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PKEFACE  TO  THE  FIRST  EDITION. 


The  reader  has  been  apprised  by  the  preface  to  the  first  volume 
of  this  work,  of  how  great  a , change  has  occurred  in  its  scope  and 
extent,  as  compared  with  the  original  design ;  and  that,  as  it  was 
printed  in  instalments,  as  the  health  and  leisure  of  the  author 
enabled  him  to  prepare  it  for  the  press,  occasional  traces  of  want 
of  homogeneousness  would  discover  themselves,  especially  in  re- 
ference to  the  Statutes  of  Virginia,  which,  down  to  page  496  of 
the  present  volume,  are  to  the  Code  of  1860,  and  the  subsequent 
Sessions  Acts,  whilst  afterwards  they  are  to  the  Code  of  1873, 
and  the  Sessions  Acts  following. 

As  this  volume  may  fall  into  the  hands  of  some  who  have  not 
seen  the  preface  to  the  first,  it  may  be  expedient  to  re-print  there- 
from, the  following  explanation  of  the  plan  and  arrangement 
adopted : 

"  The  reader  who  opens  the  volume  for  the  first  time  cannot 
fail  to  be  struck,  and  perhaps  will  be  repelled,  by  the  very  pecu- 
liar arrangement,  which,  though  familiar  enough  to  those  who  for 
the  last  thirty  years  have  pursued  their  legal  studies  at  the  Uni- 
versity of  Virginia,  requires  explanation.  The  arrangement  is 
designed  to  exhibit  to  the  eye,  on  the  page,  not  only  the  carefully 
digested  order  of  the  propositions,  but  their  relative  suhordination 
also,  indicated  by  their  standing -more  or  less  to  the  right.  The 
most  prominent  propositions  are  designated  by  the  Eoman  nu- 
merals, I,  II,  III,  &c.,  on  the  extreme  left  of  the  page  ;  and  then, 
as  a  guide  to  the  reader,  the  intended  position  of  the  subordinate 
headings  (designated  by  the  Arabic  numerals,  1,  2,  3,  cfrc),  is 
shown  by  small  letters  attached  to  the  figures  (1%  l*",  1",  &c.). 
Thus,  the  subordinate  heading^ra^in  importance  and  comprehen- 
siveness is  indicated  by  1*,  and  the  subsequent  topics  correspond- 
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ing  to  that  (being  placed  as  nearly  under  it  as  possible)  are  desig- 
nated as  2%  3",  &c.  So  the  next  in  sabordination  is  represented 
by  l*,  placed  a  little  further  to  the  right,  and  subsequent  corres- 
ponding heads  (as  nearly  under  1*  as  possible)  by  2*,  3*,  &c. 

"  If  the  reader  will  turn  to  the  Table  of  Contents,  which  is  ar- 
ranged upon  this  analytical  method,  he  will  have  little  difficulty 
in  understanding  and  following  the  plan,  which,  indeed,  is  only 
novel  in  the  extent  to  which  it  has  been  carried." 

As  was  indicated  in  the  pre:l^ce  to  the  first  volume,  the  author 
proposes  to  complete  the  work  in  two  volumes  more,  viz. : 

Yolume  III,  The  Rights  which  relate  to  Things  Personal ;  and 

Volume  IV,  The  Heinedies  for  Wrongs,  indading  an  exposi- 
tion of  the  general  Practice  of  the  Law,  and  the  subject  of 
Pleading. 

The  materials  for  these  are  for  the  most  part  gathered  and  ar- 
ranged, and  if  the  health,  and  other  necessary  engagements  of  the 
author  sliaU  permit,  may  be  ready  for  the  press  perhaps  within 
the  next  twelve  or  eighteen  months. 

TJhiveksitt  of  Vjeginia,  July,  1875. 


PREFACE  TO  THE  SECOND  EDITION. 


Advantage  has  been  taken  of  the  occasion  to  print  a  second 
edition  of  this  work,  to  revise  and  correct  it ;  to  introduce  some 
additional  matter,  and  yet  to  lessen  its  bulk ;  and  by  that  means, 
and  by  printing  a  larger  edition  than  before,  to  reduce  the  price ; 
and  also  to  append  a  table  of  cases  cited,  which  the  author  hopes 
will  tend  to  make  it  more  acceptable  to  practitioners  of  the  law, 
if  not  to  students. 

UNivEEsriT  OF  ViKGiNiA,  January,  1877. 
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THE  OBJECTS 


OF    THE 


COMMON  AND  STATUTE  LAW. 


BOOK  THE  SECOND. 
OF  THE  EIGHTS  WHICH  RELATE  TO  THINGS. 


It  will  be  remembered  that,  at  the  beginning  of  the  first  book, 
it  was  proposed  to  arrange  the  whole  subject  of  the  "Objects  of 
the  Common  and  Statute  Law"  (omitting  the  consideration  of 
crimes  and  punishments),  under  the  several  heads  of — I,  Rights 

WHICH    CONCEBN    OE    RELATE    TO    THE    PeESON  ;      II,  RiGHTS    WHICH 

coNCEEN  OE  RELATE  TO  Things  ;    and  III,  Modes  of  secueing 

EIGHTS  AGAINST  InVASIOKT,  AND  OF  OBTAINING  EEDEESS  FOE  WeONGS. 

Having  now  unfolded  the  topics  belonging  to  the  first  head — 
namely.  The  Rights  which  conceen  oe  eelate  to  the  Peeson — 
we  come  to  the  second  great  division,  to  wit:' 

II.  The  Rights  which  conceen  oe  eelate  to  Things. 


CHAPTEK  I. 

Of  the  Natuee  and  Oeigin  of  Propeety. 

The  rights  which  relate  to  things  constitute  property,  which  is 
an  institution  of  divine  origin, — that  is,  proceeding  necessarily 
from  the  ordinances  of  Jehovah  in  respect  to  man's  nature  and 
wants.  No  history  acquaints  us  with  any  pei'iod  when  property 
did  not  exist,  and  it  was  doubtless  coeval  with  human  society. 

Without  it  neither  industry,  ingenuity,  nor  thrift  would  flourish 
amongst  men.  The  arts  of  civilization  would  never  come  into 
tbeing,  or  would  languish  in  premature  decay.  The  beneficent 
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gifts  of  the  Creator  would  be  nnirnproved  and  unacknowledged. 
Vicious  indulgence,  violent  outrage,  and  every  form  of  wickedness 
would  follow  in  the  train  of  idleness,  to  be  followed  in  turn  by 
famine  and  pestilence,  and  all  "  the  painful  family  of  death." 

The  institution  of  property  averts  these  evils,  and  turns  the 
baleful  passions  of  men, — their  covetonsness,  their  pride,  their 
lust  of  power  and  distinction,  and  of  ease,  their  selfishness,  and 
even  their  envy, — into  channels  which  multiply  comforts  to  the 
race,  prolong  human  life,  improve  the  understanding,  exalt  the 
character,  refine  the  sentiments,  and  convert  the  naked  and  starv- 
ing savage  into  that  wonderful  creature,  "so  excellent  in  faculties," 
who  can — 

' '  Instruct  the  planets  in  what  orbs  to  run, 
Reform  old  Time,  and  regulate  the  sun ! " 

These  conclusions  are  not  without  the  sanction  of  actual  and 
ample  experience.  Many  attempts  have  been  made  to  constitute 
communities  without  individual  property  and  having  all  things 
common,  but  in  every  instance  signal  failure  has,  soon  or  late^ 
attended  the  experiment. 

In  the  first  settlement  at  Jamestown  this  doctrine  of  commu- 
nion had  a  prominent  place,  and  had  more  than  once  well  nigh 
led  to  the  total  extinction  of  the  colony.  Stith,  one  of  our  his- 
torians, in  a  few  simple  words  thus  describes  the  effect  of  the 
system:  "And  now  the  English  began  to  find  the  mistake  of  for- 
bidding and  preventing  private  property.  For  whilst  they  all 
labored  jointly  together,  and  were  fed  out  of  the  common  store, 
happy  was  he  who  could  slip  from  his  labor,  or  slubber  over  his 
work  in  any  manner.  JSTeither  had  they  any  concern  about  the 
increase  ;  presuming,  however  the  crop  prospered,  that  the  public 
store  jnust  still  maintain  them.  Even  the  most  honest  and  in- 
dustrious would  scarcely  take  so  much  true  pains  in  a  week  as  they 
would  have  done  for  themselves  in  a  day."  To  the  s.ame  effect 
is  the  testimony  of  Bancroft.  After  mentioning  the  timely  and 
welcome  relief  brought  to  the  wretched  outcasts  of  the  colony  by 
Sir  Thomas  Gates  in  1611,  the  historian  says:  "But  the  greatest 
change  in  the  condition  of  the  colonists  resulted  from  the  inci- 
pient establishment  of  private  property.  To  each  man  a  few 
acres  of  ground  were  assigned  for  his  orchard  and  garden,  to 
plant  at  his  pleasure,  and  for  his  own  use.  So  long  as  industry 
had  been  without  its  special  reward,  reluctant  labor,  wasteful  of 
time,  had  been  followed  by  want.  Henceforward  the  sanctity  of 
private  property  was  recognized  as  the  surest  guaranty  of  order 
and  abundance." 

The  experience  of  the  Plymouth  Colony  was  the   same,  and 
there,  a's  in  Virginia,  the  institution  of  separate  property  is  said 
to  have  had  a  sudden  and  very  beneficial  effect  in  exciting  a  spirit 
of  industry.     (Stith's  Virg'a,  131;  1  Bancr.  U.  S.  144;     Ke 
Com.  319,  328,  n.  a.) 
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To  these  instances  might  be  added  several  more  recent,  the 
offspring  of  fanaticism  or  licentiousness,  under  the  guidance  of 
Eapp,  Owen,  Fourier  and  others,  which,  originating  in  various 
motives,  and  conducted  with  different  degrees  of  wisdom  and 
partial  success,  have  yet  had  a  common  fate, — a  fate  which  de- 
monstrates that  He  who  made  man,  ordained  property  as  one  of 
the  grand  stimulants  of  human  effort,  and  a  principal  regulator  of 
society.  ' 

But  although  it  be  admitted  that  property  is  an  ordinance  of 
Grod,  the  question  yet  remains,  how  did  it  at  first  become  vested 
in  particular  individuals.  Upon  this  point  much  speculation  has 
been  expended,  developing  wide  diversities  of  opinion.  (2.  Bl. 
Com.  8;  2  Kent's  Com.  318  ^  seq;  Eutherf.  Insts.  B.  I.  ch.  III. 
§  viii.)  To  the  writer  it  seems  the  better  conclusion  that  as  be- 
tiveen  nations,  property  originated  in  occupancy,  whilst  as  to  indi- 
viduals, who  are  citizens  of  the  same  State,  the  appropriation  of 
particular  portions  of  territory,  and  of  certain  movable  chattels, 
was  by  virtue  of  the  actual  or  implied  sanction  of  the  political  au- 
thority of  the  State,  for  the  time  being. 

This  heaven-ordained  institution  it  is  the  province  and  the 
duty  of  government  to  adapt,  by  wise  laws,  to  the  peculiar  exigen- 
cies of  each  separate  community.  Freedom  to  acquire  it,  and 
freedom  of  disposition,  are  fundamental  principles  which  may  be 
regulated  and  restrained,  but  cannot,  without  tyranny  and  mis- 
chief, be  either  forbidden  or  too  much  encumbered.  Devised  for 
the  comfort  and  improvement  of  the  race,  it  is  not  to  be  per- 
verted to  retard  the  growth  of  society,  nor  to  enfeeble  its  ener- 
gies. That  a  man  shall  be  permitted  to  do  what  he  ivill  with  his 
own,  is  a  maxim  both  just  and  -wise,  but  with  the  reservation  that  , 
he  shall  not  choose  to  do  with  it  aught  detrimental  to  the  common  weal. 

But  whilst  property  is  thus  needful,  in  general,  for  the  progress 
and  welfare  of  human  society,  there  are  some  things  which,  either 
because  their  use  is  inexhaustible,  or  because  they  may  be  enjoyed 
alike  by  all,  without  injury  or  privation  to  any,  or  because  the 
possession  of  them,  from  their  nature,  is  un-permanent  and  tem- 
porary, are  not  susceptible  of  absolute  appropriation.  Of  this 
character  are  the  open  sea,  running  waters,  the  elements  of  air 
and  light,  and  to  a  certain  extent,  animals  ferce  naturce.  But 
these  subjects  which  are  more  or  less  incapable  of  appropriation, 
must  not  be  confounded  with  those  which,  by  neglect  or  design, 
may  sometimes  prove  to  have  for  the  time  no  ovmer,  and  so  to  be 
open  to  the  occupancy  of  whosoever  shall  first  take  possession. 
It  should  be  the  purpose  and  effort  of  every  well-ordered  State  to 
have  none  of  this  latter  class,  but  to  provide  by  law  that  every 
proper  subject  of  ownership  shall,  under  all  circumstances,  have  a 
definite  and  knoion  oiuner  by  law  assigned,  and  if  there  be  none  else, 
that  it  shall  be  the  property  of  the  State.  (V.  C.  1873,  c.  119,  §  11 ; 
Id.  c.  9,  §3,  &c.;  Id.  c.  78,  §66.) 


4  NATUBE  AND  KINDS  OF  REAL  PEOPERTT.  [bOOK  n. 

Having  thus  traced  property  to  its  divine  original,  let  us  advert 
to  its  subjects,  and  their  due  classification.  One  cannot  look 
around  without  observing  that  of  the  subjects  of  property,  one 
class  is  fixed,  permanent,  and  immovable,  such  as  land,  whilst 
another  class  is  susceptible  of  being  removed  from  place  to  place, 
and  is  endued  with  no  fixedness  or  permanency,  as  cattle,  jewels, 
&c.  All  property  is  accordingly  divided  into  property  Real, 
which  is  of  the  fixed,  permanent  and  immovable  cl^ss,  and  pro- 
perty Personal,  which  is  of  the  movable  kind,  and  may  attend 
the  person  ; 

Wherein  consider  ' 

(I.)  Heal  Property;  Wherein  consider 


CHAPTER  II. 

Of  the  Nature  and  Several  Kinds  of  Real  Property. 

I''.  The  Nature,  and  several  kinds  of  Real  Property;  Wherein 
consider 
1^.  The  Nature  of  Real  Property. 

Things  real  are  such  as  are  permanent,  fixed,  and  immov- 
able, as  lands,  and  rights  issuing  out  of,  or  connected  with 
lands.     (2  Bl.  Com.  15.) 
2^.  The  several  kinds  of  Real  Property. 

Things  real  consist  in  lands,  tenements  and  hereditaments. 
(2  Bl.  Com.  15); 
Wherein  consider 
1".  Lands. 

The  term  lands  includes  any  ground,  soil,  or  earth,  what- 
soever ;  as  arable  meadows,  pastures,  woods,  waters,  marshes. 
It  includes  also  all  structures  or  buildings  thereupon;  in 
short,  everything  fixed  on  it,  and  everything  above  and  below 
it,  ab  solo  usque  ad  calum.     (2  Bl.  Com.  17  &  seq. ;  1  Th 
Co.  Lit.  197  &  seq.); 
Wherein  consider 
I''.  Messuage. 

The  term  messuage  includes  the  dwelling,  garden,  and 
curtilage,  and  probably  the  orchard.     (2  Bl.  Com.  19,  n 
(7);  1  Th.  Co.  Lit.  215,  &  n  (35).) 
2"*.  House. 

The  word  house  has  the  same  meaning  as  Messuage.     (2 
Bl.  Com.  19,  n  (7);  1  Th.  Co.  Lit,  115,  *fe  n  (35).) 
3'!.  Curtilage. 

The  term  curtilage  means  the  space  included  within  the 
general  fence  which  immediately  surrrounds  the  principal 
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Messuage,  and  the  out-bnildings  and  yard  closely  adjoining 
a  dwelling.      (1   Chit.  Gen.  Pr.  175 ;    see  Y.  C.  1873,  c. 
188  &  3;  Synops.  Grim.  L.  85.) 
4<i.  Croft. 

A  croft  is  a  little  close  adjoining  a  dwelling-house,  for 
pasture,  or  other  particular  use.     Usually  highly  manured 
hy  art  or  craft.      (2    Bl.   Com.  19,  n  (9) ;   Jac.  L.  Diet. 
Croft. 
51.  Toft. 

A  toft  is  a  piece  of  ground  where  a  dwelling  formerly 
stood.     (2  BL  Com.  19,  n  (8);  Jac.  L.  Diet.     Toft.) 

Land,  of  what  description  soever,  may  be  conveyed  by 
the  name  of  land,  but  it  may  also  pass  by  ax\y  of  these 
less  comprehensive  names  which  may  be  appropriate. 
Besides  these  here  hientioned,  there  is,  at  common  law,  a 
vast  number  of  particular  designations,  which  are  practi- 
cally not  employed  by  us,  although  proper  to  be  used  if 
there  were  occasion;  e.  g.,  hoscus,  hirst  or  hurst,  holt,  shawe, 
all  meaning  a  wood;  home,  dunum  or  duna,  cope,  lawe, 
all  signifying  a  hill;  hope,  comie,  store,  dough,  all  mean- 
ing a  valley  ;  leswes  or  lesues,  lea  or  ley,  meaning  pastures, 
&c.  (1  Th.  Co.  Lit.  201-'2.) 
2°.  Tenements. 

The  term  tenement  is  more  comprehensive  than  land.  It 
includes  everything  of  ?t,  perinanent  nature,  capable  of  being 
holden  of  a  superior,  in  a  feudal  sense;  e.g.,  lands,  houses, 
advowsons,  franchises,  commons,  rents,  &c.  (2  Bl  Com.  16, 
17 ;  1  Th.  Co.  Lit.  219.) 
3".  Hereditaments. 

This,  says  Lord  Coke,  "  is  the  largest  word  in  that  kind." 
It  comprehends  lands  and  tenements,  and  also  whatever  else 
is  capable  of  being  inherited, — i.  e.,  which  passes,  upon  the 
death  of  the  owner,  to  the  heir,  and  not  to  the  personal  re- 
presentative. (2  Bl.  Com.  17;  1  Th.  Co.  Lit.  219.) 
"Wherein  consider 
1*.  Corporeal  Hereditaments. 

Corporeal  hereditaments  consist  wholly  of  substantial 
and  permanent  objects,  which  may  be  apprehended  by  the 
senses;  all  which  may  be  included  under  the  denomination 
of  land  only.  For  land  comprehends,  in  its  legal  signifi- 
cation, any  ground  whatsoever;  as  arable,  meadows,  pas- 
tures, woods,  waters,  marshes.  It  includes,  also,  all  struc- 
tures thereupon.  Hence,  if  one  were  about  to  convey  a 
lake,  it  would  not  be  proper  to  describe  it  as  so  many 
acres  of  water  (for  that  would  pass  only  the  right  of  fishery, 
&c.),  but  so  many  acres  of  land,  covered  with  water.  (1 
BL  Com.  17,  18;  1  Th.  Co.  Lit.  199,  200.) 
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CHAPTER  III. 

Of  Incoepoeeal  Heeeditaments. 

2*.  Incorpoi-eal  Hereditaments;  Wherein  consider 
1'-  The  nature  of  Incorporeal  Hereditaments. 

Incorporeal  hereditaments  are  rights  issuing  out  of 
things  corporate,  or  concerning  or  annexed  to,  or  exer- 
cisable within  the  same,  and  must  not  be  confounded 
with  the  profits  arising  from  them.  They  are  not  the 
objects  of  the  senses  (being  omly  rights),  but  merely  of  in- 
tellectual perception,  and  therefore  pass,  even  at  common 
law,  by  deed  only,  without  livery,  and  for  that  reason  are 
said  to  lie  in  grant ;  whilst  corporeal  hereditaments,  be- 
ing transferred  at  common  law,  no  otherwise  than  by 
actual  delivery  of  the  possession,  are  said  to  lie  in  livery. 
(2  Bl.  Com.  19-'20,  316.) 
2**-  The  several  sorts  of  Incorporeal  Hereditaments. 

The  several  sorts  of  incorporeal  hereditaments  are — 
(1),  Advowsons;  (2),  Tithes;  (3),  Commons;  (4),  Ways; 
(5),  Offices;  (6), Dignities ;  (7), Franchises;  (8),  Corodies; 
(9),  Annuities;  and  (10),  Rents; 
W.  C. 
1*.  Advowsons ;  Wherein  of 
1^.  The  nature  of  Advowsons. 

Advowson  {advocatio)  is  the  right  of  presentation 
to  a  church-benefice.  He  who  possesses  the  right  is 
called  the  patron.  The  origin  of  it  is  that  the  lords 
of  manors  having  bnilt  churches  on  their  demesnes,  and 
appointed  the  tithes  of  those  manors,  to  be  paid  to  the 
officiating  ministers,  which  before  were  given  to  the 
clergy  in  common,  had  of  common  and  of  natural  right 
the  power  of  nominating  the  ministers  to  those  churches 
which  they  themselves  had  thus  built  and  endowed. 
(2  Bl.  Com.  21.) 
2^.  The  several  kinds  of  Advowsons  in  respect  of  their 
origin ;  W.  C. 
V^.  Advowsons  Appendant. 

Tliat  is,  advowsons  annexed  by  prescripiiov ,  to  the 
manors  whence  they  were  originally  endowed.    (2  Bl. 
Com.  22.) 
2^^.  Advowsons  in  Gross. 

Where  the  property  of  the  advowson  has  been  once 

separated  by  legal  conveyance,  from  the  ow^nership  of 

the  manor,  and  is  annexed  to  the  person  of  the  owner, 

and  not  to  his  lands.     (2  Bl.  Com.  22.) 

3s.  The  several  kinds  of  Advowson,  in  respect  to  the 

mode  of  exercising  the  right;  W.  C. 
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l'^-  Presentative  Advowsons. 

Where  the  patron  presents  to  the  Bishop,  who  in- 
siiiutes  or  inducts,  if  upon  examination  he  finds  tlie 
candidate  prepared.     (2  Bl.  Com.  22.) 
2'^-  CoUative  Advowsons. 

Where  the  Bishop  is  also  the  patron,  and  at  once  pre- 
sents and  institutes.     (2  Bl.  Com.  22.) 
3'".  Donative  Advowsons. 

Where  the  patron,  though  not  a  Bishop,  has  the 
privilege  of  instituting,  as  well  as  presenting,  without 
reference  to  the  Bishop.     (2  Bl.  Com.  23.) 

There  are  no  Advowsons  in  Virginia,  there  being  no 
established  church. 
2'.  Tithes;  W.  C. 
is.  The  Nature  of  Tithes. 

Tithes  are  the    tenth  part  of  the  increase   arising 
from  the  profits  of  lands;  from  the  stock  upon  lands; 
and  from  the  p.ersonal  industry  of  the  inhabitants.     (2 
Bl.  Com.  24,  &c.); 
W.  C. 
V"    Prsedial  Tithes. 

Tithes  of  corn,  grass,  hops,  &c.  (from  prcedium, — a 
farm. 
2^.  Mixed  Tithes. 

Tithes  of  wool,  milk,  pigs,  &c.     (2  Bl.  Com.  24.) 
3^    Personal  Tithes. 

Tithes  from  profits  arising  from  manual  occupations, 
trades, 'fisheries,  &c. ,  i.  e.,  the  tenth  part  of  the  clear 
gains.     (2  Bl.  Com.  24.) 

At  T^re&e,vi.t,  personal  tithes  are  nowhere  paid,  except 
i'ovfish  caujht  in  the  sea,  and  corn-mills.     (2  Bl.  Com. 
24,  n  (7).)  ■ 
2g.  Origin  of  Tithes. 

Tithes  were  ordained  for  the  support  of  the  clergy, 
and  of  religion,  before  the  Conquest,  successively,  by 
Alfred,  Edward  the  Elder,  and  Athelstan— (A.D.  900 
to  930.     See  2  Bl.  Com.  26.) 
36.  To  whom  tithes  are  payable. 

At  first  tithes  were  payable  to  any  priest  the  payer 
should  designate,  or  to  the  bishop,  to  be  by  him  dis- 
pensed ;  but  afterwards,  when  parishes  were  instituted, 
to  the  parish  priest.     (3  Bl.  Com.  26.) 
4s.  Mode  of  exempting  Lands  from  Tithes;  W.  C. 
!*>.  Heal  Composition. 

A  real  composition  is  an  actual  arrangement  made 
between  the  owner  of  the  lands  and  the  parson.     (2 
Bl.  Com.  28.) 
2'^.   Prescriptive  Composition, — called  a  Modus;  W.  C. 
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1'.  Prescription  de  modo  decimandi. 

Where,  by  the  immemorial  usage  of  a  parish,  or 
particular  locality,  a  special  manner  of  tithing  is 
allowed,  different  from  the  general  law  of  taking 
tithes  in  kind,  which  are  the  actual  tenth  pari  of  the 
annual  increase.  (2  Bl.  Com.  28-'9.) 
2*.  Prescription  de  non  decimando. 

Where  the  claim-  is  by  immemorial  local  usage,  to 
be  entirely  dischnrged  of  tithes,  and  to  pay  a  compen- 
sation in  lieu  of  them.  This  privilege  was  originally 
limited  to  spiritual  persons  and  corporations,  as  monas- 
teries, bishops,  &c.,  and  a  layman  can  only  claim  it 
by  showing  that  he  has  succeeded  to  lands  formerly 
held  by  a  monastery ;  all  of  which  were  suppressed 
by  Henry  VIII.  (2  Bl.  Com.  31-'2.) 
5s.  Doctrine  touching  Tithes  in  Virginia. 

There  are  no  tithes  in  Virginia,  there  being  here  no 
established  Church.  Previous  to  the  Kevolution  of 
1776,  the  Episcopal  Church  (that  is,  the  Church  of 
England),  was  established  here  by  law;  but  the  clergy 
were  supported,  not  by  tithes,  but  hy  taxes.  By  the 
construction  of  an  early  colonial  statute,  the  parishes 
were  understood  to  possess  the  right  to  nominate  the 
minister  to  the  governor,  who  inducted  him  into  the 
living,  whereby  he  gained  a  freehold  estate  therein  for 
his  life.  It  generally  happened,  therefore,  that  the 
vestries  of  the  parishes  declined  to  present  the  minister 
to  the  governor  for  induction,  but  kept  him  always,  as 
it  were,  on  trial,  so  that  they  could  dismiss  him  at 
pleasure. 

Originally,  the  stipend  allowed  a  minister  was  £80 
a  year,  which  was  collected  under  direction  of  the 
church-wardens,  by  an  assessment  per  capita  upon  all 
male  whites,  and  all  slaves  of  a  certain  age,  whence 
the  word  tithables  is  to  this  day  applied  to  the  subjects 
of  per  cainta  assessments  for  the  maintenance  of  the 
poor,  and  other  county  purposes.  The  stipend  thus 
provided  was  payable  in  tobacco  (as  much  the  colonial 
currency  as  gold  and  silver),  at  twelve  shillings  a  hun- 
dred, or  in  corn,  at  ten  shillings  a  barrel.  (Act  of 
1652,  2  Hen.  Stats.  45.)  Afterwards,  tobacco  having 
depreciated,  it  was  enacted  in  1748  that  the  minister's 
annual  stipend  should  be  16,000  pounds  of  tobacco. 
(6  Hen.  Stats.  88.) 

It  was  under  this  law  (alleged  to  have  been  sus- 
pended in  1758  by  an  act  allowing  the  planters  to  com^- 
mute  at  16s.  &  8d.  per  hundred, — which,  however,  was 
expressly  limited  to  one  year  (7  Hen.  Stats.  240),  that 
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the  claims  of  the  clergy  arose,  -which  were  the '  sub- 
ject of  controversy  in  the  celebrated  "parsons'-eause," 
-wherein,  in  1763,  in  the  county  court  of  Hanover, 
Patrick  Henry  achieved  his  first  marvellous  triumph 
of  eloquence.  (Wirt's  Henry.  38  &  seq.) 
B*.  Common,  or  Right  of  Common ;  W.  C. 
Is.  Nature  of  Common. 

The  right  to  a  profit  which  a  man  has  in  the  lands 
of  another,  in  common  with  the  owner  of  the  lands,  e.  g. 
to  feed  his  cattle  thereon,  to  dig  turf,  to  catch  fish,  to 
get  wood,  &c.  (2  Bl.  Com.  32 ;  1  Th.  Co.  Lit.  230,  229 ; 
3  Kent's  Com.  406,  &c.) 
2s.  Doctrine  touching  Apportionment  of  Common. 

In  general,  the  apportionment  may  take  place,  with 
two  qualifications:  1st,  that  it  shall  not  lead  to  over- 
charging Ike  land;  and  2d,  that  it  is  not  contrary  to 
feudal  policy.  (1  Th.  Co.  Lit.  227-'8;  Id.  229,  n  (Y); 
Id.  687.) 
3^.  The  several  sorts  of  Common. 

The  several  sorts  of  common  which  occur  frequently 
enough  to  have  a  specific  name  assigned  to  them  are, 
(1),  Common  of  pasture  ;  (2),  Common  of  piscary,  or 
fishing;  (3),  Common  of  turbary;  and  (4),  Common  of 
estovers ; 
W.  C. 
I''.  Common  of  Pasture;  W.  C. 
1'.  Nature  of  Common  of  Pasture. 

The   right   of  feeding   one's   beasts   on   another's 
lands,  in  common  ivith  the  owner  of  the  lands.     (2  Bl. 
Com.  32.) 
2'.  Several  sorts  of  Common  of  Pasture. 

The  several  sorts  of  common  of  pasture  are,  (1), 
Common  of  pasture  appendant;  (2),  Common  of  pas- 
ture appurtenant ;  (3),  Common  because  of  vicinage; 
and  (4),  Common  in  gross; 
W.  C. 
I''.   Common  of  Pasture  Appendant. 

In  contemplating  common  of  pasture  ajppendant, 
we  must  note,  (1),  The  general  meaning  of  the 
word   appendant;  (2),  The  origin  of  common  of 
pasture  appendant;   (3)',    Beasts  commonable  by 
virtue  of  common  appendant;  (4),  Limitation  to 
the  number  of  beasts  commonable;  (5),  Apportion- 
ment of  common  appendant;  and  (6),  Doctrine  in 
Yirginia  touching  common  of  pasture  appendant. 
W  C. 
1'.  Meaning  of  the  word  Appendant,  in  general. 
It  means  annexed  to  lands  by  prescription,  in 
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contradistinction   to   appurtenant,   which    means 
annexed  to  lands  hy  grant  or  hy prescription  either. 
(1  Th.  Co.  Lit.  206.) 
•    2^  Origin  of  Common  of  pasture  Appendant. 

When  the  lords  of  manors  at  first  granted  out 
parcels  of  lands  to  tenants,  for  services  to  be  done, 
the  tenants  could  not  plough  or  manure  the  lands 
without  beasts,  which  could  not  be  sustained  with- 
out pasture.  Hence,  as  the  grant  included  little, 
if  any  other  than  arable  land,  it  came  to  be  an 
implied  incident  to  the  grant,  as  between  the  feu- 
dal superior  and  his  tenant,  that  the  latter  should 
have  the  right  to  pasture  the  beasts  needed  to 
plough  or  manure  the  land,  upon  the  lord's  unin- 
closed  wastes.  The  right  of  common,  in  favor 
of  the  tenant,  being  thus  annexed  to  the  lands 
granted  him,  by  general  and  immemorial  usage 
alone,  is  properly  described  as  common  appendant. 
It  follows  from  this  origin  of  common  appendant, 
that  it  can  be  annexed  only  to  arable  land.  (2 
Bl.  Com.  33;  Supra,V;  Bennett  v.  Keeve,  Willes' 
E.  227.) 
3'.  Beasts  Commonable,  by  virtue  of  Common  Appen- 
dant. 

They  are  such  as  are  required  to  plough  or  ma- 
nure the  land,  as  horses,  oxen,  &c.,  but  not  hogs,  or 
goats ;  and  cattle  not  belonging  to  the  commoner 
may  be  included,  if  in  his  use.  (2  Bl.  Com.  33;  1 
Th.  Co.  Lit.  226-'Y,  n's  (E)  and  (S).) 
4}.  Limitation  to  the  number  of  beasts,  which  may  be 
put  on  the  common. 

As  many  may  be  pastured  during  the  summer, 
as  the  land  to  which  the  right  of  common  is  ap- 
pendant, can  supply  food  for  in  the  winter ; — un- 
less the  custom  designates  some  certain  number. 
(Bennett  v.  Eeeve,  Willes,  231-'2 ;  Tyrringham's 
Case,  4   Co.   37  b;  Id.   37  a,  n  (F);  Benson  v. 
Chester,  8  T.  E.  396.) 
6^  Apportionment  of  Common  Appendant;  W.  C. 
1™.  Apportionment,  by  reason  of  partition  amongst 
several,  of  -the  land  to  which  the  common  is  appen- 
dant. 

Whether  the  partition  proceed  from  the  aliena- 
tion of  part  of  the  land,  or  from  a  division  of  it 
amongst  several  joint-owners,  the  common  is  to 
be  apportioned  to  each  parcel,  in  proportion  as 
its  produce  is  capable  of  maintaining  beasts  in"^ 
winter.     (1  Th.  Co.  Lit.  228 ;  Bennett  v.  Eeeve, 
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Willes,  231;  Tyrringham's  Case,  4  Co.  3Y  a,  &  n 
(F);  Wild's  Case,  8  Co.  78  b;  Bac.  Abr.  Com- 
mon, (E).) 
2".  Apportiomnent,  when  commoner,  by  his  own 
act,  acquires  part  of  the  land  in.  which  the  com- 
iThon  is  enjoyed. 

The  common  is  to  be  apportioned,  upon  the 
principle  stated  ante,  p.  9,  2e.  It  will  not  lead 
to  ocer- charging  the  common,  nor  is  it  contrary  to 
feudal  policy.  (1  Th.  Co.  Lit.  217;  Tyrring- 
ham's Case,  4  Co.  37  a,  &  n  (F) ;  Wild's  Case, 
8  Co.  78  b;  Bac.  Abr.  Common,  (E).) 
6^.  Doctrine  in  Virginia,  touching  Common  of  Pas- 
ture Appendant. 

Common  of  pasture  appendant  cannot  exist  in 
Virginia,  because  its  origin  is  connected  historically 
with  grants  to  tenants  hy  lords  of  manors,  of  which 
there  are  no  instances  with  us  ;  and  even  in  Eng- 
land, the  instances  of  such  common  must  be  traced 
back  to  \he  first  existence  of  manors. 
2^.  Common  of  Pasture  Appurtenant. 

Common  of  pasture  appurtenant  may  be  developed 
after  the  same  manner  as  common  appendant,  having 
regard  to  (1),  Its  origin;  (2),  The  beasts  common- 
able thereby;  (3),  The  limitation  to  the  number  of 
beasts;  (4),  The  apportionment  of  the  common; 
and,  (6),  The  doctrine  in  Virginia,  touching  com- 
mon appurtenant 
W.  C. 
1^.  Origin  of  Common  of  Pasture  Appurtenant. 

It  has  no  necessary  connexion  with  feudal 
tenures,  and  may  be  created  either  by  grant,  or  by  pre- 
scription. It  follows  hence  that  it  may  be  annexed 
to  any  sort  of  land,  and  is  not  like  common  appen- 
dant, confined  to  arable  land  alone.  (1  Th.  Co. 
Lit.  228,  n  (6);  Cowlam  v.  Slack,  15  East,  108  ; 
1  Th.  Co.  Lit.  227,  n  (S).) 
2'.  Beasts  Commonable  l3y  virtue  of  Common  Ap- 
purtenant. 

The  character  of  the  beasts  may  be  ascertained 
by  the  grant,  or  the  prescription ;  but  if  they  are 
silent,  it  seems  any  are  comm.onable.  (1  Th.  Co. 
Lit.  227.) 
3^  Limitation  to  the  Number  of  Beasts  which  may  be 
pastured  on  Common  Appurtenant. 

The.  number  may  be  regulated  by  the  terms  of  the 
grant  or  prescription,  and  if  not  so  prescribed,  is 
regulated,  as  in  the  case  of  common  appendant,  by 
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levancy   and   eouchancy,  that   is,   by  the   number 

which  can  be  maintained  during  the  lointer,  on  the 

land  to  which  the  common  is  annexed,  by  its  own 

produce.    (1  Th.  Co.  Lit.  227,  n  (S).) 

41.  Apportionment  of  Common  Appurtenant;  W  C. 

1™.  Apportionment  by  reason  of  partition  amongst 

several,  of  the  land  to  which  the   Common  is 

Appurtenant. 

The  apportionment  is  admissible,  as  in  the  cor- 
responding case  of  common  appendant.  {S'w- 
pra,  p.  10,  V^;  Wild's  Case,  8  Co.  78  b;  Bac. 
Abr.  Common  (E).) 
2""-  Apportionment,  when  Commoner,  iy  Ms  own 
act,  acquires  part  of  the  land  in  which  the  right  of 
Common  Appurtenant  is  to  he  enjoyed. 

The  common  is  extinct,  from  considerations 
of  feudal  policy.  The  creation  of  common  ap- 
purtenant did  not  suppose,  as  common  appendant 
did,  the  introduction  of  a  new  tenant  and  vassal 
into  the  manor,  but  on  the  contrary  tended  to 
diminish  the  capacity  of  the  tenant  who  granted 
the  common,  to  render  the  stipulated  military 
services,  whence  it  was  said  to  be  against  com- 
mon right.  Whilst,  therefore,  the  law  did  not 
'  actually  prohihit  such  grants,  it  regarded  them 
with  disfavor ;  and  when  justice  and  right  did 
not  permit  them  to  be  enforced  literally  and  en- 
tirely, it  declined  to  modify  them  by  implication, 
and  so  held  them  to  he  extinguished.  But  if  the 
land  were  acquired  not  by  the  commoner's  own 
act,  but  by  the  act  of  the  law  (as  by  descent),  the 
common  is  then  apportioned.  (1  Th.  Co.  Lit. 
227;  Wild's  Case,  8  Co.  78  b;  Bac.  Abr.  Com- 
mon (E);  Gilb.  Eents,  156.) 
&■.  Doctrine  in  Virginia  toiiching  Common  Appur- 
tenant. 

It  may  exist  in  Virginia,  subject  to  the  same 
general  principles  as  at  common  law. 
?i^.  Common  hecaicse  of  Vicinage;  W.  C. 
1^  Common  because  of  Vicinage  in  England. 

Common  because  of  vicinage  is  the  quasi  right 
enjoyed,  whereby  the  cattle  belonging  to  the  in- 
habitants of  two  contiguous  manors,  which  have 
immemorially  inter  communed,  are  allowed  to 
stray  upon  the  unenclosed  lands  in  either.  It  is 
simply  a  right  to  commit  a  permissive  trespass. 
(2  Bl.  Com.  33;  1  Th.  Co.  Lit.  228,  &  n  (U).) 
2'.  Common  because  of  Vicinage  in  Virginia, 
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A  quasi  right  corresponding  to  it  exists  in  Vir- 
ginia, by  reason  of  the  fence-laio,  which  allows  no 
action  and  imposes  no  fine  for  trespasses  com- 
mitted by  cattle,  unless  the  fence  is  five  feet  high 
and  close  enough  to  prevent  the  animals  in  question 
from  creeping  through.  (V.  0. 1873,  c  97,  §  1,  8.) 
In.  consequence  of  the  ravages  of  the  war  the 
fence-law  may  be  suspended  in  any  county,  at  the 
discretion  of  tlie  board  of  supervisors ;  and  in  that 
case  other  provisions  for  the  protection  against  the 
trespasses  of  cattte  are  allowed  more'fetringeut  than 
were  allowed  at  common  law.  So  by  a  majority 
of  three-fifths  of  the  qualified  voters  of  a  county 
or  magisterial  district  (which  must  include  a  ma- 
jority of  tlie  votes  cast  by  freeholders  at  such 
election),  this  last  act,  as  to  such  county  or  dis- 
trict, may  be  repealed,  and  consequently  the  gen- 
eral fence-law,  restored.  (Y  C.  1873,  c.  97,  §  15 
to  18,  23  to  25.) 
4^.  Common  in  G-ross. 

Common  in  gross  is  a  right  of  common  which  is 
not  annexed  to  land  at  all,  but  to  a  ViavUs  person. 
It  may  be  created  hy  grant  or  hy  presa-iption.     (1 
Th.  Co.  Lit.  228,  &  n  (W).) 
2^.  Common  oi.  Piscary,  or  oi  Fishing ;  W.  C. 
1'.  The  Jifodes  by  which  a  Common  of  Fishing  may 
be  created. 

By  c/7~ani  or  by  prescription.     (1  Th.  Co.  Lit.  226, 
n  (Q);  Id.  230 
2\  Common  of  Fishing  in  public  waters. 

In  puhlic  waters  all  men  may  fish  in  common;  and  if 
any  one  claims  an  exclusive  right  there,  lie  must  show 
either  a  grant  from  the  Commonwealth,  or  prescription, 
which  supposes  a  grant.  This  right  of  everybody  to 
fish  in  public  waters  is  not,  however,  properly  a 
common,  as  that  term  has  been  already  defined.  (Bac. 
Abr.  Prerogative  (B),  3,) 

Public  loaters  mean  navigable  waters,  and  at  com- 
mon law  they  are  waters  wherein  the  tide  ebbs  and 
flows.  In  Vii'ginia,  however,  any  water  is  navigable 
(and  therefore  public)  which  is  capable  of  being  navi- 
gated by  vessels  employed  in  commerce  (say  of  20 
ton  burden  or  more),  whether  the  tide  ebbs  and 
fiows  therein  or  not,  and  whether  connected  with 
the  sea  or  not.  ("Warring  v.  Clark,  5  How.  441 
N.  J.  St.  Nav.  Co.  V.  Merch'nts'  Bk.,  6  How, 
344;  Gennessee  Chief  v.  Fitzhugh,  12  How.  443 
Jackson  v.  Magnolia,  20  How.  296 ;  The  Hine  v. 
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Trevor,  4  Wal.  561;  The  Dan'l  Ball.  10  Wal.  563; 
Bouv.  L.  Diet.  Navigable.)  The  river,  and  conse- 
quently the  public  domain,  extends,  at  common  law, 
to  the  usual  high-water  mark;  but  in  Virginia  it  is 
bounded,  as  to  tide-water  at  least,  and  probably  as 
to  all  waters,  by  low-water  mark.  (1  Lorn.  Dig.  661 ; 
3  Kent's  Com.  344;  V.  C.  1873,  c.  62,  §  1,  2.) 

In  Virginia,  the  legislature  has  recognized  and 
allowed  no  inconsiderable  encroachment  upon  the 
common  rights.,  by  authorizing  the  county  court  of 
any  county  in  which  is  a  fishing  shore,  upon  the 
application  of  the  proprietor  or  occupant  thereof,  to 
appoint  commissioners  to  designate  the  "  ebb  and 
flood  hauls"  of  adjoining  fishing  shores;  and  any 
encroachment  on  the  limits  thus  ascertained  is  visited 
with  the  considerable  penalty  of  $250.  (V.  C.  1873, 
c.  120,  §  10  to  12.)  And  in  the  like  spirit,  a  pro- 
perty is  recognized  in  planted  oysters,  to  steal  which 
is  made  -a, penitentiary  offence.  (V.  C.  1873,  c.  101, 
§  53,  54.)  And  riparian  proprietors  and  others  are 
permitted  to  acquire  the  exclusive  privilege  of  plant- 
ing or  depositing  oysters  in  the  public  waters  of  the 
Commonwealth,  in  some  cases  for  an  indefinite,  and 
in  others  for  a  definite  period.  (V.  C.  1873,  c.  101, 
§  4,  6,  &  seq) 

On  the  other  hand,  the  banks,  shores,  and  beds  of 
all  .streams,  whether  public  or  private,  not  previously 
granted,  in  the  eastern  part  of  the  State,  by  act  of 
1780,  and  in  the  western  part  by  act  of  1802,  were 
reserved  as  common  to  all,  and  it  is  provided  that 
"  any  of  the  people  of  this  State  may  fish,  fowl,  or 
hunt  on  the  said  shores  or  beds."  (V.  C.  1873,  c.  62^ 
§  1,  2;  1  Lorn.  Dig.  661  to  663.) 
3'.  Common  of  Fishing  in  private  waters. 

As  public  waters  are  those  which  are  navigable,, 
private  waters  are  those  not  navigable  for  craft  used  in 
commerce.  In  private  waters,  the  proprietor  alone,, 
in  general,  can  fish ;  and  if  any  one  claims  to  share 
with  him,  he  must  show  it  either  by  a  deed  of  grant^ 
or  by  prescription.  The  proprietor  of  a  private 
stream  is  usually  the  person  who  owns  the  banks; 
and  if  different  persons  own  the  opposite  banks,  the 
domain  of  each,  for  the  most  part,  extends  to  the 
middle  of  the  water-course, — ad  filum.  fluminis.  (1 
Lom.  Dig.  663-'4.) 
.  2>'^.  Common  of  Turbary. 

Common  of  turbary  is  the  right  of  getting  turf  for 
fuel,  from  another's  lands,  in  common  loith  him ;  and 
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there  may  also  be  a  common  of  digging  for  coals,  clay, 
gravel,  sand,  minerals,  &c.,  or  of  any  other  profit.     (2 
Bl.  Com.  34) ; 
W.  C. 
1\  Modes  of  creating  Common  of  Turbary. 

Common  of  turbary  may  be  created  by  grant,  or 
by  prescription,  and  it  may  \>&  appendant  or  appur- 
tenant (i.  e.,  annexed  to  lands),  or  in  gross  {i.  e  ,  an- 
nexed to  the  person  of  the  grantee.)     But  in  this,  as 
in  all  other/ cases,  there  must  be  a  fit  relation  be- 
tween the  right  and  the  property  to  which  it  is  ap- 
pendant or  appurtenant.     Hence,  common  of  turhary 
can  only  be  appendant  or  appurtenant  to  a  dwelling^ 
and  not  to  lands  merely,  the  turf  being  used  for  fuel, 
and  the  use  must  be  confined  to  the  commoner's  own 
house.     (Tyrringham's  Case,  4:  Co.  37,  a;  2  Bl.  Com. 
34,  n  (26).j 
2'.  Apportionment  of  Common  of  Turbary;  W  C. 
I''.  Apportionment  where  the  Land  to  which  the  Com- 
mon is  annexed  is  divided  amongst  several. 

There  is  no  apportionment,  because  it  would 
over-charge  the  land  in  which  the  common  is  to  be 
enjoyed.  The  common  is  to  belong  to  him  who 
has  the  house. 
2^.  Apportionment  where,  hy  his  own  act,  the  com- 
moner becomes  seised  of  part  of  the  land  in  which 
the  common  is  to  be  enjoyed. 

The  common  is  extinct  for  the  reason  of  feudal 
policy,  stated  Ante,  p.  12,  2".     (1  Th.  Co.  Lit.  227; 
Bac.  Abr.  Common,  (E).) 
3\  Doctrine  touching  Common  of  Turhary,  in  Yirginia, 
It  may  exist  here,  just  as  in  England,  subject  to 
the  general  principles  applicable  there.    (1  Lom.  Dig. 
659.) 
4^.  Common  of  Estovers. 

The  word  estovers  [estoffer — to  furnish),  means  sup- 
plies, not  of  every  kind,  but  of  wood,  for  various  pur- 
poses. The  Anglo-Saxon  appellation  is  botes,  (Ang. 
Sax.  bot,  amends,  compensation,  or  allowance.)  Com- 
mon of  estovers,  therefore,  is  the  right  of  taking  from 
another's  woods,  in  common  with  hvm,  a  reasonable 
sufficiency  of  wood  or  timber,  for  certain  purposes 
presently  to  be  named ;  and  it  must  be  distinguished 
from  tlie  exclusive  right  which  every  tenant  for  life 
or  years  has,  of  getting  from  the  premises  occupied 
by  him  similar  supplies,  which  are  also  called  estovers 
■or  dotes,  but  not  common  of  estovers.  (2  Bl.  Com.  35, 
&  n  (27).) 
W.  C. 
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1'.  The  Several  Kinds  of  Estovers  or  Botes;  W.  C. 
I''.  House-bote. 

A  stifficient  allowance  of  wood  to  repair  the  house, 
or  to  supply  it  with  fuel,  which  latter  is  sometimes 
called  by  the  distinctive  name  of  fire-iote.     (2  Bl. 
Com.  35.) 
2*^.  Plongh-bote,  or  Cart-bote. 

A  sufficiency  of  wood  to  make  and  repair  all  in- 
struments of  husbandry.     (2  Bl.  Com.  35.) 
3''.  Hay-bote,  or  Hedge-bote. 

An  allowance  of  \igood  for  making  and  repairing 
hay,  (Ang.  Sax.  hage, — -haw)  hedges,  or  fences. 
2*.  Modes  of  Creating  Common  of  Estovers. 

By  grant,  or  by  prescription.     From  its  nature  it 
cannot  be  in  gross,  but  must  be  appendants  or  appur- 
tenant to  land.     (Dean,  &c.,  of  Windsor's  Case,  5  Co. 
25;  2  Bl.  Com.  35,  &n  (27).) 
3'.  Apportionment  of  Common  of  Estovers. 

Apportionment,  called  for  in  consequence  of  the 
land  to  which  the  right  is  annexed  heing  divided  into 
several  parcels,  is  always  admissible,  unless  it  would 
lead  to  the  over-charging  of  the  land  in  which  it  is  to 
be  enjoyed, — a  result  whicli  would  generally  take 
place  in  case  of  fire-iote,  and  often  in  the  other  cases; 
but  if  the  commoner  acquire  hy  his  own  act  a.  part 
of  the  land  in  which  the  common  is  to  be  exercised, 
the  right  of  common  becomes  extinct,  upon  the  prin- 
ciple of  feudal  policy,  so  repeatedly  referred  to. 
{AnU,  p.  12,  2™;  1  Th.  Co.  Lit.  227;  Bac.  Abr. 
Common,  (E).) 
4'.  Doctrine  as  to  Common  of  Estovers,  in  Virginia. 
It  may  exist,  just  as  in  England,  Avith  the  same 
qualities  and  incidents,  but  this,  like  all  the  other 
rights  of  common,  is  in  practice  little  known  amongst 
us,  in  consequence  of  the  cheapness  of  lands.  (1 
Lom.  Dig.  659.) 
3'.  Ways. 

Ways  include  both  high-ways  and  private-ways,  but 
the  latter  meaning  is  the  one  usually  intended,  and  it  is 
in  that  sense  alone  that  it  belongs  to  the  subject  of  incor- 
poreal hereditaments.  A  high-way  is  a  way  common  to 
all  persons,  and  at  common  law  may  be  a  foot-way,  or 
horse-way,  as  well  as  one  for  carriages.  If  it  is  not 
common  to  all  perso7is,  but  only  to  the  residents  of  a 
particular  locality,  it  is  at  common  law  distinguished  as 
a  common-way.  Anciently,  there  were  but  four  high- 
ways in  England,  all  of  Koman  construction,  viz :  Wat- 
lingstreat,  Ikenildstreat,  Fosse,  and   Erminstreat;    two 
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traversing  the  length,  and  two  the  breadth,  of  the  king- 
dom ;  and  until  a  period  comparatively  recent,  the  legal 
idea  of  a  highway  was,  that  it  should  lead  from  town  to 
town,  and,  therefore,  the  ancient  form  of  indictment  for 
obstructing  it  showed  the  termini.  The  njodern  idea, 
however,  of  a  highway,  as  above  stated,  is  that  it  is  com- 
mon to  all  people  alike;  and  yet  in  Virginia,  (true  to 
English  traditions),  until  1849,  no  road  could  be  estab- 
lished as  a  highway,  unless  one  terminus,  at  least,  was  at 
the  courthouse,  a  public  warehouse,  landing,  ferry,  or 
otlier  designated  public  place.  No  such  requirement  at 
present  exists;  and  the  road-laws  seem  to  abolish  the  dis- 
tinction between  highways  and  common  ways,  and  to 
constitute  all  alike  highways,  open  to  every  mode  of 
transit,  on  foot,  on  horse-back,  with  cattle,  or  in  car- 
riages. (Bac.  Abr.  Highways  (A) ;  1  Lom.  Dig.  677  & 
seq.;  1  Th.  Co.  Lit.  234,  n  (C.  1).) 

The  mode  of  opening  highways  by  public  authority, 
and  the  circumstances  under  which  a  dedication  to  the 
public  use  may  be  presumed,  without  a  formal  order, 
have  been  stated  in  the  first  book,  chapter  ix.  What  is 
now  to  be  dealt  with- is  the  subject  oi  private  ways. 

The  doctrine  touching  private  ways  may  be  exhibited 
under  the  heads  following,  namely:  (1),  The  definition 
of  the  right  of  way;  (2),  The  modes  whereby  a  right  of 
way  may  originate;  (3),  The  extent  of  privilege  con- 
ferred by  a  right  of  way;  (4),  The  modes  whereby  a 
right  of  way  is  extinguished;  and  (5),  Easements  and 
aquatic  rights  assimilated  to  rights  of  way; 
W.  G. 
le.  Definition  of  the  Eight  of  Way. 

It  is  "the  right  of  going  over  another's  land,"  and  may 
be  in  gross,  or  annexed  to  lands,  as  appendant  or  appur- 
tenant thereto.     (2  Bl.  Com.  35 ;  1  Lom.  Dig.  670-'71, 
673.) 
2s.  Modes  whereby  a  Right  of  Way  may  originate. 

A  right  of  way  may  originate  by,  (1),  Grant;  (2), 
Reservation;  (3),' Prescription;  and  (4),  Necessity,  or 
Implication ; 
W.  C. 
l^".  Grant. 

As  where  A  grants  B  a  right  of  way  through  his 
land,  or,  what  is  equivalent  thereto,  covenants  that  B 
shall  enjoy  it.     (2  Bl.  Com.  35,  n  (28).) 
2^.  Reservation. 

As  where  A  grants  land  to  B,  reserving  a  right  of 
way  over  it.     (2  Bl.  Com.  36,  n  (28).) 
3^.  Prescription. 
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Prescription  supposes  a  grant,  being  founded  on 
honest,  uninterrupted  and  adverse  enjoyment  for  a 
period  whereof  the  memory  of  man  runneth  not  to 
the  contrary.  This  immemorial  enjoyment,  however, 
is  considered  as  conclusively  established  by  a  continu- 
ance (honest,  uninterrupted  and  adverse)  for  more 
than  twenty  years.  (2  Bl.  Com.  35,  n  (28);  1  Lorn. 
Dig.  786-7;  CoalterV.  Hunter,  4  Band.  58;  Stokes 
V.  Upper  Appomattox  Co.,,  3  Leigh,  318;  3  Kent's 
Com.  441.) 
4*^.  Necessity,  or  rather  Imjplication. 

A  way  of  necessity  arises  as  incident  to  a  grant  of 
land,  surrounded  wholly  by  that  of  the  grantor,  when 
otherwise  the  land  granted  would  not  ho  accessible, 
and  the  grantee  would  derive  no  benefit  from  the 
grant.  It  is  an  instance  of  the  maxim  previously  re- 
ferred to,  that  one  is  always  understood  to  intend,  as 
incident  to  the  grant,  whatever  is  necessary  to  give 
effect  thereto,  which  is  in  the  grantor'' s  power  to  he- 
stoio.  Guicunque  aliquis  quid  concedit,  concedere 
videtur  et  id  sine  quo  res  ipsa  esse  non  potuit.  (Li- 
ford's  Case,  11  Co.  52?;  Pomfret  v.  Kicroft,  1  Wms. 
Saund.  322,  b,  n,  (6),  (6);  Broom's  Max.  362,  366;  2 
Bl.  Com.  36,  &  n  (28).) 

If  one's  land  is  so  situated  that  he  can  have  no  ac- 
cess to  it  without  passing  over  the  premises  of  an- 
other person  (not  his  grantor),  he  cannot  demand  a 
right  of  private  way  as  of  necessity,  but  must  apply 
to  have  &  public  highway  opened,  which  is  in  the  dis- 
cretion of  the  county  court  to  order,  even  to  subserve 
the  convenience  of  a  single  person,  although  the  court 
might  generally  hesitate  to  exercise  its  discretion 
when  only  one  person  was  concerned.  (V.  C.  1873, 
c.  52,  §  24,  &  seq.;  Acts  1874-'5,  p.  177,  c.  1,  §  1; 
Lewis  V.  "Washington,  5  Grat.  265.) 
3s.  Extent  of  privilege  conferred  by  a  Kight  of  Way; 

l"^.  The  use- of  the  Way  must  be  as  stipulated. 

The  several  classes  of  private  ways  are  a  foot-way, 
a  horse  or  drift-wau  (for  a  horse  or  driving-cattle), 
and  a  cart- way  (for  any  manner  of  wheel- vehicle). 
A  cart-way  includes,  in  general,  all  the  rest,  and  a 
horse  or  drift-way  includes  a  foot-way ;  but  one  who 
has  only  a  foot-way  cannot  ride  or  drive  cattle  over 
it,  nor  can  one  entitled  only  to  a  drift-way  pass  along 
with  a  vehicle.  (1  Th.  Co.  Lit.  233-'4,  &  n  (B,  1); 
Ballard  v.  Dyson,  1  Taunt.  279.) 

So,  it  is  said,  the  grantee  having  a  right  of  way 
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over  another's  lands  to  a  designated  place  cannot 
justify  going  heyond,  apparently  because  it  would 
tend  to  make  the  right  of  way  (being  more  used)  a 
greater  burden  iipon  the  land.  (1  Lom.  Dig.  680; 
Lawton  v.  Ward,  1  Ld.  Eaym.  75;  1  Th.  Co.  Lit. 
234,  n  (D,  1).)  Hence,  in  a  grant  of  a  right  of  way 
it  is  expedient  to  stipulate  for  it  to  the  place  desig- 
nated, and  to  all  places  heyond. 
2^   The  Grantee  can  come  in  only  at  the  usual  Entrance. 

See  2  Bl.  Com.  35,  n  (28) ;  Woodyer  v.  Hadden,  5 
Taunt.  132. 
3"^.  Repairs  of  the  Way. 

When  there  is  no  stipulation  to  the  contrary,  it  is 
the  duty  of  the  grantee  of  the  way  to  repair  it,  and 
he  has  always  a  right  to  enter  on  the  premises  for 
that  purpose ;  and  the  grantor  is  only  bound  to  repair 
when  it  has  been  so  agreed.  When  it  is  the  gran- 
tor's duty  to  repair,  and  he  fails  to  do  it,  the  grantee 
may  go  upon  the  grantor's  adjacent  lands  whenever  the 
way  becomes  foundrous  and  impassable ;  but  he  has 
no  such  privilege  if  it  is  his  own  business  to  repair. 
(2  Bl.  Com.  35,  n  (28);  1  Lom.  Dig.  676,  680-'81; 
Pomfret  v.  Eicroft,  1  Wms.  Saund.  322  a,  n  (3) ;  Ger- 
rard  v.  Cooke,  2  Bos.  &  Pul  (N.  E.)  115-'16;  1  Th. 
Co.  Lit.  234,  n  (D,  1).) 

It  seems,  in  case  of  a  highway  which  is  for  the  ser- 
vice of  the  public,  if  the  usual  track  is  impassable,  it  is 
for  the  general  good  that  people  should  be  entitled  to 
pass  in  another  line;  and  the  party  whose  lands  are 
thus  invaded  must  seek  his  redress,  it  is  presumed, 
against  the  overseer  or  other  public  officer,  whose 
duty  it  is  to  keep  the  road  in  repair.  (2  Bl.  Com.  36; 
Taylor  v.  Whitehead,  2  Dougl.  749.) 
4s.  Modes  whereby  a  Eight  of  Way  may  be  extinguished; 
W.  C. 
I''.  Eelease  of  the  Eight  of  Way  to  him  who  has  the  Land. 

See  Bac.  Abr.  Eelease,  (D). 
2^".  Union  of  seisiyi  of  the  fee-simple  in  the  same  person 
as  the  Eight  of  Way. 

The  lesser  right  of  way  is  merged  in  the  greater 
right  to  the  fee-simple  of  the  land.  But  if  one  who 
has  a  right  of  way  over  certain  lands  takes  a  lease  of 
the  premises  for  twenty  years,  the  right  of  way  is 
merely  suspended,  and  after  the  term  is  ended,  will 
revive  again.  (2  Bl.  Com.  35,  n  (28);  1  Lom.  Dig. 
682.) 
58.  Easements  and  Aquatic  Eights,  assimilated  to  Eights 
of  Way. 
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Easements  and  aquatic  rights  assimilatedto  rights  of 
way  include  the  discussion  of  (1),  Riparian  rights ;  (2), 
Extent  of  ownership  of  lands  lying  adjacent  to  highways ; 
(3),  Eaisements  generallj' ;  (4),  Party  walls  and  division- 
fences;  (5),  Kunning  waters;  and  (6),  Rights  by  license; 
W.  C. 
I''.  Riparian  Rights;  W.  C. 
1\  Rights  of  Towing  on  the  banks  of  Navigable  Rivers. 
At  common  law,  there  is  no  such  right.     If  it  ex- 
ists, it  is  in  pursuance  of  a  grant,  or  of  prescription, 
which  supposes  a  grant,  %v  of  a  local  custom.     It  is 
otherwise  by  the  civil  law.    (Ball  v.  Herbert,  3  T.  R. 
253;  3  Kent's  Com.  4:26-'7.) 
2'.  Extent  of  Ownership  of  Riparian  proprietors ;  W.  0. 
1"^.  As  to  ISTavigable  Waters.  ^^ 

At  common  law,  the  ownership  of  the  ripaiHj 
proprietor  stopped  at  high-water  mark.  In  Virginia 
it  extends,  at  least  as  to  tide-waters,  and  probably 
to  all  waters,  to  ordinary  low-imter  mark.  (3  Kent's 
Com.  4:21;  Y.  G.  1873,  c.  62,  §  2.) 
2^.  As  to  Rivers  not  Navigable. 

At  common  law,  their  beds  are  always  private, 
and  belong  to  the  neighboring  riparian  proprietors, 
each  owning  ad  filumjiuminis ;  or  if  the  same  person 
owns  both  banks,  the  whole  bed  belongs  to  him, — 
subject,  however,  in  both  eases,  to  whatever  use 
the  public  may  be  able  to  make  of  the  stream  as  a 
public  highway  for  boats  and  rafts.  In  Virginia, 
this  principle  is  only  so  far  changed  as  that  by 
statute,  the  banks,  shores,  and  beds  of  all  streams 
are  reserved,  which  were  granted  by  the  State  east 
of  the  Blue  Ridge  after  1780,  and  west  of  it,  after 
1802.  (V.  C.  1873,  c.  62,  §  1,  2;  1  Lom.  Dig.  661 
to  663;.  3  Kent's  Com.  427  &  seq.) 

In  navigable  waters,  if  the  water  is  designated  as 
the  boundary  of  land,  it  is  understood  to  be  ordi- 
nary low-water  mark.  Hence  Virginia,  in  ceding 
the  North-western  territory,  having  granted  the 
region  north-west  of  the  Ohio  river,  reserving  ,the 
river  and  its  islands  within  the  limits  of  Virginia 
(V.  C.  1873,  c.  1,  §  2),  it  is  considered  that  the 
domain  and  jurisdiction  of  Virginia  was  thereby 
extended  to  ordinary  low-water  mark,  on  the  further 
side  of  the  river.  (Handley's  lessee  v.  Anthony,  5 
Wheat,  374;  Garner's  case,  3  Grat.  655;  3  Kent's 
Com.  431-'2.) 
2^".  Extent  of  Ownership  of  Lands  Ij'ing  adjacent  to 
Highways. 
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The  ownership  extends,  usually,  to  the  middle  of 
the  road,  as  in  the  case  of  a  private  stream;  or  if  the 
same  party  owns  on  both  sides,  the  whole  road  belongs 
to  him,  subject  to  the  public  easement  of  the  right  of 
passage  in  either  case.  (3  Kent's  Com.  432  &  seq.) 
3**.  Easements  generally. 

Easements  are  incorporeal  rights  annexed  to  lands, 
and  existing  in  the  property  of  another.  They  are 
known  to  the  civil  law  as  servitudes ;  and  whilst  not 
confined  to  cities,  principally  prevail  there,  e.  g.,  the 
right  of  support,  the  right  of  drip,  of  drain,  &c.  (3 
Kent's  Com.  434  &  seq.) 

To  this  class  of  interests  belong  whatever  of  do- 
minion or  ownership  may  be  had  in  the  elements  of 
running  water,  air,  and  light.  Fugitive  as  are  these 
subjects,  one  can  have  no  absolute  permanent  property 
therein.  They  admit  of  only  a  precarious  and  quali- 
fied ownership,  which  lasts  no  longer  than  whilst  they 
are  in  actual  use  and  occxipation  in  connection  .with 
the  possession  of  lands.  To  obstruct  another's  win- 
dows, through  which  he  has  long  received  the  light; 
to  corrupt  or  cut  off  the  air  of  his  house  or  gardens; 
to  foul  his  water-course,  or  unpen  or  let  it  out,  or  to 
divert  the  stream  from  its  ancient  channel,  whereby  it 
used  to  run  to  the  other's  mill  or  meadow; — these  are 
regarded  by  the  law  as  grievous  injuries,  which  it 
seeks  to  prevent  and  redress.  But  the  property  in 
these  elements  ceases  the  instant  they  are  out  of  pos- 
session ;  and  they  thus  become  again  common,  and  are 
liable  to  be  appropriated  by  some  one  else.  (2  Rob: 
Pr.  (2d  ed.)  677  &  seq.,  672  &  seq.;  Aldred's  Case, '8 
Co.  58  b,  59  a,  58  a,  n  (B).) 

A  single  sentence  will  here  be  bestowed  upon  run- 
ning waters,  but  the  general  subject  will  be  postponed 
to  be  discussed  in  Yolume  III,  c.  ii,  treating  of  Per- 
sonal Property. 

In  "Virginia,  a  right  to  drain  one's  lands,  through 
those  of  another,  or  under  the  beds  of  mill-canals, 
may  be  acquired  by  an  order  of  the  county  court,  the 
damage  to  be  paid  to  the  land-owner  being  ascertained 
by  means  of  a  writ  of  ad  quod  damnum.  (Y.  C.  1873, 
c.  120,  §  13  to  17.) 

A  question  has  been  raised  as  to  the  constitutional 
power  of  the  legislature  to  authorize  the  taking  of 
one  man's  lands,  although  for  just  compensation,  for 
the  privnte  benefit  of  another. 

It  seems  to  be  generally  admitted  that  it  is  not 
competent  to  a  constitutional  government  to  do  it. 
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But  where,  although  a  private  person  is  the  imme- 
diate beneficiary,  an  advantage  results  to  the  public, 
the  appropriation  is  thereby  legitimated.  In  the  case 
under  consideration,  the  public  is  or  may  be  benefited 
in  point  of  health,  and  of  the  increased  production  of 
the  lands,  so  that  there  would  seem  to  be  no  room  to 
impeach  the  provision  in  question  on  the  ground  sug- 
gested     See  Cooley's  Const.  Lim.  532  &  seq.,  539  & 


seq. 


538  &  n  2 


The  public  necessity  which  may  exist  for  thus  ex- 
ercising the  State's  right  of  eminent  domain  is  to  be 
determined  exclusively  and  finally  (like  all  other  poli- 
tical questions),  by  the  legislature,  or  as  the  legislatm-e 
shall-  direct.  (Cool.  Const.  Lim.  538 ;  People  v.  Smith, 
21  N".  Y.  59T.)  But  see  Loan  Assoc,  v.  Topeka,  20 
Wal.  662  &  seq.,  668-'9;  a  case  which  seems  to  be 
too  unqualified  in  its  conclusions. 
4:^.  Party-walls,  and  division-fences. 

The  common  law  does  not  oblige  adjoining  propri- 
etors to  (tontribute  to  these,  independent  of  any  agree- 
ment, express  or  implied,  nor  of  course  will  it  carry 
the  obligation  beyond  the  apparent  terms  of  such 
agreement.  (3  Kent's  Com.  437  &  seq.) 
5^.  Running  Waters. 

Every  proprietor  of  lands  on  the  banks  of  a  run- 
ning stream  has  an  equal  right  to  use  the  water  as  it 
flows  past  his  premises,  in  a  reasonable  manner,  for 
domestic,  agricultural,  and  manufacturing  purposes, 
but  not  (at  least  as  to  agricultural  and  manufacturing 
operations),  so  as  to  destroy,  render  useless,  or  mate- 
rially diminish  the  supply  to  the  proprietors  below. 
(3  Kent's  Com.  440,  &  n  (a).)  See  supra,  p.  21,  3^. 
6^.  Eights  by  License. 

A  license  is  an  authority  to  do  a  particular  act  or 
series  of  acts  upon  another's  land,  without  possessing 
any  estate  therein.  An  easement,  on  the  other  hand, 
carries  an  interest  in  the  land.  A  license,  therefore,  is 
not  within  the  statute  of  parol  agreements,  and  is  not 
required  to  be  in  writing  (Y.  C.  1873,  c.  140,  §  1) ; 
whilst  the  grant  of  an  easement  for  more  than  five  years 
must  be  by  deed,  in  order  to  be  complete ;  and  in  order 
to  be  binding  as  a  contract,  must  be  in  writing,  if  for 
more  than  one  year.  A  license,  it  is  said,  being  a  mere 
authority,  founded  in  personal  confidence,  is  not  assign- 
able; an  easement  is.  An  easement  is  permanent, 
whilst  a  license  is  sometimes  revocable,  namely,  where, 
if  it  is  countermanded,  it  leaves  the  party  in  statu  quo. 
(3  Kent's  Com.  452-'3.) 
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5'.  Offices. 

The  exposition  of  the  law  concerning  offices  will 
oblige  ns  to  advert  to  (1),  The  definition  of  an  office; 
(2),  The  origin  of  offices ;  (3),  The  different  classes  of 
offices;  (4),  The  modes  of  appointment  to  office;  (5), 
The  security  exacted  for  faithfulness  in  office;  (6),  The 
sale  of  offices ;  and  (7),  The  modes  whereby  offices  may 
be  determined ; 
W.  C. 
1^.  Definition  of  an  office. 

A  right,  and  a  correspondent  duty,  to  exercise  a  public 
or  private  employment,  and  to  take  the  emoluments 
thereto  belonging.     (8  Kent's  Com.  454;  Bac.  Abr. 
Offices,  (A).) 
2,e.  Origin  of  Offices. 

Some  offices  exist  at  common  lavj  (as  that  of  sheriff 
and  coroner),  whilst  others  are  statutory  (as  that  of  jus- 
tice of  the  peace  and  overseer  of  the  poor).    (Bac.  Abr. 
Offices,  (A),  (B).) 
38.  Different  Classes  of  Offices;  W.  C. 
1\  Civil  Offices. 

See  Bac.  Abr.  Offices,  (A); 
W.  C. 
1\  Political  Offices. 

e.  g.,  Members  of  the  legislature,  the  president  of 
the   United   States,   ambassadors,  and   other  minis- 
ters, &c. 
2\  Judicial  Offices. 

I.  e.,  Such  as  relate  to  the  administration  of  jus- 
tice, or  the  actual  exercise  thereof.  The  person 
administering  a  judicial  office,  having  a  personal  trust 
reposed  in  him,  must  execute  his  office  in  person, 
and  cannot  make  a  deputy,  unless  speci/dly  authorized 
so  to  do.  (Bac.  Abr.  Offices,  (A),  (L);  3  Kent's 
Com.  457.) 
3\  Ministerial  Offices. 

i.  e.,  Such  as  give  the  officer  no  power  or  discre- 
tion to  judge  of  tlie  matter  to  be  done,  and  require 
him  to  obey  the  mandates  of  a  superior,  e.  g.,  the 
office  of  sheriff  and  constable.  The  reason  which 
requires  a  judicial  officer  to  act  in  person,  does  not 
apply  to  a  ministerial  officer,  who  may  therefore  ap- 
point a  deputy.  (Bac.  Abr.  Offices,  (A)  &  (L).) 
2^^.  Military  Offices. 

i.  e.,  Such  as  ai'e  held  by  persons  who  serve  in  the 
army  or  navy  of  the  United  States.     (Bac.  Abr.  Of- 
fices, (A).) 
4s.  Modes  of  Appointment  to  Office ;  W.  C. 
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I''-  Transmission  of  Office  hy  Inheritance. 

At  common   law  offices  were    of  inheritance,  of" 
freehold,  for  years,  or  at  will;  but  no  judicial  office 
could  be  of  inheritance,  and  indeed,  in  no  case  was  an 
office  allowed  to  descend  as  an  inheritance,  where  any 
inconvenience  could  ensue  to  the   public.     In  Vir- 
ginia, a  yet  more  rigorous  rule  is  prescribed,  it  being 
provided  by  the  Bill  of  Rights  that  as  the  capacity  to 
render  service  is  not  descendible,'  so  neither  ought  the 
offices  of  magistrate,  legi^ator,  or  judge  to  be  here- 
ditary.    (Ya.   Const.   1869,  Art.  I,  §  6;  Bac.  Abr. 
Offices,-(H).) 
2^.  Oruinary  Modes  of  Appointment;  W.  C. 
1*.  Election  by  the  People. 

This  mode  of  appointment,  which  we  were  once 
satisfied  to  limit  to  the  members  of  the  legislature, 
and  which  might  with  great  propriety  be  confined 
to  the  legislature  and  the  chief  executive,  is  now  ex- 
tended to  an  immense  proportion  of  the  officials  of 
the  Commonwealth,  and  what  is  to  be  deplored,  to 
the  least  important  of  them.  (Va.  Const.  1869,  Art. 
YI,  §  14  to  20;  Id.  Art.  YII,  §  1  to  4;  Id.  Art.  lY, 
§2,  9;  Id.  Art.  Y,  §  2,  3  ) 
2'.  Election  or  appointment  by  some  other  authority 
than  the  people,  but  derived  from  them. 

e.  g.  In  Yirginia,  the  Secretary  of  the  Common- 
wealth, Treasurer,  and  Auditor  of  public  accounts; 
the  judges  of  all  the  courts,  and  the  superintendent 
of  public  instruction,  who  are  elected  by  the  legisla- 
ture.    (Ya.  Const.  1869,  Art.  lY,  §  2,  9,  12 ;  Art. 
YI,  §  5,  11,  13.) 
5s.  Securities  exacted  ior  faithfulness  in  Office;  "W.  C. 
l''.  Oaths  of  Office;  W.  C. 
1'.  In  what  Cases  Oaths  of  Office  are  required  in  Yir- 
ginia. 

Of  all  persons  entering  upon  the  discharge  of  any 
function  as  officers  of  this  State.     (Ya.  Const.  1869, 
Art.  Ill,  §  6;  Y.  C.1873,  c.  12,  §  1.) 
2'.  The  Oath  of  Office  prescribed  in  Yirginia. 

To  support  and  maintain  the  Constitution  and 
laws  of  the  United  States,  and  the  Constitution  and 
laws  of  Yirginia;  to  recognize  and  accept  the  civil 
and  political  equality  of  all  men  before  the  law;  and 
faithfully  to  perform  the  duty  of  his  office.  (Ya. 
Const.  1869,  Art.  Ill,  §  6 ;  Y.  C.  1873,  c.  12,  §  1.) 
No  anti-dueling  oath  is  now  exacted,  but  all  per- 
sons concerned  in  a  duel  since  26  January  1870,  (the 
day  when  the  Constitution  of  1869  took  effect)  are 
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disqualified  for  office  under  the  Commonwealth.  (Va. 
Const.  "1869,  Art.  Ill,  §  1,  cl.  3;  Y.  C.  1873,  c.  T,  § 
1  (el.  3)  Id.  c.  11,  §  1.) 
2'^.  Official  Bonds;  W.  C. 
1*.  In  what  cases  official  bonds  are  required. 

Whenever  the  officer  is  to  be  concerned  with  fro- 

'perty,  or  money,  e.  g.  sheriff,  constable,  &c. 

2\  To  whom  the  official  bond  is  payable,  and  its  terms. 

It  is  payable  to  the   Commonwealth  of  Virginia, 

with  surety  deemed  sufficient  by  the  court,  board,  or 

officer  before  whom  it  is  given,  and  is  conditioned 

for  the  faithful  discharge  of  his  duties.     Coimty  and 

township  officers   (e^  g.   sheriffs,  clerks,  treasurers, 

supervisors,   &c  ,)   qualify  by   taking  the   oath  and 

giving  the  bond  prescribed,  before  the  judge  for  the 

circuit   or   county   court   of  their   county,    either   in 

term-time  or  vacation.     (Y.  C.  1873,  c.  12,  §  6,  3  ; 

Id.  c.  46,  §  2,  3;  Id.  c.  47,  §  1.) 

3'.  Penalties  for   acting  in   office  without  taking  the 

oath,  and  giving  the  bond  prescribed. 

Forfeiture  of  $100  to   flOOO.     (Y.    C.   1873,   c. 
12,  §  9.) 
6s.  Sale  of  Offices. 

The  policy  of  the  Stat.  5  &  6,  Edw.  YI,  c.  16,  has 
been  adopted  in  Yirginia  substantially,  and  somewhat 
more  comprehensively.     (2  Bl.  Com.  36.) 
W.  C. 
I''.  General  Doctrine  touching  the  Sale  of  Offices. 

The  policy  of  the  common  law  imperatively  forbids 
the  sale,  or  any  contract  to  sell  a  public  office;  a  doc- 
trine which  was  enforced  by  5  &  6  Ed.  YI,  c.  16. 
(Bac.  Abr.  Offices,  (F).) 
W.  C. 
1\  Effect  of  Contract,  or  Security  for  the  sale  or  depu- 
tation of  an  Office. 

Wholly  void      (Y.  C.  1873,  c.  11,  §  5,  6.) 
2*.  Effect  as  respects  the  contracting  Parties;  W.  C. 
1''.  Effect  as  to  the  contracting  Parties,  as  touching 
the  Office. 

Each  of  them  is  forever  disabled  from  holding 
the  post  or  deputation,  but  acts  done  befoi-e  re- 
moval are  valid.     (Y.  C.  1873,  c.  11,  §  6  to  7.) 
2^-  Effect  as  respects  the  contracting  Parties,  as  touch- 
ing Penalties  to  he  visited  on  thcTix. 

Each  is  to  be -confined  in  jail  one  year,  and  fined 
not  exceeding  $1000,  and  to  be  forever  incapable 
of  that  office  or  deputation.  The  seller  of  the  office, 
&c.,  to  be,  moreover,  forever  incapable  of  any  State- 
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office  whatsoever.     (Y.  C.  1873,  c.  190,  §  4,  5;  Id. 
c.  11,  §  5,  6.) 
2^^-  Exception   in  respect   to   the   Deputation    of   the 
Sheriffalty. 

A  sheriff,  or  one  who  expects  to  be  sheriff,  may 
contract  to  sell  or  let  to  farm  the  deputation  of  his 
office.  (V.  C.  1873_,  c.  11,  §  6;  Goodloe  v.  Dudley, 
Jeff.  Eep.  69;  Sailing  v.  McKinney,  1  Leigh,  42; 
O'Eear's  Adm'r  v.  Kiger,  10  Leigh,  627.) 

The  check  upon  the  sheriff  is  that  he  can  appoint 
no  one  his  deputy  without  consent  of  the  county  court, 
and  until  recently  the  court  was  required  to  enter  of 
record  that  the  supposed  deputy  was  a  man  of  honesty 
and  good  behavior;  but  this  entry  is  now  unhappily 
not  in  terms  provided  for.  (V.  C.  1873,  c.  49,  §  21.) 
7^.  Modes  whereby  Offices  may  be  determined. 

The   contemplation  of  the  modes    whereby   offices 
may  be  determined  will  lead  us  to  observe,  (1),  The 
grounds  on  which  they  may  be  determined ;  (2),  The 
mode  of  effecting  a  removal  from  office ;  and  (3),  The 
civil  liability  of  officers  for  their  official  conduct; 
W.  C. 
1'^-  The  grounds  on  which  Offices  may  be  determined. 
The  circumstances  which  may  lead  to  offices  being 
determined  maybe  enumerated  as  follows:  (1),  Re- 
signation, expiration  of  term,  and  removal  from  office 
by  ^competent  authority;  (2),  Acceptance  of  an  in- 
compatible office;  (3),  Acceptance  of  any  post  of  pro- 
fit or  trust,  or  of  any  emolument  under  the  govern- 
ment of  the  United  States ;  (4),  Removal  of  residence 
permanently  from  the  sphere  of  duty;  and  (5),  For- 
feiture of  office  for  misconduct; 
W.  C. 
1'.  Resignation,  Expiration  of  Term,  and  Removal  by 

Competent  Authority. 
2\  Acceptance  of  an  Incompatible  Office. 

Offices  are  said  to  be  incompatible  when,  from  the 
multiplicity  of  business  in  them,  they  cannot  be  both 
executed  by  the  same  person  with  due  care  and  abil- 
ity ;  or  when  their  being  subordinate,  and  interfering 
the  one  with  the  other,  induces  a  presumption  that 
they  cannot  be  executed  by  one  person  with  impar- 
tiality and  honesty;  e.g.,  the  offices  of  justice  of  the 
peace,  clerk  of  court,  sergeant,  cor onor,  or  constable, 
are  incompatible,  and  .the  acceptance  of  either  ac- 
tually vacates  any  other  of  them  which  the  party 
may  hold;  and  this,  independently  of  the  statute, 
seems  to  be  the  general  rule.      (Bac.  Abr.  Offices 
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(K),  2 ;  V.  C.  c.  48,  §  5 ;  Amory  v.  Gloucester  Jus- 
tices, 2  Ya.  Gas.  523.) 
3'.  Acceptance  of  any  post  of  profit,  trust,  or  emolu- 
ment, or  of  any  emolument  under  the  government  of 
the  United  States. 

This  proceeds  upon  the  idea  of  incompatibility, 
and  is  accompanied  by  a  few  exceptions.  Thus, 
members  of  Gongress  may  act  as  justices,  visitors  of 
the  University  and  Military  Institute,  and  militia  of- 
ficers; and  military  pensioners  of  the  United  States, 
and  militia  officers  and  soldiers  in  the  service  of  the 
United  States  may  hold  any  office.  (V.  0.  1873,  c. 
11,  §.  2,  3.) 
4'.  Removal  j?ermawew<^?/  from  the  sphere  of  Duty. 

e.  g.,  Removal  of  a  jiistice  from  the  county.    (Chew 
V.  Justices  of  Spotsylvania,  2  Va.  Gas.  208;  Poulson 
V.  Accomac  Justices,  2  Leigh,  43.) 
6'.  Forfeitiu-e  of  Office  in  consequence  of  Misconduct. 
See  Bac.  Abr.  Offices  (M); 
W.  C. 
1*^.  Conviction  of  Felony. 

This,  even  at  common  law,  seems  to  have  been 
a  cause  of  forfeiture,  at  least  of  all  public  offices; 
and  in  Virginia  it  is  expressly  declared  to  be  so  by 
statute  (Fugate's  Case,  2  Leigh,  725;  13  Yin. 
Abr.  Forfeiture  (H),  PL  2;  Y.  C.  1873,  c.  11,  §  4.) 
2*^.  Fighting  or  being  concei-ned  in  a  Duel. 

See  Ya.  Const.  1869,  Art.  Ill,  §  1,  cL3;  Y.  G. 
1873,  c.  11,  §  1. 
3".  Bribery,  Extortion,  and  Corruption. 

See  Y.  C.  1873,  c.  190,  §  4,  5,  21  to  25 ;  Synops. 
Grim.  L.  145  to  149;  Bac.  Abr.  Office  (M)  &  (N). 
4^^.  Mis-user,  or  Non-user  of  Office. 

Neglect  of  any  duty  enjoined  by  law,  or  any 

abuse  of  his  office,  is  always  indictable  in  an  officer, 

and  punishable  by  fine,  as  well  as  by  am^otion  from 

office.     (Bac.  Abr.  Offices  (M)  &  (N).) 

2*^-  Mode  of  eflfecting  the  removal  from  office,  of  one  on 

the  grounds  above-named. 

Resignation,  expiration  of  term,  and  removal  by 
competent  authority,  of  course  terminate  the  office 
proprio  vigore  ;  but  in  the  other  cases  of  delinquency, 
the  office  is  not  determined,  ipso  facto,  by  the  occur- 
rence of  the  cause.  There  must  be  a  judgm,ent  of 
amotion,  after  •  a  judicial  ascertainment  of  the  fact ; 
which  may  be  by  indictment,  or  information,  by  writ 
of  guo  warranto,  or  by  impeachment.    (1  Tuck.  Com. 


28  INCOEPOEEAL  HEEEDITAMENTS OFFICES.     [bOOK  II. 

11,  B.  II;  Alexander's  Case,  1  Ya.  Cas.  156  ;  Mann's 
Case,  Id.  308  ;  Wallace's  Case,  2  Ya.  Cas.  130.) 
3''.  Civil  liability  of  Oflficers  for  their  official  conduct; 
W.  C. 
1*.  Judicial  Officers. 

A  judicial  officer  acting  honestly,  in  a  case  where 
he  has  jilrisdiction,  is  not  liable  to  a  party  prejudiced 
by  his  mistakes  ;  but  if  he  has  not  jurisdiction,  he  is 
liable.     (Bac.  Abr    Offices,  (O).) 
2\  Ministerial  Officers.   ^ 

If  he  is  required  to  act  according  to  his  judgment 
and  opinion,  and  is  liable  to  public  penalties  for  ne- 
glect, it  seems  a  ministerial  officer  is  not  liable  ia 
damages,  to  a  party  for  an  omission  arising  from 
neglect  or  want  of  skill,  if  acting  iona  fide.     But  in 
general,  an  action  lies  against  a  ministerial  officer 
.  for  any  neglect  of  duty,  and  a  fortiori  for  fraud,  in 
the  execution  of  his  office.     (Bac.  Abr.  Offices,  (0); 
Jnkins  v.  Waldman,  11  Johns.  (E.  Y.)  114 ;  Yander- 
heyden  v.  Young,  11  Johns.  150.) 
6*.  Dignities. 

Titles  of  honor  were  originally  annexed  to  estates,  and 
accompanied  by  some  official  function.  They  are  deemed 
incompatible  with  republican  institutions,  and  do  not  ex- 
ist in  the  United  States.  (2  Bl.  Com.  37 ;  1  Th.  Co. 
Lit.  110  &  seq ;  U.  S.  Const.  Art.  I,  §  ix,  8 ;  Id.  §  x,  1.) 
V.  Franchises ;  W.  C. 
Is.  Definition  of  a  Franchise. 

A  special  right  or  privilege  conferred  on  individuals, 
by  grant  (actual  or  presumed),  from  the  government, 
and  which  otherwise  they  could  not  exercise.  (2  Washb. 
Eeal.  Prop.  18.) 
2s.  Several  instances  of  Franchises  ;  W.  C. 
I''.  Franchises  conferred  on  Corporations. 

Tlie  privilege  of  being  a  corporation  is  itself  a  fran- 
chise, to  which  may  be  added  the  privilege  of  issuing 
paper-money,  as  a  currency  ;  of  constructing  a  canal, 
a  railroad,  or  a  tui-npike,  taking  tolls,  &c.,  thereon. 
(2  Bl.  Com.  37.) 
2^^.  Francises  conferred  on  Natural  persons. 

To  have  a  mill,  ferry,  toll-bridge,  ordinary,  &e. — 
these  are  all  franchises.  (2  Bl.  Com.  37-'8 ;  3  Kent's 
Com.  458-'9.) 

Let  it  be  observed  that  if  a  franchise  has  no  rela- 
tion to  lands,  or  other  property  real,  it  cannot  be  de- 
nominated a  real  hereditament,  but  is  oxiS.j  personal. 
3s.  Exclusiveness  of  Franchises;  W.  C. 
1''.  Exclusiveness  as  to  the  indentical  franchise. 
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Exclusive  always,  and  necessarily ;  and  as  to  en- 
ci'oacli  upon  it  would  violate  the  contract  implied  in 
the  franchise,  it  is  protected  against  invasion  by  the 
State  government,  by  that  clause  of  the  Federal  Con- 
stitution which  forbids  a  State  to  pass  any  law  impair- 
ing the  obligation  of  contracts.  (U.  S.  Const.  Art.  I, 
§  X,  1 ;  Dartmouth  College  v.  Woodward,  4  Wheat. 
629  ;  Providence  Bk.  v.  Billings,  4  Pet.  514;  Plan- 
ters' Bk.  V.  Sharp,  6  How.  301  ;  Curran  v.  Arkansas, 

15  How.  304;  The  Binghampton  Bridge,  3  Wal.  61; 
Jefferson  Bk.  v.  Kelly,  1  Black.  436;  Wilmington 
E.  K.  V.  Eeid,  13  Wal.  264 ;   Humphrey  v.  Pegues, 

16  Wal.  249  ;  Kobinson  v.  Gardiner,  18  Grat.  509 ; 
Anderson  v.  Commonwealth,  18  Grat.  295 ;  Home- 
stead Cases,  22  Grat.  266  ;  Antoni  v.  Wright,  22 
Grat.  833;  1  Inst.  Com.  &  Stat.  Law,  503,  515; 
Cool.  Const.  Lim.  279.)  This  consequence,  however, 
may  be  disobviated  generally,  by  a  special  or  general 
reservation  in  the  charter  or  grant,  or  by  statute,  of 
the  right  to  modify,  or  do  away  with  the  franchise. 
(Y.  C.  1873,  c.  38,  36,  64 ;  Id.  c.  56,  §  1 ;  Id.  c.  61, 
§  55  to  61 ;  1  Inst.  Com.  &  Stat.  Law,  536.)  And 
in  the  exercise  of  its  right  of  eminent  domain,  the 
State,  independently  of  any  reservation  of  power  to 
do  so,  may  modify  or  abolish  the  franchise  upon  con- 
dition of  making  just  compensation  therefor.  (1  Inst. 
Com.  &  Stat.  Law,  503,  536 ;  Jas.  Riv.  &  Ka.  Co.  v. 
Thompson  &  als,  3  Grat.  270  ) 

2^^.  Exclusiveness  as  to  a  rival  Franchise  ;  W.  C. 

1\  Doctrine  of  the  New  York  Courts. 

The  ]^ew  York  courts  hold  that,  although  the 
franchise  be  not  declared  "to  be  exclusive,  yet  it 
is  necessarily  implied  in  the  grant  that  the  govern- 
ment will  not  directly  or  indirectly  interfere  with 
it,  so  as  to  destroy  or  materially  impair  its  value. 
Every  such  interference,  whether  by  the  creation 
of  a  rival  franchise  or  otherwise,  is  in  violation  or 
in  fraud  of  the  grant.  (3  Kent's  Com.  459  ;  Ogden 
V.  Gibbons,  4  Johns.  Ch.  R.  (N.  Y  )  160 ;  N.  Bingh. 
T.  Pike  Co.  v.  Miller,  5  Johns.  Ch.  R.  111.) 

2'.  Doctrine  in  Virginia. 

The  franchise  is  exclusive  only  when  it  is  declared 
in  the  grant  to  he  so.  Monopolies  are  odious,  and 
are  never  to  be  implied,  being  unfriendly  in  the  main 
to  the  prosperity  and  convenience  of  society.  (Tuck- 
ahoe  Canal  Co.  v.  Tuckahoe  Railroad  Co.  11  Leigh, 
69 ;  Trent,  &c.,  v.  Cartersville  Bridge  Co.  Id.  521 ; 
Somerville  v.  Wimbish,  7  Grat.  231.) 
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This  doctrine  is  sanctioned  also  by  the  Supreme 
Court  of  the  United  States,  as  well  as  by  that  of  Mas- 
sachusetts. (Charles  Riv.  Br.  Co.  v.  Warren  Br.  Co. 
11  Pet.  420 ;  S.  C.  7  -Pick.  344 ;  Eichmond,  &c.  K. 
R.  Co.  V.  Louisa  E.  E.  Co.  13  How.  71.) 
4^.  Eemedy  in  case  of  the  usurpation  of  a  Franchise. 

The  proper  remedy  is  by  a  writ  of  quo  warranto,  call- 
ing upon  the  party  exercising  the  franchise,  to  say  by 
lonat  authority  he  does  it.     (Bac.  Abr.  Inf orm'ns,  (A) ; 
Commonwealth  v.  Birchett,  2  Ya.  Cas.  51;  Com'th  v. 
Jas.  Eiv.  Co.  Id.  190.)  * 
5^.  Mode  of  cancelling  a  Franchise;  W.  C. 
l'^-  Where  the  right  to  cancel  has  been  reserved  in  the 
Grant. 

The  franchise  may  be  determined  according  to  the 
terms  of  the  reservation. 
2'^.  Where  the  right  to  cancel  has  not  been  reserved  in 
the  Grant. 

The  franchise  can  be  cancelled  in  Virginia,  only  by 
the  exercise  of  the  right  of  eminent  domain,  which  is 
inherent  in  every  sovereignty,  enabling  it  to  employ 
any  part  of  the  property  of  the  citizens  of  a  community, 
to  promote  the  well-being  thereof,  and  franchises  as 
well  as  any  other  property.  But  no  undue  proportion 
of  the  loss  must  fall  on  the  owner.  The  State  is  re- 
quired to  provide  for  him  nju^i  compensation.  (U.  S. 
Const.  Art.  I,  §  x,  1;  Id.  Amdts.  V;  Va.  Const.  1869, 
Art.  y,  §  14 ;  Jas.  Eiv.  &  Ka.  Co.  v.  Thompson  &  al, 
3  Grat.  270;  W.  Eiv  Br.  Co.  v.  Dix,  6  How.  507; 
Eichm.  P.  &  F.  E.  E.  Co.  v.  Louisa  E.  E.  Co.,  13 
How.  83.) 
8*.  Corodies;  W.' C. 
Is.  Definition  of  a  Corody. 

A  corody  is  a  right  to  receive  a  certain  periodical 
allotment  of  victual  and  provision  for  one's  mainten- 
ance, charge^ible  on  the  person  only  of  the  grantor.  (2 
Bl.  Com.  40;  Jac.  Law.  Diet.  Corody.) 

A  corody  may  be  granted  in  fee-simple,  for  life,  or  ■ 
for  years ;  and  if  granted  in  fee-simple  to  one  and  his 
heirs,  it  will  at  the  grantee's   death,  although  only  a 
personal  thing,  pass  to  his  heirs,  according  to  the  limita- 
tion, thus  constituting  the  corody  a  hereditament. 

So  also  it  may  be  with  annuities.     If  limited  to  the 
grantor  and  his  heirs,  they  too,  at  the  grantee's  death, 
will  pass  to  the  heirs. 
2s.  Eemedy  to  recover  arrears  of  a  Corody ;   W.  C. 
^ii   Writ  of  Assize. 

A  writ  of  assize  lies  for  the  arrears  of  a  corpdy,  by 


CHAP.  III.]         INOOEPOEEAL  HEEEDITAMENTS OOEODIES.  31 

virtue  of  the  Stat.  Westm.  II,  13  Edw.  I,  c.  26,  and 
as  all  remedial  and  judicial  writs,  granted  by  any- 
general  act  of  parliament  prior  to  4  Jac.  I,  are  re- 
served in  Virginia,  unless  repealed,  the  same  writ  is 
admissible  with  us.  (Jac.  Law  Diet.  Oorody ;  V.  0. 
1873,  c.  15,  §  2.)  I 

2^.  Action  of  Covenant,  or  of  Trespass  on  the  Case  in 
Assumpsit. 

These  actions  recover  in  damages,  the  amount  in 
arrears,  as  for  a  breach  of  the  agreement  of  the  gran- 
tor. Covenant  is  proper  if  the  grant  were  under  seal, 
as  properly  it  should  be,  and  assumpsit,  if  not  under 
seal.  (1  Chit.  PL  131,  113.) 
9f.  Annuities;  W.  C. 
Is.  Definition  of  an  Annuity. 

An  annuity  is  a  right  to  receive  a  yearly  (oi;  peri- 
odical) sum,  in  fee-simple,  for  life,  or  for  years,  and 
chargeable  only  on  the  person  of  grantor.     (1  Th.  Co. 
Lit.  449.) 
2s.  Several  kinds  of  Annuity;  W.  C. 
1^.  Annuities  originally  charged  only  on  the  person  of 
the  grantor. 

An  annuity  granted  to  one  and  Ms  heirs,  when  not 
charged  on  lands,  is  a  fee-simple  personal,  forfeitable 
at  common  law  for  treason  (Nevil's  case,  7  Co.  34  b), 
but  as  being  only  personal,  it  is  not  a  hereditament 
within  the  statute  of  mortmain  (7  Ed.  I,  St.  2),  nor  is 
it  entailable  (not  being  a  tenement),  within  the  statute 
de  donis,  13  Ed.  I,  c.  1;  (2  Bl.  Com.  40  &  n  (34);  1 
Th.  Co.  Lit.  492.) 
2''.  Annuities  by  election,  when  granted  issuing  out  of  lands. 
When  periodical  payments  are  granted,  issuing  out 
of  lands,  it  is  in  the  election  of  the  grantee  to  treat 
them  as  charged  on  the  lands;  and  they  are  then 
called  rents  (very  improperly),  and  are  real  estate ;  but 
hy  election  of  the  grantee,  the  charge  on  the  land  may 
be  waived,  and  then  they  become  simply  annuities,  and 
are  only  personalty.     (1  Th.  Co.  Lit.  4'49-'60.) 
3«.  Remedies  to  recover  arrears  of  Annuities ;  "W.  C. 
11^.  Writ  of  Annuity. 

See  1  Th.  Co.  Lit.  450. 
2^^.  Action  of  Covenant,  of  Trespass  on  the  Case  in  As- 
sumpsit, or  of  Debt. 

See  1  Chit.  PI.  132,  118,  125. 
10'.  Rents. 

The  subject  of  rents  which  in  itself  is  simple  and 
easily  understood,  has  been  complicated  by  treating 
under  the  same  name,  (of  rents),  things  essentially  dif- 
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ferent  in  nature.  This  source  of  obscurity  will  be  more 
apparent  as  we  proceed.  Let  us  meanwhile  advert  to  (1), 
The  definition  of  a  rent;  (2),  The  qualities  of  one;  (3), 
The  several  sorts  of  rent;  (4),  Out  of  what  things  rent 
may  issue;  and  on  what  conveyances  it  may  be  reserved; 
(5),  The  terms  in  which  rent  should  be  reserved;  (6), 
The  time  for  the  payment  of  rent;  (7),  The  person  to 
whom  rent  should  be  reserved  payable;  (8),  To  whom 
rent  is  payable ;  (9),  The  estate  which  may  be  had  in  a 
rent,  and  the  incidents  thereof;  (10),  The  apportionment 
of  rents;  (11),. The  assignment  of  rents;  (12),  At  what 
place  rents  are  demandable  and  payable;  and,  (13), 
Remedies  for  rent. 
W.  G. 
is.  The  Definition  of  a  Rent. 

A  Right  to  a  certain  profit  issuing  annually,  (or  rather 
•periodically),  out  of  lands  and  tenements  corporeal,  in  re- 
tribution, (reditus),  for  the  land  that  passes.  (Gilb. 
Rents',  9;  1  Th.  Co.  Lit.  442.) 

If  a  contract  is  not  conformable  to  this  definition,  it 
is  not  a  rent  proper,  and  ought  not  to  be  so  described; 
but  it  may  be  very  good  as  a  contract,  and  may  be  en- 
forced as  such.     (1  Th.  Co.  Lit.  441,  n  (B); v. 

Cooper,  3  "Wils.  375;  Dean  of  Windsor   v.  Glover,  2 
Wms.  Saund.  302.) 
2s.  Qualities  of  a  Rent. 

The  qualities  of  a  rent  arise  out  of  the  definition. 
Thus  we  find  that  they  comprehend,  (1),  A  right  to  a 
certain  profit;  (2),  Issuing  periodically ;  (3),  Out  of 
lands  and  tenements  corporeal;  (4),  In  retribution  or 
return;  (5),  For  the  land  th&t  passes; 
W.  C. 
1^.  A  Jiight  to  a  certain  Profit. 

Let  it  be  observed  that  a  rent  is  a  right,  of  which 
the  arrears,  periodically  accruing,  are  merely  the 
fruits.  In  consequence  of  omitting  to  note  this  ob- 
vious distinction  between  the  incorporeal  right  and 
the  fruits  or  profits  which  periodically  arise  from  it, 
we  have  it  laid  down  that  for  a  freehold  rent  reserved 
on  a  lease  for  life,  no  action  of  debt  lay  by  the  com- 
mon law  during  the  continuance  of  the  freehold  out 
of  which  it  issued,  for  that  the  law  would  not  suffer 
a  real  injury  to  be  remedied  by  an  action  merely  per- 
sonal. (1  Rol.  Abr.  595 ;  3  Th.  Co.  Lit.  270,  n  (U).) 
And  provision  had  to  be  made  for  the  case  by  Stat.  8 
Anne,  c.  14,  which  has  been,  in  substance,  enacted 
with  us.  (Y.  C.  1873,  c.  134_,  §  7.)  And  under  the 
influence  of  the  same  confusion  of  thought,  not  dis- 
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criminating  between  rent  and  the  arrears  of  rent,  a 
prohibition  was  awarded  in  Miller  v.  Marshall,  1  Va. 
Cas.  158,  to  prevent  a  justice  of  the  peace  from  taking 
cognizance  of  a  claim  for  arrears  of  a  freehold  rent, 
because  it  was  a  freehold  estate. 

The  rent  or  right  itself,  where  the  estate,  or  inter- 
est therein,  is  an  estate  of  freehold^  cannot  be  recov- 
ered in  a  personal  action ;  but  the  arrears,  like  the 
severed  fruits  of  the  soil,  are  not  real  property,  but 
personalty;  and  the  injury  of  withholding  them  is  a 
personal  injury,  which  a  personal  action  is  well  fitted 
to  redress. 

The  reservation,  in  order  to  come  within  the  defi- 
nition of  rent,  must  be  of  a  profit  (something  not  in 
the  grantor  before),  whether  in  labor,  provisions,  part 
of  the  annual  product,  money,  or  other  thing;  and  it 
must  be  certain,  or  ascertained  in  amount,  or  at  least 
capable  of  being  made  certain.  Hence,  a  reservation 
of  the  trees  or  of  the  vesture  or  herbage  growing  on 
the  land  at  the  time,  would  not  be  a  rent,  because  not 
a  profit;  and  still  less  would  a  reservation  of  part  of 
the  land  itself,  which,  moreover,  would  be  repugn/xnt 
to  the  grant.  Hence,  also,  a  reservation  of  labor  or 
of  money,  without  affording  any  means  of  determining 
how  much,  is,  not  a  rent,  because  not  certain;  but  if  it 
were  of  so  much  money  as  W  shall  name,  or  of  the 
shearing  of  all  the  sheep  on  the  grantot's'  estate,  that 
would  be  certain  enough,  upon  the  maxim  id  certum 
est  quod  certum  reddi potest.  (Gilb.  Rents,  10;  1  Th. 
Co.  Lit.  4:40-'41.) 
2^^.  Issuing  periodically. 

It  need  not  be  from  year  to  year,  but  may  be  from 
period  to  period,  whether  the  period  be  less  or  more 
than  a  year;  e.g.,  from  month  to  month,  from  half 
year  to  half  year,  every  two  years,  &c.  (2  Th.  Co. 
Lit.  414.)  But  it  must  be  reserved  from  period  to 
period  during  the  whole  continuance  of  the  grantee's 
estate.  Hence,  if  the  purchase-money  of  land  is  pay- 
able in  instalments,  but  not  at  intervals  continuing 
throughout  the  duration  of  the  estate,  it  is  not  a  rent. 
3'^-  Out  of  Lands,  and  Tenements  Corporeal. 

Hence,  if  one  seized  in  fee-simple,  of  a  way,  or 
common,  should  lease  it  for  years,  reserving  a  peri- 
odical compensation  therefor,  it  is  not  a  rent,  because 
it  issues  out  of  an  incorporeal,  and  not  a  corporeal  tene- 
ment.   (Gilb.  Rents,  20,  &c.;  1  Th.  Co.  Lit.  441-'2.) 

The  reasons  assigned  for  this  doctrine  are  that  the 
person  entitled  cannot  distrein  for  the  amount  in  ar- 
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rear  where  the  tenement  is  incorporeal;  nor  can  he 
have  a  writ  of  assize,  inasmuch  as  the  recognitors 
of  assise  cannot  have  a  view  of  the  subject;  and  that 
incorporeal  hereditaments  were  originally  created  and 
allowed  for  the  public  good,  and  therefore  were  not 
AeemeA^tsabi&at&oi  private  profit.  Hence,  although 
a  reversion  and  remainder  are  incorporeal,  yet  upon 
a  grant  of  either,  reserving  a  return  or  compensation, 
such  compensation  is  a,  proper  rent,  because  the  estate 
was  created  to  make  profit  of;  and  although  there 
can  be  no  distress  until  oy  the  determination  of  the 
particular  estate,  the  interest  in  reversion  or  remain- 
der comes  into  possession,  yet  then  the  grantor  of  the 
land  may  distrein  for  all  arrears.  (Grilb.  Rents,  21 
to  23 ;  1  Th.  Lit.  442.) 
4^-  In  Retribution  or  Return  {reditus). 

Hence  it  must  be  reserved  to  the  grantor  of  the 
land,  or  his  heirs,  and  not  to  a  stranger,  for  else  it 
would  not  he  a  return.  And  not  only  is  not  a  reser- 
vation to  a  stranger  good  at  common  law,  as  a  rent, 
but  it  is  altogether  void,  as  inimical  to  public  policy; 
since,  if  permitted,  the  reservation  might  be  made  to 
men  of  power  and  influence,  who  might  extort  from 
the  tenant  more  than  was  contracted  for,  thus  tending 
to  maintenance,  and  also  coming  within  the  purview 
of  the  favorite  maxim  that  choses  in  action  shall  not 
ie  assigned.  (Grilb.  Rents,  54,  &  seq. ;  1  Th.  Co.  Lit. 
442,  &  n  (C);  Bac.  Abr.  Rents  (G).) 
5"^.  For  the  Land  that  passes. 

Hence,  it  is  not  a  rent,  if  it  be  a  compensation  not 
for  land,  but  for  a  right  which  passes;  e.g.,  where 
disseisee  releases  his  right  to  disseisor,  reserving  a 
periodical  return.  So,  if  the  owner  of  lands  grant  a 
periodical  payment  issuing  out  of  his  lands  that  is  not 
properly  a  rent  (although,  unhappily,  it  has  been  so 
designated),  because  it  is  not  a  retribution  for  land. 
This,  indeed,  is  the  crowning  characteristic  of  a  pro- 
per rent,  and  it  is  to  be  regretted  that  it  was  ever  lost 
sight  of  in  the  nomenclature  connected  with  this  sub- 
ject. (Gilb.  Rents,  26-'7;  1  Th.  Co.  Lit.  442.) 
3e.  The  several  sorts  of  Rent. 

The  several  sorts  of  rent  are  to  be  presented,  (1), 
According  to  their  original  nature;  and  (2),  Accord- 
ing to  their  existing  character ; 
W.  C. 
I''.  The  several  sorts  of  Rents,  according  to  their  origi- 
nal nature. 

The  important  discrimination  to  be  here  made  is 
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between  rents  proper — that  is,  rents  reserved^  on  the 
one  side,  and  rents  improper — that  is,  rents  granted — 
on  the  other; 
W.  C. 
1\  Rents  Proper,  or  Rents  Reserved. 

That  is  rents  reserved,  upon  a  grant  of  lands,  and 
corresponding  to  the  definition,  supra,  p.  32,  Is. 
Had  the  designation  rent  never  been  otherwise  ap- 
plied, it  would  have  saved  much  confusion  of  thought, 
which  must  of  course  result  from  the  use  of  the  same 
word  to  signify  very  difi'erent  things. 
2\  Rents  Improfer,  or  Rents  Granted. 

A  rent  improper,  or  rent  granted,  is  where  a  cer- 
tain sum,  paj'able  periodically,  is  granted,  issuing 
out  of  the  grantor's  lands.  Such  grants  were  found 
very  convenient,  as  a  security  for  debts,  as  marriage 
portions,  and  for  other  domestic  occasions,  especially 
if,  as  generally  happened,  the  grantor  charged  the 
lands  with  a  distress,  to  enforce  the  payment  of 
arrears.  Because  this  transaction  resembled  a  rent 
in  several  particulars  {e.  g.,  in  stipulating  for  the 
payment  of  a  sum  certain,  payable  periodically,  and 
issuing  out  of  lands  and  tenements),  it  was  very  infe- 
licitously  so  named,  although  it  wanted  the  most 
characteristic  attribute  of  a  rent,  and  that  whence  it 
derives  its  name,  viz.,  the  being  a  retribution  or  re- 
turn for  land  thni  passes. 

This  discrimination  between  rents  reserved  and 
rents  granted,  is  incomparablj'  the  most  important 
connected  -wdth  the  subject,  and  affords  a  clue  which 
in  general  suffices  to  guide  the  student  through  what- 
ever intricacies  belong  to  it. 
2''.  The  several  Sorts  of  Rent,  according  to  their  exist- 
ing character. 

"Three  manner  of  rents  there  be,"  says  Littleton, 
"that  is  to  say,  rent-service,  rent-charge,  and  rent- 
seek";  and  although  this  distinction  is  not  nearly  as 
important  as  that  between  rent-reserved  and  rent- 
granted,  yet  it  is  well  worthy  of  being  followed  out. 
(ITh.  Co.  Lit.  442); 
W.  C. 
1'.  Rent-Service. 

The  exposition  of  the  doctrines  applicable  to  a 
rent-service  may  be  arranged  under  the  heads  follow- 
ing: (1),  The  definition  of  a  rent-service;  (2),  The 
circumstances  which  must  concur  therefor;  (3),  The 
origin  of  the  term  rent-service;  and  (4),  The  charac- 
teristics of  rent-service ; 
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w.  c. 

1*^.  The  definition  of  Rent-service. 

A  rent  reserved  upon  a  <jfrant  of  lands,  when  a  re- 
version exists  in  the  grantor.    (1  Th.  Co.  Lit.  4:4:3-4: ; 
Gilh.  Rents,  9,  16 ;  Bac.  Abr.  Rents,  (A).) 
2'^.  The   Circumstances  necessary  to  a  Rent-service; 
W.  C. 
1'.  The  rent  must  be  reserved  upon  a  grant  of  lands. 

(Gilb.  Rents,  26.) 
2\  A  reversion  must  exi^t  in  the  grantor  of  the  land ; 
that  is,  tlie  estate  of  the  grantee  must  be  such  that, 
at  its  termination,  the  land  will  revert  or  return  to 
the  grantor.     (1  Th.  Co.  Lit.  444.) 
S^.  The  origin  of  the  term  Rent-service. 

It  is  called  a  rent-service  because  it  hath  some 
corporal  service  incident  unto  it,  which  at  least  is 
fealty,  and  for  the  most  part  consisted  originally  of 
military  services.     (1  Th.  Co.  Lit.  442;  Bac.  Abr. 
Rent,  (A),  1.) 
4*.  The  Characteristics  of  Rent-service;  W.  C. 
1^.  It  arises  by  Reservation,  and  is  always  in  Retribu- 
tion for  the  land  out  of  which  it  issues. 
1  Th.  Co.  Lit.  442. 
2^  It  supposes  a  tenure  of  the  grantor,  and  a  rever- 
sion in  him. 

1  Th.  Co.  Lit.  444;  2  Bl.  Com.  42. 
3K  The  arrears  are  recoverable  by  Distress,  as  of 
Common  Right;  W.  C. 
1™.  Reasons  originally   for   allowing  Distress  for 
Rent-service;  W.  C. 
1°.  Rent-service  implies  a  tenure  (of  which  the  sign 
is  the  service  of  fealty),  and  tenure  was  the  basis 
of  the  political  system  of  feuds,  so  that  it  was 
highly  necessary  to  enforce  its  prompt  recogni- 
tion, by  compelling,  by  means  of  distress,  the 
rendition  of  the  services  which  were  its  symbol. 
2".  Rent-service  involved,  for  the  most  part,  ori- 
ginally, military  services,  which  the  safety  of  the 
realm  required  should  be  promptly  rendered. 

Taxes    are    recoverable  by  distress,   for   the 
same  reason,  namely,  because  the  public  neces- 
sities  require    to   be   punctually  provided  for. 
(V.  C.  1873,  c.  37,  §  2  to  6.) 
2™.  Modern  reason  for  allowing  arrears  of  Rent- 
service  to  be  recovered  by  Distress. 

The  modern  reason  for  allowing  the  arrears  of 
rent-service  to  be  recovered  by  distress,  is  for 
the  benefit  of  the  poorer  class  of  tenants.     By  mak- 
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ing  the  recovery  of  rent  easy  and  prompt,  land- 
lords are  induced  to  admit  the  poorest  class  of 
tenants  more  readily,  and  with  less  demand  for 
collateral  security,  the  tenant's  household  goods 
being  generally  security  enough,  at  least  for  a 
quarter  or  half-year's  rent,  if  they  can  be  seized 
summarily,  as  soon  as  default  of  payment  occurs. 
Thus  the  right  of  distress,  which  was  iirst  intro- 
duced for  the  sake  of  the  public  safety,  is  con- 
tinued for  the  benefit  of  poor  tenants,  the  land- 
lord's interest  not  being  the  inducing  motive  at 
either  period.  Nor  is  there  much  risk  of  any 
considerable  abuse  of  the  power,  the  fact  of  the 
land-holding  being  generally  too  notorious  to  be 
safely  sworn  to,  if  not  true. 

In  Virginia,  the  legislature,  losing  sight,  it  would 
seem,  of  the  reason  for  allowing  the  power  of  dis- 
tress in  case  of  rent-service,  and  of  the  great  differ- 
ence in  nature  between  the  several  kinds  of  rent, 
upon  a  mistaken  idea  of  introducing  uniformity  of 
procedure,  has  enacted,  in  imitation  of  the  English 
Stat.  4  Geo.  II,  c.  28,  that  "Rent  of  every  kind 
may  be  recovered  by  distress,"  whether  he  to 
whom  it  is  due  have  the  reversion  or  not.  (V.  C. 
1873,  c.  134,  §  7,  8.)  Thus,  rent  granted  may  be 
distrained  for,  as  well  as  rent  reserved,  notwith- 
standing there  be  no  agreement  to  that  effect 
between  the  parties,  and  although  not  only  no 
reason  of  policy  seems  to  demand  it,  but  on 
the  contrary,  the  danger  of  the  fraudulent  ahxise 
of  the  process  in  such  cases  is  imminent  and 
obvious. 

A  further  incongruity  presents  itself  in  our 
statutes.  The  power  of  distress,  summary  as  it 
is,  is  justified  as  between  landlord  and  tenant,  by 
the  interests  of  the  tenant-class,  and  especially 
the  ponrer  class.  Yet  very  inconsistently,  the 
statutes,  under  the  gtiise  of  relieving  the  poor, 
exempt  from  distress,  in  case  of  a  husband  or 
parent,  who  is  a  housekeeper  and  head  of  a  family, 
much  more  household  property  than  most  poor 
tenants  possess,  thus  obliging  them  either  to  pay 
the  rent  in  advance,  to  pay  a  higher  rent,  or  to 
provide  collateral  security  for  the  payment,  and 
thereby  exposing  them  to  the  necessity  of  occu- 
pying worse  tenements  than  otherwise  might  be 
accessible  to  them.  (V.  C.  1873,  c.  49,  §  33,  34.) 
E"or  ought  the  moral  effect  to  be  forgotten  of 
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allowing  one  to  enjoy  property  which  is  not  liable 
for  his  debts,  such  a  policy  generally  being  to  en- 
courage unthrift,  reckless  expenditure,  and  fraud. 
2*.   Rent-charge. 

Let  us  note  (1),  The  definition  of  a  rent-charge; 
and  (2),  The  modes  of  creating  one ; 
W.  C. 
l""-  The  definition  of  a  Rent-charge. 

A  right  to  a  certain  profit  issuing  ■periodically  out 
of  lands  and  tenements  corporeal,  to  secure  which 
the  land  is  specially  charged  with  a  distress,  usually 
by  the  terms  of  the  grant,  and  not,  as  in  case  of  rent- 
service,  of  common  right.  (2  Bl.  Com.  42 ;  1  Th.  Co. 
Lit.  i45-'6.) 
2''-  Modes  of  creating  a  E.ent-charge; 

We  have  seen  that  rent-service  is  always  rent  re- 
served.   But  rent-charge  may  be  either  rent  reserved, 
or  rent  granted; 
W.  C. 
1^.  Rent  Reserved. 

Upon  grant  of  one's  whole  estate  in  the  land, 
i-eserving  a  rent,  with  a  clause  of  distress  (e.  g.,  a 
conveyance  in  fee-simple,  reserving  rent,  subse- 
quent to  the  statute  of  quia  emptores  terrarum, 
18  Edw.  I,  c.  1),  such  rent  is  a  rent-charge.  Prior 
to  that  statute,  the  grantee  would  have  held  of  the 
grantor  as  his  under-tenant,  by  sab-infeudation, 
alienation  not  being  permitted ;  and  thus  there  being 
a  tenure  of,  and  consequently  a  quasi  reversion  in 
him,  the  rent  would  have  been  a  rent-service;  but 
the  statute  of  quia  emptores  having  directed  that 
in  such  cases  the  grantee  should  hold,  not  of  the 
grantor,  but  of  the  chief  lord  of  the  fee,  there  was  no 
longer  any  tenure  of  the  grantor,  upon  a  convey- 
ance in  fee-simple,  and  so  the  rent  ceased  to  be  rent- 
service,  and  became  rent-charge,  if  the  lands  were 
expressly  charged  with  distress  for  arrears,  or  if  not 
so  charged,  rent-seek;  for  where  there  is  no  tenure  of 
the  grantor,  even  rent  reserved  is  not  distreinable 
for  of  common  right,  but  only  by  express  stipulation. 
(Gilb.  Rents,  li  to  16;  1  Th.  Co.  Lit.  4-i4toM8.) 
In  Yirginia,  the  same  result  follows  from  the 
abolition  of  all  tenures,  in  case  of  fee-simple  pro- 
prietors, (10  Hen.  Stats.  64.)  The  land  upon  a 
grant  in  fee  not  being  helA  of  the  grantor,  nor  of  any 
one  else,  it  follows  that  am-  rent  reserved  upon  such 
a  grant  cannot  be  a  rent-service,  but  is  either  a  rent- 
charge,  or  a  rent-seek. 
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2\  Rent  Chanted. 

Kent  granted,  as  already  explained,  is  an  im- 
proper  rent,  and  must  be  either  a  rent-charge  (if  tlie 
land  be  specially  charged,  by  the  terms  of  the  grant, 
&c.,  with  distress),  or  a  rent-Si  ck,  (if  not  so  charged), 
but  can  in  no  case  be  a  rent-service.  (1  Th.  Co. 
Lit.  MS.) 

The  words  are  not  necessarily  words  of  express 
grant.  It  will  sutEce,  if  it  appears  to  be  the  intent 
to  charge  the  lands  with  distress  for  a  sum  certain. 
The  words  may  be  words  of  covenant,  &c. ;  as  that 
the  grantee  may  distrein  in  the  land  for  a  certain 
sum  annually.  (Gilb.  Rents,  39  &  seq.;  1  Th. 
Co.  Lit.  459'.) 
W.  C. 
1™.  Rent  Granted,  with  clause  of  Distress. 

Here  the  grantee  of  the  rent  may  distrein,  by 
the  terms  of  the  grant,  although  he  could  not  do 
so  at  common  law,  of  common  right.     (1  Th.  Co. 
Lit.  448 ;  Gilb.  Rents,  17.) 
2™-  Rent  Granted,  without  clause  of  Distress. 

In  general,  such  rent  is  rent-seek,  as  has  been 
said,  but  there  are  a  few  special  cases,  where  a 
power  of  distress  is  allowed  by  law,  without  ex- 
press words,  apparently  because  a  valuable  re- 
compense in  lands  has  been  afforded  for  the 
grant  of  the  rent. 
W.  C. 
1°.  Rent  Granted  for  Owelty,  (Fr.  egalite,  equality), 
of  Partition. 

Where,  in  dividing  land  between  two  co-heirs, 
or  joint-tenants,  &c.,  it  becomes  necessary  to 
equalize  the  partition,  by  a  rent  granted  by  him 
who  receives  more  of  the  land,  and  issuing  out 
of  his  share,  to  him  who  has  less,  such  rent  is 
distreinable  for,  by  construction  of  law,  without 
anil  stipulation  to  that  effect,  and  so  is  rent-charge. 
(Gilb.  Rents,  19;  1  Th.  Co.  Lit.  705-'6.) 
2"^.  Rent  Granted  in  lieu  of  Dower. 

Where  a  precise  allotment  of  dower  in  the 
lands  themselves  is  not  practicable,  or  not  con- 
venient, and  there  is  assigned  to  the  widow  a 
rent  in  lieu  of  her  dower,  or  of  part  of  it,  issuing 
out  of  the  lands  whereof  she  is  dowable,  she 
takes  this  as  a  rent-charge,  by  implication  of  law, 
and  may  distrein  for  arrears,  without  any  stipu- 
lation to  that  effect.  (Gilb.  Rents,  20;  1  Th. 
Co.  Lit.  705-'6,-'7;  Bac.  Abr.  Rents,  (A),  2.) 
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3"  Kent  granted  in  lieu  of  land,  upon  an  exchange. 
Gilb.  Eents,  20. 
3\  Kent-Seek. 

We  will  observe  (1),  The  definition  of  a  rent-seek; 
and,  (2),  The  modes  of  creating  it. 
W.  C. 
11^-  The  Definition  of  Rent- Seek. 

A  right  to  a  certain  profit,  issuing  •periodically,  out 
of  lands  and  tenements  corporeal,  for  which  the 
land  is  not  charged  with  a  distress,  either  of  common 
right,  or  by  express  stipulation.  (2  Bl.  Com.  42;  1 
Th.  Co.  Lit.  448;  Id.  442,  n  (D);  Gilb.  Kents,  15, 
38 ;  Bac.  Abr.  Rents,  (A),  3.) 

It  is  so  called  (reditus  siccus),  because  it  is  not 
distreinable  for,  and  if  in  arrear,  can  be  charged  on 
the  lands  only  by  a  writ  of  assize,  and  hence  is 
styled  a  dry  or  barren  rent.  (Gilb.  Kents,  15, 100, 
106.) 

In  Virginia,  as  has  been  seen,  every  kind  of  rent 
may  be  recovered  by  distress.    (V.  C.  1873,  c.  134, 

%i) 

2^.  The  Modes  of  creating  a  Hent-Seck. 

Kent-seek,  like  rent  charge,  may  consist  of  either 
rent  reserved,  or  rent  granted ; 
W.  C. 
1^.  Kent  Reserved;  W.  C. 
1™.  Kent  Keserved  upon  a  grant  of  one's  whole  es- 
tate without  clause  of  Distress,  e.  g..  Conveyance 
in  fee-simple,  subsequent  to  the  statute  of  quia 
emptores,  reserving  a  rent  without  a  clause  of  dis- 
tress.    {Ante  p.  88,  1^;  Gilb.  Rents,  14  to  16;  1 
Th.  Co.  Lit.  477  ;  Id.  n  (Q.  I.) ;  Bac.  Abr.  Kents, 
(A.)  3.) 
2™.  Kent  reserved,  and  afterwards  separated  from 
the  Reversion. 

It  matters  not  how  the  separation  takes  place, 
if  the  rent  and  the  reversion  are  in  diiferent  hands, 
at  common  law,  the  rent  is  seek.  It  may  be  by 
assigning  the  rent,  reserving  the  reversion,  or 
vice  versa,  by  assigning  the  reversion,  reserving 
the  rent ;  but  at  common  law,  the  result  is  the 
same:  the  rent  becomes  seek.  (1  Th.  Co.  Lit. 
477,  &c.;  Id.  n  (Q.I).) 
2\  Kent  Granted  without  a  Clause  of  Distress. 

Rent  granted  without  a  clause  of  distress,  is  an 
improper  rent,  and  at  common  law  cannot  be  dis- 
treined  for,  there  being  no  clause  of  distress,  and 


CHAP.  III. J  INCOEPOBEAL  HEKEDITAMENTS BENTS.  41 

SO  it  is  rent-seek.      (1  Th.   Co.  Lit    448;    Gilb. 
Kents,  38.) 
4s.  Out  of  what  things  Rent  may  issue  ;  and  on  what 
Conveyances  it  may  be  Reserved  ;  W.  C. 
l'^.  Out  of  what  things  Rent  may  issue ;  W.  C. 
1*.  The  General  Doctrine. 

Rent  must  issue  out  of  things  cprporeal,  to  which 
recourse  may  be  had  to  distrein,  and  which  may  be 
put  in  view,  to  the  recognitors  of  assize.   (2  Bl.  Com. 
41 ;  Gilb.  Rents,  21.) 
2^  Sundry  Instances  of  reservation  of  Rent;  W.  C. 
1^.  Reservation  of  Rent  issuing  out  of  an  Incorporeal 
Hereditament;  W.  C. 
1^.  The  Reasons  ^vhith.  forhid  such  Reservation. 

Gilb.  Rents,  21  to  23 ;  1  Th.  Co.  Lit.  442 ;  Id. 
441,  &  n  (B) ;     Ante  p.  33-'4. 
21  Effect  of  Reservation  of  Rent  out  of  an  Incorpo- 
real Thing. 

Although  not  good  as  a  rent,  it  may  be  enforced 

as  a  contract.     (1  Th.  Co.  Lit.  441,  n  (B) ;  Gilb. 

Rents,  24.) 

2^^.  Reservation  of  Rent  in  retribution  for  lands,  and 

also  for  some  other  subject  at  the  same  time,  e.  g., 

chattels  or  Incorporeal  Property. 

The  rent  is  said  to  issue  out  of  hoth  subjects  in 
point  of  render,  bnt  out  of  the  lands  only  in  point 
of  remedy,  the  recourse  being  to  them  alone  to  dis- 
trein.  Hence  if  the  chattel,  &c.,  be  lost  or  destroyed 
during  the  term,  the  rent  is  abated  accordingly. 
(Dean,  &c.,  of  Windsor  v.  Gover,  2  Saund.  303-'4  ; 
Newton  v.  Wilson,  3  H.  &  Munf.  470;  1  Tuck. 
Com.  20,  21,  B.  II.) 
3^*^-  Reservation  of  Rent,  in  retribution  for  a  Remainder 
or  Reversion  granted. 

It  is  good  as  a  rent,  because  when  the  remainder 
or  reversion  takes  effect  in  possession,  the  arrears 
of  rent  may  be  distreined  for,  and  so  there  is  a  re- 
medy for  the  same  ;  and  the  remainder  and  rever- 
sion, unlike  incorporeal  hereditaments  proper,  were 
originallj'  intended  as  subjects  of  property,  and  of 
traffic.  (Bac.  Abr.  Rent,  (B) ;  Gilb.  Rents,  23.) 
2''-  On  what  Conveyances  Rent  may  be  Reserved 

On  any  conveyance  that  passes  or  enlarges  an  estate 
in  land  to  the  tenant ;  for  if  no  land  passes,  there 
ought  to  be  no  retribution  or  return,  and  conversely, 
if  the  transaction  is  sufficient  to  convey  the  land,  it 
ought  to  be  sufficient  to  vest  the  retribution.  (Gilb. 
Rents,  26-'7.) 
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5^.  The  Terms  in  which  Kent  should  be  Reserved;  W.  C. 

1'^.  The  proper  technical  Terms. 

Seservando,  Reddendo,  Solvendo,  &c.,  implying  a 
return  of  something  which  was  not  in  the  grantor  he- 
fore,  in  lieu  of  the  land  which  passes.  ^Bae.  Abr. 
Eent  (D);  GUb.  Eents,  30;  1  Tuck.  Com.  21,  B.  II.) 

2^".  Effect  of  a  departure  from  the  proper  Terms. 

Not  material,  if  the  terms  used  fairly  import  a  re- 
trihution  for  the  land  that  passes.  (1  Tuck.  Com.  2, 
B.  II;  Gilb.  Eents,  32,  &  seq.) 

2,"^.  Effect  of  entire  Eeserviftion  upon  a  grant  of  several 
distinct  Premises. 

The  landlord  may  distrein  on  either  for  the  rent  of 
hath,  or  in  a  proper  case,  may  re-enter  upon  either.  But 
if  the  reservation  were  in  the  first  instance  several,  and 
not  entire,  it  would  be  otherwise.  Thus,  a  grant  of 
three  houses,  reserving  §500  rent — viz.,  for  one  house 
$300,  for  another  $150,  and  for  another  §50, — is  an 
instance  of  an  entire  reservation,  enabling  the  grantor 
to  distrein,  &c.,  in  any  one  for  the  whole  rent;  but  a 
grant  of  three  houses,  reserving  §300  for  one,  §150 
for  another,  and  $50  for  the  third,  is  a  case  of  several 
reservation,  wherein  the  grantor  can  distrein  or  re- 
enter, for  the  respective  rents,  upon  the  premises 
severally,  and  not  upon  either  of  the  premises  for  all. 
(Gilb.  Eents,  34,  &  seq.) 

4^.  Effect  of  Eeservation  of  Eent  upon  a  grant  by  per- 
sons having  several  Titles. 

Although  the  reservation  is  by  joint  words,  yet 
from  the  nature  of  the  titles  of  the  grantors,  it  is  to 
be  understood  as  a  several  reservation  upon  which 
they  must  distrein  severally.  Thus,  if  two  tenants  in 
common  make  a  lease  for  life,  reserving  rent,  the  re- 
servation, though  made  by  joint  words,  shall  follow 
the  nature  of  the  reversion  in  the  lessors,  which  is 
several.  In  the  case  of  joint  tenants  it  would  be 
otherwise.  (Gilb.  Eents,  37:  Bae.  Abr.  Eents  (E); 
'  1  Tuck.  Com.  22,  B.  II.) 
6s.  The  time  for  the  payment  of  Eent;  W.  C. 

l'^.  The  time  of  payment  in  the  absence  of  Contract. 

Eent  being  a  retribution  for  the  land,  is  payable, 
in  the  absence  of  contract,  at  the  end  of  the  year,  or 
month,  or  other  period  assigned.  (Bac.  Abr.  Eent  (F) ; 
1  Tuck.  Com.  22,  B.  II.) 

2'\  The  time  of  payment,  when  there  is  a  Contract. 

The  rent  is  payable  according  to  the  stipulations  of 
the  contract,  which,  when  the  language  is  ambiguous, 
will  always  be  interpreted  by  reference  to  the  leading 
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fact  that  the  rent  is  a  retribution  for  the  land.  Hence, 
in  a  lease  for  years,  a  reservation  of  rent  payable  at 
Michaelmas  and  Lady-day,  in  even  portions,  is  con- 
strued to  mean  annually.  So,  also,  if  it  be  payable 
at  fom'  feasts,  without  saj'ing  annually,  yet  it  is  con- 
strued to  be  year'ly  during  the  term.  And  if  it  be 
payable  annually,  without  saying  _  during  the  term, 
yet  it  is  to  be  so  construed.  However,  the  law  will 
not  control  by  its  gerteral  intendments  the  express 
and  clear  appointments  of  the  parties.  If  their  mean- 
ing and  intention  can  be  ascertained,  full  effect  will 
be  given  to  it.  (Bac.  Abr.  Kent  (F).) 
1^.  The  Person  to  whom  Rent  should  be  Reserved  pay- 
able; W.  C. 

I''.  The  Original  Reservation. 

Must  be  to  the  lessor  or  his  heirs,  and  not  to  a 
stranger,  because  else  it  would  not  be  a  return  for  the 
land;  and  also  in  order  to  avoid  the  danger  of  main- 
tenance.     (Bac.  Abr.  Rent  (G);  Gilb.  Rents,  54.) 

S''.  Assignment  to  a  Stranger. 

After  being  reserved  to  the  lessor  or  his  heirs,  rent 
may,  at  common  law,  be  assigned  to  a  stranger — that 
is,  it  will  pass  as  incident  to  the  reversion,  suppos- 
ing that  to  be  assigned;  and  such  stranger-assignee 
may  recover  the  rent  at  common  law,  by  distress,  or 
by  action  of  debt;  but  he  cannot  have  the  benefit  of 
any  condition,  or  clause  of  re-entry,  nor  maintain  an 
action  of  covenant,  &c.  These  latter  privileges  were 
conferred  on  the  assignee  of  the  reversion  in  England 
by  Stat.  32  Hen.  YHI,  c.  34,  whose  counterpart  we 
have  in  Virginia.  That  statute,  which  was  occasioned 
by  the  dissolution  of  the  monasteries,  and  the  embar- 
rassments in  which  the  grantees  of  their  lands,  as  well 
as  their  tenants,  found  themselves  involved,  gave  mu- 
tual redress  in  all  cases  of  landlord  and  tenant,  where 
the  landlord  grants  his  reversion,  not  only  as  to  rent, 
by  distress  and  the  action  of  debt,  but  also  as  to  con- 
ditions and  covenants,  on  both  sides,  by  re-entry,  by 
the  action  of  covenant,  &c.,  for  the  breach  of  any 
stipulation  whatsoever  toucliing  the  land.  (2  Th.  Co. 
Lit,  84;  Id.  88,  &  n(M,  2).)  So  the  statute  in  Vir- 
ginia provides  that  the  assignee  of  the  reversion,  and 
his  personal  representatives  or  assigns,  shall  enjoy 
against  the  lessee,  his  heirs,  personal  representative, 
or  assigns,  the  like  advantage  by  action  or  entry  for 
any  forfeiture,  or  by  action  upOxi  any  covenant  or 
promise  in  the  lease,  which  the  lessor  or  his  heirs 
might  have  enjoyed ;  and  reciprocally,  the  lessee,  his 
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personal  representative  or  assigns  may  have  against 
the  assignee  of  the  reversion,  or  any  part  thereof,  his 
heirs  or  assigns,  the  like  benefit  of  any  condition, 
covenant  or  promise  in  the  lease,  as  he  wonld  have 
had  against  the  lessor  himself,  and  his  heirs  and  as- 
signs; except  the  benefit  of  any  warranty,  in  deed  or 
law.  And  so,  also,  in  conveyances  or  devises  of  rents 
in  fee,  with  powers  of  distress  and  re-entry,  or  either 
of  them,  such  powers  shall  pass  to  the  grantee  or  de- 
visee, without  express  words.  (V.  C.  1873,  c.  134, 
§  1  to  3.) 
3^-  The  mode  of  reserving  rent  in  case  of  a  lease,  under 
a  power  to  make  a  lease  for  a  period  exceeding  lessor's 
own  estate. 

The  rent  in  such  ease,  and  indeed  in  all  cases,  had 
best  be  reserved  payable  yearly,  &c.,  during  the  term, 
and  leave  the  law  to  make  the  distribution  without  an 
express  reservation  to  any  'person.     The  law  will  dis- 
tribute it  to  every  one  to  whom  the  reversion  shall  ap- 
pertdin,  during  the  term.     (Whitlock's  Case,  8  Co.  71 
a;  1  Tuck.  Com   23-'4,  B.  II.) 
8s.  To  whom  Rent  is  Payable;  W.  C. 
l"".  G-eneral  Rules  for  limitation  of  Kent;  W.  C. 
1'.  The  most  comprehensive  and  best  Kule  of  Keserva- 
tion. 

Reserve  it,  payable  during  the  term,  without  saying 
to  whom.  The  law  will  distribute  it  to  the  persons 
entitled,  that  is,  to  every  one  to  whom  the  reversion 
shall  appertain.  (Whitlock's  Case,  8  Co.  71  a;  Gilb. 
Rents,  64;  2  Th.  Co.  Lit.  413,  n  (K).) 
2\  If  the  Rent  be  reserved  generally,  without  saying 
for  how  long  or  to  whom. 

The  rent  being  a  retribution  for  the  land,  is  pre- 
sumed to  be  of  equal  duration  with  the  demise,  and 
after  the  lessor's  death,  is  payable  to  him  who  has 
the  reversion.  (Bac.  Abr.  Rent,  (H);  1  Tuck.  Com. 
24,  B  II.) 
3\  If  the  Rent  be  reserved  to  the  lessor,  not  naming 
heirs  or  executors,  &c. 

Where  the  rent  is  expressly  limited  to  the  lessor, 
and  to  no  one  else,  upon  the  principle  '^expressio 
^mius  exclusio  est  alterius,"  it  goes  at  common  law, 
neither  to  the  heir,  nor  executor  of  the  lessor,  but 
ceases  at  hi'^  death.  (Gilb.  Rents,  64-'5 ;  2  Th.  Co. 
Lit.  413;  Bac.  Abr.  Rents,  (H).)  It  may  perhaps, 
be  doubted  if  this  principle  would  hold  in  Yirginia, 
under  the  influence  of  the  equity  of  the  statue,  which 
provides  that  where  any  real  estate  is  conveyed  with- 
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out  words  of  limitation,  the  fee-simple,  or  otlier  the 
whole  estate  or  interest  of  the  grantor,  &c.,  shall 
pass,  unless  a  contrary  intention  shall  appear  by  the 
conveyance,  &c.  (Y.  G.  1873,  c.  112,  §  8.) 
4:\  If  Kent  be  reserved  to  Executors,  &c.,  when  the 
Heir  has  the  reversion,  and  vice  versa. 

If  the  words  "during  the  term,"  or  their  equivalent, 
be  used,  the  law  distributes  the  rent  to  the  proper 
person,  that  is  to  him  who  succieeds  to  the  reversion ; 
but  if  no  such  words  be  used,  the  common  law  rule 
is  that  the  rent  shall  cease  with  the  lessor^s  death. 
(Gilb.  Eents,  65  &  seep;  Bac    Abr.  Rent,  (H) :  2 
Th.  Co.  Lit.  413,  n  (K).) 
5*.  If  the  Kent  be  reserved  to  one  of  two  joint-tenants. 
If  the  rent  be  reserved  by  parol,  (that  is  not  under 
seal),  it  accrues  to  both,  following  the  reversion;  but 
if   the   lease   is   by  d.eed   indented,    the   parties   are 
estopped  from  claiming  the  rent  save  according  to  the 
deed.     (Gilb.  Kents,  63.) 
'2^.  To  whom  Kent  is  payable,  as  between  heir  and  per- 
sonal representative,  after  lessor's  death;  W.  C. 
1'.  Doctrine  as  to  the  person  to  whom  Kent  in  arrear 
at  the  lessor's  death  is  payable;  W.  C. 
l'^.  Doctrine  as  to  the  time  when  Kent  is  regarded  as 
due;  W.  C. 
1^  On  lohat  day  Kent  is  due. 

If  &  precise  day  for  its  payment  is  named,  then 
on  that  day.  If  payable  on  a  day  named,  or 
within  a  given  numher  of  days  (e.  g.,  20)  there- 
after, it  is  due  on  the  last  of  the  days  designated. 
(Bac.  Abr.  Kent  (H);  Gilb.  Kents,  48-'9,  62; 
Clun's  Case,  10  Co.  117.) 
2^.  At  what  hour  of  the  day  Kent  is  dite. 

It  must  be  deinanded,  tendered,  or  paid  at  or 
before  sunset,  or  at  least  when  there  is  enough  of 
the  light  of  day  remaining  to  see  to  count  it  on 
the  day  when  it  is  payable;  but  for  other  pur- 
poses \e.  g.,  distress,  &c.,  it  is  not  due  until  mid- 
night of  that  day.     Hence,  if  the  lessor  dies  be- 
tween sunset  and  midnight,  the  rent  goes  to  his 
heir,  and  not  to  his  execxdor.     (Bac.  Abr.  Kent 
(H);  Gilb.  Kents,  62;    Clun's  Case,  10  Co.  127; 
Ex-parte  Smyth,  1  Swanst.  343,  note?) 
2^^-  Effect  of  Lessor  (himself  a   bare  tenant  for  life) 
dying  before  the  Kent  becomes  due;  "W.  C. 
1^.  "When  Lessor  dies  on  the  very  day  the  Rent  is 
due. 

The  rent  is  to  be  paid  in  full  to  the  lessor's  ex- 
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ecutor  or  administrator,  although,  strictly  speaking, 
not  due,  as  has  been  seen,  until  midnight.  But  the 
heir  has  no  pretence  to  claim  it,  the  lessor  being 
only  tenant  for  his  life ;  so  it  must  go  to  his  per- 
sonal representative,  or  he  lost;  and  therefore 
somewhat  of  the  usual  rigor  is  relaxed  in  order  to 
prevent  that  result.  (Rockingham  v.  Penrice  & 
al,  1  P.  Wms.  180;  Strafford  v.  Wentworth,  lb.; 
Bac.  Abr.  Bent  (H).) 
2^.  When  Lessor  dies  hefgre  the  day  when  the  Bent 
hecomes  due;  W.  C. 
1™.  Doctrine  at  common  law. 

Ifo  rent  is  to  be  paid  since  the  last  rent-day, 
there  being  no  remedy  as  to  any  apportionment 
in  point  of  time,  or  of  periodical  payments,  either 
in  law  or  equity,  according  to  the  maxim  annua 
nee  debitum  judex  non  separat.  (1  Th.  Co.  Lit. 
476,  &  n  (P,  1);  Bac.  Abr.  Bent  (H);  Clun's 
Case,  10  Co.  128  a;  Jenner  v.  Morgan,  1  P. 
Wms.  392 ;  Ex-parte  Smyth,  1  Swanst.  339-'40, 
nofe.)  The  principle  of  this  maxim  is,  that  the 
contract  for  such  periodical  payments  is  entire, 
and  that  nothing  is  due  by  virtue  of  it  unless  the 
service,  or  consideration,  or  time  be  fully  com- 
pleted, it  being,  indeed,  no  more  than  an  in- 
stance of  the  general  doctrine  that  entire  con- 
tracts cannot  be  apportioned.  {Ex-parte  Smyth, 
1  Swanst.  338,  n  (a).) 

A  similar  principle  is  applied  to  aU  periodical 
payments;  e.g.,  annuities,  hires,  &c.,  but  not  to 
interest,  which,  although  payable  at  intervals,  is 
due  from  day  to  day,  de  die  in  diem.  (Edwards 
V.  Warwick,  2  Yes.  672;  Ex-parte  Smyth,  1 
Swanst.  349.) 
2™.  Doctrine  in  Virginia,  by  Statute. 

Rent  (as  also  all  other  periodical  payments, 
under  like  circumstances)  is  apportioned  in  point 
of  time.  The  statute  provides  that  "  on  the  de- 
termination, by  death  or  otherwise,  of  the  estate 
or  other  thing,  from  or  in  respect  of  which  any 
rent,  hire,  or  money  coming  due  at  fixed  periods, 
issues  or  is  devised,  or  on  the  death  of  any  per- 
son interested  in  such  rent,  hire  or  money,  the 
person,  or  the  personal  representative  or  assignee 
of  the  person  who  would  have  been  entitled,  but 
for  such  death  or  determination,  to  the  rent,  hire 
or  money  coming  due  at  any  such  period,  unless 
it  be  expressly  provided  that  no  apportionment 
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shall  take  place,  shall  have  a  proportion  thereof, 
according  to  the  time  which  shall  have  elapsed 
of  the  time  of  which  the  said  rent,  hire  or  other 
money  was  growing  due,  including  the  day  of 
such  death  or  determination,  deducting  a  pro- 
portional part  of  the  charges."  (Y.  C.  1873,  c. 
136,  §  1,  3.) 
3''.  The  person  to  whom  Rent  in  arrear  at  lessofs 
death,  is  payable. 

It  is  payable   always  to   the   lessor's   personal 
representative,  or  assignee.     (1  Lom.  Ex'ors,  488; 
V.  C.  1873,  c.  134,  §  8.) 
2'.  Doctrine  as  to  the  person  to  whom  rent  not  due  and 
in  arrear  at  the  lessor's  death  is  payable. 

It  is  payable  to  him  who  has  the  reversion.    Hence, 
if  the  lessor  were  seised  in  fee-simple,  as  upon  his  death 
the  reversion  would  pass  to  his  heir  or  devisee,  so 
the  rent  is  payable  to  the  heir  or  devisee ;  and  if  the 
lessor  were  himself  possessed  only  of  a  term  for  years, 
as  upon  his  death  the  reversion  would  devolve  on 
his  personal  representative,  so  the  rent  is  payable  to 
such  representative.     (Gilb.  Rents,  66-'7;  Bac.  Abr. 
Rent,  (H).) 
9«.  The  Estate  which  may  be  had  in  a  Rent,  and  the  In- 
cidents thereof;  W.  C. 
1"^.  The  Estate  in  a  Rent-service. 

In  Virginia,  the  estate  in  a  rent-service  can  be  no- 
thing more  than  an  estate  for  life,  for  it  cannot  be 
greater  than  the  estate  in  the  land  for  which  the  rent 
is  a  return;  and  no  estate  with  us,  larger  than  a  life- 
estate,  is  capable  of  having  a  reversion  incident  to  it, 
which  it  will  be  remembered  must  exist,  in  order  to 
constitute  a  rent- service. 

In  England,  the  largest  estate  possible  in  a  rent- 
service,  is  an  estate-tail;  at  least  since  the  statute  quia 
emptores  (18  Edw.  I,  c.  1).  Before  that  statute,  upon 
grants  (or  rather  sub-infeudations)  in  fee-simple,  re- 
serving a  rent,  there  was  a  tenure  of  the  grantor,  and 
therefore  such  rent,  though  in  fee-simple,  was  yet  a 
rent-service;  but  since  18 'Edw.  I,  the  tenure  is  not  of 
the  grantor,  in  such  case,  but  of  the  chief  lord  of  the  fee, 
and  therefore  there  can  be  no  fee-simple  rent-service 
there,  any  more  than  in  Virginia;  not  in  England, 
because  upon  a  grant  in  fee-simple  the  tenure  is  not 
of  the  grantor;  not  in  Virginia,  because  in  the  like 
case  the  tenure  is  of  nobody. 
2\  The  Estate  in  a  Rent-charge  or  Rent-seek. 
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"The  estate  in  a  rent-charge  or  rent-seek  may  be 
either  in  fee-simple,  for  life,  or  for  years. 
10^.  The  Apportionment  of  Rents. 

The  distinction  most  needful  to  be  noted  in  connec- 
tion with  the  apporiionment  of  rents,  is  that  between 
rents  reserved,  or  proper  rents,  and  rents  granted,  or  im- 
proper rents.  Rent  reserved  implied  a  new  tenant 
introduced  into  the  barony,  perhaps  into  the  State, 
thereby  increasing  the  military  strength  of  one  or  both 
of  them.  It  was,  therefore,  viewed  with  great  favor,  as 
being  in  accordance  witli  common  right,  i.  e.,  the  com- 
mon good;  and  if  any  change  afterwards  occurred  in 
the  relation  of  the  parties,  to  make  it  unreasonable  and 
unjust'to  enforce  the  payment  of  the  whole  rent,  a  new 
arrangement,  adapted  to  the  new  state  of  things,  was 
easily  implied,  whereby  the  rent  was  either  abated  or 
divided  [apportioned  was  the  technical  designation),  as 
the  circumstances  suggested,  and  justice  required. 

Rent  granted,  on  the  other  hand,  so  far  from  imply- 
ing any  addition  to  the  military  resources  of  the  barony, 
plainly  tended  to  weaken  them.  However  able  a 
tenant  might  be  to  perform  the  stipulated  military  ser- 
vice incident  to  the  tenure  of  his  lands,  he  wa.s  pi'ima  facie 
certainly  less  able  when  he  had  granted  a  rent,  common, 
or  any  other  easement,  issuing,  out  of  those  very  lands, 
than  he  was  before  Such  grants  were  therefore  regarded 
with  disapproval,  although  not  actually  prohibited;  and 
hence,  when,  by  the  act  of  the  parties,  such  a  change  in 
their  relation  had  taken  place  as  to  make  it  unjust  to  en- 
force the  grant  in  its  integrity,  the  law  declined  to  enforce 
it  at  all,  unless  in  pursuance  of  new  and  express  stipula- 
tions, having  the  effect  of  a  new  contract.  The "  rent, 
common,  &c.,  was  in  such  case  extinct.  If,  however, 
the  change  of  relation  occurred  by  the  act,  not  of  the 
parlies,  but  of  the  law,  or  of  God,  a  modification  of  the 
grant  was  implied,  adapted  to  the  new  state  of  things. 

Thus,  if  in  case  of  rent  reserved,  the  landlord  after- 
wards takes  back  half  of  the  land,  the  rent  would  be 
apportioned — i.  e.,  abated  one-half— without  any  new 
agreement.  But  If,  in  case  of  rent  granted,  the  grantee 
of  the  rent  purchase  part  of  the  land  out  of  which  it 
issues,  the  rent  is,  at  common  law,  extinct.  If,  how- 
ever, in  the  latter  case,  part  of  the  land  descends  to  the 
grantee  of  the  rent  (which  is  an  act  of  the  laio),  the  rent 
will  be  apportioned  according  to  the  quantity  remaining 
still  in  the  hands  of  the  grantor  thereof.  (1  Th.  Co. 
Lit.  466,  463-'4:,  474 ;  Gilb.  Rents,  151  &  seq. ;  Bac. 
Abr.  Rent,  (M).) 
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In  pursuing  the  subject  of   the   apportionment  of 
rents,  let  us  observe,  1),  When  the  whole  rent  becomes 
extinct;  (2),  When  the  rent  is  apportioned;  (3),  When 
the  rent  is  not  apportioned,  but  the  whole  must  be  -paid; 
and  (4),  The  manner  of  raakins;  apportionment; 
W.  C. 
1"^.  When  the  whole  Kent  is  Extinct;  W.  C. 
1'.  In  case  of  Rent  granted. 

When  tlie  grantee  of  the  rent  acquires,  by  his  own 
act,  part  or  all  of  the  land  out  of  which  the  rent 
issues,  the  rent,  at  comynon  law,  is  extinct,  for  the  rea- 
son of  feudal  policy  above  stated ;  and  not  only  is  it 
extinct  as  a  rent,  but  also  as  an  annuity,  although 
previously  to  thus  dealing  with  it,  it  might,  at  the 
grantee's  election,  have  been  treated  either  as  a  rent 
or  an  annuity.  (1  Th.  Co.  Lit.  463-'4;  Id.  465 ;  Bac. 
Abr.  Kent,  (M);  G-ilb.  Kents,  152  &  seq.) 

In  Yirginia,  it  is  provided  by  statute,  that  where 
the  holder  of  a  rent  shall  purchase  part  of  the  land 
out  of  which  the  same  issues,  the  rent  shall  be  appor- 
tioned, in  like  manner  as  if  the  same  had  come  to 
him  by  descent;  and  where  the  holder  of  land,  being 
part  of  the  land  out  of  which  a  rent  shall  be  issuing, 
shall  purchase  such  rent,  or  part  thereof,  the  rent 
shall  also  be  apportioned.     (V.  C.  1873,  c.  136,  §  4.) 
2'.  In  case  of  Hent-Reserved ;  W.  0. 
l'^.  Eviction  of  grantee  of  land,  by  a  stranger,  from 
all  of  it,  by  title  paramount. 

The  rent  being  in  retribution  for  the  land,  and 
all  of  it  being  now  lost  by  title  paramount,  the  rent 
is  of  course  extinct.  (1  Th.  Co.  Lit.  468;  Gilb. 
Kents,  148-9;  Clun's  case,  10  Co.  128.) 
2^.  Purchase  by  lessor,  of  part  of  the  land,  where 
the  Kent  is  entire  (e.  g.,  a  horse),  and  not  pro  bono 
publico. 

Since  one  party  or  the  other  must  suffer  loss,  it 
is  laid  on  him  who  is  supposed  to  be  the  most  able 
to  bear  it,  namely,  the  lessor,  and  whose  immediate 
act  as  jJ'archaser  brought  about  the  result.  The 
rent  is  not  apportioned,  but  is  extinct.  (1  Th.  Co. 
Lit.  471;  Gilb.  Kents,  165.) 

If  the  rent  were  entire,  but  pro  bono  publico 
(e.  g.,  keeping  a  fortress),  it  is  otherwise,  as  will  be 
seen,  and  the  whole  rent  must  be  paid.  (Gilb. 
Kents,  166.) 
'S^.  Eviction  of  lessee  by  lessor,  from  part  or  all  of  the 
land. 

The  whole  rent  is  suspended  (however  small  a 
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part  of  the  premises  may  have  been  resumed),  until 
the  possession  is  restored.     (1  Th.  Co.  Lit.  470,  &  n 
(H.  1);  Gilb.  Kents,  178;  Briggs  v.  Hall,  4  Leigh, 
484.) 
2^.  When  the  Rent  is  apportioved;  W.  C. 
V.  In  case  of  Rent-granted ;  W.  C. 
I''.  Release  of  one  part  of  the  Eent  to  the  Grantor 
of  it. 

1  Th.  Co.  Lit.  465. 
B''.  Loss  of  part  of  the  Juond  to  the  Grantor  of  the 
Rent,  by  breach  of  condition  in  law. 

Thus,  in  ease  of  a  grant  of  Black-acre  by  A  to  Z 
for  his  life;  and  afterwards  a  grant  by  Z  to  A  for 
life,  of  a  rent  issuing  in  equal  parts,  out  of  Black- 
acre  &  White-acre;  Z  conveys  Black-acre,  hy  feoff- 
ment with  livery,  in  fee  simple  to  X,  thereby,  at 
common  law,  forfeiting  it  to  A,  by  breach  of  the 
condition  in  law,  'and  A  enters  on  Black-acre  for  the 
forfeiture,  the  rent  is  abated  in  proportion,  because 
it  would  Tdc  unjust  not  to  abate  the  rent  in  propor- 
tion to  the  land  out  of  which  it  issued,  that  has 
come  to  the  possession  of  the  grantee  of  the  rent, 
who  claims  the  land  under,  and  not  paramount  to 
the  grantor ;  and  if,  on  the  other  hand,  it  were  held 
to  be  extinct,  the  grantor  of  the  rent  would  have 
had  advantage  from  his  own  wrong.     (1  Th.  Co. 
Lit.  469;  Gilb.  Rents,  162.) 
Z^.  Acquisition  of  part  of  the  Land  by  the  grantee  of 
the  Sent,  or  of  a  part  of  the  Rent,  by  the  Grantor 
thereof  by  act  of  the  Law. 
1  Th.  Co.  Lit.  474,  &  seq. 
W.  C. 
1^.  Descent  of  a  part  of  the  Land,  out  of  which  the 
Rent  issues,  to  the  Ch'o^tee  of  the  Rent. 

The  rent  shall  be  apportioned  according  to  the, 
value  of  the  land,  lest  the  grantee  should  be  dis- 
couraged to  take  upon  him  the  burden  of  the  feud, 
by  the  loss  of  the  entire  rent;  and  the  rather  as 
he  did  not  concur  in  the  act.  (Gilb.  Rents,  156; 
1  Th.  Co.  Lit.  474-'5.) 
2^.  Descent  of  part  of  the  Rent  to  the  Grantor 
thereof. 

Here,  also,  the  rent  shall  be  apportioned,  for 
else  the  inheritance  descending,  which  is  the 
act  of  the  law,  and  meant  beneficently,  might 
prove  a  detriment  to  the  third  person,  who  is  en- 
titled to  the  residue  of  the  rent.  (Gilb.  Rents, 
157;  1  Th.  Co.  Lit.  475.) 
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i^.  Assignment  to  a  third  person  of  part  of  tlie  Rent, 
by  the  Grantee  thereof. 

1  Th.  Co.  Lit.  465,  &  n  (Z). 
5''-  Partition  of  Rent  amongst  several  co-parceners,  to 
whom  it  has  descended. 

1  Th.  Co.  Lit.  465,  &  n  (Z) ;  Id.  474-'5. 
2'.  In  case  of  Rent-Reserved ;  W.  C. 
l'^-  Eviction  of  Lessee  from  part  of  the  land  by  title 
paramount. 

Since  the  rent  is  a  compensation  for  the  land,  of 
course,  "if  part  of  the  land  be  lost  by  title  paramount, 
the  rent  ought  to  be  proportionahly  reduced.  (1 
Th.  Co.  Lit.  468.) 
2'^.  Release  or  Assignment  of  part  of  the  Rent,  by 
Lessor. 

1  Th.  Co.  Lit.  467,  n  (E,  1). 
3*.  Partition  of  Rent  amongst  Co-parceners,  &c. 

1  Th.  Co.  Lit.  467,  n  (E,  1). 
^.  Purchase  of  part  of  the  Land  hy  Lessor. 

The  return  or  compensation  must  be  diminished 

in  proportion  as  the  lessor  Tjuys  iack  the  land.     (1 

Th.  Co.  Lit.  466 ;  Gilb.  Rents,  179.) 

5*^.  Resumption  of  part  of  the  Land  hy  Lessor  ;  W.  C. 

V.  Resumptioii  of  part  of  the  Land  by  Lessor  by 

surrender. 

The  rent  is  reduced  in  proportion  as  the  quan- 
tity of  land  in  the  lessee's  hands  is  diminished  by 
the  lessor's  act.     (1  Th.  Co.  Lit.  466-'7.) 
2^.  Resumption  of  part  of  the  Land  by  Lessor  by 
forfeiture  for  Waste,  &c. 

Here,  also,  for  the  same  reason,  the  rent  is  ap- 
portioned, although  it  is  by  the  lessee's  own  de- 
fault that  he  loses  part  of  the  land.    ,  (1  Th,  Co. 
Lit.  467.) 
6''.  Grant  by  Lessor  o^ part  of  the  Reversion — i.  e.,  of 
the  Reversion  in  part  of  the  Land. 
1  Th.  Co.  Lit.  467;  Gilb.  Rents,  173. 
7*^-  Entire  destruction  of  part  of  the  Premises. 

"Where  there  is  an  entire  destruction  of  part  of 
the  premises,  in  contradistin(?tion  to  B,partial  injury 
thereto,  the  rent  is  apportioned,  upon  the  ground 
that  the  rent  is  a  compensation,  and  ought  to  be 
reduced  when,  without  the  fault  of  the  lessee,  he  is 
deprived  wholly  of  any  enjoyment  of  part  of  the 
subject.  Thus,  if  part  of  the  land  is  swallowed  by 
■  an  earthquake,  or  permanently  submerged  by  the 
sea,  a  proportional  abatement  of  the  rent  is  to  be 
made;  but  not  so  if  it  be  swept  by  wild-fire,  or  if 
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the  huildings  only  are  destroyed.     (1  Th.  Co.  Lit. 
469,  n  (G,  1);  Gilb.  Eeuts,  187.) 

The  student  will  not  fail  to  observe  the  incon- 
gruity between  the  doctrine  where  there  is  an  en- 
tire destruction  of  part  or  all  of  the  land,  and  a 
destrnction  of  the  huildings  only,  an  abatement  of 
the  rent  being  allowed  in  the  former  case,  and  not 
in  the  latter.  It  would  seem  that,  upon  principle, 
it  should  be  allowed  in  neither  {infra,  2*,  1'') ;  and 
that  the  allowance  of  t^e  abatement  in  the  first  case 
is  an  illogical  concession  to  the  hardship  of  the 
tenant's  situation. 
8^.  Eviction  from  the  land  (by  title  paramount)  or 
Determination  of  the  Lessor's  estate  in  the  Land  he- 
fore  rent-day. 

The  rent  is  apportioned  in  Virginia,  but  at  com- 
mon law  it  was  not,  upon  the  maxim  before  cited,  of 
■annua  nee  dehitum  judex  non  separat.     (1  Th.  Co. 
Lit.  476,  &  n  (P,  1);  V.  C.  1873,  c.  136,  §  1.) 
3\  "When  the  Rent  is  not  apportioned  or  ahated,  but  the 
whole  must  he  paid;  W.  C 
1'.  In  case  of  Rent-granted ;  W.  C. 
1*^-  Eviction  by  title  paramount  of  the  Grantor  of  the 
Rent,  from  part  or  all  of  the  Land  out  of  which  it 
issues. 

There  is  no  abatement  of  the  rent,  because,  as  the 
land  was  not  the  consideration  for  the  grant,  the 
loss  of  the  land  out  of  which  it  issues  is  no  reason 
for  reducing  its  amount.  (1  Th.  Co.  Lit.  467.) 
2'^-  Loss  oi  part  of  the  land,  to  the  Grantee  of  the 
Rent,  by  breach  of  condition  in  Deed. 

Thus,  A  grants  Black-acre  to  Z  in  fee-simple,  on 
condition  in  deed,  and  Z  afterwards  grants  to  A  an 
annual  rent  issuing  out  of  Black-acre  and  White- 
acre.  Then,  the  condition  not  being  observed,  A 
enters  on  Black-acre  for  condition  hroken.  The 
whole  rent  must  be  paid  without  abatement;  for, 
although  the  grantee  of  the  rent  has  possessed  him- 
self of  part  of  the  land  out  of  which  the  rent  issues, 
yet  he  claims  it,  not  under  the  grantor  of  the  rent, 
but  by  title  paramount  to  his;  and  if  the  rent 
were  abated,  the  grantor  thereof  would  profit  hy 
his  own  wrong  (1  Th.  Co.  Lit.  468.) 
2\  In  case  of  Rent-Reserved;  W.  C. 
I''.  Partial  destruction  of  Premises;  e.g.,  of  Houses 
hy  fire,  &c. 

There  is  no  ahatement  of  the  rent  in  this  case. 
The  tenant  is  regarded  as  Xhe  purchaser  of  the  pro- 
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perty  for  the  term,  taking  upon  himself  the  risk  of 
all  contingencies  (at  least,  in  general)  which  imply 
no  default  on  the  part  of  the  lessor;  partly  because 
that  is  a  reasonable  view  of  the  relations  of  the 
parties,  but  partly  also  because  such  liability  is  re- 
quisite to  stimulate  him  to  the  proper  care  of  the 
premises,  and  to  guard  against  frauds  which  the 
lessor  is  often  not  in  a  condition  to  establish,  even 
when  they  are  very  gross.  If  the  lessee  means  to 
decline  such  responsibility,  he  must  have  a  stipula- 
tion to  that  effect.  (1  Th.  Co.  Lit.  469,  n  (G,  1);  Eoss 
V.  Overton,  3  Call.  309 ;  Newton  v.  Wilson,  3  H.  & 
Munf.  470;  Thompson  v.  Pendell,  12  Leigh,  591.) 
2'^.  Purchase  by  Lessor  of  part  of  the  Land,  the  Kent  he- 
in^  entire,  and  pro  bono  publico,  e.g.,  keeping  &.  for- 
tress, &c. 

The  entire  rent  is  to  be  discharged  without  abate- 
ment, considerations  of  public  policy  controlling 
those  of  regard  to  the  comparative  weakness  of  the 
lessee.     (1  Th.  Co.  Lit.  472 ;  Gilb.  Eents,  166.) 

The  entire  rent  is  also  to  l)e  paid  when  the  service 
is  indivisible  ie.  g.,  a  horse)  when  part  of  the  ten- 
ancy comes  to  the  lessor  by  descent,  or  other  act  of 
the  law.     (Gilb.  Eents,  167;  1  Th.  Co.  Lit.  471.) 
^.  The  manner  of  Apportionment  of  Eent. 

This  is  properly  the  business  of  a  jury,  who,  upon 
the  evidence  offered,  are  to  judge  of  the  proportion 
of  rent  to  be  reduced,  or  of  the  ratio  of  distribution 
amongst  several.  (Gilb.  Eents,  189;  1  Th.  Co.  Lit. 
470,  n  (I,  1);  Y.  C.  1873,  c.  136,  §  2.) 
lis.  The  Assignment  of  Eents. 

Provision  is  made  by  statute,  in  Yirginia,  for  the 
recovery  of  rents  by  the  assignee  thereof,  who  may 
not  only  bring  an  action,  but  may  distrein,  whether 
he  has  the  reversion  or  not.  (V.  C.  1873,  c.  134,  §  8.) 
12s.  At  what  place  Eents  are  demandable  and  payable; 

W.  C. 
1^.  When  the  place  of  payment,  &c.,  is  designated. 

At  that  place.     (Gilb.  Eents,  88  to  90.) 
2''.  When  the  place  of  payment  is  not  designated. 

On  the  premises,   at  the  front  door,  &c.     (Gilb. 
Eents,  87-'8.) 
13e.  Eemedies  for  Eent;  W.  C. 
1^.  Summary  Eemedies;  W.  C. 
V.  Distress. 

To  be  treated  of,  in  connection  with  remedies,  in 
the  third  book.  See  3  Bl.  Com.  6,  &  seq. ;  Bac.  Abr. 
Distress;  Y.  C.  1873,  c.  134,  §  7  to  15;  Geiger  v. 
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Harman,  3  Grat.  125 ;  Prestons  v.  McCall,  7  Grat, 
121. 
2'.  Attachment. 

Attachment  is  a  statutory  remedy  for  rent,  supple- 
mental to  distress,  when  the  tenant  has  removed 
(within  thirty  days),  is  removing,  or  is  about  to  re- 
"tnove  his  property  from  the  leased  premises,  before 
the  rent  becomes  due,  so  as  to  defeat  the  remedy  by 
distress.  The  mode  of  proceeding  will  be  stated, 
along  with  the  other  remedies  for  rent,  in  the  third 
book.  See  V.  C.  1873',  c.  148,  §  4,  6  to  10,  12  to 
14,  16  to  19,  21  to  26,  30  to  32 ;  Daniel  on  Attach- 
ment, 62  &  seq. 
3'.  Re-entry. 

This  also  is  reserved  for  tlio  third  book.     See  V. 
C.  1873,  c.  134,  §  16  to  25;  1  Lom.  Dig.  710,  &c. 
4'.  Nomine  Fmice. 

This  is  no  remedy,  but  a  mere  penalty,  in  case  the 
rent  is  not  promptly  paid.     (1  Lom.  Dig.  713,  &c.) 
2''.  Remedies  for  Rent,  by  Suit;  W.  C. 
1'.  Remedies  by  Action  at  Law. 

For  these,  which  will  be  exhibited  more  at  large 
hereafter,  it  \vill  suffice  at  present  to  refer  to  3  Bl. 
Com.  231,  &  seq.;  Gilb.  Rents,  93,  &  seq.;  V.  C. 
1873,  c.  134,  §  7,  8. 
2'.  Remedy  by  Bill  in  Equity. 

A  bill  in  equity  lies  to  recover  rent,  whenever 
there  is  no  adequate  remedy  at  law.  (1  Stor.  Eq.,  § 
508  &  seq.;  Id.  684  &  seq.;  Adams'  Eq.,  237-'8; 
Graham  v.  Woodson,  2  Call,  249 ;  MuUiday  v.  Ma- 
chir,  4  Grat.  8.) 


CHAPTEK  IV. 

Of  the  Feudal  System. 


2*.  The  Tenures  whereby  Things  Real  are  holden. 

The  second  topic  in  connection  with  the  subject  of  real 
property,  namely.  The  tenures  whereby  things  real  are  holden, 
leads  to  the  exposition  of  (1),  The  feudal  system ;  (2),  The 
ancient  tenures  whereby  things  real  were  holden  in  England ; 
(3),  The  modern  tenm-es  whereby  things  real  are  holden  in 
England ;  and  (4),  The  doctrine  touching  the  tenure  of  things 
real  in  Virginia ; 
W.  C. 
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V.  The  Feudal  System. 

We  are  to  observe  under  this  head,  (1),  The  origin  of 
feuds;  and  (2),  The  nature  offends; 
W.  C. 
1"-  The  Origin  of  Feuds. 

The  constitution  of  feuds  had  its  origin  from  the  military 
policy  of  the  northern  or  Celtic  nations,  the  Goths,  the 
Huns,  the  Franks,  the  Vandals,  and  the  Lombards,  who 
brought  it  from  their  own  countries,  and  continued  it  in 
their  respective  colonies  as  the  most  likely  means  to  secure 
their  own  acquisitions.  To  that  end  large  districts  were 
allotted  by  the  conquering  general  to  the  superior  officers 
of  the  army,  and  by  them  dealt  out  in  smaller  parcels  or 
allotments  to  the  inferior  officers  and  most  deserving  sol- 
diers. Those  allotments  were  called  feoda,  feuds,  fiefs,  or 
fees;  which  last  appellation,  in  the  northern  languages, 
signifies  a  conditional  stipend  or  reward,  the  condition  annexed 
being  that  the  possessor  should  do  service  faithfully  to  him 
by  whom  they  were  given ;  for  which  purpose  he  took  the 
juramentum  fidelitatis,  or  oath  of  fealty;  and  in  case  of  the 
breach  of  this  condition  and  oath,  by  not  performing  the 
stipulated  service,  or  by  deserting  the  lord  in  battle,  the 
lands  were  again  to  revert  to  him  who  granted  them. 

Allotments  thus  acquired  naturally  engaged  such  as  ac- 
cepted them  to  defend  them;  and  as  they  all  sprang  from 
the  same  right  of  conquest,  no  part  could  subsist  indepen- 
dent of  the  whole ;  wherefore  all  gioers,  as  well  as  receivers, 
were  mutually  bound  to  defend  each  others'  possessions. 
But  as  that  could  not  be  done  effectually  in  a  tumultuous, 
irregular  way,  government,  and  to  that  purpose,  subordina- 
tion, was  necessary.  Thus  the  feudal  connexion  was  estab- 
lished, a  proper  military  subjection  was  naturally  introduced, 
and  an  army  of  feudatories  was  always  ready  enlisted,  and 
mutually  prepared  to  muster,  not  only  in  defence  of  each 
man's  several  property,  but  also  in  defence  of  the  whole, 
and  of  every  part  of  their  newly  acquired  domain;  the  pro- 
duce of  which  constitution  was  soon  sufficiently  visible  in  the 
strength  and  spirit  with  which  they  maintained  their  con- 
quests. (2  Bl.  Com.  45,  &  seq.  See  also  Robertson's 
Charles  V,  Intro.;  Montesq.  Sp.  L.,  B.  xxx,  &  xxxi;  Hall. 
Mid,  Ages,  c.  H;  1  Spence's  Eq.  Jurisd.  28  to  103.) 
W.  C. 
1*-  The  Introduction  of  Feuds  into  Europe,  and  their  Pro- 
gress. 

Scarce  had  these  northern  conquerors  established  them- 
selves in  their  new  dominions,  when  the  wisdom  of  their 
constitutions,  as  well  as  their  personal  valor,  alarmed  all 
the  princes  of  Europe,  that  is,  of  those  countries  which 
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had  formerly  been  Eoman  provinces,  but  had  revolted,  or 
were  deserted  by  their  old  masters,  in  the  general  wreck 
of  the  empire.  Wherefore  most,  if  not  all,  of  them  thought 
it  necessary  to  enter  into  the  same  or  a  similar  plan  of 
policy.  For  whereas,  before,  the  possessions  of  their  sub- 
jects were  perfectly  allodial  (that  is,  wholly  independent, 
and  held  of  no  superior  at  all),  now  they  parcelled  out  their 
royal  territories,  or  persuaded  their  subjects  to  surrender 
up  and  re-take  their  own  landed  property,  under  the  like 
feudal  obligations  of  military  duty.  And  thus,  in  the 
compass  of  a  very  few  years,  tne  feudal  constitution,  or  the 
doctrine  oi  tenure,  extended  itself  over  all  the  western  world  j 
which  alteration  of  landed  property,  in  so  very  material  a. 
point,  necessarily  drew  after  it  an  alteration  of  laws  and 
customs  ;  so  that  the  feudal  laws  soon  drove  out  the  Koman, 
which  had  hitherto  so  universally  obtained,  and  now  became 
for  several  centuries  lost  and  forgotten.  (2  Bl.  Com.  47; 
Hal.  Mid.  Ages,  c.  II ;  1  Spence  Eq.  Jur.  28  &  seq.)  . 
2*-  The  Introduction  of  Feuds  into  England. 

The  feudal  polity  which  had  been  by  degrees  established 
pver  all  the  continent  of  Europe  seems  not  to  have  been  - 
received  in  England,  at  least  not  universally,  and  as  a  part 
of  the  national  constitution,  till  the  reign  of  William  the 
Norman.  Not  that  traces  are  wanting  of  something  similar 
amongst  the  Saxons,  but  not  so  extensively,  nor  attended 
with  the  rigor  that  was  afterwards  imported  by  the  Nor- 
mans, perhaps  because  the  Saxons  were  settled  in  England 
fully  two  centuries  before  feuds  arrived  at  their  full  vigor 
and  maturity  on  the  continent. 

The  introduction  of  the  feudal  tenures  into  England,  by 
King  William,  does  not  seem  to  have  been  effected  immedi- 
ately after  the  Conquest,  nor  by  the  mere  arbitrary  power  of 
the  conqueror,  so  much  as  hj  his  address,  and  by  adroitly 
availing  himself  of  the  peculiar  situation  of  his  Saxon  sub- 
jects, so  as  to  procm-e  the  assent  of  the  Common  Council 
of  the  realm  to  the  innovation.  After  the  fatal  battle  of 
Hastings  (A.  D.  1066),  he  had  of  course  rewarded  his  Nor- 
man followers  with  as  large  donations  of  land  as  were  at  his 
disposal,  which,  considering  the  immense  slaughter  of  Eng- 
lish nobility  in  the  battle,  must  have  been  great.  The  fruit- 
less insurrections  which  followed,  and  the  numerous  forfei- 
tures occurring  therefrom,  still  further  increased  his  ability 
to  attach  the  Norman  chiefs  to  his  victorious  standard.  It 
is  probable,  therefore,  that  within  a  very  few  years  after  his 
accession  to  the  crown  of  England,  no  inconsiderable  por- 
tion of  the  landed  estates  of  the  kingdom  were  in  the  pos- 
session of  Norman  proprietors,  who  of  course,  by  their  own 
choice,  and  as  the  result  of  a  very  natural  policy  on  the 
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part  of  the  King,  held,  according  to  that  system  of  feudal 
military  subordination  to  which  both  they  and  he  had  been 
accustomed  in  Normandy. 

The  consequence  was,  that  the  same  instinct  of  self -'preser- 
vation which  led  to  the  adoption  of  the  feudal  policy  on 
the  part  of  the  several  states  of  continental  Europe,  oper- 
ated to  constrain  the  great  body  of  the  Saxon  thanes  to 
consent  ultimately  to  exchange  their  comparatively  free,  if 
not  allodial,  land-holdings  for  the  military  tenures  of  the 
ISTormans.  A  feudal  lord  and  his  vassals,  connected  by  the 
mutual  obligation  of  protection  and  service,  acted  in  vigo- 
rous concert,  and  so  far  as  the  feudal  circle  was  concerned, 
made  amends  for  the  feeble  administration  of  the  public 
magistrate.  By  the  united  force  of  this  martial  combina- 
tion, injuries  offered  to  any  of  its  members  were  pretty  sure 
to  be  avenged,  and  retorted  with  interest.  The  allodial 
proprietors,  on  the  other  hand,  were  in  some  measure  aliens 
and  outlaws  in  the  midst  of  society ;  and  being  thus  exposed 
without  any  adequate  legal  protection,  were  faiii  to  take 
shelter  within  the  feudal  association,  and  rendering  their 
lands  to  the  King,  were  content  to  receive  them  back  upon 
the  terms  of  fealty  and  homage,  preferring  the  security  of 
vassals  to  the  unprotected  dignity  of  freemen. 

Thus  it  was  that  William  found  it  no  very  difficult  task 
to  prevail  upon  an  assemblage  of  his  nobility,  probably 
about  A.  D.  1086,  to  consent  formally  to  introduce  the 
feu^dal  tenures  by  law,  in  consequence  of  which  it  became  a 
necessary  principle  (though  in  reality  a  mere  fiction,)  of 
English  tenures,  "  that  the  King  is  the  universal  lord,  and 
original  proprietor  of  all  the  lands  in  his  kingdom ;  and 
that  no  man  doth  or  can  possess  any  part  of  it,  but  what  has 
mediately  or  immediately  been  derived  as  a  gift  from  him, 
to  be  held  upon  feudal  services."  By  this  step,  indeed,  our 
English  ancestors  proba;bly  designed  nothing  more  than  a 
system  of  military  defence ;  but  the  Norman  interpreters, 
skilled  in  all  the  niceties  of  the  feudal  constitution,  gave  a 
very  different  construction  to  the  proceeding ;  introducing 
upon  it  not. only  the  rigorous  doctrines  which  prevailed  in 
the  duchy  of  Normandy,  but  also  such  fruits  and  incidents, 
such  hardships  and  services,  as  were  never  known  to  other 
nations  ;  as  if  the  English  had  in  fact,  as  well  as  theory,  owed 
every  thing  to  the  bounty  of  their  sovereign  lord.  (2  Bl. 
Com.  48  &  seq;  1  Th.  Co.  Lit.  244,  n  (3) ;  Mr.  Hargrave's 
note,  continued  and  enlarged  upon  by  Mr.  Butler,  Id.  913, 
Appx. ;  Sulliv,  Lects.  254,  Lect.  27';  1  Keeves'  Hist.  Eng. 
Law,  9 ;  1  Hume's  England,  Appx.  I  and  II ;  Hal.  Mid. 
Ages,  c.  viii.) 
2"=.  The  Nature  of  Feuds. 
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The  system  of  feuds  was  originally  not  only  an  ordinance 
of  property,  but  also,  and  in  its  peculiar  features,  chiefly,  a 
political  constitution.  By  degrees,  however,  as  society  as- 
sumed a  more  regular  form;  as  the  military  exigency  which 
had  tended  to  foster  the  feudal  relation  became  less  urgent; 
and  as  the  progress  of  trade  and  industry  called  into  being 
new  wants  and  new  wishes,  feuds  acquired  more  and  more 
the  character  of  property,  and  in  the  same  proportion  lost 
their  political  importance.  Hence  they  are  to  be  regarded 
under  the  two-fold  aspect  of  proper  and  improper. 
W.  C.  * 

1^.  Proper  Feuds. 

The  grand  and  fundamental  maxim  of  all  feodal  tenure 
is  this:  that  all  lands  were  originally  granted  out  by  the 
sovereign,  and  are,  therefore,  holden,  either  mediately,  or 
immediately,  of  the  crown.  The  grantor  was  called  the 
lord,  and  he  retained  the  ultimate  property  of  the  feud  or 
fee;  and  the  grantee  who  had  only  the  possession,  accord- 
ing to  the  terms  of  the  grant,  was  called  the  feudatory  or 
vassal,  which  was  only  another  name  for  the  tenant,  or  holder 
of  the  lands.  (2  Bl.  Com.  53  &c. ;  Id.  48  &  seq.) 
W.  C. 
1'-  Kelation  of  Lord  and  Vassal. 

It  implies /ea%  on  one  side,  and  protection  on  the  other. 
(3  Bl.  Com.  46,  54.) 
2*.  Terms  of  the  Feudal  Grant. 

They  were  words  of  gratuitous  donation,  "dedi  et  con- 
cessi,"  and  the  grant  was  perfected  by  corporal  investiture, 
that  is,  the  open  and  notorious  delivery  of  possession  in  the 
presence  of  other  vassals ;  which  in  the  absence  of  the  art 
of  writing,  was  relied  on  as  affording  the  best  evidence  of 
title.  (2  Bl.  Com.  53.) 
3^.  Incidents  of  the  Feudal  Grant. 

2  Bl.  Cora.  53;  1  Th.  Co.  Lit.  252-'3,  n  (C.) 
W.  C 
1*.  Fealty. 

This  is  a  solemn  recognition  by  the  tenant,  of  the  tenure, 
whatever  the  duration  of  the  estate,  and  a  declaration  on 
oath,  of  \m  fidelity  and  attachment  to  the  lord.  It  is,  indeed, 
the  parent  of  the  oath  of  allegiance.  (2  Bl.  Com.  45,  n 
(3);  Id.  63-'4;  1  Th.  Co.  Lit.  253,  n  (C);  Id.  265.) 
2*.  Homage. 

This  was  a  very  humble  service  of  reverence,  done  to 
the  lord,  by  the  tenant  of  an  estate  of  inheritance,  and  was 
merely  an  acknoioledgement  of  tenure, — unless  it  was  homa- 
gium  ligeum,  which  was  rendered  only  to  the  sovereign,  and 
included  fealty  or  allegiance.  It  is  called  homage,  be- 
cause the  tenant's  profession  to  his  lord  was  that  "he  did 
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become  his  man,  from  that  day  forth,  of  life  and  hmb  and 
earthly  honor;" — the  form  of  words  being  devenio  vester 
homo.  (2  Bl.  Com.  45,  n  (3);  Id.  54;  1  Th.  Co.  Lit. 
252-'3,  n  (C).) 
3*.  Service,  to  be  rendered  by  the  Tenant, — besides  Homage 
and  Fealty. 

2  Bl.  Com.  54;  1  Th.  Co.  Lit.  244,  &c. 
W.  C. 
Is.  Suit  of  Court. 

That  is,  to  attend  the  lord's  court,  to  assist,  as  one  of 
the  pares  curia:,  in  the  trial  of  causes.     (2  Bl.  Com.  54.) 
2e.  Military  Services, 

That  is,  to  follow  the  lord  in  war,  with  such  followers, 
and  for  so  many  days  as  were  stipulated  in  the  dona- 
tion.    (2  Bl.  Com.  54.) 
3s.  Agricultural  Services. 

a^'Bl.  Com.  61,  &c.;  1  Tli.  Co.  Lit.  331  to  334. 
4'.  The  Duration  of  the  Feudatory's  Estate. 
2  Bl.  Com.  55. 
W.  C. 
1*.  Estates  at  the  will  of  (he  Lord. 

At  the  first  introduction,  of  feuds,  as  they  were  gratui- 
tous, so  also  they  were  precarious,  and  held  at  the  will 
of  the  lord,  who  was  the  sole  judge  whether  his  vassal 
performed  his  services  faithfully,  or  not. 
2'.  Estates  for  one  or  tioo  years. 

This  was  the  second  stage  of  the  f  eodal  donations,  which, 
when  the  Teutonic  hordes  ceased  to  be  migratory,  and 
began  to    covet  fixed  habitations,  soon  tended  towards 
something  more  permanent.     (2  Bl.  Com.  55.) 
3''.  Estates  for  Life. 

As  soon  as  this  idea  of  a  more  permanent  property 
was  introduced,  feuds  began  to  be  granted  for  life.     (2 
BL  Com   55.) 
4*.  Estates  by  way  of  Inheritance ;  W.  C. 
Is.  Estates  of  Inheritance  Qualified. 

That  is,  the  feud  was  considered  to  pass  to  the  heir, 
provided  the  lord  consented  that  it  should  do  so;  the  lord 
at  first  making  it  purely  a  matter  of  favor,  and  preferring 
any  of  the  tenant's  children  that  he  thought  fit,  the  child 
preferred  generally  acknowledging  the  lord's  good-will, 
in  horses,  money,  arms,  and  the  like,  which  was  called  a 
relief,  because  it  raised  up  and  re-established  the  inheri- 
tance. (2  Bl.  Com.  55-'6.) 
2s.   Estates  of  Inheritance  Unqualified. 

In  process  of  time,  feuds  came  by  degrees  to  be  uni- 
versally, extended  to  the  vassal's  sons,  or  to  such  of  them 
as  the  lord  named;  and  in  this  case  the  form  of  the 
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donation  was  strictly  observed.  If  limited  to  the  vassal's 
heirs,  the  feud  passed  to  the  male  descendants  in  infinir- 
tum,  provided  they  were  of  the  bluod  or  lineage  of  the 
first  feudatory,  but  to  no  others.  And  originally,  the 
descent  extended  to  all  the  sons  alike,  without  distinction 
of  primogeniture;  but  this  proving  inconvenient,  espe- 
cially by  dividing  the  services,  the  feud  began  to  descend 
to  the  eldest  son,  in  exclusion  of  all  the  rest.  (2  Bl.  Com. 
56.) 
5®.  Qualities  of  Feuds.  « 

2  Bl.  Com.  57; 
W.  C. 
!*•  Lands  were  inalienable  by  Tenant,  without  the  lord's  con- 
sent. 

As  the  reason  for  conferring  the  feud  was  the  personal 
abilities  of  the  feudatory  to  serve  in  war,  it  was  not  fit  that 
he  should  be  at  liberty  to  transfer  the  gift,  without  con- 
sulting the  lord's  wishes.      (2  Bl.  Com.  67.) 
2*.  Seignory  inalienable  by  Lord,  without  Tenant's  consent. 
The  lord  could  no  more  transfer  his  seignory  or  pro- 
tection, without  the  vassal's  consent,  than  the  vassal  could 
assign  the  land  without  the  lord's.    (2  Bl.  Com.  57.) 
2*.  Improper  Feuds. 

Improper  feuds  are  such  as  were  bartered  or  sold  to  the 
feudatory  for  a  price;  such  as  were  held  by  a  base  service,  or 
at  least  by  a  service  less  honorable  than  the  military ;  such 
as  were  held  by  a  money-rent,  &c.  But  when  a  feud  was  once 
created,  if  no  diiference  were  expressed  ia  the  creation,  it 
was  treated  as  an  original  and  proper  feud.    (2  Bl.  Com.  58.). 


CHAPTER  V. 

Of  THE.  Ancient  English  Tenures. 

2^.  The  Ancient  Tenures  whereby  Things   Real  were  holden  in 
England. 

In  reference  to  the  doctrine  touching  the  ancient  tenures  of 
England,  we  are  to  have  regard  to  (1),  The  legal  idea,  at  com- 
mon law,  of  the  words  "Tenure,"  "Tenement,"  "Tenant,"  &c.; 
(2),  The  several  species  of  ancient  English  tenures;  (3),  The 
nature  and  incidents  of  tenure  in  chivalry,  or  hj  knight  service ; 
and  (4),  The  abolition  of  military  tenures,  and  of  theii-  oppres- 
sive incidents; 
W.  C. 
1".  The  legal  idea,  at  common  law,  of  the  words  "Tenure," 
"  Tenement,"  «  Tenant,"  &c. 
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Almost  all  the  real  property  in  England  being,  by  the 
policy  of  the  law,  supposed  to  be  granted  by,  and  holden  of, 
some  superior  lord,  in  consideration  of  certain  services  to  be 
rendered  to  him  by  the  possessor  of  the  property,  the  thing 
holden  is  therefore  styled  a  tenement,  the  possessor  thereof  a 
tenant,  and  the  manner  of  their  possession  a  tenure. 

Such  tenants  as  held  immediately  under  the  King  were 
called  tenants  in  capite,  whilst  the  King  was  styled  lord  para- 
mount; and  if  they  let  out  their  lands  to  subordinate  tenants, 
as  they  continued  still  tenants  to  the  King,  whilst  they  were 
lords  to  the  under-tenants,  they  received  the  appellation  of 
w.esne  lords  or  mesnes,  and  the  under-tenants  were  known  as 
tenants  paravail,  being  they  who  were  supposed  to  make  avail 
or  profit  of  the  land.     (2  Bl.  Com.  59.) 

In  Virginia,  as  will  be  seen,  all  feudal  tenures  were  abol- 
ished by  act  of  Assembly  of  1779  (lands  having  been  granted 
by  the  Crown,  and  down  to  that  time  held  in  free  and  common 
socage);  audit  was  declared  that  all  lands  claimed  in  fee- 
simple  should  be  "held  in  absolute  and  unconditional  property," 
that  is,  allodially.  (10  Hen.  Stats.  64.)  But  these  feudal 
terms  are  still  retained  to  express  the  same  general  ideas  as  in 
England,  only  pretermitting  the  notion  of  a  feudal  superior. 
Thus,  a  tenement  in  Virginia  means  a  thing  which  at  common 
law  was  such;  a  tenant,  the  possessor  of  a  tenement;  and 
tenure,  the  manner  of  a  tenant's  possession. 

The  yvords  feodal  and  allodial,  as  applicable  to  the  tenure 
of  lands,  being  so  frequently  contrasted,  it  will  be  worth 
while  to  advert  to  their  imputed  etymology,  respectively. 
Feodal  is  said  to  be  composed  of  fee  (meaning,  in  the  Teu- 
tonic tongue,  a  conditional  reward  or  stipend),  and  odh  (mean- 
ing, in  the  same  language,  property),  with  the  adjective  ter- 
mination al;*  and  allodial,  oi  all  (tota)  and  odh(proprieias), 
with  the  like  termination.  (2  Bl.  Com.  45,  n  (f);  Brock- 
haus'  Convers.  Lexic.  Feudalwesen.')  TtmA,  feodal  means 
belonging  to  stipendary  property,  and  allodial  belonging  to 
property  held  unconditionally,  in  absolute  ownership. 
2".  The  several  species  of  ancient  English  Tenures. 

The  ancient  land-tenures  of  England  are  prominently  dis- 
tinguished into  those  where  the  services  are,  (1),  Free,  or 
such  as  do  not  mis-become  a  freeman;  and  (2),  Those  where 

*  Note. — This  etymology  is  not  free  from  objection.  It  is  said  that  there  is 
no  Teutonic  dialect  in  which  the  word  fee  signifies  a  sUpendary  reioard.  The 
Anglo  Saxon  feoft  has  that  meaning  only  secondarily,  its  primary  signification 
being  cattle,  and  it  came  to  mean  reward  or  fee  not  until  several  centuries  after 
the  origin  of  feuds.  However,  that  argument  is  by  no  means  conclusive,  since  it 
appears  that  the  word  feodum,  was  not  introduced  until  after  the  eleventh  century, 
the  word  previously  used  being  benefldum.     (GUb.  Ten's,  1,  n  II.) 

The  rival  etymology  (which  is  sustained  by  names  as  respectable  as  that  given 
in  the  text),  derives  feodal  from  the  Latin  fide,  because  the  relation  of  lord  and 
vassal  was  one  of  peculiar  and  mutual  faith  and  confidence.  • 
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the  services  are  iase,  or  such  as  a  serf  or  villein  alone  would  be 
willing  to  render.  And  whether  the  services  be  free  or  base, 
they  are  in  amount  either  certain  or  uncertain.  Accordingly, 
the  classification  of  the  ancient  tenures,  and  indeed,  to  a  large 
extent,  of  the  modern  ones  also,  is  regulated  by  these  dis- 
tinctions ; 
W.C. 
1^  Tenures  by  Services  Free. 

That  is,  where  the  service  was  such  as  became  &  freeman 
to  render,  as  to  serve  in  the  wairs,  to  pay  money,  &c.     They 
were  generally  military,  but  they  might  be  agricultural  or 
-      other.     (3  Bl.  Com,  69,  &c.) ; 
W.  C. 
1"-  Tenures  by  Free  Services,  certain  in  amount. 

The  tenure  where  the  services  were  at  once,  in  charac- 
ter free,  and  in  amount  certain  and  determinate,  was  called 
free  socage.  Thus,  to  hold  by  fealty  and  twenty  shillings 
rent,  or  fealty  and  three  days  ploughing,  was  a  socage- 
tenure.  (2  Bl.  Com.  60,  &c.,  79,  &c.;  1  Steph.  Com.  193; 
Burr.  Law  Diet.  Socage.) 
2®.  Tenures  by  Free  Services,  uncertain  in  amount. 

The  most  conspicuous  instance  of  this  manner  of  tenure 
was  chivalry  or  knight-service,  wherein  the  tenant,  for  every 
hnighf s-fee  held  by  him,  was  bound,  if  called  upon,  to  at- 
tend his  lord  in  the  wars  for  such  term  as  he  should  re- 
quire, not  exceeding  forty  days,  however,  in  any  one  year. 
(2  Bl.  Com.  61,  &  seq.;  1  Steph.  Com.  176-"r.) 
2*.  Tenure  by  Services  Base. 

That  is,  where  the  service  was  such  as  was  only  fit  for 
persons  oi  servile  rank,  and  did  not  become  a  freeman  or  a 
soldier  to  perform;  e.  g.,  to  carry  out  the  lord's  manure,  &c. 
(2B1.  Com.  61.); 
W.C. 
1^-  Tenure  by  Base  Services,  certain  in  amount. 

This  sort  of  tenure  was  known  as  villein-socage,  or  as 
privileged  villenage,  the  word  villein  indicating- the  cha- 
racter of  the  service  to  be  such  as  only  villeins  or  serfs 
would  undertake,  and  socage  importing  the  certainty  or 
fixedness  of  the  amount.  (2  Bl.  Com.  62,  98-'9.) 
2®.  Tenure  by  Base  Services,  uncertain  in  amount. 

This  tenure  is  pure  villenage,  and  was  the  least  advan- 
tageous of  all,  the  tenant,  who  was  in  fact  a  mere  bonds- 
man under  the  designation  of  villein,  being  obliged  to  do 
whatever  was  commanded  him,  however  servile  the  function, 
and  without  limitation  as  to  amount.  (2  Bl.  Com.  61-'2.) 
3".  The  Natm-e  and  Incidents  of  Tenure  in  Chivalry  or  by 
Knight-service. 
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Tenm-e  in  chivalry  consists  of,  (1),  Knight-service  proper; 
(2),  Grand  sergeanty;  and  (8),  Escuage  or  scutage; 
W.  C. 
1''.  Tenure  in  Chionlry,  or  by  Knight-service  proper. 

This  was  the  first,  most  universal,  and  most  honorable 
species  of  tenure.     It  was  called  in  Latin  servitium  militare, 
and  in  law-French,  Chivalry,  or  service  de  chivaler,  and  dif- 
fered in  very  few  points  from  a  pure  and  perfect  feud,  be- 
ing entirely  military,  and  the  general  effect  of  the  feodal 
establishment  in  England.     (2  Bl.  Com.  62.) ; 
W.  C. 
1".  Mode  of  granting  Lands  to  be  held  by  Knight-service  ; 
W.  C. 
1^.  Words  of  Grant. 

These  were  words  of  pure  donation,  "dedi  et  concessi," 
as  in  a  strict  and  regular  feud.     (2  Bl.  Com.  63.) 
2*.  Corporal  possession  of  the  Lands. 

Actual  delivery  of  possession,  usually  called  livery  of 
seisin,  was  necessary  to  the  transfer.     (2  Bl.  Com.  63.) 
3*.  Homage  and  Fealty; 

The  grant  was  perfected  by  the  rendition  by  the  gran- 
tee of  homage  and  fealty,  fealty  being  a  solemn  oath  of 
fidelity  to  the  lord,  and  homage  merely  an  acknowledg- 
ment ofUnure.     (2  Bl.  Com.  63,  45,  n  (3).) 
4*.  Other  Military  Services. 

That  is,  to  serve  in  the  wars  when  called  on  by  the 
lord,  so  that  it  did  not  exceed  forty  days  in  the  year,  for 
each  knighCsfee  held  by  the  tenant,  a  knight's  fee  being 
estimated  at  twelve  plough-lands,  and  valued  (though  it 
varied  with  the  times),  temp.  Edward  I  and  II,  at  £20  per 
annum.     (2  Bl.  Com.  62.) 
2".  Fruits  and  Consequences  of  Tenure  by  Knight-  Service. 
These  were  not  foreseen  by  the  English  people,  when 
they  admitted  the  Norman  military  tenures.     They  appear 
to  have  supposed  that,  by  consenting  to  admit  those  tenures, 
they  did  nothing  more  than   agree  that  they  held  their 
lands  mediately  or  immediately  of  the  King;  that  they 
would  be  faithful  and   true  to  him  and  his  successors; 
and  that  they  would  attend  him  in  his  wars  for  any  period 
of  time  not  exceeding  forty  days  yearly.     The  other  con- 
sequences, which  proved  so  oppressive,  were  fastened  upon 
them  by  the  superior  craft  of  the  Norman  lawyers.     (2 
Bl.  Com.  63.) 

These  fruits  and  consequences  are  the  'following:   (1), 
Aids;  (2),  Kehef;  (3),  Primer-seisin;  (4),  Wardship;  (5), 
Marriage;  (6),  Fines  for  alienation;  and,  (T),  Escheat  for 
lack  of  heirs. 
W.  C. 
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1^.  Aids. 

Originally  these  were  mere  benevolences,  granted  vol- 
uniariiy  by  the  tenant  to  his  lord,  in  times  of  difficulty 
and  distress;  but  in  process  of  time  exacted  as  a  right. 
(2  Bl.  Com.  63;  Gilb.  Tenures,  Introd.  xix,  xx.)  \ 

W.  C. 
is.  Aids  to  ransom  the  lord's  person /rom  Captimty. 

Which  was  claimed  to  be  the  necessary  consequence 
of  the  proper  feudal  attachment  and  fidelity  on  the  part 
of  the  vassal  • 

2^.  Aids  to  make  the  lord's  eldest  son  a  Knight. 

The  ceremony  of  knighting  was  attended  with  much 
pomp  and  expense,  and  did  not  take  place  until  the  heir 
was  fifteen  years  old,  and  capable  of  bearing  arms.  It 
was,  therefore,  an  occasion  when  substantial  testi- 
monials of  attachment  on  the  part  of  the  vassals  were 
peculiarly  acceptable. 
3s.  Aids  to  provide  a  marriage-portion  for  the  lord's  eldest 
daughter.- 
2'.  Eelief. 

A  sort  of  fine  or  composition  with  the  lord,  (if  the 
heir  was  of  full  age,  i.  e.  twenty-one  years,  at  the  death 
of  the  ancestor),  for  taking  up  the  estate  (relevare),  the 
same  being  lapsed  or  fallen  by  the  death  of  the  last 
tenant.  It  was  £5  for  a  knights  fee,  of  about  £20  per 
annum.  (2  Bl.  Com.  65.) 
3*.  Primer  Seisin. 

A  sort  of  additional  relief,  applicable  only  in   case  of 
the  King's  tenants  in  capite,  and  when  the  heir  was  of 
full  age.     It  was  one  year's  profits,  or  for  a  reversion,  a 
half-year's  profits.     (2  Bl.  Com.  66.) 
4*.  Wardship;  W.  C. 
Is.  Extent  of  lord's  authority,  as  Guardian  in  Chivalry. 
He  had  full  control  of  the  ward's  person,  and  of  all  the 
lands  within  the  lord's  seignory ;  or  if  the  King  were  the 
guardian,  of  all  his  lands  every  where.     (1  Th.  Co.  Lit. 
152,  n  (1.)     The  design  was,  that  the  lord  should  see 
that  the  wards  "be,  in  their  young  years,  taught  the 
deeds  of  chivalry,  and  other  virtuous  and  worthy  sciences." 
(1  Th.  Co.  Lit.  288;  2  Bl.  Com.  67,  &c.) 
2s.  Ouster  le  main. 

This  was  the  delivery  of  the  inheritance  out  of  the 
guardian's  hands,  for  which  half  a  year's  profits  of  the 
lands  were  paid.     (2  Bl.  Com.  68.) 
3s.  Knighthood  in  case  of  tenants  in  capite,  or  perhaps 
also,  in. case  of  tenants  of  private  persons. 

The  land  held  by  the  tenant  must  have  been  at  least 
a  knights  fee,  in  order  to  compel  him  to  receive  the 
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order  of  kaight-hood;  but  if  then  he  refused,  he  was 
subjected  to  a  fine.     (2  Bl.  Com.  69,  &  n  (8).) 
6*.  Marriage. 

That  is,  the  right  of  the  lord  to  dispose  of  his  infant 
ward  in  marriage,  and  if  the  ward  refused,  (the  match 
being  a  suitable  one,  without  disparagement  or  inequality), 
to  demand  the  value  of  the  marriage;  that  is  as  much  as 
any  one  would  bona  fide  give  to  the  lord  for  such  an  al- 
liance, the  forfeiture  being  doubled,  if  the  ward  contracted 
a  marriage  without  the  lord's  consent.  Originally  this 
was  confined  to  the  case  of  female  heirs,  for  which  there 
was  this  much  show  of  reason,  that  it  intimately  con- 
cerned the  lord's  i'nterest  and  safety  that  his  female  vas- 
sal should  marry  one  friendly,  and  not  hostile  to  him.  (2 
Bl.  Com.  70.) 
€'.  Fines  for  Alienation. 

As  it  was  not  reasonable  nor  allowed  to  a  vassal  to  dis- 
pose of  the  lord's  gift  to  another,  and  thus  substitute  a 
new  tenant  in  his  stead,  without  the  lord's  consent,  the  lord 
in  process  of  time  made  merchandise  of  his  consent,  and 
would  give  it  only  when  paid  therefor.     The  sum  thus 
paid  was   called  a  fine  for  aliena.tion.      It  was  exacted, 
(after  the  statute  quia  emptores,  &c.,  18  Edw.  I),  of  the 
King's  tenants  in  capite  alone,  and  was  finally  fixed  at 
one-third  of  the  yearly  value.     (2  Bl.  Com.  72.) 
7'  Escheat  for  lack  of  Heirs. 
2  Bl.  Com.  72-'3. 
W.  C. 
1«.  Failure  of  heirs,  by  reason  of  conviction  of  treason  or 
felony. 

Whereby  the  blood  is  attainted  and  corrupted,  so  far 
as  to  be  incapable  of  transmitting  inheritance.     (2  Bl. 
Com.  72-'3.) 
2s.  Failure  of  heirs,  for  loant  of  blood-relations,  capable  of 
inheriting. 

2  Bl.  Com.  73. 
2*.  Tenure  by  Grrand  Sergeanty  ( Serviiium  Magnum.) 

This  was  a  species  of  knight-service,  so  called  because, 
like  knight-service  proper,  the  service  or  render  was  of  a 
free  and  honorable  nature,  and  uncertain  in  amount,  and  was 
attended,  for  the  most  part,  with  similar  fruits  and  con- 
sequences as  knight-service.  The  service,  indeed,  if  it 
savored  of  war  at  all,  as  it  did  not  always  do,  was  not 
strictly  military,  the  tenant's  obligation  being,  not  to  serve 
the  King  generally  in  his  wars,  but  to  do  some  special 
honorary  service  to  him  in  person:  as  to  carry  his  banner, 
his  sword,  or  the  like;  or  to  be  his  butler,  champion,  or 
other  officer  at  his  coronation.  Tenure  by  carnage,  namely, 
5 
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to  wind  a  horn  when  enemies  entered  the  land,  in  order  to 
warn  the  King's  subjects,  was  a  species  of  grand-sergeanty. 
(2  Bl.  Com.  73-'4.) 
3^  Tenure  by  Escuage,  or  Scutage,  {Serviimm  Scuii.) 

This  was  a  tenure  where  the  personal  military  service 
stipulated  for  in  the  tenure  by  chivalry  was,  by  arrange- 
ment between  the  lord  and  vassal,  commuted  by  a  pecuniary 
satisfaction,  levied  by  assessments,  at  so  much  for  every 
knight's  fee.  It  was  called  in  Latin,  scutagium,  or  .■-ervitium 
scuti,  from  scutum,  a  well  kno-jm  denomination  for  money; 
and  in  like  manner  in  Norman  French,  escuage;  or,  as  Lit- 
tleton, Coke,  and  Bracton  say,  because  it  was  the  service  of 
the  shield,  i.  e.  of  arms,  being  a  compensation  for  actual 
service.  (2  Bl.  Com.  74,  &  n  (15).) 
4°.  The  abolition  of  2Mitary  Tenures,  and  of  their  oppressive  In- 
cidents. 

By  Stat.  12  Car.  II,  c.  24,  (A.  D.  1660),  fines  for  aUena- 
tion,  tenures  by  homage,  knight-service,  and  escuage,  aids  for 
marrying  a  daughter,  or  knighting  a  son,  and  all  tenures  of 
the  King  in  capite,  were  abolished,  and  all  sorts  of  tenures 
converted  into  free  and  common  socage,  save  frankalmoign,  or 
free-alms,  (a  spiritual  and  not  a  lay  tenure,  the  services  being 
purely  religious,  e.  g.,  to  pray  for  the  soul  of  the  grantor  after 
death),  copyhold,  and  the  honorary  services  of  grand-sergeanty. 
(2  Bl.  Com.  77.) 


CHAPTER  VI. 

Of  the  Modern  Tenures. 


5*.  The  Modern  Tenures,  whereby  Things  Ileal  are  Holden  in 

England. 

The   modern  land-tenures  in  England   include,   (1),  The 

socage-tenures;  (2),  Copyhold-tenure;  (3),  Tenure  in  ancient 

demesne;  and,  (4),  Tenure  in  frankalmoign.     (2  Bl.  Com,  78 

&  seq.) 

W.  C. 
1<=  The  Socage-Tenures ;  W.  C. 

I'l  The  characteristic  of  Socage-Tenure. 

To  have  the  services,  or  rents  ascertained,  and  determined 
in  amount.  It  is  probably  derived,  not  from  soca  a  plough, 
as  Littleton  and  others  supposed,  (implying  originally,  only 
agricultural  services,  therefore),  but  from  Ang.  Sax.  Soc, 
liberty  or  privilege.  (2  Bl.  Com.  80 ;  1  Steph.  Com.  193, 
&  n  (h).) 

2*.  The  several  species  of  Socage-Tenures;  W.  C. 
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1''-  Free  and  Common  Socage. 

The  teniire  whereby  most  of  the  lands  in  England  are 
held,  since  12   Car.  II,  c.  24,  being  characterized  by  the 
ascertainment  of  the  rents  or  services.     (2  Bl.  Com.  79  & 
seq.) 
2"-  Petit  Sergeanty,  {Serdiium  Parvum.) 

This  is  a  tenure  in  capiie  {i.  e.  of  the  King),  by  the  ser- 
vice of  rendering  annually  some  small  implement  of  war, 
e.  g.  a  bow,  sword,  lance,  &c.     (2  Bl.  Com.  81.) 
3®.  Bui'gage-Tenure. 

It  occurs  in  ancient  boroughs  (whence  its  name),  and  is 
indeed  a  town-socage,  a  remnant  of  Saxon  liberty.     (2  Bl. 
Com.  82,  &c.) 
W.  C. 
1*.  The  Custom  of  Borough-English. 

This  is  the  most  prominent  of  a  number  of  special 
customs  which  affect   lands  held  by  burgage-tenure.     It 
appears  to  be  called  \)Ovou^\-English,  as  if  in  contradis- 
tinction to  the  Norman  customs.     The  most  remarkable 
trait  connected  with  borough-English  is  that,  on  the  father's 
death,  the  youngest  son,  and  not  the  eldest,  succeeds  to  the 
burgage-tenements.     For  which  Littleton  giveg  this  rea- 
son :  because  the  younger  son,  by  reason  of  his  tender 
age,  is  not  so  capable  as  the  rest  to  help  himself.     (2  Bl. 
Com.  83;  1  Th.  Co.  Lit.  437.) 
2'.  Custom  of  endowing  widov)s  of  all  the  husband's  lands,  in- 
stead of  one-third. 
2  Bl.  Com.  84. 
4«.  Gavelkind  Tenure;  W.  C. 
1*.  Where  GavelkindAenure  principally  prevails,  &c. 

In  the  county  of  Kent,  where  the  Saxon  resistance  to 
the  Normans  was  most  obstinate.     Hence,  it  is  inferred 
to  have  been  a  Saxon  tenure  before  the  Conquest.    (2  Bl. 
Com.  84;  but  see  Id.  n  6).) 
2'.  The  distinguishing  properties  of  Gavelkind-  Tenure;  W.  C. 
1«.  Tenant  of  gavelkind  lands,  may  aliene  at  fifteen. 
2s.  The  land  is  not  subject  to  escheat  for  felony. 
3s.  Devisable  by  will,  prior  to  Statute  of  Wills,  32  &  34 

Hen.  YIII. 
4s.  Descends  to  all  the  sons  together. 
3'^.  The  incidents  and  consequences  of  Socage-tenure. 
2  Bl.  Com.  86 ; 

w.  c. 

1^.  Marks  of  the  feudal  origin  of  Socage  tenm-e. 
2  Bl.  Com.  86  ; 
W.  C. 
V.  Held  of  a  Superior. 
2'.  Held  by  some  Rent  or  Service. 
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2^.  The  incidents  of  Socage-tenure. 
2B1.  Com.  86-'7; 
W.  C. 
1*.  Aids;  W.  C. 
is.  Aids  to  knight  the  lord's  eldest  Son. 
2^.  Aids  to  marry  the  lord's  eldest  Daughter. 

All  aids  were  abolished  by  Stat.  12  Car.  II,  c.  24; 
{Ante  p.  66,  4".) 
2f.  Relief. 

Same  in  character  as  in  knight-service  (Ante  p.  64,  2*), 
but  instead  of  one-fourth,  it  was  the  whole  of  one  year's 
rent.     (2  Bl   Com.  87.) 
3^.   Primer-Seisin. 

Same  in  character  and  amount  as  in  knight-service. 
(Ante  p.  64,  3';  2  Bl.  Com.  87.) 

Primer-seisin  was  abolished  by  Stat.  12  Car.  II,  c.  24. 
4*.  Wardship. 

Not  for  the  benefit  of  the  lord,  nor  belonging  to  him, 
but  for  the  benefit  of  the  ward,  and  devolving  on  the  next 
of  kin  of  the  inlant,  who  cannot  by  possibility  inherit  the 
land.     (2  Bl.  Com.  87-'8.) 
5*.  Marriage. 

But  for  the  exclusive  benefit  of  the  infant.     (1  Bl. 
Com.  88.) 
6'.  Fines  for  Alienation. 

Just  as  in  knight-service.     {Ante  p.  65,  6';  2  Bl  Com. 
89.) 

Fines  for  alienation  were  abolished  by  Stat.  12  Car.  II, 
e.  24. 
V-  Escheat. 

Just  as  in  knight-service,  except  in  gavelkind  lands. 
{Ante  p.  65,  7';  2  Bl.  Com.  89.) 
2°.    Copyhold-tenure. 

2  Bl.  Com.  90,  &  seq, ; 
W.  C. 
li-  Origin  of  Copyhold-tenure ;  W.  C. 
I''.  Pure  Villenage. 

From  this  ignoble  origin  sprang  copyhold^tenure.     {Ante 
p.  62,  2";  2  Bl.  Com.  90;  Bac.  Abr.  Copyhold.) 
2".  Nature  and  Origin  of  Manors. 

A  manor,  manerium  (a  manendo),  because  the  usual  resi- 
dence of  the  owner,  seems  to  have  been  a  district  of  ground 
held  by  lords  or  great  personages,  (whence  it  is  also  styled 
a  barony,  or  lordship) ;  who  were  accustomed  to  keep  in  their 
own  hands  so  much  land  as  was  necessary  for  the  imme- 
diate use  and  comfort  of  their  fairdlies,  and  to  distribute 
the  rest  among  their  tenants.  (2  Bl.  Com.  90 ;  Bac.  Abr. 
Copyhold) ; 
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W..C. 

1^.  Demesne-lands  (dominicales  terrce). 

Being  those  which  are  occupied  and  cultivated  by  the 
lord  himself.     (2  Bl.  Com.  90.) 
2'.  Tenemental  lands. 

Being  those  distributed  among  the  lord's  tenants.     (2 
Bl.  Com.  90.) 
W.  C. 
1^.  Boc-land. 

Land  held  by  deed,  at  certain  rent,  and  not  differing 
essentially  from  free-socage  lands.     (2  Bl.  Com.  90.) 
2s.  Folc-land. 

Land  held  by  no  assurance  in  writing,  by  persons  in 
the  condition  of  villeins,  and  resumable  originally,  at 
the  lord's  pfeasure.     (2  Bl.  Com.  90.) 
W.  C. 
I''.  Villeins  Regardant. 

Villeins  annexed  to  and  passing  with  the  soil.     (1 
Bl.  Com.  93.) 
2^-  Villeins  in  Gross. 

Annexed  to  the  lord' s person  only.  (2  Bl.  Com.  93.) 
These  folc-land  tenants  came  ultimately  to  the  sure 
and  stable  tenure  by  copy  of  court  roll — that  is,  at  the 
will  of  the  lord,  but  his  will  to  be  determined  only  ac- 
cording to  the  custom  of  the  manor,  as  evidenced  by  the 
copy  of  the  rolls,  or  records,  of  the  manorial  court. 
The  original  tenure  was  neither  feudal,  Saxon,  nor 
Norman  strictly,  but  mixed  of  them  all,  and  probably 
somewhat  Danish  in  its  constitution.  (2  Bl.  Com.  92.) 
3®    The  Court-baron,  or  Manorial  Court. 

Licident  to  every  complete  manor.     Every  lord  or  baron 
was  empowered  to  hold  a  domestic  court,  called  the  court- 
haron,  for  redressing  misdemeanors  and  nuisances  within 
the-  manor,  and  for  settling  disputes  of  property  among 
the  tenants.     This  court  is  an  inseparable  ingredient  of 
every  manor;  and  if  the  number  of  suitors  should  so  fail 
as  not  to  leave  sufficient  to  make  a  jury  or  homage — that 
■is,  two  freehold  tenants  at  least, — the  manor  itself — that 
is,  the  manorial  privileges  attached  to  the  estate, — are  for 
the  most  part  lost.     (2  Bl.  Com.  90,  91,  &  n  (14).) 
2'^-  The  essential  principles  of  Copyhold-tenure. 
1  Bl.  Com.  97; 
W.  C. 
1®.  Lands  must  be  parcel  of  a  Manor. 
2".  Lands  must  have  been  demised  immemorially  by  copy 

of  Court  Soil. 
3*^.  Mode  of  Admittance  to  a  Copyhold  Estate. 
2  Bl.  Com.  97,  n  (22),  &c. 
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3*.  The  quantity  of  interest  which  may  be  held  by  a  Copyhold 
Tenant. 

In  those  manors  where  the  custom  has  been  to  permit 
the  heir  to  succeed  the  ancestor  in  his  tenure,  the  estate  is 
styled  a  copyhold  of  inhentance.     In  others,  where  the  lords 
have  been  more  vigilant  to  maintain  their  rights,  they  re- 
main copyholds  for  life  only.     (2  Bl.  Com.  97.) 
4"^.  The  Fruits  and  Appendages  of  Copyhold-tenure; 
W.  C. 
1^  Fealty. 

Belongs  to  copyhold,  as  to  all  feudal  tenures,  except 
estates  at  will.     (1  Th.  Co.  Lit.  675;  2  Bl.  Com.  97.) 
2®.  Services. 

Including  rents,  belong  to  copyhold  as  to  other  tenm-es. 
(2  Bl.  Com.  97.) 
3^  Relief. 

Belongs  to  copyholds  of  inheritance.     (2  Bl.  Com.  97; 
Bouv.  Law  Diet.  Relief!) 
4®.  "Wardship. 

Devolves  on  the  lord,  but  for  the  ward^s  benefit.     (2  Bl. 
Com.  98.) 
6".  Fines  for  Alienation. 

Must  be  reasonable,  if  the  amount  is  not  fixed  by  the 
custom  of  the  manor.     (2  Bl.  Com.  98,  &  n  (25).) 
6«-  Escheat. 

Belongs  to  copyholds  of  inheritance.     (2  Bl.  Com.  97.) 
7^  Heriots. 

A  right  arising  out  of  a  Danish  custom,  whereby  the 
lord,  on  the  tenant's  death,  was  entitled  to  take  his  l)est 
beast,  ov  other  chattel.     (2  Bl.  Com.  97,  422,  &  seq.) 
3"-  Tenure  in  Ancient  Demesne. 

Originally,  villein-socage.     (2  Bl.  Com.  98 ;  Ante,  p.  62, 1*.) 
W.  C. 
1"^-  Origin  of  Tenure  in  Ancient  Demense. 

Tenants  hold   (or  did  originally  hold)  of   the  crown,  by 
fxed  and  deterimhuite  services.     (2  Bl.  Com.  99.) 
,  2'^.  The  interest  of  Tenants  in  Ancient  Demesne. 

They  have  an  interest  equivalent  to  a  freehold.     (2  Bl. 
Com.  iOO.) 
3''.  Incidents  of  Tenure  in  Ancient  Demesne. 
2  Bl   Com.  100. 
W.  C. 
1*-  Bight  of  Tenants  to  try  their  titles  in  a  court  of  their 

own,  called  a  '■'■Court  of  Ancient  Demesne!'' 
2".  Tenants  are  exempt  (as  being  tenants  of  the  crou)n)  from 

Tolls,  Taxes,  Serving  on  Juries,  &c. 
3"   Tenants  pay  Determinate  Rents. 
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4".  The  Tenure  is  a  species  of  Copyhold,  and  Lands  are  con- 
veyed, as  in  that,  by  Surrender. 
■i"'-  Tenure  in  Frankalmoign,  or  Free  Alms. 

A  spirituol  tenure,  in  case  of  ancient  religious  corporations, 
to  pray  for  the  repose  of   the  soul  of  the  donor,  and  of  his 
heirs!  '  (2  Bl.  Com.  101.) 
4''.  The  Tenure  of  Lands  in  Virginia;  W.  C. 
1".  Tenure  of  Lands  in  "Virginia  prior  to  May,  1779. 

They  were  universally  held  (by  the  terms  of  the  royal 
grants)  in  "free  and  common  socage,  as  of  the  King's  Tnanor 
of  East  Greenwich.'^ 
2".  Tenure  of  Lands  in  Virginia,  since  May,  1779. 

The  Tenure  lias  been  Allodial,  and  dischai-ged  of  all  guit- 
rents,   &c.,  which  may  have  been  reserved   by  the  crown 
grants.     (10  Hen.  Stats.  64.) 
Z'^.  Estates  in  Things  Keal . 

Estate  (status)  signifies  the  condition  or  circumstance  in  which 
the  owner  stands  with  rega?'d  to  his  property.     And  to  ascer- 
tain this  with  precision,  estates  may  be  considered,  _/iVs<,  with 
regard  to  the  quantity  of  interest  the  tenant  has  in  the  tene- 
ment; secondly,  with   regard  to  the  qualifications  of  interest 
which  may  exist  in  reference  thereto,  hy  condition  or  otherwise ; 
thirdly,  with  regard  to  the  time  of  enjoyment,  whether  inpre- 
senti  or  in  futuro  ;  and  fourthly,  with  regard  to  the  number 
and  connexions  of  the  tenants.     (2  Bl.  Com.  103); 
W.  C. 
I''-  The  Quantity  of  Interest  which  may  be  had  in  Things  Real; 
The  quantity  of  interest  which  may  be  had  in  things  real, 
consists  of  (1),  Estates  of  freehold;  and  (2),  Estates  less  than 
freehold ; 
W.  C. 
1<=-  Estates  of  Freehold. 

An  estate  of  Freehold,  [liberum  ter>ementum),  or  Frank-tene- 
ment, is  an  estate  of  indeterminate  duration,  other  than  an  es- 
tate at  will,  or  by  sufferance ;  e.  g.  an  estate  in  fee-simple,  an 
estate  for  life,  an  estate  until  W  returns  from  Europe,  an 
estate  durante  vidultate,  an  estate  during  coverture,  &c. 
(Bract.  Fol.  27;  1  Th.  Co.  Lit.  621  &  n  (C).) 

It  derives  its  name  from  the  fact  that  it  was  esteemed  the 
■only  estate  worthy  of  2,freemarCs  and  a  soldier'' s  acceptance. 
Freeholds  at  common  law  could  be  created,  or  conveyed, 
only  by  actual  corporal  delivery  of  the  possession  by  the 
grantor  to  the  grantee,  which  solemnity  was  known  as  "Livery 
of  Seisin.''''  Hence  lands,  as  to  the  immediate  freehold 
thereof,  were  said  to  lie  in  I'lvery ; 

Estates  of  freehold  are  either  (1),  Of  inlieritance,  or  (2), 
Not  of  inheritance ; 
"W.  C. 
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CHAPTEE  VII. 

OF  FREEHOLD  ESTATE  OF  INHEEITANCE. 

• 

1*.  Freehold  Estates  of  Inheritance. 

These  are  such  freehold  estates  as,  upon  the  death  of  the 
tenant,  will  or  may  go  to  his  nearest  kindred,  whom  the  law- 
appoints  to  be  his  heirs; 

They  are  of  four  kinds,  namely,  (1),  Estates  in  fee-simple 
absolute ;  (2),  Estates  in  f  ee-quaiified ;  (3),  Estates  in  fee-con- 
ditional ;  and  (4),  Estates  in  fee-tail ; 
W.  C. 
1^.  Estates  in  Fee-simple  Absolute. 

The  discussion  of  estates  in  fee-simple  absolute  leads 
us  to  observe,  (1),  The  extent  of  interest  possessed  by  the 
owner  of  such  estates ;  (2),  The  technical  words  needful 
to  create  an  estate  in  fee-simple ;  and  (3),  The  incidents 
belonging  to  such  an  estate ; 
W.  C. 
1*.  Extent  of  \vA&i:&&'i  possessed  hy  the  owner  of  the  Fee- 
simple  Absolute. 

An  estate  in  fee-simple  is  the  entire  and  absolute  pro- 
perty of  the  subject,  and  therefore,  wlien  one  grants  such 
an  estate,  he  can  make  no  further  disposition  of  the  pro- 
perty, (save  by  way  of  sidstitution),  for  he  has  already 
granted  the  whole  and  entire  interest  that  is  possible  for 
him  to  have,  and  consequently  nothing  remains  in  him. 
The  substitution  of  another  estate  for  a  fee-simple  is  at 
common  law  practicable  only  where  the  fee-simple  is  a 
future  and  contingent  estate,  and  never  vests  ;  in  which 
case  another  estate,  a  fee-simple  for  example,  may  be  sub- 
stituted in  its  room.  This  is  known  as  the  doctrine  of 
concurrent  fees,  or  of  remainders  limited  upon  a  con- 
tingency in  a  double  aspect,  or  of  remainders  upon  a 
double  contingency .  Thus,  if  a  conveyance  be  made  to 
A  for  life,  remainder,  if  A  should  die  in  B's  life-time,  to 
B  and  his  heirs,  and  in  case  B  should  die  in  A's  life-time, 
to  A  and  his  heirs,  B  and  A  would  each  have  fee-simple 
estates,  but  contingent  ones  by  way  if  remainder,  so  that 
A's  fee-simple  is  to  take  effect  only  in  case  B's  fails  to 
vest.  (Loddington  v.  Kime,  1  Ld.  E.aym.  203 ;  Doe  v. 
Burnsall,  6  T.  E.  30 ;  Hawk.  Abr.  36  n  (76).)  By  con- 
veyances operating  under  the  Statutes  of  Wills,  (Y.  C. 
1873,  c.  118,  §  2),  or  of  Uses  or  of  Grants  (V  C.  1873, 
c.  112,  §  14,  4),  such  substitutions  of  one  fee-simple  for 
another  may  be  made  even  after  the  first  is  vested.  It 
may  be  divested  upon  a  subsequent  contingency,  and  the 
property  be  transferred  to  another  person  in  iee-simple. 
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Q\e  rationale  of  which  will  be  explained  in  a  subsequent 
connexion.  (2  Th.  Co.  Lit.  87  n  (L.  27,  768,  Butler's 
note,  II;  Fearne's  Hem.  399  &  seq,  &  n  (d);  Post.  c. 
X.  xi.)' 

But  a  fee  simple  may  be  variable  as  to  place,  and  also 
as  to  person;  of  which  Sir  Edward  Coke  gives  three  in- 
stances, namely:  (1),  Where  a  meadow  of  eighty  acres 
has  been  used  time  out  of  mind,  to  be  divided  between 
cei'tain  persons,  so  as  yearly  to  assign  and  lot  out  to  each 
their  respective  portions,  sometimes  in  one  part  of  the 
meadow,  and  sometimes  in  another;  (2),  Where  a  parti- 
tion is  made  between  two  co-parceners  (or  joint  heirs)  of 
one  and  the  self-same  land,  that  the  one  shall  have  the 
land  from  Easter  until  Lammas  to  her  and  to  her  heirs, 
and  the  other  shall  have  it  from  Lammas  till  Easter  to  her 
and  her  heirs  ;  or  the  one  shall  have  it  the  first  year,  and 
the  other  the  second  year,  alternis  vicibus,  (fee. ;  and  (3), 
Where  two  co-parceners  have  two  several  manors  by 
descent,  and  they  make  partition,  that  the  one  shall  have 
the  one  manor  for  a  year,  and  the  other  the  other  manor 
for  the  same  year,  and  after  that  year,  then  she  that  had 
the  one  manor  shall  have  the  other,  ei  sic  alternis  vicibus, 
forever.  (1  Th.  Co.  Lit.  505,  &c.,  &  n  (X).)  And  Mr. 
Preston  reconciles  this  seeming  incongruity  by  observing 
that  the  estate  is  permanent,  as  to  the  duration  of  the  in- 
terest, tho.ugh  it  shifts  as  to  the  possession.  Each  party 
in  each  of  the  instances  has  an  estate,  which  has  continu- 
ance at  all  times.  His  right  to  the  possession  is  indeed 
constantly  fluctuating,  but  his  estate  is  always  the  same; 
and  he  has,  at  all  times,  a  present  fixed  right  of  present 
or  future  enjoyment.  (1  Prest.  Est.  257-'8.) 
W.  C. 
le.  Legal  import  of  the  words  "in  Fee,"  and  "Seised  in  his 
Demesne,  as  of  Fee;"  W.  C. 

The  words  "in  fee,"  according  to  their  original  signi- 
fication, are  the  same  as  in  fide,  or  in  feudo,  and  import 
an  estate  held  feudally,  of  some  superior,  in  whom,  ac- 
cording to  the  fundamental  idea  of  feuds,  resides  the 
ultimate  property  of  the  land,  the  dominium  directum, 
the  tenant  having  only  the  usufruct,  or  dominium  utile. 
Hence  the  strongest  and  highest  estate  in  lands,  which 
at  common  law  anj-  subject  could  have,  was  expressed 
by  the  words,  "he  is  seised  thereof  ii^  his  demesne,  as  of 
fee."  It  is  his  demesne,  dominicum,  or  property,  since 
it  belongs  to  him  and  to  his  heirs  forever;  yet  this 
dominicum,  property,  or  demesne,  is  strictly  not  absolute 
or  allodial,  but  qualified  or  feudal;  it  is  his  demense, 
but  as  of  fee.     (2  Bl.  Com.  105.) 
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But  whilst  the  primary  use  of  the  word  fee,  was  in 
contradistinction  to  allodium,  or  absolute  property,  the 
English  lawyers  for  more  than  a  century  have  not  em- 
ployed it  generally  in  this  sense,  having  nothing  to  do 
with  allodium,  and,  therefore,  no  occasion  to  contrast  the 
two  modes  of  ownership;  but  they  use  it  particularly  to 
express  the  continuance  or  quantity  of  estate.  A  fee, 
therefore,  in  general,  signifies  an  estate  of  inheritance; 
being  the  highest  and  most  extensive  interest  that  a  man 
can  have  in  a  feud;  and  when  the  term  occurs  simply, 
without  any  other  adjunct,  or  has  the  adjunct  of  simple 
annexed  to  it,  (as  a  fee,  or  a  fee-simple),  it  is  used  in 
contradistinction  to  a  fe-condltionnl,  a  fee-tail,  &c.;  im- 
porting an  absolute  inheritance,  clear  of  any  condition, 
Hmitation  or  restriction  to  particular  heirs,  but  descend- 
ible to  the  heirs  general.  And  in  no  other  sense  than 
this  is  the  King  said  to  be  seised  in  fee,  he  being  the 
feudatory  of  no  man.     (2  Bl.  Com.  106.) 

In  Virginia  the  same  nomenclature  prevails  for  the 
opposite  reason.  Our  lawyers  have  no  occasion  to  em- 
ploy the  word  fee  in  its  primary  sense  of  contrast  with 
allodium,  since  our  lands  are  all  allodial,  and  we  have 
nothing  to  do  with  feudality;  and  so  we  use  it,  as  in 
modern  times  it  is  used  in  England,  merely  to  express, 
when  standing  alone,  or  with  the  adjunct  simple,  an 
absolute  and  unqualified  estate  of  inheritance,  the  largest 
which  it  is  possible  for  any  one  to  have.  (1  Th.  Co. 
Lit.  488,  491;  1  Lom.  Dig.  14,  &c  ) 

In  this  sense,  unless  otherwise  expressed,  the  word/ue 
will  be  hereafter  used;  but  it  should  be  observed  that  it 
it  not  usual  to  say  of  an  incorporeal  subject,  that  the 
owner  is  seised  of  it  in  his  demesne  as  of  fee,  but  only 
that  he  is  seised  as  of  fee,  tor  the  owner  hath  no  domini- 
cum,  demesne,  or  property  in  the  thi?ici  itself,  but  only  a 
right  derived  out  of  it.  (2  Bl.  Com.  106.) 
28.  The  Fee,  or  Inheritance,  being  in  Abeyance. 

That  is,  (as  the  word  signifies),  in  expectation,  remem- 
brance, and  contemplation  in  law;  there  being  no  per- 
son in  esse  in  whom  it  can  vest;  though  the  law  con- 
siders it  as  always  potentially  existing,  and  ready  to  vest 
whenever  a  proper  OMTier  appears.  Thus,  in  a  grant  to 
John  for  life,  and  afterwards  to  the  heirs  of  Richard,  the 
inheritance  is  plainly  granted  neither  to  John,  nor  to 
Richard,  nor  can  it  vest  in  the  heirs  of  Richard  till  his 
death,  nam  nemo  est  hceres  viventis;  it  remains,  therefore, 
according  to  Littleton  and  the  earlier  writers,  includ- 
ing Blackstone,  in  waiting  or  abeyance,  during  the  life 
of  Richard.     (2  Bl   Com.  107;  3  Th.  Co.  Lit.  102-'3.) 
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Mr.  Fearne,  however,  considers  that  the  inheritance 
can  in  no  case  be  properly  said  to  be  in  abeyance,  but 
that  it  remains  in  the  grantor,  or  in  the  case  of  a  will,  in 
the  de,visor''s  heirs,  until  the  contingency  occurs  on  which 
it  is  to  vest.  (2  Bl.  Com.  107,  n  (8);  Fearne's  Kern. 
351,  360,  363;  Post.  398-'9,  c.  xi.) 
3s.  The  Freehold  being  in  Abeyance. 

This  is  neoer  admitted,  at  least  by  the  act  of  the  party, 
for  two  reasons,  1st,  That  if  it  were  allowed,  there  would 
be  none  to  render  the  military  services ;  2ndly,  That  there 
would  be  none  to  sue  or  to  be  sued  for  the  title  during 
such  abeyance.   (2Bl.Com.  107,n  (7);  3Th.Co.Lit.n(G).) 
2'.  The  technical  words  necessary  to   create   an   Estate  in 
Fee-simple;  W.  C. 
is.  The  technical  words  necessary  at  Common  law,  to  create 
a  Fee-simple;  W.  C. 
l''.  The  technical  words  necessary  in  Conveyances  inter 
vivos;   W.  C. 
1'.  Conveyances  to  Natural  Persons. 

The  word  "heirs"  is  indispensable  in  order  to  create 
any  estate  of  inheritance,  which  is  a  relic  of  that  feudal 
strictness  which  required  that  the  form  of  the  dona- 
tion should  be  punctually  pursued,  lest  the  lord  be 
construed  to  give  more  than  he  designed.  (2  Bl. 
Com.  107-'8.) 
2'.  Conveyances  to  Corporations. 

If  the  corporation  be  sole,  the  word  successors  is 
proper,  and  perhaps  required ;  whilst  if  aggregate, 
that  word  is  frequently  unimportant;  for  although 
withoiit  it  the  conveyance  is  only  for  life,  yet  cor- 
porations are,  or  may  be,  o^  perpetual  duration.  (2  Bl. 
Com.  109.) 
2^.  Technical  words  necessary  in  conveyance  of  Fee-sim- 
ple, by  Devise. 

No  technical  words  are  required.  The  inteiit  only  is 
regarded.  The  testator  being  generally  i?iqps  eonsilii 
in  making  his  will,  it  was  necessary  to  choose  in  this, 
as  in  many  other  particulars,  between  frustrating  most 
devises,  for  want  of  the  proper  technical  words,  and 
dispensing  with  technical  expressions  and  the  certainty 
thereby  engendered.  The  law  chose  the  latter  alter- 
native, whether  wisely  or  not,  as  a  general  rule,  in  view 
of  the  uncertainty  and  litigation  which  has  ensued  in 
the  interpretation  of  wills,  may  admit  of  question.  (2 
Bl.  Com.  108,  &  n  (11).) 
2s.  Technical  words  required  in  Virginia,  to  create  a  Fee- 
simple. 

Words  of  inheritance  were  first  dispensed  with  in  Vir- 
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ginia  by  act  of  1785,  taking  effect  1st  January,  1787, 
the  phraseology  being  in  substance  the  same  with  the 
existing  statute,   viz.:  "where  any  real  estate  is  con- 
veyed, devised  or  granted  to  any  person,  without  any 
words  of  limitation,  such  devise,  conveyance  or  grant 
shall  be  construed  to  pass  the  fee-simple  or  other  the 
whole  estate  or  interest  which  the  testator  or  grantor 
had  power  to  dispose  of  in  such  real  estate,  unless  a 
contrary  intention   shall   appear   by  the  will,  convey- 
ance or'  grant."     (V.  C.  1873,  c.  112,  §  8.) 
3*.  The  Incidents  belonging  to  Estates  in  Fee-simple. 
1  Th.  Co.  Lit.  506,  &n(Y); 
W.  C. 
Is.  Unlimited  Power  of  Alie7iation. 

Yet  not  so  as  to  forbid  reasonable  restriction  in  point 
of  time  or  persons,  and  complete  restriction  in  case  of 
corporations,  at  least  in  general,  because  they  are  created 
for  specific  pui-poses,  and  such  restrictions  tend  to  con- 
fine them  within  the  limits  prescribed.  (Stuyvesant  v. 
Mayor  of  N.  York,  11  Pai.  414;  Southard  v.  Centi-al 
K.  R.  Co.,  2  Dutch.  (X.  J  )  13;  Grissom  v.  Hill,  IT 
Ark's,  483 ;  Atto.  Gen'l  v.  Merrimac,  &c.  Co. ,  14  Gray 
(Mass.)  556;  Warner  v.  Bennett,  31  Conn.  468;  French 
V.  Quincy,  3  Allen,  (Mass.)  9;  Penn'a  R.  R'd  Co.  v. 
Parke,  42  Penn.  31;  Post,  p.  154,  &  seq.,  c.  viii.) 
2s.  Descendible  to  the  Heirs  general. 
38.  Subject  to  Dower  aud  Curtesy. 

But  both  curtesy  and  dower  may  be  prevented,  or 
having  accrued,  may  be  harrecl  by  sundry  devices,  which 
will  be  treated  of  in  connection  with  those  subjects.  (2 
Bl.  Com.  137,  n  (30);  2  Th.  Co.  Lit.  292,  n  (1);  1 
Bright's  H.  &  Wife,  516,  «fe  seq.) 
4s.  Liable  to  the  Debts  of  the  deceased  Owner. 

At  common  law  lands  of  a  decedent  are  liable  only  to 
debts  of  record  and  of  specialty  {i.  e.,  under  seal),  bind- 
ing the  heirs  expressly ;  in  Yirginia  they  are  liable  to 
all  debts.  (Y.  C.  18T3,  c.  127,  §  3  to  7;  2  Bl.  Com. 
465,  n  (36);  Bac.  Abr.  Heir,  &c.  (F).) 
5s.  Forfeiture,  at  common  law,  for  Treason  or  Felony. 

For  treason,  forfeiture  forever;  for  felony,  for  the  life 
of  the  felon,  and  a  year  and  a  day  afterwards.  (2  Bl. 
Com.  267-'8;  4  do.  381,  385-'6.) " 

In  Yirginia  there  is  no  forfeiture  of  estate  for  crime. 
(Y.  C.  1873,  c.  197,  §  5.) 

By  the  Constitution  of  the  United  States  no  attainder 
of  treason  shall  work  corruption  of  blood,  or  forfeiture  of 
estate,  except  during  the  life  of  the  person  attainted.  (U. 
S.  Const.  Art.  Ill,  §  iii,  2.)     And  previous  to  1860,  it  was 
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provided  by  law,  that  no  conviction  or  judgment  for 
treason,  murder,  piracy,  &c.,  should  work  corruption  of 
blood,  or  any  forfeiture  of  estate.  (1  Bright.  Dig.  221.) 
But  of  late,  forfeitures  for  crime  have  been  multiplied 
vastly,  chiefly  in  connection  with  rebellion.  Thus,  all 
property,  real  and  personal,  employed  for  insurrectionary 
purposes,  abandoned  by  the  owner,  &c. ,  is  liable  to  for- 
feiture. (2  Bright.  Dig.  199,  &  seq. ;  Kev.  Stats.  U.  S. 
p.  1036,  §  5308;  Alexander's  Cotton,  2  Wal.  403;  Union 
Ins.  Co.  V.  U.  States,  6  Wal.  765;  Armstrong's  Foun- 
dry, 6  Wal.  769;  Morris'  Cotton,  8  Wal.  511;  Confis- 
cation Cases,  7  Wal.  454;  U.  States  v.  Anderson,  69 
Wal.  56,  66-'7,  69  to  71 ;  The  Confiscation  Cases,  20 
Wal.  92.) 
2^.  Estates  in  Fee-qualified. 

This  estate  is  often  called  a  iase  fee.  It  may,  by  its 
limitation,  continue  fo7^ever,  but  it  has  a  qualification  an- 
nexed, in  pursuance  of  which  it  may  be  determined  at  any 
moment.  The  examples  usually  given  are  "grant  to  A 
and  his  heirs,  tenants  of  the  manor  of  Dale;"  "  to  A  and 
his  heirs,  citizens  of  Virginia;"  "to  A  and  his  heirs,  as 
long  as  Z  has  heirs  of  his  body;"  "to  a  town,  as  long  as 
the  judicial  proceedings  of  the  town  shall  be  held  on  the 
premises,"  &c.  Of  this  sort  was  the  remarkable  instance 
mentioned  by  Lord  Hale  of  the  grant  by  Henry  III,  of 
the  manor  of  Penrith  and  Sourby  "to  Alexander,  King  of 
Scotland,  and  his  heirs,  kings  of  Scotland;"  Alexander, 
having  daughters,  one  of  whom  was  married  to  the  Earl 
of  Hunt,  died,  having  no  heir  king  of  Scotland;  where- 
upon it  was  adjudged  that  the  estate  was  determined,  and 
that  the  manor  reverted  to  the  heir  of  Henry  III,  who 
was  Edward  I,  and  he  recovered  it  accordingly.  (2  Bl. 
Com.  109;  1  Th.  Co.  Lit,  507,  &  n  (36);  1  Brest.  Est. 
431;  Boiling  v.  Mayor  of  Petersburg,  8  Leigh,  224.) 

Mr.  Preston  mentions  many  instances  of  estates  of  this 
character,  calling  them,  however,  determinahle  fees,  whilst 
he  would  assign  the  designation  of  qualified  fees  to  such 
interests  as  are  given  to  a  man  and  certain  of  his  heirs, 
and  not  extended  to  all  of  them  generally,  nor  c'onfined 
to  the  issue  of  his  body;  e.  g.,  a  limitation  to  a  man,  and 
his  heirs  on  the  part  of  his  father.  (1  Prest.  Est.  432, 449 ; 
1  Washb.  Real  Prop.  63,  &c.) 

In  this  class  of  estates  the  owner  in  possession  has,  as 
long  as  the  estate  continues,  the  same  right  in  respect  to  it 
which  he  would  have  if  he  were  a  tenant  in  fee-simple.    (1 
Washb.  Eeal  Prop.  63.) 
3®.  Estates  in  Fee-conditional. 

2  Bl.  Com.  110;  1  Prest.  Est.  477; 
W.  C. 
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1*.  Terms  whereby  Estates  in  Fee-conditional  are  created. 

It  is  not  every  condition  tliat  constitutes  a  fee-conditional, 
which  must  not  be  confounded  with  the  more  comprehen- 
sive phrase  of  an  estate  on  condition.  For  a  fee-condi- 
tioned, there  is  but  one  condition;  namely,  that  the  grantee 
shall  have  issue,  or  heirs  of  his  hody.  It  is  created  by  a 
conveyance  to  the  "  grantee,  and  the  heirs  of  his  body," 
or  to  the  "  grantee  and  the  heirs  male  of  his  hody"  &c. 
(2  Bl.  Com.  110;  1  Prest.  Est.  477.) 
2*.  Effect  oiMrth  of  Issue,  inncase  oi'  Fee- conditional. 

The  birth  of  issue  being  the  fulfilment  of  the  condition, 
the  estate  ought,  upon  general  principles,  to  become 
absolute  immediately,  for  all  purposes  whatsoever.  But 
the  doctrine  of  the  law  is,  that  it  thereby  becomes  abso- 
lute for  only  three  furposes ;  namely,  to  aliene  in  fee-sim-- 
ple,  to  charge  with  rents,  commons,  and  other  incumbrances, 
and  to  forfeit  for  treason.  If,  however,  none  of  these 
things  happen  before  the  issue  dies,  the  estate  loses  its 
absolute  character,  and  becomes  again  purely  conditional, 
as  before;  and  if  the  grantee  finally  dies  without  issue, 
the  land  reverts  to  the  grantor,  whilst  if  he  dies  leaving 
issue,  it  descends  to  such  issue  as  a.  fee-conditional.  (1  Th. 
Co.  Lit.  508-'9 ;  2  Bl.  Com.  Ill,  &  n  (17).) 

Under  this  state  of  the  law,  the  grantee  of  a  fee-condi- 
tional would  of  course,  as  soon  as  he  had  fulfilled  the  condi- 
tion by  having  issue,  hasten  to  convey  the  land  in  fee-simple 
to  a  friend,  and  take  back  from  him  immediately  a  like 
estate,  thus  frustrating  the  family  objects  of  the  limita- 
tion, and  defeating  the  possibility  of  reverter  in  the  donor. 
(2  Bl.  Com.  Ill ;  1  Lom.  Dig.  25-'6.) 
3'.  Objections  on  the  part  of  the  Nobility  to  Fees-condi- 
tional. 

They  objected  to  this  power  of  alienation  on  the  part 
of  the  donee,  upon  his  having  issue.  It  did  indeed  affect 
their  order  injuriously,  in  two  ways.  The  nobles  were, 
for  the  most  part,  the  donors  of  these  estates,  and  by 
according  to  the  donees  the  power  to  aliene,  the  possi- 
bility of  reverter  was  rendered  so  remote  as  to  be  value- 
■  less.  And  when  an  improvident  noble  was  a  donee,  it 
put  it  in  his  power  to  aliene  the  family  estates,  if  he  were 
so  minded,  to  the  detriment  of  the  power  and  aggregate 
influence  of  the  order.  The  nobility,  therefore,  under 
the  plausible  pretext  of  giving  effect  to  the  will  of  the' 
donor,  proposed  and  carried  the  famous  Statute  Westm. 
II,  13  Ed.  I,  c.  1,  known  as  the  Statute  de  donis  condition- 
alibus.  which  converted  fees  conditional  into  estates  in 
fee-tail.  (2  Bl.  Com.  111-'12.) 
40.  Estates  in  Fee-tail;  W.  C. 
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1'.  Estates  in  Fee-tail  in  England. 

2  Bl.  Com.  112  &  seq.;    1  Th.  Co.  Lit.  512  &  seq.;  1 
Lorn.  Dig.  24  &  seq. ; 
W.  C. 

1^.   Original  of  Esiates-tail. 

They  originated,  as  has  been  just  said,  in  the  Stat. 
Westm.  II,  13  Ed.  I,  c.  1  (A.  D.  1285),  known  as  the 
Statute  de  donis  conditionalibus,  which  provided  that 
the  will  of  the  donor,  according  to  the  form  in  the  deed 
of  gift  plainly  expressed,  should  be  observed,  so  that  they 
to  whom  any  ienem.eni  was  given  on  such  condition 
should  have  no  power  to  aliene  the  same,  but  that  it 
should  remain  to  their  issue  after  their  death,  or  if  there 
were  no  issue,  should  revert  to  the  donor  or  his  heirs. 
(1  Lom.  Dig.  26 :  2  Bl.  Com.  112 ;  1  Th.  Co.  Lit.  512  &  seq.) 
The  name  fee-tail,  or  feodum  ialliatum,  was  borrowed 
from  the  feudists,  amongst  whom  it  signified  any  muti- 
lated or  truncated  inheritance,  from  which  the  heirs 
general  were  cut  off;  or,  as  some  say,  because  ownership 
of  the  subject  was  cut  into  lioo  farts,  one  going  to  the 
donee  and  the  heirs  of  his  body,  and  the  other  remaining 
as  a  reversion  in  the  donor.  (2  Bl.  Com.  112,  n  (m);  1 
Th.  Co.  Lit.  512,  525-'6.) 

2s.  Things  which  may  be  Entailed. 

The  word  employed  in  the  statute  is  tenement,  which 
means  any  corporate  inheritance  which  may  be  holden  of  a 
superior,  and  also  includes  all  inheritances  issuing  out 
of,  concerning,  annexed  to,  or  exercisable  within  the 
same,  e.  g.,  not  only  lands,  but  likewise  rents  of  all 
kinds,  commons,  oiEces,  dignities,  uses  and  other  profits 
granted  out  of  lands,  or  which  concern  certain  places; 
all  of  which  may  be  entailed  under  the  statute.  But 
mere  personal  chattels  are  not  entailable,  nor  is  an  annu- 
ity, nor  a  corody ;  but  these  latter,  if  limited  to  the  heirs 
of  the  body,  are  still  fees-conditional.  (2  Bl.  Com.  113  & 
n  (18);  1  Th.  Co.  Lit.  514-'15;  Id.  219,  213;  8  Th.  Co. 
Lit.  105-'6,  &  n  (10).) 

3^.  The  several  species  of  Estates-Tail. 

The  will  of  the  donor  was  made  so  supreme  by  this 
statute,  that  not  only  might  he  limit  the  inheritance  to 
the  special  heirs  of  the  donee's  body,  but  he  was  per- 
mitted to  prescribe  both  parents,  and  even  the  sex  also  of 
the  heirs ;  an  allowance  which  was  peremptorily  denied 
in  the  case  of  a  fee-simple  estate,  a  limitation  to  the 
heirs  male  of  the  grantee  being  simply  without  effect  as 
to  the  word  male,  and  amounting  to  nothing  but  an 
ordinary  fee-simple,  descendible  to  the  heirs  general. 
(2  Bl.  Com.  113  to  115;  1  Th.  Co.  Lit.  547.) 
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w.  c. 

l**-  Estates-Tail  General. 

Estates-tail  are  called  general,  when  only  one  parent 
by  whom  the  heirs  are  to  be  procreated,  is  named.     (1 
Bl.  Com.  113-'14.) 
W.  C. 
1\  Where  the  sex  of  ike  heirs  who  are  to  inherit  is  not 
designated. 

e.  g.  Where  lands  are  given  to  A  and  the  heirs  of 
his  body.     (2  Bl.  Com.  llt^-'U.) 
2\  Where  the  sex  of  the  heirs  who  are  to  inherit  is  desig- 
nated; W.  C. 
I''.  Estates  in  Tail-MaZe-General. 

e.  g.  Where  lands  are  given  to  A  and  the  heirs 
mole  of  his  body.     (1  Th.  Co.  Lit.  530;  2  Bl.  Com. 
114.) 
2^^.  Estates  in  Tail-i^emrt^e-Greneral. 

e.  g.  Where  lands  are  given  to  A  and  the  heirs 
feynale  of  his  body.     (1  Th.  Co.  Lit.  551;  2  Bl.  Com. 
114.) 
2^^.  Estates-tail,  Special. 

Estates-tail  are  called  special  when  both  parents  are 
named  by  whom  the  heirs  who  are  to  inherit  shall'  be 
procreated.     (2  Bl.  Com.  113-'14.) 
W.  C. 
1'.  Where  the  sex  of  the  heirs  who  are  to  inherit  is  not 
designated. 

e.  g.  Where  lands  are  given  to  A  and  the  heirs  of 
his  body,  on  Mary  his  noio  wife  to  he  begotten.     (2  Bl. 
Com.  114;  1  Th.  Co.  Lit.  541.) 
2'.  Where  the  sex  of  the  heirs  who  are  to  inherit  is  desig- 
nated; W.  C. 
1''.  Estates  in  Tail-Male,  Special. 

e.  g.  Where  lands  are  given  to  A  and  the  heirs 
male  of  his  body,  on  Mary  his  now  wife  to  be  begotten. 
(2  Bl.  Com.  114.) 
2"^.  Estates  in  Ta.il-Female,  Special. 

e.  g.  Where  lands  are  given  to  A  and  the  heirs 
female  of  his  body,  on  Mary  his  now  wife  to  be  begotten. 
(2  Bl.  Com.  114.) 
4s.  The  technical  words  necessary  to  create  on  Estate-Tail ; 
W.  C. 
I''.  Technical  words  required  for  a  Fee-Tail,  in  convey- 
ances inter  vivos,  generally. 

The  word  "heirs"  is  in  general  necessary  in  order  to 
create  an  estate  of  inheritance,  but  no  particular  words 
of  procreation  are  requisite — that  is,  words  showing  of 
whose  body  the  issue  is  to  be  begotten.     It  is  enough  if 
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it  appears  with  reasonable  certainty  from  whom  it  is 
to   spring.     (2    Bl.    Com.   114-'15';    1    Th.    Co.    Lit. 
520-'21.) 
2^.  Technical  words  required  for  a  Fee-tail,  in  Wills. 

Any  words  manifesting  the  testator^s  intent  are  suf- 
ficient for  inheritance,  as  well  as  for  procreation.  Thus 
a  grant  by  deed,  to  a  man,  and  his  issue  of  his  body,  or' 
to  his  issue,  or  to  his  seed,  or  offspring,  will  pass  only 
an  estate  for  life,  for  lack  of  the  proper  words  of  in- 
heritance; but  in  a  will,  the  same  words  will  create  an 
estate-tail.  (2  Bl.  Com.  114-'15.) 
3^-  Technical  words  required  upon  a  gift  in  Frank-Mar- 
riage. 

A   gift  in  frank-marriage  is  where  tenements  are 
given  by  one  man  to  another,  together  with  a  wife  who 
is  a  near  kinswoman,  to  hold  in  frank-marriage.     The 
word  frank-marriage  alone,  ex  vi  termini,  supplies  not 
only  words  of  descent,  but  of  procreation  also,  and  ex- 
presses that-  the  donees   shall  have  the  tenements  to 
them  and  the  heirs  of  their  two  bodies  begotten;  that 
is,  they  are   tenants  in  special  tail.     Such  donees  are 
liable  to  no  service  but  fealty,  until  the  fourth  degree  of 
consanguinity  between   the  issues   of  the    donor   and 
donee.     (2  Bl.  Com.  115 ;  1  Th.  Co.  Lit.  521  &  seq.) 
5s.  The  Mischiefs  of  Estates-Tail,  and  Eiforts  to  defeat  them. 
The  statute  de  donis,  in  creating  estates-tail,  and  tying 
them  up  in  families,  (a  family-law  it  was  well  called), 
proceeded   upon   the  insidious   suggestion  that  a  man 
ought  to  be  permitted  to  do  what  he  will  with  his  own 
property ;  whereas  the  idea  of  property  being  deduced 
from  the  general  welfare  of  the  whole,  it  is  a  perversion 
and  abuse  to  allow  it  to  be  used  in  such  a  way  as  to  in- 
jure the  community.     It  is  certainly  remarkable  that  so  . 
astute  a  prince  as  Edward  I,  who  has  not  improperly 
been  styled  the  English  Justinian,  did  not  anticipate  the 
mischiefs  likely  to  ensue,  as  well  to  the  crown  as  to  the 
body  of  society,  and  refuse  to  sanction  an  enactment 
conceived  exclusively  in  the  interests  of  the  nobility ; 
and  it  may  be  conjectured  that  some  motives  not  trace- 
able in  history  influenced  him  to  consent  to  what  he 
could  hardly  have  approved.     (1  Th.  Co.  Lit.  510-11, 
512-'13 ;  1  Lom.  Dig.  27.) 
W.  C. 
v.  The  Mischiefs  of  Estates-Tail;  W.  C. 
1'  Children  were  rendered  Insubordinate. 

Because  they  knew  they  could  not  be  set  aside  as 
heirs.     (2  Bl.  Com.  116.) 
2'.  Farmers  {i.  e.  lessees)  were  ousted  of  their  Leases. 
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The  lands  going  at  the  tenant's  death  to  the  isstte, 
per  forman  doni.     (2  Bl.  Com.  116.) 
3*.  Creditors  were  defrauded  of  their  Debts. 

The  lands  being  limited  by  the  statute  to  the  issuer 
to  have  allowed  them  to  be  charged  with  delta  would 
have  frustrated  the  intent  of  the  legislature.     (2  Bl. 
Com.  1116.) 
4:'.  Treasons  were  encouraged. 

Estates-tail  being  not  liable  to  forfeiture   longer 
than /or  the  tenant's  life.  « (2  Bl.  Com.  116.) 
5'.  Public  prosperity  was  checked  by  the  Inalienability 
of  lands  so  limited. 

Experience  has  demonstrated  that  the  prosperity 
of  a  community  depends  much  upon  the  freedom  with 
which  property  may  be  transferred  from  hand  to  hand. 
Any  obstructions  to  such  transfer  are,  therefore,  hin- 
drances to  the  general  well-being.     Hence,  to  make 
any   considerable  proportion  of  the  property   of  a 
country  by  law  inalienable,  whether  under  the  pre- 
text of  conforming  to  the  will  of  him  who  granted  it, 
or  of  securing  a  support  for  families,  will  be  found  to 
exert  a  demoralizing  influence  upon  society,  to  para^ 
lyze  its  energies,  and  to  destroy  its  thrift. 
2''.  The  Efforts  made  in  England  to  defeat  Estates-tail. 
The  mischiefs  above  stated  were  early  acknowledged, 
but  it  was  difficult  to  devise  an  available  remedy.   The 
legislative  power  at  the  time  of  the  enactment  of  the 
statute  de  donis,  was  wholly  in  the  hands  of  the  Ba- 
rons, the  right  of  the  Commons,  or  representatives  of 
the  people,  to  participate  even  in  the  granting  and  levy- 
ing of  aids,  being  recognized  and  finally  established 
only  in  23  Ed.  I,  (A.  D.  1295) ;  and  their  admission 
to   a  share  in  the  business  of  general  legislation  not 
being  distinctly  acknowledged  until  15  Ed.  II  (A.  D. 
1322).     The  influence  of  the  Commons  house  of  par- 
liament, however,  was  far  inferior  to  that  of  the  lords, 
for  more  than  two  centuries  afterwards,  indeed  until 
after  the  accession  of  the  Stuart  family  (A.  D.  1602). 
Hence,  as  the  lords  would  not  willingly  consent  to  the 
repeal,  or  material  modification,  of  a  law  which  enured 
so  much  to  the  grandeur  and  power  of  the  nobility,  no 
expectation  could  be  cherished  of  relief  from  entails 
by  the  interposition  of  the  legislature.     (1  Spence's 
Eq.  Jurisd.  268;  2  Bl.  Com.  116.) 

The  statute  too,  had  been  drawn  with  such  consum- 
mate skill  .and  foresight,  (the  draftsmen  being  fairly 
entitled  to  the  eulogy  of  one  of  the  old  judges,  in  the 
Tear  Books,  "they  were  sage  men  who  made  this  stat- 
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ute"),  that  despite  the  wishes  of  the  judges  and  of  the 
people,  no  opening  was  found  whereby  to  impair  its 
efficiency  for  nearly  200  years,  until  12  Ed.  lY,  (A.  D. 
1473).     (2  Bl.  Com.  116-'17) ; 
W.  0. 
1'.  Taltarum's  Case  (A.  D.  1473). 

In  that  case  it  was  decided  by  the  judges  that  the 
claim  of  the  issue,  as  well  as  of  the  donor,  to  an  es- 
tate-tail, might  be  iarred  by  means  of  a  common  re- 
covery. It  had,  indeed,  been  repeatedly  intimated 
from  the  bench,  even  so  early  as  the  reign  of  Ed- 
ward III,  about  one  hundred  years  before,  that  a  bar 
might  be  effected  upon  the  same  principle,  but  it  was 
never  carried  into  execution;  and  perhaps  would  not 
have  been  in  Taltarum's  case  had  not  the  reigning 
monarch  (Edward  IV)  countenanced  it,  with  a  view 
to  arrest  the  frequent  treasons  which  were  continually 
occurring  during  the  disputes  between  the  houses  of 
York  and  Lancaster,  he  having  observed  how  little 
effect  attainders  had  on  families  whose  estates  were 
protected  by  the  sanctuary  of  entails.  (2  Bl.  Com.  117.) 
What  common  recoveries  are,  and  why  they  should 
operate  as  a  iar  to  an  entailed  estate — that  is,  effect- 
ually to  convey  the  same,  discharged  of  the  claims  of 
the  issue,  &c.,  under  the  statute  de  donis, — cannot  be 
made  entirely  intelligible  just  now.  Let  it  suffice  at 
present  to  say  that  a  common  recovery  is  a  suit  in- 
stituted by  the  intended  grantee  against  the  proposed 
grantor,  ostensibly  to  recover  the  lands,  in  which,  by 
collusion,  a  recovery  is  had  upon  a  pretended  previous 
claim  of  the  grantee  to  the  ownership  of  the  property. 
Its  force  and  effect  are  due,  in  part,  to  the  fact  that 
\t purports  to  be  the  judgment  of  a  competent  court, 
ascertaining  the  title  to  be  in  the  grantee;  but  it  also 
owes  a  part,  and  a  great  part,  of  its  effect  to  another 
doctrine — that  of  voucher  to  warranty — the  explana- 
tion of  which  must  be  postponed.  (2  J31.  Com.  117; 
Id.  357,  &  seq. ;  Wms.  Real  Prop.  43-'4.) 
2'.  Statute  26  Hen.  YIII,  c.  14  (A.  D.  1535). 

The  armor  of  these  "  coarcted  inheritances"  as  an 
old  writer  quaintly  styles  them,  having  been  thus 
pierced  by  Taltarum's  case,  attacks  were  soon  made 
upon  them  in  other  particulars.  That  rapacious  ty- 
rant, Henry  YIII,  finding  them  to  obstruct  the  for- 
feitures for  treason,  which  he  was  desirous  to  exact 
from  his  subjects,  "had  the  address"  says  Blackstone 
(that  is,  by  his  wonted  arts  of  bullying  and  threats), 
to  procure  a  statute  (26  Hen.  YIII,  c.  13),  whereby 


84:  ESTATES  OE  INHEKITANCE ^FEE-TAIL.  [bOOK  II. 

all  estates  of  inheritance  (under  which  general  words 
estates-tail  were  covertly  included)  are  declared  for- 
feitable for  high  treason.  (2  Bl.  Com.  118.) 
3'.  Statutes  32  Hen.  YIII,  c.  28  and  36  (A.  D.  1541). 
By  the  first  of  these  statutes  certain  leases  made 
by  tenant  in  tail,  not  tending  to  the  prejudice  of  the 
issue,  were  allowed  to  bind  the  issue;  and  by  the 
second,  a  Jine,  duly  levied  by  the  tenant  in  tail,  was 
declared  to  be  a  complete  iar  to  the  estate-tail,  as 
to  all  persons  claiming  under  it,  which  was  directly 
contrary  to  the  express  provisions  of  the  statute  de 
donis.     (2  Bl.  Com.  118.) 

Kfine  is  anotlier  device  in  the  nature  of  a  collusive 
suit,  used  in  England  as  a  kind  of  peculiarly  solemn 
method  of  assurance  of  lands.  It  differs  from  a  com- 
mon recovery  in  being  ostensibly  a  compromise  of  the 
.suit,  and  a  judgment  entered  accordingly,  instead  of 
.a  recovery  of  the  subject.  (2  Bl.  Com.  348,  &  seq. ; 
Wms.  Eeal  Prop.  46-'7.) 
4'.  Statute  of  Charitable  Uses,  43  Eliz.  c.  4. 

An  appointment  by  tenant  in  tail  to  a  charitable 
use,  conveys  the  entailed  estate  without  fine  or  re- 
covery.    (2  Bl.  Com.  119.) 
5\  Statutes  of  Bankruptcy,  21  Jac.  I,  c.  19,  &c. 
6\  Statute  3  &  4  Wm.  lY,  c.  74  (A.  D.  1833).    • 

Abolishing  fines  and  recoveries,  and   allowing  an 
estate-tail  to  be  conveyed  by  simple  deed,  &c.     (Wms. 
Eeal  Prop.  46;  2  Bl.  Com.  115-'16;  1  Th.  Co.  Lit. 
349,  n  (P);  1  Lorn.  Dig.  30.) 
68.  Incidents  to  Fee-tail. 

2  Bl.  Com.  115-'16;   1   Th.  Co.  Lit.  549,  n  (P);    1 
Lom.  Dig.  30 ; 
W.  C. 
1^.  Tenant  in  tail  is  sine  impetitione  vasti. 

That  is,  is  not  chargeable  for  waste,  or  permanent 
injury  to  the  inheritance,  as  by  pulling  down  houses, 
cutting  down  forests,  &c.      (1  Lom.  Dig.  30 ;    2  Bl. 
Com.  115-'16.) 
2''.  Estate-tail  is  subject  to  Dower  and  Curtesy. 

2  Bl.  Com.  116. 
3^.  Estate-tail  is  Barrahle. 

Estates-tail,  which  might  formerly  have  been  barred, 
{i.  e.,  conveyed  in  fee-simple,  so  as  to  bar  the  issue,  &c.), 
by  fine,  by  common  recovery,  and  by  lineal  warranty, 
with  assets,  may,  since  3  and  4  Wm.  IV,  (A.  D.  1833), 
be  conveyed  by  a  simple  deed,  enrolled  in  the  court 
of  chancery.  (2  Bl.  Com.  116;  Wms.  on  Real  Prop. 
44). 
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4*"-  Estate-tail  is  not  subject  to  Merger. 

That  is,  if  the  estate-tail  falls  into  the  same  hands 
with  the  fee-simple,  it  is  not  merged,  or  sunk  in  the 
fee-simple,  but  remains  still  a  distinct  estate.  This  is 
for  the  henefit  of  the  issue,  and  therefore,  the  proposi- 
tion is  not  applicable  to  an  estate-tail  after  possibility  of 
issue  extinct. 
5^.  Estate-tail  is  forfeitable  for  Treason. 

By  26  Henry  YIII,  c.  13.     (2  Bl.  Com.  118.) 
Q^.  Subject  to  the  Bankrupt-laws. 

By  Stat.  21  Jac.  c.  19.     (1  Bl.  Com.  119.) 
7^.  Existing  State  of  Entails  in  England. 

Estates-tail  are  made  much  more  easily  and  cheaply 
alienable  than  formerly — namely,  by  simple  deed  exe- 
cuted by  the  tenant  in  tail,  and  enrolled  in  chancery, 
but  not  hy  loill.  Guards,  however,  are  provided  to  pro- 
tect the  rights  of  certain  parties  whose  interests  might 
suffer  by  so  facile  a  mode  of  alienation.  (Williams'  Keal 
Prop.  49  efe  seq.) 
2'.  Estates  in  Fee-Tail  in  Virginia;  W.  C. 
Is.  Doctrine  of  Estates-tail  in  Virginia,  prior  to  1Y05. 

Estates-tail  subsisted  in  Virginia  until  1705,  just  as  in 
England,  and  with  the  same  incidents,  but  with  much 
more  favorable  regard  than  they  enjoyed  in  the  mothe]'- 
country.  (1  Lorn  Dig.  3Q.) 
2s.  Doctrine  of  Estates-tail  in  Virginia,  between  1705  (3 
Anne),  and  1734. 

By  act  of  Assembly  of  1705,  it  was  declared  that  es- 
tates-tail should  be  no  longer  subject  to  be  barred  by 
iiue  or  by  common  recovery,  but  by  special  act  of 
AsseinMy  alone,  in  each  case  (3  Hen.  Stats.  320).  And 
so  enamored  of  entails  were  our  fathers,  that  by  act  of 
1727,  slaves  were  allowed  to  be  entailed  with  lands.  (4 
Hen.  Stats.  225.) 
3^.  Doctrine  of  Estates-tail  in  Virginia,  between  1734, 
and  7th  October,  1776. 

By  act  of  Assembly  of  1734,  the  stringency  of  the 
law  of  1705  was  somewhat  relaxed,  it  being  enacted 
that  lands  entailed,  which  were  ascertained  by  an  inqui- 
sition Ijy  a  jury,  up<jn  a  writ  in  the  nature  of  a  writ  of 
ad  quod  damnum,  to  be  of  less  value  than  £200  sterling, 
and  not  adjacent  to  other  entailed  lands  of  the  same 
owner,  might  be  aliened  by  the  proprietor,  by  deed  o£ 
bargain  and  sale,  reciting  the  inquisition,  <kc.  (4  Hen. 
Stats.  400.) 
4s.  Doctrine  touching  Estates-tail  in  Virginia  since  7th 
October,  1776. 

By  act  of  Assembly  of  that  date,  reciting  that  the 
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perpetuation  of  property  in  certain  families  by  means  of 
estates-tail,  "is  contrary  to  good  policy,  tends  to  de- 
ceive fair  traders,  who  give  credit  on  the  visible  pos- 
session of  such  estates,  discourages  the  holder  thereof 
from  taking  care  of  and  improving  the  same,  and  some- 
times does  injury  to  the  morals  of  youth,  by  rendering 
them  independent  of  and  disobedient  to  their  parents," 
and  that  the  former  method  of  docking  such  estates-tail 
by  special  acts  of  Assembly  in  each  case,  employed 
very  much  of  the  time  of  the  legislature,  and  the  same, 
as  well  as  the  method  of  defeating  such  estates,  when 
of  small  value,  was  burdensome  to  the  public,  as  also  to 
individuals,  it  was  provided  that  all  estates-tail  in  lands 
or  slaves  then  existing,  or  thereafter  made,  whether  in 
possession,  or  in  reversion  or  remainder  after  the  deter- 
mmation  of  any  estate  for  life,  or  any  lesser  estate,  should 
be  deemed  estates  in  fee-simple.  (9  Hen.  Stats.  226 ;  V. 
0.  116,  §  9;  1  Lom.  Dig.  31  &  seq.) 

Very  soon  a  case  was  presented  where  an  estate-tail 
had  been  limited  by  way  of  remainder,  after  a  fee-tail, 
and  not  after  an  estate  for  life,  or  a  lesser  estate,  and  the 
court  found  itself  obliged  to  pronounce  the  statute  not 
applicable  thereto,  and  that  the  remainder  (the  preced- 
ing estate-tail  having  failed  to  take  efiect)  was,  notwith- 
standing the  statute,  still  an  estate-tail.  (Roy  v.  Gar- 
nett,  2  Wash.  9.*)  In  1785,  therefore,  an  amenued  act 
was  passed  (to  take  effect  1st  January,  1787),  declaring, 
in  terms  substantially  the  same  as  the  present  statute, 
that  "  every  estate  in  lands  so  limited,  that  as  the  law 
was  on  the  7th  day  of  October,  in  the  year  1776,  such  es- 
tate would  have  been  an  estate-tail,  shall  be  deemed  an 
estate  in  fee-simple."  (V.  C.  1873,  c.  112,  §  9 ;  12  Hen. 
Stats.  156-'7.) 

This  statute  converts  into  fee-simple  nothing  but  what 
the  statute  de  donis  had  previously  converted  into  fee- 
tail  ;  and  as  the  latter  statute  is  applicable  only  to  tene- 
ments, whatever  is  not  a  tenement  is  not  affected  by  either 
of  the  statutes,  but  remains  as  at  common  law  it  was. 
Hence  the  limitation  of  an  annuity  to  the  grantee  and 

*  The  limitation  in  Eoy  v.  Garnett,  which  was  contained  in  the  will  of  the  tes- 
tator, whq  died  prior  to  1776,  was  essentially  to  J  for  life,  remainder  to  M  in  fee, 
in  trust  for  J's  surviving  sons  in  tail  male  equally  to  be  divided,  remainder  to  J  in 
tail  male,  remainder  ultimately  to  M  in  fee.  J  died  in  1780,  never  having  had  a  son, 
but  leaving  a  daughter,  whose  children  and  heirs  claimed  the  land  in  question, 
insisting  that  J's  estate-tail  male  in  remainder  was,  by  the  act  of  1776,  converted 
into  an  estate  in  fee-simple,  and,  therefore,  passed  to  his  daughter  and  heir  at  tiis 
death.  It  was  determined,  however,  that  the  statute  above  cited,  abolishing  es- 
tates-taU,  appUed  only  to  estates-tail  in  possession,  and  those  in  revergion  or  re- 
mainder, after  an  estate  for  life,  or  a  lesser  estate  ;  and  as  J's  estate  in  tail  male  was 
a  remainder  after  the  estates-tail  in  his  sons,  it  was  not  within  the  statute. 


■CHAP.  VIII.]       FEEEH0LD8  NOT  OF  INHEEITANCE FOE  LIFE.  87 

the  heirs  of  his  body,  is  not  a,  fee-tail  under  the  statute 
de  donis,  nor,  consequently,  a.  fee-simple  under  our  sta- 
tute, but  it  is  a  fee-conditional,  as  at  common  law.  (1 
Tuck.  Com.  13,  (B.  II.);  1  Th.  Co.  Lit.  514  &  seq;  2 
Bl.  Com.  113.     But  see  1  Lom.  Dig.  32.) 

Fm-ther  explanation  upon  the  subject  of  the  Statutes 
abolishing  entails,  and  upon  kindred  topics,  will  be  given 
in  connexion  with  Chapter  xi,  upon  the  time  of  the  en- 
joyment of  estates.  See  1  Lom.  Dig.  34  &  seq;  1  Tuck. 
Com.  155  &  seq,  B.  II. 


CHAPTER  VIII. 

Of  Feebholds,  not  of  Inheeitance. 

2'^-  Freehold-Estates,  vot  of  Inheritance. 

The  several  freehold-estates,  not  of  inheritance,  embrace 
(1),  Estates  for  life,  &c.,  created  by  act  of  the  parties;  (2), 
Estates-tail,  after  possibility  of  issue  extinct;  (3),  Estates  by 
the  curtesy;  and  (4),  Estates  in  dower; 
W.  C. 
1*-  Estates  for  life,  &c.,  created  hy  Act  of  the  Parties. 

It  must  be  remembered  that  a  freehold  is  an  estate  of 
indefinite  duration,  and  that  there  is  a  great  multiplicity  of 
conventional  estates  of  freehold,  not  of  inheritance,  which 
are  included  under  this  head,  which  are  not,  in  terms,  estates 
for  life.  Yet,  because  the  time  for  which  they  will  endure 
being  uncertain,  they  may  by  possibility  last  for  life,  they 
are,  rather  vaguely  and  inaccurately,  denominated  life- 
estates.     (2  Bl.  Com.  120.) 

As  the  class  of  estates  now  under  consideration  arise 
hy  act  of  the  parties,  so  the  three  remaining  classes  of  free- 
holds, not  of  inheritance,  arise  by  act  of  the  law. 

These  estates  for  life,  like  inheritances,  are  of  feodal 
nature,  and  are  conferred  by  the  same  feodal  solemnities, 
the  same  livery  of  seisin  being  requisite,  (whence  all  free- 
holds of  lands  are  said  to  lie  in  livery,)  the  same  fealty  de- 
rnandable,  and  such  rents  and  services  as  the  lessor  and 
lessee  may  have  mutually  agreed  on.     (2  Bl.  Com.  120.) 

Let  us  notice  (1),  The  modes  of  creating  conventional 
life-estates,  &c. ;  (2),  The  duration  of  such  estates;  and  (3), 
The  incidents  belonging  to  life-estates  generally; 
W.  C. 

1*.  The  modes  of  creating  conventional  Life-Estates,  &c. 
Conventional  life-estates  may  be  created  in  express  terms ; 
or  they  may  arise  by  construction  of  law ; 
W.  C. 
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1^.  Conventional   Life-estates  created  in  Express  terms  y 
W.  C. 
1^.  Estates  for  Tenants  own  Life. 

e.  g.  A  conveyance  to  A  for  life, — grants  being- 
always  construed  most  favorably  to  the  grantee,  and 
an  estate  for  the  grantee's  own  life  being,  as  to  him^ 
more  beneficial  than  for  any  one  else's  life.  That 
principle,  however,  may  be  neutralized  by  another, 
namely  that  a  construction  is  tg  be  avoided  which  will 
work  a  wrong.  Hence  if  the  grantor  had  only  an  estate 
for  Ais  own  life,  a  conveyance  to  A  for  life  would  be 
construed  to  mean  for  the  life  of  the  grantor;  for  if  in- 
terpreted to  be  for  his  life,  as  in  the  former  case,  it 
would  be  more  than  the  grantor  has  to  bestow,  which 
would  be  against  law.  (1  Th.  Co  Lit.  620 ;  2  Bl. 
Com.  120.) 

Estates  for  life  being  always  estates  of  freehold,  can- 
not at  Common  law  be  created  without  livery  of  seisin. 
By  statute  it  is  otherwise,  both  in  England  and  in 
Virginia.  (2  Bl.  Com.  120;  Wms.  Eeal  Prop.  164; 
V.  C.  1873,  c.  112,  §4.) 
2''.  Estates  pur  auter  vie. 

That  is,  for  another's  life; 
W.  0. 
V.  Nature  of  Estate  pur  outer  vie. 

The  parties  to  such  an  estate  are  the  tenant,  and  the 
cestui  que  vie.  Thus,  if  a  conveyance  be  made  to  A 
for  the  life  of  Z,  the  estate  vested  in  A  is  pur  aider 
vie  ;  A  is  the  tenant,  and  Z  the  cestui  que  me.  (2  BL 
Com.  120.) 
2*.  Doctrine  of  Occupancy  at  Common  law ;  W.  C. 
I''.  Common  or  General  Occupancy. 

Where  the  tenant  for  life  dies,  living  cestui  que  vie^ 
there  is  a  portion  of  the  estate  still  remaining, 
namely,  for  the  residue  of  the  term  of  cestui  que  vie's 
life,  which  at  common  law  cannot  pass  to  the  tenant's 
heirs,  because  it  is  not  an  estate  of  inheritance,  nor  to 
the  personal  representatives,  because  it  is  a  freehold, 
and  personal  representatives  do  not  succeed  to  free- 
holds. The  land  thus  not  passing  to  either  the  real 
or  personal  representatives  of  the  deceased  tenant, 
and  no  other  owner  being  by  the  law  appointed  ta 
take  it,  it  is,  at  common  law,  open  to  the  common  or 
general  occupancy  of  any  one  who  shall  frst  possess 
himself  of  it.  (2  Bl.  Com.  259;  1  Th.  Co.  Lit. 
625-'6_,  andn(H).) 
2'^    Special  Occupancy. 

The  doctrine  of  common  or  general  occupancy  is  so 
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hostile  to  the  peace  and  good  order  of  society,  that, 
in  default  of  legislative  interposition,  the  courts 
adopt  a  construction  where  there  is  an  express  limi- 
tation of  an  estate  pur  outer  vie,  to  the  grantee  and 
his  heirs,  that  the  heirs'shall  take,  not  indeed  as  heirs, 
but  as  special  occupants,  thus  obviating  the  mischiefs 
of  common  occupancy  whenever  the  parties  were  pru- 
dent enough  to  insert  such  a  limitation.  (2  Bl.  Com. 
259 ;  1  Th.  Co.  Lit.  326,  &  n  (I).) 

By  parity  of  reason  (leaving  authority  out  of  view), 
it  would  seem  that  an  estate  limited  to  A  and  his 
heirs,  until  Z  should  return  from  abroad,  was  of  like 
character  with  that  just  described,  and  that  both 
might  be  properly  denominated  descendible  freeholds  ; 
the  estate,  in  the  case  last  stated,  passing  to  the  heirs 
of  A,  if  he  dies  before  Z  returns,  and  upon  Z's  death 
without  returning,  ceasing  altogether*  So,  in  like 
manner,  a  limitation  to  A  and  his  heirs,  as  long  as  a 
tree  shall  stand,  would  seem  to  be  not  properly  an 
estate  of  inheritance,  not  even  a  base  fee  (since  it 
cannot  by  possibility  continue  forever),  but  only  a 
descendible  freehold,  enuring  after  A's,  death  to  his. 
heirs,  by  the  effect  of  the  special  limitation,  until  the 
tree  falls,  and  then  coming  to  its  appointed  end. 
The  adverse  authorities,  however,  are  too  numerous 
and  strong  to  admit  of  this  construction,  and  both 
the  cases  supposed  are  to  be  deemed  estates  of  in- 
heritance ;  that  is,  according  to  the  ordinary  nomen- 
clature, base  or  qualified  fees,  and  according  to  the 
more  rigorous  analysis  of  Plowden  and  Preston, 
determinable  fees.  (Walsingham's  Case,  2  Plowd.  557; 
1  Prest.  Est.  432,  44:1.) 
3\  Doctrine  of  Occupancy  in  Virginia  by  statute. 

Any  estate  for  the  life  of  another  shall  go  to  the 
personal  representative  of  the  party  entitled  to  the 
estate,  and  be  assets  in  his  hands,  and  be  applied  and 
distributed  as  the  personal  estate  of  such  party.  (Y.  C. 
1873,  c.  126,  §  18;  Wms.  Eeal.  Prop.  52.) 
2s.  Conventional  Life-estates,  by  construction  of  law. 

Thus,  a  conveyance  "during  coverture,"  "durante 
viduitate,"  until  Z- returns  from  abroad,  &c.,  is  of  this 
character.  So  also  is  a  conveyance  at  common  lain  to  a 
grantee,  without  a  limitation  to  his  heirs.  (2  Bl.  Com. 
121.) 

It  is  otherwise  in  Virginia  by  statute.  In  the  case 
last   stated,   the   statute  provides  that  where  any  real 

*  See  Lord  Coke's  clear  statement  of  tlie  nature  of  a  descendible  freehold  in  Sey- 
mor's  Case,  10  Co.  98  a. 
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estate  is  conveyed,  devised,  or  granted  to  any  person 
■without  any  words  of  limitation,  sach  conveyance,  &c., 
shall  be  construed  to  pass  the  fee-simple,  or  other  the 
whole  estate  or  interest  which  the  testator  or  grantor  had 
power  to  dispose  of  .in  such  real  estate,  unless  a  contrary 
intention  shall  appear  by  the  conveyance.  (Y.  C.  1873, 
c.  112,  §  8.) 
2'.  The  duration  of  Conventional  Life-estates;  W.  C. 
Is.  Conventional  Life-estates  granted  for  the  life  of  a  named 
Person. 

They  endure  as  long  as'  the  life  for  which  they  are 
granted;  the  life  being  liable  at  common  law  to  be 
determined  by  a  ciml,  as  well  as  a  natural  death.  Hence, 
grants  are  often  made  "for  the  term  of  a  man's  natural 
life."  In  Virginia  no  such  distinction  exists.  There  is 
with  us  no  civil  death.  (2  Bl.  Cora.  121;  Ante  B.  I,  p. 
53,  IS;  337,  c.  XV,  Post  653,  c.  xix.) 
2s.  Conventional  Life-estates,  determinable  upon  a  con- 
tingency, during  the  life  for  which  they  are  granted. 

e.g.  Conveyance  ^^ durante  viduitate,''  "during  cover- 
ture," "until  Z  returns  from  abroad,"  &c.  In  all  these 
cases,  tlie  estate,  while  it  subsists,  is  reckoned  an  estate 
for  life,  because  it  may  by  possibility  last  so  long, 
although  it  is  liable  to  be  determined  sooner,  upon  the 
contingency  indicated.  (2  Bl.  Com.  121.) 
3*.  The  lacidents  belonging  to  Life-estates. 

The  incidents  to  be  named  belong  as  well  to  estates 
created  by  law,  (namely,  estates-tail  after  possibility  of 
issue  extinct,  estates  by  the  curtesy,  and  estates  in  dower), 
as  to  those  now  under  consideration,  arising  by  act  of  the 
parties.     (2  Bl.  Com.  122.) 

We  are  to  suppose,  first,  that  there  are  special  covenants 
in  the  grant  or  lease;  and  secondly,  that  there  are  no 
such  special  covenants. 
W.  C. 
Is.  Where  there  are  Covenants  in  the  Grant  or  Lease. 

The  iucidents  will  be  controlled  by  the  special  cove- 
nants, for  modus  et  convenlio  vincunt  lagem.     (2  Bl.  Com. 
122 ;  1  Th.  Co  Lit.  624.) 
2s.  Where  there  are  no  Special  Covenants  in  the  Grant  or 
Lease,  to  the  Contrary. 

The  incidents  belonging  to  life-estates,  where  there 
are  no  special  covenants  to  the  contrary,  are  as  follows, 
namely,  (1),  Estovers;  (2),  Emblements;  (3),  Forfeiture 
of  estate  for  certain  defaults  of  the  tenant;  (4),  Lia- 
bility of  the  tenant  for  waste;  and,  (5),  Liability  of  the 
under-tenant  of  tenant  for  life,  for  rent. 
W.  C. 
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I''.  Estovers. 

These,  as  lias  been  seen  in  connexion  with  common 
of  estovers,  are  supplies  of  wood  and  timber  for  various 
agricultural  pui-poses  connected  with  the  use  of  the 
premises.  The  Norman-French  designation  is  estovers, 
(Fr.  estoffer,  to  fnrnish),  and  the  Anglo-Saxon  botes, 
(Ang.  Sax.  boi,  amends  or  compensation.)  The  right 
to  these  estovers,  thus  incident  to  every  estate /or  life, 
(as  we  shall  see  they  also  are  to  every  estate  for  years), 
unless  other%rise  stipulated,  does  not  warrant  the  selling 
of  wood  or  timber  bv  tlie  tenant,  nor  the  commission 
of  anv  needless  desti'uction  in  the  premises.  (2  El. 
Com.  122;  1  Th.  Co.  Lit.  624;  1  Washb.  Real  Prop. 
99  &  seq.) 

The  student  is  cautioned  against  confounding  this 
right  to  estovers,  thus  belonging,  in  the  absence  of  a 
contrary  stipulation,  to  every  tenant  for  life  or  years, 
(which  is  an  exclusive  right  in  such  tenant),  with  the 
riglit  of  cominon  of  estovers,  the  owner  of  which  enjoys 
the  estovers  in  common  with  the  proprietor  of  the  land. 
(2  Bl.  Com.  35,  n  (27).) 

1'.  Honse-bote. 

This  is  wood   and  timber  sufficient  to  repair  the 
house,  and  to  supply  it  vdth  fire-wood — esioverium  cedi- 
fcandi  et  ardendi.     A  supplv  of  fuel  alone,  is  styled 
fire-bote.     (1  Th.  Co.  Lit.  624;  2  Bl.  Com.  55.) 
2'.  Plough-bote,  or  Cart-bote. 

This  is  a  supply  of  wood  for  the  repair  and  construc- 
tion of  agricultural  implements  of  all  kinds.     Lord 
Coke  denominates  it  estoveriiim  arandi.     (1  Th.  Co. 
Lit.  624;  2  Bl.  Com.  122,  2S2.) 
3'.  Hay-bote,  or  Hedge-bote. 

This  is  a  supply  of  wood  for  the  construction  and  re- 
pair of  hedges  and  other  enclosures,  {estovenum  clau- 
dendi),  fi-om  the  rather  obsolete  English,  hay,  and 
Ang.  Sax.  hczge  or  heqe,  a  hedge.  (1  Th.  Co.  Lit. 
624;  2B1  Com.  122,  282.) 
a''.  Emblements. 

The  doctrine  of  emblements  includes  the  topics  fol- 
lowing, namely,  (1),  The  definition  of  emblements;  (2), 
Tlie   common  law-doctrine  of  emblements ;  and,   (3), 
The  doctrine  of  emblements  by  statute  in  Yii'ginia. 
W.  C. 
1'.  The  definition  of  Emblements. 

Emblements  are  fruits  of  annual  agricultural  in- 
dustry (^fractus  industriales),  for  the  production 
whereof  art  combines  annually  with  nature.     Hence 
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wheat,  corn,  and  all  cereals;  beans,  peas,  tares,  and 
other  plants  of  the  vetch  species ;  hemp  and  flax,  pars- 
nips, carrots,  turnips,  and  other  annual  roots;  sainfoin 
and  other  grasses  which  are  annually  renewed ;  and 
lastly  hops,  which,  though  grown  on  permanent 
roots,  yet  require  annual  training  and  culture  to  pro- 
duce at  all,  come  under  the  description  of  emblements. 
But  the  designation  does  not  include  clover  or  other 
grasses  that  endure  more  than  one  year,  nor  the  fruits- 
of  trees  growing  upon  the  land,  though  planted  by  the 
tenant,  because  he  knows  when  he  plants  them  that 
they  cannot  come  to  maturity  and  produce  their  fruit 
in  a  single  year,  to  repay  the  labor  bestowed  upon 
their  planting  and  culture  He  plants,  not  in  con- 
templation of  present  profit,  but  merely  with  a  pros- 
pect of  its  being  useful  to  himself  in  future,  and  to 
succeeding  tenants.  (2  Bl.  Com.  122-'3,  n.  (3);  1 
Washb.  E.  Prop.  102.) 
2'.  The  common  law  doctrine  of  Emblements. 

When  a  tenant,  who  knows  not  the  end  of  his  estatCy 
sows  or  plants  the  land,  and  before  harvest  his  estate 
is  determined  without  his  default,  a8  by  the  act  of 
Grod,  of  the  law,  or  of  a  third  person,  he  or  his  per- 
sonal representative  is  entitled  to  the  emhlements  then 
growing,  and  to  free  ingress  and  regress  in  order  to 
cultivate,  reap,  and  carry  them  away.     But  he  can- 
not, by  virtue  of  the  doctrine  of  emblements,  retain 
possession  of  any  part  of  the  premises  than  the  fields 
which  the  emblements  occupy.     (2  Bl.  Coin.  122-'3; 
1  Washb.  Eeal  Prop.  102,  &  seq.) ; 
W.  C. 
1''  Reasons  for  the  common  law  doctrine  of  Emble- 
ments; W.  C. 
1'.  Justice. 

There  is  an  obvious  propriety  that  he  who  sows 
should  reap,  in  order  that  he  may  be  compensated 
for  the  labor  and  expense  of  tilling,  manuring,  and 
sowing  the  land.  (2  Bl.  Com.  122 ;  1  Washb.  Eeal 
Prop.  102;  1  Lom.  Dig.  41-'2.) 
2^.  Expediency  and  Public  Policy.  , 

In  order  to  encourage  husbandry  by  assuring  the 
fruits  of  his  labor  to  the  cultivator  of  the  soil, 
thereby  leading  him,  because  he  sows  in  hope,  to 
sow  liberally ;  and  because  he  is  sure  to  reap,  to 
cultivate  with  diligence  and  thrift.  (2  Bl.  Com. 
122;  1  Washb.  Eeal  Prop.  101-'2.) 
2".  Cases  to  which  the  doctrine  of  Emblements  is 
applied. 


CHAP.  VIII.J  FREEHOLDS  NOT  OP  INHEKITANOE FOB  LIFE.  93 

The  principle  is,  that  it  shall  be  applied  to  all 
those  cases  where  the  determination  of  the  tenancy 
is  uncertain,  and  it  is  actually  determined  without 
default  of  the  tenant,  by  the  act  of  God,  of  the  law, 
or  of  a  third  person;  and  it  is  applicable  to  no  other 
cases.  But  the  crop  must  actually  have  heen planted, 
not  merely  prepared  for.  (2  Bl.  Com.  122-'3,n  (3); 
1  Washb.  103,  &  seq.) 

These  cases  may  be  classed  as  follows:  (1),  Em- 
blements in  conventional  estates  for  life;  (2),  In 
case  of  estates  for  life  arising  by  act  of  the  law;  (3), 
In  case  of  im.der-le8sees  or  assignees  of  any  of  the  fore- 
going tenants  for  life ;  and  (4),  In  case  of  tenants  at  will ; 
W.  C. 
1^.  Emblements  in  case  of  Conventional  Estates  for 
Life;  W.  C. 
1™.  Estates  for  Life  of  Tenant  himself  or  pur  auter  vie. 

1  Lom.  Dig.  42 ;  2  Bl.  Com.  122. 

2™.  Estates  for  Life,  subject  to  be  determined  on  a 
contingency 

e.g..  Estates  "during  coverture,"  "during  the 
•  absence   of  Z   abroad,"  &c.      If  Z  returns  from 
abroad,  whereby  the  tenant's  estate  is  determined, 
he  is  to  have  the  emblements;  and  so,  if  the  cov- 
erture is  ended  hy  death,  or  even  hy  divorce,  if  the 
divorce  arise  not  from  the  default  of  the  tenant,  as 
if  it  were   causa  prce-contractus,  formerly,  or   at 
present,  for  the  incurable  impotency  of  the  other 
party.     (1  Lom.  Dig.  42.) 
2^.  Emblements  in  case  of  Estates  aj^ising  hy  act  of 
the  Law ;  W.  C. 
1™    Estate-tail  after  possibility  of  Issue  extinct. 

2  Bl.  Com.  122. 

2".  Estates  by  the  Curtesy. 

2  BL  Com.  122. 
3™.  Estates  in  Dower. 

At  common  law  no  emblements  were  allowed 
to  the  personal  representative  of  a  dowress,  be- 
cause she  was  presumed  to  have  gotten  the  crops 
growing  on  her  dower-lands  at  the  husband's  death. 
But  by  Statute  of  Merton  (20  Hen.  Ill,  c.  2), 
and  by  the  corresponding  statute  in  Yirginia  (Y. 
C.  1873,  c.  106,  §  14),  emblements  of  dower-lands 
shall  pass,  and  may  be  disposed  of  like  those  on 
any  other  lands  held  for  life.  (1  Washb.  Real 
Prop.  103.) 
3^  Emblements  in  case  of  the  under-Lessees  or  the 
Assignees  of  any  of  the  foregoing  Tenants  for  Life. 
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These  plainly  answer  to  the  requirements  pro- 
posed. Their  estates  are  as  uncertain  as  those 
from  which  they  are  derived,  and  may  as  well  be 
determined  icithont  default  of  the  tenant.  Nay, 
such  under-lessees  and  assignees  have  this  added 
advantage — ^namely,  that,  although  the  tenant  for 
life  should  determine  his  estate  by  his  own  act,  and 
so  not  himself  be  entitled  to  emblements,  yet  that 
circumstance  will  not  prevent  the  under-lessee  or 
assignee  from  assertin|^  his  claim  thereto.  Thus,  if 
a  tenant  durante  vidvitate  should  iinder-let,  and 
then  marry,  though  he  or  she  would  thereby  defeat 
his  or  her  own  title  to  emblements,  the  under-tenant 
will  not  lose  his  right,  he  being  in  no  difaxdt.  f2 
BI.  Com.  124;  1  Lorn.  Dig.  42;  1  Washb.  Keal 
Prop.  104  ) 
4^  Emblements  in  case  of  Tenants  at  TTill,  »tc. 

Emblements  are  allowed  to  tenants  at  will,  and 
to  all  other  tenants  who  hnow  not  the  end  of 
their  tenn,  and  whose  estates  are  determined  with- 
out their  default,  as  above  described,  except  only 
tenants  iy  sufferance,  who  are  in  no  tase  entitled  to 
emblements,  having,  indeed,  no  rightful  possession,  _ 
being  only  not  trespassers.  (2  Bl.  Com.  146;  1 
Wash.  Eeal  Prop.  103.) 
Z^.  Cases  to  which  the  doctrine  of  Emblements  is  not 
applied. 

The  cases  wherein  the  doctrine  of  emblements  is 
not  applicable  may  be  classed  thus:  (1),  "Where  the 
tenant  knows  the  end  of  his  term,  and  yet  sows; 
(2),  "Where  the  tenant's  estate,  although  of  uncertain 
duration,  is  determined  by  his  own  act  or  default ; 
(3).  "Where,  although  the  tenant's  estate  is  uncertain 
in  duration,  and  is  determined  witliout  Ms  default, 
yet  he  did  not  sow  the  emblements ;  and  (4),  Where 
lands  mortgaged  are  planted,  and  the  mortgage  is 
foreclosed  before  harvest ; 
W.  C. 
1^  "Where  the  Tenant  knoivs  the  end  of  his  term,  and 
yet  sows. 

This  supposes  that  the  term  is  not  liable  to  be 
prematurely  determined  by  a  contingency  before 
its  regular  period,  and  such  a  case  is  plainly  never 
within  the  doctrine  of  emblements.  (1  Wash.  Real 
Prop.  103;  2  Bh  Com.  122,  &  n  (3).) 

But  in  England,  and  in  some  of  the  States  of 
this  TJnion  (e.  g.,  Pennsylvania,  New  Jersey,  and 
Delaware),  by  the  usage  of  particular  localities, 
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which  is  allowed  to  enter  into  and  form  a  part  of 
the  contract,  a  tenant  whose  lease  is  for  a  fixed 
period,  and  who  sows  with  a  knowledge  that  his 
lease  will  expire  before  harvest,  may,  notwith- 
standing, be  entitled  to  the  crops,  and  to  the  inci- 
dental privilege,  of  course,  of  cultivating,  reap- 
ing, and  carrying  them  away.  This  is  denominated 
the  doctrine  of  the  away-going  crops,  although  it 
would  be  more  proper  to  style  it  the  doctrine  of 
the  right  of  the  away-going  tenant  to  the  crops. 
(1  Wash.  Real  Prop.  106;  Chit.  Cont.  367;  Wig- 
glesworth  v.  Dallison,  1  Dougl.  201,  207,  n  (8).)  " 
In  Virginia  such  an  usage  cannot  be  referred  to 
in  order  to  entitle  the  tenant  to  the  growing  crop, 
where  the  lease  is  in  writing,  and  for  a  determinate 
period,  elapsed  before  harvest;  not  on  the  ground 
of  custom  (as  a  local  law),  because  there  can  be 
none  such  in  Virginia  (as  shown  Ante,  B.  I,  p.  34, 
2') ;  nor  on  the  ground  of  the  usage  being  in  con- 
templation of  the  parties  in  forming  their  contract, 
and  so  proper  to  be  referred  to  in  interpreting  its 
terms,  because  it  is  not  admissible  to  explain  a 
written  instrument  by  parol  evidence.  If,  there- 
fore, the  lease  were  not  in  writing,  perhaps  the 
usage  might  be  proveable,  if  it  were  shown  that 
the  parties  probably  contracted  with  reference  to 
it.  (Harris  v.  Carson,  7  Leigh,  639;  Mason  v. 
Moyers,  2  Eob.  613;  Gross  v.  Criss,  3  Grat.  264.) 

2K  Where  the  Tenant's  Estate,  although  of  uncer- 
tain duration,  is  determined  hy  his  own  act  or  de- 
fault. 

e.  g„  Where  tenant  at  will  himself  determines 
the  will;  where  tenant  " durante  viduitate"  mar- 
ries; or  where  tenant,  during  coverture,  commits 
the  act  which  leads  to  a  dissolution  of  the  marriage 
by  divorce.  But  the  commencement  of  proceedings 
for  divorce  by  the  aggrieved  party  would  not  de- 
prive that  party  of  emblements;  for  it  is  the  se?i- 
tence  which  dissolves  the  marriage,  and  that  is  an 
act  of  the  law.  (2  Bl.  Com.  123,  122,  n  (3) ;  1 
Wash.  Real  Prop.  103;  1  Lom.Ex'ors,422;  Gland's 
Case,  5  Co.  116.) 

3^.  Where,  although  the  Tenant's  estate  is  uncertain 
in  duration,  and  is  determined  without  his  default, 
yet  he  did  not  sow  the  emblements. 

e.  g.,  A  seised  of  land,  sows  it,  and  then  conveys 
it  to  B  for  life,  remainder  to  C  for  life,  and  B  dies 
before  harvest.     His  executor  shall  not  have  the 
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emblements,  but  they  shall  go,  with  the  land,  to  C ; 
and  if  C  also  had  died  before  harvest,  they  would 
have  returned,  with  the  land,  to  A.  (1  Lorn.  Ex'ors, 
422;  Grantham  v.  Hawley,  Hob.  135;  1  Lorn.  Dig. 
42.)  Upon  like  principles,  if  a  woman  seised  in 
fee,  or  for  life,  sow  her  land  and  marry,  and  her 
husband  die  before  the  crop  is  severed,  she,  and  not 
his  personal  representative,  shall  have  it.  (1  Washb. 
E.  Prop.  104.) 
4'.  Where  lands  mortgaged  are  planted,  and  the 
mortgage  is  foreclose  before  Harvest. 

The  crops  pass  (supposing  them  planted  after  the 
mortgage),  with  the  land,  for  the  benefit  of  the 
mortgagee,  whether  planted  by  the  mortgagor,  or 
his  tenant.  (1  Washb.  K.  Prop.  106;  Crews  v. 
Pendleton,  1  Leigh,  297.) 

This  doctrine  applies,  however,  only  where  the 
lien  involves  an  estate  in  the  land.     Hence,  a  pur- 
chaser under  a.  judgment-lien  is  postponed  to  a  tenant 
who  leased  the  land,  and  planted  it  before  the  sale. 
(1  Washb.  E.  Prop.  106 ;  Bittinger  v.  Baker,  29 
Penn.  66  ) 
4^^.  Eent  for  the  Premises  in  which  the  Emblements  are. 
Whether  the  tenant  shall  pay  rent  for  the  pre- 
mises occupied  by  the  emblements  is  made  a  query 
by  Plowden,  and  the  doubt  is  still  unresolved.     It 
would  seem  the  better  opinion  that,  unless  the  estate 
is  determined  by  the  act  of  the  lessor  (as  in  case  of 
an  estate  at  will),  the  tenant  or  his  executors  s/ia/i 
•pay  rent.     (2  Plowd.  Eep.  Quceries,  44  a,  qu(Bry  239; 
1  Washb.  E.  Prop.  105 ;  1  Lorn.  Ex'ors,  430.) 
3'.  Doctrine  of  Emblements  in  Yirginia  by  statute. 

The  doctrine  of  emblements,  as  it  existed  at  com- 
mon law,  is  so  just  and  reasonable,  and  so  well  adapted 
to  the  varying  exigencies  of  life,  as  to  excite  a  senti- 
ment of  surprise  that  the  legislature  of  Virginia,  gen- 
erally exercising  a  wise  caution  in  innovation,  should 
have  thought  fit  to  change  it.  Very  material  altera- 
tions, however,  have  for  many  years  prevailed  amongst 
us,  which,  even  as  they  exist  at  present  (and  they  now 
approximate  more  to  the  common  law  than  they 
formerly  did),  tend  much  to  perplex  the  desirable 
uniformity  of  the  doctrine,  without  seeming  to  have 
any  compensating  advantage  of  justice  or  expediency. 
(V.  C.  1873,  c.  135,  §  2,  3, 1;  1  Lom.  Dig.  43  &  seq.; 
1  Lom.  Ex'ors,  426  &  seq.) 

Let  us  note  (1),  The  several  cases  contemplated 
and  provided  for  by  the  statute;  and  (2),  The  promi- 
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nent  diversities  between  the  common  law   and  the 
statutory  doctrine  of  emblements; 
W.  C. 
1".  The  several  Cases  contemplated  and  provided  for 
by  the  statute. 

The  several  cases   provided  for  by   the   statute 
are  as  follows:  (1),  When  an  estate  of  uncertain 
duration  is  terminated  by  the  death  of  the  tenant, 
occurring  after  1st  of  March,  and  before  31st  of 
December;  (2),  Where  such  an  estate  is  determined 
by  any  other  event,  or  at  any  other  time;  (3),  When 
such  an  estate  is  in  the  hands  of  an  under-tenant  when 
it  is  determined;  and  (4),  When  such  an  estate  in 
the  hands  of  an  under-tenant  expires  before  the  1st  of 
August  in  any  year; 
W.  C. 
1^.  When  an  Estate  of  uncertain  duration  is  terminated 
by  the  death  of  the  tenant  occurring  on  or  after  1st  of 
March,  and  before  31st  of  December. 

The  tenant's  personal  representative  may,  at  dis- 
cretion, continue  to  cultivate,  or  may  lease  out  the 
whole  of  the  premises  employed  in  farming  or  plant- 
ing until  the  last  day  of  December  following,  and 
aU  the  emblements  severed  before  that  day  (or  doubt- 
less the  rent,  if  he  shall  think  fit  to  lease),  shall  be 
personal  assets  in  his  hands,  deducting  taxes  and 
expenses  of  cultivation;  and  out  of  the  general 
assets  of  the  estate  he  shall  pay  to  those  entitled  in 
reversion  or  remainder  a  reasonable  rent,  from  the 
decedent's  death  to  the  last  day  of  December,  which 
is  to  be  charged,  in  preference  to  all  other  claims 
against  the  estate,  on  the  profUs  arising  from  the 
land.  (V.  C.  1873,  c.  135,  §  2.) 
2^  When  an  Estate  of  uncertain  duration  is  deter- 
mined by  any  other  event  than  the  death  of  the 
Tenant,  or  at  any  other  time  than  on  or  after  the 
1st  day  of  March,  and  before  the  31st  of  December. 
The  common  law  doctrine  of  emblements  prevails. 
(V.  C.  1873,  c.  135,  §  3.) 
3\  When  an  Estate  of  uncertain  duration  is  leased  to 
an  under  tenant,  at  the  time  when  it  is  Determined. 
The  under-tenant  may  hold  the  land  (of  course 
making  all  the  profit  from  it  he  can)  to  the  end  of 
the  current  year  of  the  tenancy,  paying  rent  there- 
for, which  is  to  be  apportioned  between  the  tenant 
of  the  uncertain  interest,  or  his  personal  represen- 
tative, and  those  who  succeed  to  the  land.  If  the 
rent  is  reserved  in  kind,  the  whole  is  to  be  paid  to 
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the  tenant  of  the  uncertain  interest,  or  his  personal 
representative ;  and  he  is  to  pay  a  reasonable  pro- 
portion in  money  to  those  who  succeed  to  the  land; 
such  rent  being  a  charge  in  preference  to  other 
claims  on  the  rent  received  in  kind,  by  the  tenant 
of  the  uncertain  interest,  or  his  representative. 
And,  moreover,  such  under-tenant  is  entitled  as  at 
common  law,  to  the  emblements  growing  on  the 
lands  at  the  expiration  of  the  uncertain  interest,  whether 
severed  during  the  year  or  not ;  but  if  severed  after- 
wards, the  under-tenant  is  to  pay  a  reasonable  rent 
to  those  who  succeed  to  the  land,  from  the  end  of 
the  tenancy  to  the  time  of  severance.  (V.  C.  1873, 
c.  135,  §  1.) 

4^  When  an  Estate  of  uncertain  Duration,  let  to  an- 
other, expires  before  the  first  of  August,  in  any  year. 
The  lessee  is  to  permit  the  successor  to  put  in  the 
ground  any  crop  he  may  desire  after  that  period; 
and  if  the  lessee  has  prepared  the  ground  for  a  crop 
previous  to  that  period,  the  successor  shall  pay  a 
reasonable  compensation  therefor ;  and  also  for  any 
land  of  which  the  lessee  may  be  deprived  by  reason 
of  the  crop  thus  put  in  by  the  successor.     (V.  C. 
1873,  c.  135,  §  1.) 
^.  The  prominent  Diversities  between  the  Common 
Law,  and  the  Statutory  Doctrine  of  Emblements  ia 
Virginia;  W.  C. 

1^.  In  respect  to  the  period  of  the  year  when  the  Es- 
tate is  Determined. 

At  common  law,  it  is  immaterial  at  what  period 
of  the  year,  or  by  what  event  the  estate  is  deter- 
mined. By  the  statute,  the  time  of  year,  and  the 
mode  of  determining  the  estate,  ascertain  whether 
the  statutory  rule  stated  above,  {Ante  p.  97, 1',  2'), 
or  the  common  law  rule  is  applicable.  (Y.  C. 
1873,  c.  135,  §  2,  3 ;  Ante  p.  97,  1^  k  2'.) 

2\  In  respect  to  the  extent  of  the  Tenant's  Occupancy. 
At  common  law,  the  tenant  is  entitled  to  posses- 
sion of  only  so  much  of  the  premises  as  contain  the 
emblements,  or  indeed,  merely  to  ingress  and  re- 
gress to  cultivate,  &c.,  the  same.  By  statute,  the 
whole  land  is  put  into  his  possession  to  make  the 
most  of  it  he  can,  even  to  plant  new  crops,  and  to 
use  and  enjoy  the  buildings,  pastures,  meadows,  and 
forests,  and  in  short  the  whole  premises,  just  as  be- 
fore the  determination  of  his  estate.  (Y.  C.  1873, 
c.  135,  §  2,  1 ;  Ante  p.  97,  1',  2^  &  3'.) 

3*.  As  between  the  Tenant  for  Life,  &c.,  and  the  Un- 
der-tenant. 
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At  com/non  law,  no  difference  as  to  emblements, 
is  in  general  made  between  the  case  of  a  person,  him- 
self a  tenant  for  life,  and  the  case  of  an  under-tenant. 
By  the  statute,  a  material  diversity  exists  between  the 
two.  (V  C.  c.  135,  §  2,  1  ;  ^wfep.  9T,  ]i&  3'.) 
4'.  As  to  the  Lessee's  Paying  Kent. 

At  common  law,  it  seems  that  the  lessee  taking 
the  emblements  must  pay  rent,  but  it  is  yet  a  ques- 
tion. By  statute,  rent  is  to  be  paid  in  all  the  cases 
where  the  statutory  rule  applies,  and  inferentially, 
in  all  cases.  (V.  C.  1873,  c.  135,  §  2,  1 ;  Ante  p. 
97,  1'  &  3'.) 
5^.  As  to  payment  for  the  Lessee's  preparation  of  the 
land. 

At  common  laio,  no  provision  is  made  to  pay  the 
tenant  for  'preparation  of  the  land,  when  he  has  not 
sowed.  The  statute  makes  such  provision,  at  all 
events,  in  case  of  under-tenants  of  lessees  for  life,  &c., 
where  the  estate  expires  before  the  1st  of  August 
in  any  year.  (V.  C.  1873,  c.  135,  §  1 ;  ante  p.  97,  3'.) 
6'.  As  to  the  Lessee's  yielding  possession  to  the  Suc- 
cessor. 

At  common  law,  the  tenant  is  not  obliged  to  give 
way  before  the  emblements  are  severed,  so  as  to 
enable  the  successor  to  put  in  a  crop.     By  statute, 
in  case  of  an  under-tenant  at  least,  he  may  be  re- 
quired to  relinquish  the  possession  for  that  purpose, 
as  above  stated,  where  the  estate  expires  before  the 
1st  of  August  in  any  year,  the  successor  making 
proper  compensation.     (V.  C.  1873,  c.  135,  §  1 ; 
ante  p.  98,  4:\) 
3^.  Forfeiture  of  Estate,  for  Certain  Defaults  of  Tenant. 
The  defaults  on  the  part  of  the  tenant  for  life,  &c., 
which  are  liable,  at  common  law,  to  produce  a  forfeiture 
of  his  estate,  are  the  following,  namely  (1),  Alienation 
of  an  estate  greater  than  the  tenant  is  entitled  to  convey ; 
(2),  Disslaimer  by  the  tenant,  in  a  court  of  record,  of  his 
tenure  of  the  lord ;  and,  (3),  Claiming  in  a  court  of  re- 
cord, a  greater  estate  than  the  tenant  is  entitled  to. 
W.  C. 
1'.  Alienation  of  an  Estate  greater  than  the  tenant  is  en- 
titled to  convey. 

Thus,  if  a  tenant  for  his  own  life  alienes  by  feoff- 
ment, with  livery,  fine,  or  common  recovery,  (which,  be- 
cause they  may  thus  work  a  wrong,  are  called  tortious 
conveyances),  for  the  life  of  another,  or  in  fee-simple, 
which  are  estates  greater  than  he  can  lawfully  make, 
he  thereby  forfeits  his  particular  estate  to  him  in  re- 
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mainder  or  reversion.  For  which  two  reasons  are 
given:  1st,  because  such  alienation  amounts  at  com- 
mon law  to  a  renunciation  of  the  feudal  connection 
and  dependence,  whereby  the  right  of  entry  of  the  per- 
son in  remainder  or  reversion  is  devested,  and  turned 
into  a  right  of  action,  and  the  forfeiture  is  exacted  as 
a  punishment  for  this  great  wrong;  and  2d,  because 
the  particular  tenant,  by  granting  a  larger  estate  than 
his  own,  has  by  his  /  own  act  pui  an  end  to  his  own 
original  interest;  and  C9i  such  determination,  the  re- 
mainder-man or  reversioner  is  entitled  to  enter  re- 
gularly, as  in  his  remainder  or  reversion.  (2  Bl.  Com. 
274;  1  Lorn.  Dig.  820-'21.) 

This  forfeiture  does  not  ensue  in  England,  if  the 
conveyance  were  under  the  statute  of  uses,  or  any 
other  than  the  tortious  conveyances  mentioned  above, 
because  the  remainder  or  reversion  is  not  thereby 
divested  and  turned  to  a  right,  nothing  passing  but 
what  the  grantor  had  a  right  to  convey.  Hence  in 
Virginia,  where  it  is  provided  by  statute  that  no  con- 
veyance shall  pass  a  greater  estate  than  the  grantor 
has  a  right  to  pass,  this  cause  of  forfeiture  is  believed 
no  longer  to  exist.  (V.  C.  1873,  c.  112,  ?  7;  2  Th. 
Co.  Lit.  206-'7;  Elys  v.  Wynne  &  als,  22  Grat.  224.) 
2'.  Disclaimer  of  Tenure  of  the  lord,  by  Tenant. 

As  where  a  tenant  for  life,  &c.,  neglects  to  render 
the  lord  the  services  due,  and  upon  an  action  brought 
to  recover  them,  disclaims  in  a  court  of  record  to  hold 
of  the  lord.  This  induces  a  forfeiture  of  his  estate, 
for  reasons  similar  to  those  stated  supra,  1';  and  it  is 
supposed  would  induce  a  forfeiture  in  Virginia  also. 
(2  Bl.  Com.  275;  1  Lom.  Dig.  821;  2  Th.  Co.  Lit. 
208,  n  (D).)  See  1  Washb.  R  Prop.  91-'2,  contra. 
3".  Claiming  in  a  Court  of  Record  a  greater  Estate  than 
Tenant  Possesses. 

As  where  tenant  for  life,  &c.,  in  an  action  in  a  court 
of  record,  demandJs  an  estate  in  fee,  or  any  estate 
greater  than  his  own;  or  so  pleads  as  expressly  or  by 
implication  to  assert  such  greater  estate  to  be  in  him, 
e.  g.  at  common  law,  joining  the  mise  (that  is,  the  is- 
sue) upon  the  mere  right,  in  a  writ  of  right ; — ^these  are 
virtual  disclaimers  of  tenure,  and  for  the  reasons  already 
stated,  are  causes  of  forfeiture,  in  Virginia,  (as  is  sup- 
posed), as  well  as  at  common  law.  (2  Bl.  Com.  276 ; 
1  Lom.  Dig.  593,  821;  2  Th.  Co.  Lit.  208,  and  n 
(E).)  See  1  Washb.  R.  Prop.  91-'2;  4  Kent's  Com. 
427,  contra. 
4:^-  Liability  of  Tenant  for  life  for  Waste. 
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Waste  is  any  permanent  injury  to  the  heriniance,  not 
occasioned  by  an  act  of  God,  or  of  a  public  enemy  .  It 
may  arise  from  neglect  merely,  when  it  is  termed  per- 
missive waste,  or  fi-om  acts  committed  by  the  wrong-doer, 
in  which  case  it  is  called  voluntary  waste.  If  a  house 
be  un-roofed  by  a  tempest,  that  is  not  waste,  because 
occasioned  directly  by  an  act  of  God ;  but  to  permit  any 
further  injury  to  accrue  for  want  of  a  roof,  temporary 
or  permanent,  is  waste,  and  of  that  description  known 
as  permissive.  (3  Th.  Co.  Lit.  234  to  236,  and  n  (F) ; 
1  Washb.  E.  Prop.  108  &  seq.) 

At  common  law,  those  persons  only  were  liable  for 
waste  who,  not  having  the  inheritance,  (the  owner  of 
which  was,  of  course,  incapable  of  committing  it)  had 
come  into  possession  by  act  of  the  law,  as  tenants  iy 
the  curtesy,  tenants  in  dower,  and  guardians  in  chivalry. 
Tenants  who  came  in  by  act  of  the  parties,  were  re- 
strained only  hy  their  covenants.  But  the  statute  of 
Marlebridge,  52  Hen.  Ill,  c.  23,  (A.  D.  1268),  made 
all  tenants  jFor  life  or  years  liable  for  waste ;  and  in 
Virginia  we  have  gone  further  yet,  and  made  all  tenants 
answerable  therefor.  (3  Th.  Co.  Lit.  241,  n  (M);  2  Bl. 
Com.  282  &  seq;  1  Lom.  Dig.  66  &  seq;  V.  C.  1873, 
c.  137,  §  1.) 

The  penalty  for  waste  at  common  law  is  merely  the 
damage  done,  as  estimated  by  a  jury ;  but  that  being 
found  insufficient  to  prevent  it,  the  statute  of  Glouces- 
ter, 6  Ewd.  I,  c.  5,  (A.  D.  1278),  directed  that  the 
tenant  should  forfeit  the  thing  {i.  e.  the  place)  wherein 
the  waste  was  committed,  and  treble  damages  besides, 
to  the  owner  of  the  inheritance.  And  this,  by  statute, 
was  the  law  of  Virginia  likewise,  until  1st  July,  1850, 
when  the  Code  went  into  effect,  whereby  it  is  provided 
that  the  penalty  shall  be  only  the  damages  suffered,  or 
if  the  waste  was  committed  loantonly,  "judgment  shall 
be  for  three  times  the  amount  of  damages  assessed 
therefor."  (2  Bl.  Com.  283-'4 ;  1  Lom.  Dig  67  & 
seq;  3  Th.  Co.  Lit.  241,  n  (M);  V.  C.  1873_,  c.  133,  §  4.) 

More  will  be  said  of  waste  in  connection  with  the 
doctrine  of  forfeiture,  post,  chapter  xviii. 
S^.  Liability  of  Under-tenant  of  Tenant  for  life,  &Q,.,for 
Rent ; 
W.  C. 
1*.  Where  the  Under-lease  is  determined  on  the  Rent-day. 
Although  strictly-speaking,  the  rent  is  not  due  until 
midnight,  and  therefore,  the  maxim  annua,  nee  debitum 
judex  non  separai,  might  seem  to  be  applicable,  yet 
rather  than  the  rent  should  be  wholly  lost  since  the 
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last  rent-day,  tlie  under-tenant,  having  enjoyed  the 
land  which  was  the  consideration  therefor,  is  required 
to  pay  it  in  full  to  the  personal  representative  of  the 
tenant  for  life.  {Ex-parte  Smyth,  1  Swanst,  344,  note; 
Stafford  v.  Wentworth,  1  P.  Wms.  180;  Southern  t. 
Bellasis,  1  P.  Wms.  179,  note.) 
2'.  Where  the  Under-lease  is  determined  without  the 
Under-tenant's  default,  before  the  Rent-day  ;  W.  C. 
I''.  Doctrine  at  Common  Law. 

The  rent  is  not  apportioned,  but  is  extinct,  no 
periodical  payments  at  common  law  being  appor- 
tionable  in  point  of  time,  agreeably  to  the  maidm 
aunita  nee  dehitum  judex  non  separat,  and  pursuant  to 
the  principle  which  attaches  to  all  erdire  contracts, 
that  they  cannot  be  apportioned.  (2  Bl.  Com.  124; 
1  Th.  Co.  Lit.  476,  &  n  (P.  I.);  Ex-parte  Smyth,  1 
Swanst,  338-'9,  note.) 
2*^-  Doctrine  in  Virginia,  by  Statute. 

The  rent  would  be  apportioned,  in  pursuance  of  the 
provision  that  all  periodical  payments,  including 
rents,  hires,  &c.,  are  apportionable  unless  otherwise 
provided,  according  to  the  time  which  shall  have 
elapsed  of  the  time  for  which  the  said  rent,  &c.,  was 
growing  due,  including  the  day  of  such  death  or  de- 
determination,  deducting  a  proportional  part  of  the 
charges.  But  the  under-tenant  would  have  also  the 
privilege  of  continuing  to  hold  the  land,  until  the  end 
of  the  current  year  of  the  tenancy,  paying  rent 
therefor,  of  course,  to  the  reversioner  or  remainder- 
man. (V.  C.  1873,  c.  136,  §  1,  3;  Id.  c.  135,  §  1; 
Ante,  p.  97,  3'.) 
2".  Estates-tail  after  possibility  of  Issue  extinct. 

This  is  a  class  of  estates  which  arise  out  of  estates-tail 
special,  as  where  land  is  given  to  A  and  the  heirs  of  his 
body  of  his  present  wife  M,  begotten,  and  M  dies  without 
issue.  There  is  now  a  complete  extinction  of  all  possibility 
of  issue  to  succeed  to  the  estate,  and  A's  interest  is 
described  by  the  long,  but  needful  periphrasis  above  stated. 
He  is,  in  truth,  no  more  than  a  tenant  for  life,  but  with 
some  of  the  privileges  of  a  tenant  in  tail,  as  he  previously 
was ;  thus,  for  example,  he  is  dispunishable  for  waste,  out  of 
regard  to  the  inheritance  of  which  he  was  lately  seised.  (2 
Bl.  Com.  124-'5,.  and  n  (6).) 

Of  course,  the  statutes  abolishing  estates-tail  in  Virginia 
render  it  impossible  that  there  should  be  here  any  estate- 
tail  after  possibility  of  issue  extinct. 
Z".  Estates  by  the  Curtesy;  W.  C. 

The  discussion  of  estates  by  the  curtesy  requires  us  to 
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observe  (1),  The  definition  of  the  estate ;  (2),  The  reason 
for  the  appellation  of  estate  by  the  curtesy;  and  (3),  The  re- 
quisites of  the  estate; 
W.  0. 
1'.  Definition  of  Estate  by  the  Curtesy. 

"When  a  man  takes  a  wife  seised  during  the  coverture 
of  an  estate  of  inheritance,  legal  or  equitable,  such  as  that 
the  issue  of  the  marriage  may  by  possibility  inherit  it,  as 
heir  to  the  wife,  has  issue  by  her  born  alive,  and  the  wife 
dies,  the  husband  surviving  has  an  estate  in  the  land  for 
his  life,  which  is  called  an  estate  by  the  curtesy.  (2  Bl.  Com. 
126;  1  Th.  Co.  Lit.  556,  561,  5T7-'8.) 
2*.  Reason  for  calling  it  Estate  by  the  Curtesy. 

The  full  designation  is  an  estate  by  the  curtesy  of  Eng- 
land (in  Latin,  per  legem  Anglice),  and  Littleton  says  it  is 
so  called  because  it  "  is  used  in  no  other  realm,  but  in  Eng- 
land only,"  which  seems  to  be  a  mistake  in  fact;  for  not 
only  is  it  found  in  Scotland  and  Ireland,  whither  it  may 
have  been  introduced  fi-om  England,  but  it  prevails,  or 
did  formerly  prevail,  in  other  countries  also,  though  not 
under  this  name.  The  laws  of  the  4Zeman?i2,  or  Germans, 
define  the  estate  almost  in  the  very  terms  used  by  the 
laws  of  England.  Blackstone  considers  that  it  takes  its 
name  from  the  husband's  attendance  upon  the  lord^s  court 
or  Curtis,  as  one  of  the  vassals  in  right  of  his  wife,  whilst 
Mr.  Wooddeson  and  Mr.  Christian  are  disposed  to  hold 
that  it  originally  signified  nothing  more  than  an  estate  by 
the  courts  of  England,  as  in  Latin  the  tenant  is  styled 
tenens  per  legem,  AnglicB.  And  this  last  opinion  seems  to 
be  the  most  satisfactory.  (1  Th.  Co.  Lit.  556,  &  n  (A) ; 
2  Bl.  Com.  126-'7,  &  n  (8);  1  Washb.  R.  Prop.  128;  1 
Lom.  Dig.  56-'7.) 
S''.  Requisites  of  Estate  by  the  Curtesy. 

The  requisites  of  an  estate  by  the  curtesy  are  (1),  Mar- 
riage ;  (2),  Seisin  of  the  wife ;  (3),  Birth  of  issue  alive ; 
and  (4),  Death  of  the  wife.     (2  Bl.  Com.  127;  1  Washb. 
R.  Prop.  130  &  seq.;  1  Lom.  Dig.  77); 
W.  C. 
is.  Marriage. 

A  marriage  is  required,  which  is  neither  void  per  se, 
nor  actually  avoided  ab  initio  by  divorce.  (1  Lom.  Dig. 
77;  1  Th.  Co.  Lit.  557,  n  (B).)  We  are  therefore  to 
note  (1),  The  effect  of  the  marriage  being  void  per  se; 
(2),  The  effect  of  the  marriage  being  avoided  by  a  decree 
of  divorce  a  vinculo  matrimonii;  and  (3),  The  effect  of  a 
divorce  a  mensa,  &c. ; 
W.  C. 
1^.   Effect  of  the  Marriage  being  void  per  se;  "W.  C. 
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1\  Effect  at  common  law  of  the  Marriage  being  void  per  se. 
It  will  be  remembered  that  marriage  is  void  at 
common  law,  for  the  legal  disabilities  existing  at  tbe 
time  of  the  marriage,  namely,  prior  marriage,  want  of 
age,  want  of  reason,  and  (by  statute)  want  of  consent 
of  parents  or  guardians.     These  disabilities  make  the 
union  meretricious,  and  not  matrimonial,  and  that  with- 
out any  decree  of  a  court;  and  of  course,  therefore, 
no  marital  rights  whatsoever  can  accrue  from  it.  Hence, 
in  such  a  case,  there  can  be  neither  curtesy  nor  dower. 
(1  Bl.  Com.  436  &  seq.;  1  Lom.  Dig.  Y7;  1  Th.  Co. 
Lit.  557,  n  (B).) 
2'.  Effect  in  Virginia  of  Marriage  being  Void  per  se;  "W.  C. 
I''.  What  Causes  render  a  Marriage  void  per  se,  in  Vir- 
ginia, without  Divorce. 

Of  course  they  canot  be  supervenient  causes,  but 
must  be  such  as  existed  when  the  marriage  was  con- 
tracted; 
W.  C. 
1\  Marriage  between  a  White  Person  and  a  Negro. 

Y.  C.  1873,  c.  105,  §  1;  Ante,  B.  I,  c.  xv,  p.  242. 
2^  Marriage  where  a  former  Consort  is  still  living. 

Y.  C.  1873,  c.  105,  §  1;  Ante,  B.  I,  c.  xv,  p.  241. 
3'.  Marriage  under  the  age  of  Consent. 

"When  either  party  is  under  the  age  of  consent 

(fourteen  in  males,  and  twelve  in  females),  if  they 

separate  during  non-age,  and  do  not  cohabit  afterwards. 

(K  C.  1873,  c.  105,  §  3 ;  Ante,  B.  I,  c.  xv,  p.  241.) 

2^.  Effect  of  Marriage  being  void  for  these  Causes. 

No  marital  right  whatsoever  can  accrue,  and  so 
there  can  be  neither  curtesy  nor  dower.     (1  Lom. 
Dig.  77 ;  1  Th.  Co.  Lit.  557,  n  (B).) 
2''.  The  effect  of  Marriage  being  avoided  by  a  decree  of 
Divorce  a  vinculo  matrimonii. 

The  marriage  may  be  annulled,  (1),  For  a  cause  sub- 
sisting at  the  time  it  was  contracted ;  and  (2),  For  a 
supervenient  cause ; 
W.  C. 
1'.  Effect  of  Marriage  being  annulled  for  a  cause  sub- 
sisting at  the  time  of  the  marriage;  W.  C. 
1*^.  Doctrine  at  Common  Law. 

A  marriage  at  cojTimon  law  can  be  annulled  for 
no  supervenient  cause  whatsoever,  (except  by  special 
act  of  parliament,)  but  only  for  causes  subsisting  at 
the  date  of  the  marriage.  (1  Bl.  Com.  441.)  These 
are  the  canonical  impediments,  namely,  pre-contract 
(which  is  no  longer  such  an  impediment),  consan- 
guinity, affinity,  and  incurable  impotency  of  body. 
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If  the  marriage  is  avoided  during  the  life-time  of 
both  parties,  for  either  of  these  reasons,  it  is  void  ab 
initio,  and  no  marital  right  can  accrue  under  it,  and 
consequently  neither  curtesy  nor  dower.     Although, 
to  be  sure,  if  the  man  has  disposed  of  the  woman's 
chattels  hona  fide,  and  for  value,  she  cannot  reclaim 
them.     If,  however,  the  marriage  is  not  avoided  dur- 
ing the  life-time  of  hoth  parties,  it  never  can  be  an- 
milled  afterwards,  and  therefore  the  marital  rights 
are  unimpaired.     (1  Th.  Co.  Lit.  557,  n  (B) ;  Id. 
571-'2  ;  Id.  609  ;  2  BL  Com.  127,  130.) 
2^^.  Doctrine  in  Virginia;  W.  C. 
1^.  The  Causes  subsisting  at  the  time  of  the  Marriage 
for  which  it  may  be  annulled  in,  Virginia. 

As  these  causes  all  are  supposed  to  exist  at  the 
tim,e  of  the  marriage,  it  might  reasonably  be  ex- 
pected that,  when  the  marriage  is  pronoxmced  void 
by  a  competent  com-t,  in  the  life  time  of  the  parties, 
it  would  be  void  ab  initio,  as  it  is  in  like  cases  in 
England.  There  are  sundry  causes,  however,  in 
respect  to  which  it  is  expressly  declared  that  this 
logical  consequence  shall  not  follow,  but  that  in 
these  cases,  the  marriage  shall  be  void  only  from 
the  time  of  the  decree.  And  these  causes  are  pre- 
cisely those  to  which  it  might  have  been  supposed 
the  largest  effect  would  have  been  given ; 
W.  C. 

1™.  Causes  subsisting  at  the  time  of  the  Marriage,  for 
which  the  marriage  may  be  annulled  in  Yirginia, 
but  to  take  eflfect  only  from  the  sentence  of  divorce. 
They  are  consanguinity,  affinity,  insanity,  and 
incurable  impotency  of  body,  where  the  marriage 
is  solemnized  in  Virginia.  (Y.  C.  1873,  c.  105,  §  1.) 
2™-  Causes  subsisting  at  the-  time  of  Marriage  by 
which  the  Marriage  may  be  annulled  in  Virginia, 
ab  initio. 

They  are  conviction  prior  to  the  marriage,  with- 
out the  knowledge  of  the  consort,  of  an  infamous 
offence ;  the  wife,  without  the  husband's  know- 
ledge, being  enceinte  by  some  person  other  than 
the  husband ;  and  the  wife  having  been  prior  to 
the  marriage,  without  the  husband's  knowledge, 
notoriously  a  prostitute.  (V.  C.  1873,  c.  105,  §  6.) 
2'.  The  effect  in  Virginia,  of  the  annulment  of  the 
Marriage  for  causes  subsisting  at  its  Date. 

When  the  marriage  is  determined  ab  initio  (as 
in  the  three  cases  mentioned,  supra,  2™),  no  marital 
right   attaches,  and   consequently  not  curtesy  nor 
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dower.  But  in  the  four  cases  mentioned,  supra  1"", 
where  the  marriage  is  void  only  from  the  date  of 
the  sentence,  it  is  presumed  that,  in  the  absence  of 
any  special  provision  in  the  sentence  itself,  (which 
it  is  competent  to  the  court  to  insert,)  the  marital 
rights  (including  curtesy  and  dower)  which  have 
already  attached  to  the  existing  property  of  the 
parties,  are  not  impaired.  Eights,  however,  which 
have  not  attached,  {e.  g.,  that  to  a  distributive  share), 
are  barred,  nor  can  amy  claim  arise  on  the  part  of 
either  consort,  to  the  after-acquired  property  of  the 
other.  {Ante  p.  104,  l'^;  V.  C.  1873,  c.  105,  §  1, 
4,  12.) 
2\  Effect  of  Marriage  being  avoided  by  Divorce  a  vin- 
culo for  a  supervenient  cause;  W.  C. 
1''.  Doctrine  at  common  law. 

At  common  law  there  cannot  be  a  divorce  avoid- 
ing the  marriage  for  a  supervenient  cause,  not 
even  for  adultery.  Application  has  to  be  made  to 
parliament  for  a  special  act,  which  determines  the 
whole  law  applicable  to  the  case  to  which  it  relates. 
Hence,  the  English  authorities,  which  affirm  that,  if 
the  marriage  he  dissolved  by  divorce  a  vinculo,  there 
can  be  neither  curtesy  nor  dower,  are  to  be  under- 
stood as  referring  only  to  divorces  for  causes  existing 
at  the  time  of  the  marriage  (canonical  impediments  or 
civil  disabilities),  whereby  the  marriage  is  annulled 
ah  initio,  the  maxim  being  uhi  nullum  matrimonium, 
ihi  nulla  dos.  (1  Th.  Co.  Lit.  609;  2  Bl.  Com.  130.) 
2*^.  Doctrine  in  Vij'ginia. 

The  English  authorities,  for  the  reasons  just  stated 
(supra  1^),  prove  nothing  as  to  the  eifect  of  annul- 
ling a  marriage  for  a  supervenient  cause;  the  sen- 
tence in  such  case  not  avoiding  the  relation  from  the 
beginning,  but  only  from  the  date  of  the  decree.  The 
marriage  having  been  for  a  time  a  subsisting  and  a 
valid  marriage,  it  is  supposed  that,  in  the  absence  of 
any  special  order  to  the  contrary,  contained  in  the 
sentence,  all  the  marital  rights  (including  curtesy  and 
dower)  which  have  already  attached  to  the  existing 
property  of  the  parties  remain  unimpaired;  whilst 
rights  which  have  not  attached  (e.  g. ,  that  to  a  dis- 
tributive share)  are  barred ;  and  that  no  claim  at  all 
can  arise  on  the  part  of  either  consort  to  the  after- 
acquired  property  of  the  other.  {Ante,  p.  105,  2^; 
V.  C.  1873,  c.  105,  §  12.) 

The  supervenient  causes  for  annulling  a  marriage 
in  Virginia,  are  adultery,  sentence  to  the  peniten- 
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tiary,  indictment  for  felony,  wliere  consort  is  a  fugi- 
tive from  justice,  and  has  been  absent  for  two  years, 
and  wilful  desertion  for  five  years.     (V.  C.  1873,  c. 
105,  §  6.) 
3^\  Effect  of  Divorce  a  mensa  et  toro  ;  W.  C. 
1'.  Doctrine  at  common  law. 

A  divorce  a  mensa.,  &c,,  had,  at  common  law,  no 
effect  whatever  upon   curtesy  or   dower,  nor  indeed 
in  general  upon  any  of  the  marital  rights  of  either 
party  touching  property.     (2  Bl.  Com.  130.) 
2\  Doctrine  in  Virginia;  W.  C. 
I''.  Effect  of  Simple  Divorce  a  mensa,  &c. 

In  the  absence  of  any  order  in  the  sentence  of 
divorce,  it  has  no  more  effect  than  at  common  law. 
(Y.  C.  1873,  c.  105,  §  12.) 
S'^.  Effect  of  Divorce  a  mensa,  &c.,  with  a  decree  of 
Perpetual  Separation  added. 

It  has  no  effect  upon  the  marital  rights  of  the 
parties  (nor  consequently  upon  curtesy  and  dower) 
as  to  existing  property;  but  upon  property  thereafter 
acquired,  it  operates  like  a  divorce  a  vinculo  matri- 
monii, thus,  as  to  such  property,  barring  the  claim  of 
curtesy  or  of  dower.  (Y.  C.  1873,  c.  105,  §  13,  12.) 
2e.  Seisin  of  the  Wife. 

The  exposition  of  the  seisin  of  the  wife,  in  order  that 
the  husband  may  have  curtesy,  requires  to  have  regard 
to,  (1),  The  kind  of  seisin  which  she  must  have;  and  (2), 
The  estate  whereof  the  wife  must  be  seised. 
W.  C. 
1^.  The  kind  of  Seisin  required  in  the  Wife. 

In  order  properly  to  set  forth  the  kind  of  seisin  re- 
quired in  a  wife,  we  must  take  notice  of,  (1),  Seisin  in 
fact;  (2),  Seisin  in  law;  (3),  Sole  seisin;  (4),  The  mere 
right  of  entry  or  of  action;  and  (5),  Equitable  (in  con- 
tradistinction to  legal)  estates; 
W.  C. 
1'.  Seisin  in  fact. 

This  is  called  by  Lord  Coke  seisin  in  deed,  and  is 
often  termed  actual  seisin.  It  means  a  possession  of 
the  freehold  actually,  by  the  pedis  positio  of  oneself, 
or  one's  tenant,  or  by  construction  of  law,  as  in  case 
of  a  grant  of  lands  from  the  commonwealth,  by  con- 
veyance under  the  statute  of  uses,  or  by  devise  (sup" 
posing  no  adverse  occupancy  by  some  one  else),  in 
contradistinction  to  the  seisin  in  law,  whidh  exists  in 
the  heir,  after  the  descent  of  lands  upon  him  before 
actual  entry  by  himself  or  his  tenant.  (2  Bl.  Com. 
127;  4  Kent's   Com.  29,  30;  Tabb  v.  Baird,  3   Call. 
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475;  Barwicke's  Case,  5  Co.  94;  1  Th.  Co.  Lit.  568, 
&  n  (6);  2  Do.  177, 179-'80;  Clay  v.  White,  1  Munf. 
168,  173.) 
W.  C. 
I''.  Tke  reason  usually  assigned  for  requiring  Seisin  in 
Fad,  in  order  for  Curtesy. 

That  otherwise  the  issue  of  the  marriage  could  not 
inherit,  the  common  law  of  descent  requiring  for  that 
purpose,  actual  seisin  in  the  ancestor.  (2  Bl.  Com. 
208;  1  Th.  Co.  Lit.  577-'8.) 
W.  C. 
1^  Causes  why  this  cannot  be  the  true  Reason;  "W.  C. 
1™.  Seisin  for  Descent  and  for  Curtesy,  are  not  the 
same. 

Seisin  for  curtesy  may  be  at  any  time  during  the 
coverture;  whilst  seisin  for  descent  must  be  at  the 
death  of  the  ancestor.    (1  Th.  Co.  Lit.  557 ;  2  Bl. 
Com.  208;  1  Lom.  Dig.  78,  note*.) 
2™.  Dower,by  like  reason  would  require  Actual  Seisin. 
But  it  is  a  familiar  principle,  that  for   dower 
seisin  in  law  suffices.     (1  Lom.  Dig.  78,  note*.) 
3".  The  principle  might  apply  even  though  Actual 
Seisin  were  impossible. 

Yet  where  actual  seisin  is  impossible,  it  is  dis- 
pensed with  for  curtesy,  upon  the  maxim  impotentia 
excusat  legem.     Thus,  if  a  man  seised  of  a  rent  in 
fee  hath   issue  a  daughter,  who  is  married  and 
hath  issue,  and  he  dieth  seised,  the  wife  before  the 
rent  becomes  due,  dieth,  she  had  but  a  seisin  in  law, 
and  yet  the  husband  shall  be  tenant  by  the  cur- 
tesy, because  he  could  by  no  industry  attain  to  any 
other  seisin.     (1  Th.  Co.  Lit.  558-'9.) 
2'.  Effect  in  Virginia,  if  this  were  the  true  Reason. 
Actual  seisin  is  not  required  for  descent  with  us, 
and,  therefore,  it  might  be  plausibly  insisted  that  it 
is  not  necessary  for  curtesy; — plausibly,  but  perhaps 
not  soundly,  because  the  rules  of  law  are  not  generally 
subject  to  be  altered  by  statutory  provisions  intro- 
duced for  a  different  object.     (V.  C.  c.  123,  §  1 ;  1 
Lom.  Dig,  78,  note  * ;  1  Bright's  H.  &  Wife,  117,  n  (a).) 
3^.  Docti'ine  in  Virginia. 

Actual  seisin  is  required  as  at  common  law.     (1 
Lom.  Dig.  78,  &  note*.) 
2^.  The   true  Reason  for   requiring  Actual  Seisin  for 
Curtesy. 

It  is  supposed  to  be  in  order  to  stimulate  the  hus- 
band to  employ  proper  diligence  in  reducing  his  wife's 
titles  to  lands  to  actual  possession,  so  that  her  in- 
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terest  may  not  suffer  by  his  neglect.  A  parallel 
policy  is  adopted  in  respect  to  a  wife's  choses  in  ac- 
tion, which  do  not  become  absolutely  the  husband's 
unless  he  reduce  them  into  possession.  Lord  Coke 
hints  at  this  reason  when,  having  stated  seisin  in  law 
to  be  sufficient  for  dower,  he  accounts  for  the  diver- 
sity in  respect  to  curtesy,  by  observing  that  "  it  lieth 
not  in  the  power  of  the  wife  to  bring  it  to  an  actual 
seisin,  as  the  husband  may  do  of  his  wife's  land."  (1 
Th.  Co.  Lit.  574;  3  Do.  '309-'10,  &  n  (O).) 
2'.  Seisin  in  Law. 

As  where  an  ancestor  dies  leaving  land  to  descend 
to  his  heir.  Before  the  heir  actually  enters,  (or  in  case 
of  an  incorporeal  hereditament,  before  he  actually 
enjoys  it),  by  himself  or  his  tenant  for  years,  he  is 
said  to  be  seised  in  law.  This  sort  of  seisin  for  curtesy 
suffices  only  where  actual  seisin  is  impossible,  e.  g.,  in 
case  of  rent  where,  after  the  right  to  it  accrues  to  the 
wife,  she  dies  before  any  day  of  payment.  (2  El.  Com. 
127;  1  Th.  Co.  Lit.  569  ) 
3'.  Sole-Seisin. 

That  is,  the    wife  must   not   at   common  law.  be 
seised  as  joint-tenant  ; 
W.  C. 
I''.  Doctrine  at  Common  Law. 

The  husband  of  a  woman  seised  as  a  joint-tenant 
is  not  entitled  to  curtesy,  because  of  the  right  of  sur- 
vivorship (jus  accrescendi),  whereby,  upon  the  death 
of  one  tenant,  the  whole  estate  survives  to  the  survivor, 
or  survivors.  (1  Th.  Co.  Lit.  564,  745-'6.) 
2^-  Doctrine  in  Yirginia. 

The  jus  accrescendi,  or  right  of  survivorship,  is 
abolished  in  Yirginia,  except  when  the  estate  is,  by 
the  original  conveyance,  expressly  limited  to  the  sur- 
vivor, and  except,  also,  two  other  cases  not  germane 
to  this  subject.  Hence,  the  husband  of  a  joint-tenant 
(save  in  the  case  excepted),  is  with  us  entitled  to 
cm-tesy,  as  the  wife  of  a  joint-tenant  is  also  to  dower. 
(Y.  C.  1873,- c.  112,  §  18,  19.) 
4'.  Mere  Right  of  entry,  or  Right  of  action. 

In  these  there  is  no  curtesy,  for  want  of  actual 
seisin,  although  by  statute  in  Yirginia,  dower  may  be 
enjoyed  in  them.  (1  Th.  Co.  Lit.  559;  Y.  C.  1873, 
c.  106,  §  2.) 
5*.  Equitable,  (in  contradistinction  to  Legal)  Estates. 
Curtesy  may  be  had  therein,  although  at  common 
law  dower  could  not  be.  (1  Th.  Co.  Lit.  559  and  n 
(9);  Id.  576  and  n  (25);  2  Bl.  Com.  127,  n  (9).) 
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This  diversity  is  explained  thus.  Upon  the  first 
introduction  of  equitable  estates,  (in  the  latter  part 
of  the  reign  of  Edward  III,  about  A.  D.  1370),  the 
law-courts  held,  very  unadvisedly,  that  as  curtesy 
and  dower  were  legal  estates,  neither  of  them  could 
exist  in  the  newly  invented  interests  of  which  those 
courts  had  as  yet  declined  to  take  any  cognizance. 
Equitable  estates,  however,  proved  so  convenient,  and 
made  such  progress  amongst  the  people,  that  ere  long 
the  courts  of  law  fomid  themselves  constrained  indi- 
rectly to  acknowledge  their  existence,  although  to  this 
day  they  are  left  almost  exclusively  to  the  control  of 
the  courts  of  equity,  where  they  originated.  Thus, 
by  degrees,  they  were  admitted  to  be  subject  to  the 
same  general  rules,  and  to  the  same  charges,  as  legal 
estates,  descending  like  them,  and  like  them  subject 
to  debts. 

The  courts  of  equity,  which  hitherto  had  followed 
the  law,  now  thought  it  time  to  retrace  their  steps,  and 
would  doubtless  have  attached  both  dower  and  curtesy 
to  equitable  inheritances ;  but  as  to  dower,  a  difficulty 
(insurmountable  without  the  aid  of  the  legislature)  in- 
tervened. In  pursuance  of  the  original  determina- 
tion that  dower  could  not  be  had  in  such  estates, 
many  persons  had  bought  lands  without  requiring  the 
relinquishment  of  dower  by  the  vendors'  wives,  and 
if  the  doctrine  were  now  changed,  the  titles  of  all 
such  purchasers  would  be  shaken  to  the  extent  of  such 
dower.  In  respect  to  curtesy  no  such  embarrassment 
arose,  for  no  purchaser  would  or  could  have  taken  a 
conveyance  from  a  married  women,  without  her  hus- 
band's concui-rence,  whether  he  were  entitled  to  cur- 
tesy or  not. 

Hence  the  courts  were  under  the  necessity  of  ad- 
hering to  their  original  determination  as  to  dower  in 
equitable  estates,  whilst,  as  to  cm-tesy,  they  adopted 
the  juster  view  that  they  should  be  subject  to  it. 
(Sweetapple  v.  Bindon,  2  Vern.  636;  Watts  &  al.  v. 
Ball,  1  P.  Wms.  108;  Casborne  v.  Scarfe  &  al,  1  Atk. 
603;  2  Bl.  Com.  127,  n  (9);  Darcy  v.  Blake,  2  Sch. 
&  Left-.  388.) 

In  Yirginia,  the  legislature  has  come  in  aid  of  jus- 
tice and  reason,  and  put  curtesy  and  dower  in  this 
respect  upon  the  same  footing.     Both  may  be  had  in 
equitable  estates.     (Y.  C.  1873,  c.  112,  §  17.) 
2''.  Estate  whereof  the  Wife  must  be  seised. 

The  exposition  of  the  estate  whereof  the  wife  must 
be  seised,  in  order  that  the  husband  may  have  curtesy, 
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will  lead  lis  to  contemplate,  (1),  The  general  rule  as  to 
the  wife's  estate ;  (2),  Illustrations  of  the  general  rule; 
(3),  The  effect  of  eviction  by  title  paramount  to  that 
of  the  wife;  and  (4),  The  effect  upon  curtesy  of  the 
determiaation  of  the  wife's  estate; 
W.  C. 
1'.  General  rule  as  to  the  Wife's  Estate. 

The  wife  must  have  at  some  time  during  the  cover- 
tui-e,  (1),  The  immediate  estate  of  freehold  in  posses- 
sion ;  and  (2),  The  first  estate  of  inheritance,  (such  as 
that  issue  born  of  the  marriage  may  1)y  possibility  in- 
herit it,  as  heir  to  the  wife) ;  (3),  without  any  inter- 
mediate vested  estate  of  freehold.  (1  Th.  Co.  Lit.  560, 
&  n's  (E)  &  (F) ;  1  Lom.  Dig.  82.) 

The  same  rule  is  applicable  also  to  dower.    Indeed, 
dower  and  curtesy  are  so  nearly  correlative,  that  almost 
every  proposition  which  is  true  of  the  one  is  applica- 
ble also  to  the  other. 
2'.  Illustrations  of  the  General  Kule ;  W.  C. 
1'-  Lease  by  Wife,  before  Marriage,  for  a    Te7"m  of 
years,  reserving  Kent  during  the  Term.     She  mar- 
ries, has  living  issue,  and  dies  during  the  Term. 

The  wife  has  here  all  the  requisites  of  the  immedi- 
ate estate  of  freehold  in  possession,  and  the  first  es- 
tate of  inheritance,  without  any  intermediate  estate 
of  freehold,  and  so  the  husband  is  entitled  to  curtesy, 
not  indeed,  to  the  prejudice  of  the  tenant  for  the 
term,  but  being  possessed  for  his  life  of  the  rever- 
sion, he  will  have  the  rent.  (1  Th.  Co.  Lit.  559-'60, 
&  n  (10) ;  Id.  582.) 
2^.  Lease  by  Wife,  before  Marriage,  for  term  of  Life, 
reserving  Rent  during  the  term.  She  marries,  has 
issue  born  alive,  and  dies  before  the  end  of  the  Term.. 
The  husband  cannot  have  curtesy ;  not  of  tlie  land, 
because  the  wife  had  not,  during  the  coverture,  the 
immediate  estate  of  freehold  in  possession ;  and  not 
of  the  rent,  because  in  that  she  had  no  estate  of  in- 
heritance. (1  Th.  Co.  Lit.  559-'60,  &  n  (10);  Id. 
682 ;  Cocke's  Ex'or  v.  Phillips,  12  Leigh,  248.) 
3*^.  Where  there  is  an  Intermediate  Vested  Estate  of 
Freehold. 

e.  g.  Conveyance  to  W  for  her  life,  remainder  if 
by  any  means  that  estate  should  come  to  an  end  in 
W's  life  time,  to  Z  for  the  residue  of  Ws  life,  re- 
mainder after  W's  death,  to  TF  and  her  heirs.  Here 
W  (the  wife)  has  the  immediate  estate  offreehdld  in 
possession,  and,  as  is  supposed,  the  ^rst  estate  of  in- 
heritance, (by  virtue  of  the  last  limitation  to  WanJd  her 
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heirs,  notwithstanding  the  statute  proposing  to  abolish 
the  rule  in  Shelley's  case.  V.  C.  1873,  c.  112,  §  11) ; 
.  but  the  intermediate  estate  of  freehold  vested  in  Z  pre- 
vents curtesy,  as  in  a  corresponding  case,  it  would 
prevent  dower.  (2  Bl.  Com.  137,  n  (30) ;  2  Th.  Co. 
Lit.  292,  n  (1);  1  Bright's  H.  &  Wife,  619.)  Z's 
remainder  is  vested  (although  limited  upon  a  most 
remote  and  improbable  contingency),  because  it  has  a 
present  capacity  to  take  effect  in  possession,  if  the 
possession  should  become  vacant.  (2  Bl.  Com.  137, 
n  (30);  169,  n  (10);  Post^.  140.) 

^.  Where  no  issue  born  of  the  Marriage  can  inherit 
the  Estate,  as  Heir  to  the  Wife. 

e.  g.  Devise  to  Wayid  her  heirs,  but  if  she  die  leaving 
issue,  then  to  her. children,  and  their  heirs.  Here,  al- 
though all  the  other  requisites  above-named  exist,*yet 
the  estate  is  such  that  no  issue  born  of  the  marriage 
can  by  possibility  inherit  the  estate,  as  heir  to  the  wife  ; 
such  issue,  if  there  be  any,  takiag  as  -purchasers  un- 
der the  terms  of  the  devise,  and  not  by  inheritance  at  all. 
(Barker  v.  Barker,  2  Sim.  249 ;  Sumner  v.  Parti-idge, 
2  Atk.  37;  1  Lorn.  Dig.  81.) 
3'.  The  effect  of  Eviction  by  Title  Paramount  to  that  of 
Wife;  W.  C. 

1^.  Eviction  iy  a  Stranger. 

As  the  recovery  by  a  stranger  upon  a  title  parar 
mount  demonstrates  that  the  wife  never  had  any 
lawful  seisin,  it  of  course  frustrates  any  claim  to 
curtesy  founded  thereupon ;  as  under  similar  circum- 
stances the  wife's  claim  to  dower  is  defeated.  (1  Th. 
Co.  Lit.  660,  &  n  (D);  1  Lorn.  Dig.  105;  4  Kent's 
Com.  32-'3.) 

2'^.  Where  the  Wife^s  seisin  is  wrongful,  and  the  Hus- 
band succeeds  as  heir  to  the  Estate. 

The  husband  is  remitted  to  the  inheritance,  and  can- 
not claim,  even  if  so  disposed,  as  by  the  curtesy.  (3 
Bl.  Com.  19  &  seq ;  1  Lom.  Dig.  105.) 

S^.  Where  the  Wife's  seisin  is  wrongful  during  the  cover- 
ture, but  there  descends  from  her  on  her  heir  a  right- 
ful estate. 

The  husband  is  precluded  from  curtesy  because 
the  seisin  which  the  wife  had  during  the  coverture  is 
defeated,  and  the  estate  in  the  heir  is  a  different  es- 
tate, of  which,  during  the  coverture,  she  was  not  seised. 
Thus  a  woman,  tenant  in  fee-tail,  makes  a  feoffment 
in  fee,  and  takes  back  an  estate  in  fee,  marries,  has 
issue  and  dies,  and  the  issue  recovers  in  a  writ  of 
formedon,  against  his  father.     The  father  cannot 
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have  curtesy  of  liis  wife's  estate  in  fee,  because  that 
is  defeated  ;  nor  of  the  estate-tail,  because  by  her  fe- 
oifment  before  marriage  she  had  discontinued  that, 
and  was  not  seised  of  it  during  the  coverture.     (1  Th. 
Co.  Lit.  561,  &  n  (12).) 
•t\  Effect  upon  Curtesy  of  the  Determination  of  the'  Wife's 
Estate;  W.  C. 
P.  Tlie  General  Doctrine. 

If  the  consort's  estate  expires  by  the  regular  efflux 
of  the  period  originally  marked  out  for  its  duration, 
leaving  the  previous  seisin  of  the  consort  unimpaired, 
curtesy  (and  dower)  are  prolongations  of  the  consort's 
estate,  (innexed  by  law ;  and  notwithstanding  that 
estate,  according  to  its  ostensible  terms,  has  expired, 
yet  (supposing  the  subject-matter  thereof  to  remain 
in  existence),  curtesy  (and  dower)  are  still  to  be  en- 
joyed therein.  But  if  the  consort's  estate  is  deter- 
mined in  such  a  manner  as  not  ouly  to  put  an  end  to 
the  consort's  previous  seisin,  but  to  defeat  and  annul 
it  as  from  the  beginning,  or  if  the  subject  of  the  con- 
sort's estate  ceases  to  exist,  the  prolongation  cannot 
take  place,  and  curtesy  (and  dower)  are  then  denied. 
(1  Th.  Co.  Lit.  561,  &  n's  (13)  &  (G);  Id.565,&  n 
(L);  Paine's  Case,  8  Co.  3-1  a;  [S.  C.  1  And.  184; 
1  Leon.  167;  Goldsb.  81].) 
2''-  Illustrative  Examples. 

The  examples  which  will  be  adduced  are  (1),  The 
case  of  an  estate  in  fee-simple,  where  there  is  a  total 
failure  of  heirs ;  (2),  The  case  of  a  qualified  or  base 
fee,  -where  the  occurrence  takes  place  upon  which 
the  estate  is  to  be  determined ;  (3),  The  case  of  an 
estate-tail  which  is  determined  by  a  failure  of  issue; 
(•1),  The  case  of  an  estate  on  condition  which  is  de- 
termined by  the  condition  broken,  and  the  re-entry 
of  the  grantor;  and   (5),  The  case  of  &  co7iditional 
limitation,  where  tlie  event  happens  which  is  to  de- 
termine the  estate; 
W.  C. 
1^.  Estate  in  Fee-simjde,  and  total  failure  of  Heirs.    • 
e  g.,  A.  woman  having  a  fee-simple,  marries,  has 
issue,  and  dies  without  any  blood  relations  whatso- 
ever.    Her  estate  at  common  law  is  at  an  end  by 
the  limitation  attached  to  it,  by  the  regular  efflux  of 
the  period  originally  assigned  for  its  duration.     In 
such  a  case,  therefore,  the  husband  is  entitled  to  cur- 
tesy, as  in  a  corresponding  case  the  wife  would  be 
entitled  to  dower.     (1  Bright's  H.  &  Wife,  348;  1 
Lorn.  Dig.  97.) 
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In  Virginia,  the  husband  in  the  case  supposed 
would  be  the  wife's  heir,  and  his  curtesy  would  be 
merged  in  the  inheritance.     (Y.  C.  1873,  c.  119,  § 
1  (cl.  10).) 
2^  Estate  in  Fee-qualijied,  or  Base  Fee. 

Where  land  is  granted  to  a  woman  and  her  heirs, 
as  long  as  A  has  heirs  of  his  body  ;  the  woman  marries, 
has  issue,  and  dies,  and  A  dies  loithout  issue,  whereby 
the  woman's  estate  is  determined,  her  husband 
would  seem  upon  principle  to  be  entitled  to  curtesy, 
as  in  a  like  case  a  wife  would  be  to  doiver,  because 
the  estate  has  run  out  its  appointed  time,  without 
impairing  the  wife's  seisin  during  the  coverture.  But 
it  must  be  allowed  that  the  authorities  {i.  e.,  the 
text-writers),  do  not  favor  such  a  conclusion.  (4 
Kent's  Com.  49;  1  Lorn.  Dig.  97-8;  Seymor's 
Case,  10  Co.  96  a.) 

But  Seymor's  case  does  not,  as  has  been  thought, 
militate  against  it.  So  far  as  relates  to  dower,  the 
opinion  intimated  therein  was  a  mere  obiter  dictum, 
no  question  of  dower  existing  in  the  cause;  yet  it  is 
apprehended  to  have  been  in  that  case  an  unobjec- 
tionable doctrine  ;  for  the  case  supposes  that  tenant 
in  tail,  with  remainders  over,  conveys  the  land  in 
fee  simple  by  an  innocent  conveyance  (e.  g.,  bargain 
and  sale),  which  operates  no  discontinuance  of  the 
entail,  and  that  the  issue  in  tail,  or  the  remainder- 
man, enters  upon  the  bargainee,  whereby  his  estate  is 
determined  quoad  the  fee  simple,  as  from  the  begin- 
ning, or  at  least  from  the  death  of  the  tenant  in 
tail;  thus  likening  the  case  to  a  recovery  by  title 
paramount.     See  Case  of  Fines,  3  Co.  84  a,  n  (A). 

The  case  stated  by  Kent  (4  Com.  49),  of  what  he 
calls  a  collateral  limitation,  e.  g.,  an  estate  to  a  man 
and  his  heirs  so  long  as  a  tree  shall  stand,  or  until  St. 
Fours  church  is  finished,  is  not  properly  a  fee-simple 
at  all,  since  by  the  limitation  it  cannot  continue  for- 
ever, but  is  properly  a  descendible  freehold  merely,  as 
described  by  Lord  Coke  in  Seymor's  Case,  10  Co. 
98  a;  although  by  Mr.  Preston,  and  also  by  Plow- 
den,  it  is  denominated  a  determinable  fee.  (Wal- 
singham's  Case,  2  Plowd-  557;  1  Prest.  Est.  432, 
441.) .  Supposing  it  to  be,  as  Lord  Coke  styles  it, 
merely  a  descendible  freehold,  curtesy'  and  dower 
do  not  belong  to  it;  but  if  it  be  a  determinable  fee, 
upon  the  principles  above  stated  the  consort  ought 
to  be  entitled  to  curtesy  and  dower,  however  the  sen- 
timents advanced  by  text-writers  may  be  adverse 
thereto. 
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3\   Estate-tail  determined  by  a  Failure  of  Issue. 

Here  the  estate  liaving  expired  by  its  limitation, 
the  husband  is  entitled  to  curtesy,  as  in  like  case 
the  wife  is  to  dower,  they  being  incidents  annexed 
by  the  law  to   the    limitation    itself,   and    forming 
tacitly  a  part  of  it.     (1  Th.  Co.  Lit.  661,  &  n's  (13) 
&  (G);  Id.  565,  &  n  (L) ;  1  Bright's  H.  &  Wife,  133; 
Paine's  Case,  8  Co.  3i  a.) 
■1^.  Estate  of  Inheritance  determined  by   Title  Para- 
mount; "\V    C. 
1™.  Estate  on  Condition  which  is  determined  by  Con- 
dition broiien 

This  is  an  instance  of  the  consort's  seisin  being 
determined  in  such  a  manner  as  to  destroy  it  in 
law  for  the  past,  as  well  as  for  the  future.  A 
grantor  entering  for  condition  broken  is  seised 
just  as  before,  the  grant,  by  title  paramount  to  that  of 
the  grantee,  so  that  in  law  the  grantee's  seisin  is 
wholly  avoided  ab  initio.  Hence,  neither  curtesy 
nor  dower  can  be  legally  claimed  in  an  estate  so 
determined.  (1  Bright's'H.  <fe  Wife,  349-'50;  1 
Washb.  E.  Prop.  208;  4  Kent's  Com.  49.) 
2™.  Estate  determined  by  Eviction  by  Superior  Title. 
Here  also  the  consort's  seisin  is  determined  as 
from  the  beginning ;  and  so  in  contemplation  of  law, 
having  never  had  seisin  during  the  coverture, 
there  can  be  no  title  to  curtesy,  nor  in  a  like  case 
to  dower.  (1  Bright's  H.  &  Wife,  350;  1  Th.  Co. 
Lit.  618,  n  (E  1).) 
5^  Estate  determined  by  Executory  I  imitation. 

Executory  limitations  are  limitations  of  estates 
to  take  effect  at  a  future  time,  created  by  convey- 
ances operating  under  certain  statutes,  which,  by 
dispensing  with  actwd  livery  of  seisin,  in  order  to 
pass  a  freehold,  made  great  changes  in  the  rules 
governing  the  transfer  of  estates  in  lands.  These 
statutes  are  the  statutes  of  Wills  (32  Hen.  VIII,  c. 
1,  and  34  Hen.  VIII,  c.  5),  of  Uses,  (27  Hen.  VIII, 
c.  10),  and  of  Grants,  (8  &  9  Vict.  c.  106);  provi- 
sions corresponding  to  which  are  found  in  our  Code, 
viz.:  Wills,  V.  C.  1873,  c.  118,  §  2;  Uses,  V.  C. 
c.  112,  §  14,  and  Grants,  V.  C.  1873,  c.  112,  §  4. 
By  means  of  conveyances  operating  under  these 
statutes,  estates  of  freehold  (including  estates  of  in- 
heritance) may  be  made  to  arise  or  spring  up  at  a 
future  time,  without  any  preceding  estate,  or  to 
shift  upon  a  contingent  event,  from  one  person  to 
another.      The  designation  executory  limitations,  in- 
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eludes  both  of  these  classes;  and  in  respect  to  shift- 
ing limitations,  is  applied,  not  without  some  inac- 
curacy, to  the  first  limitation  which  is  supplanted 
by  the  other,  as  well  as  to  that  which  follows  and 
takes  its  place.  The  ease  supposed  is  (e.  g.)  a  de- 
vise (in  a  will)  or  a  bargain  and  sale  (under  the 
statute  of  uses),  or  a  grant  (under  8  &  9  Vict.),  to  a 
woman  in  fee-simple,  but  if  she  should  die  under 
twenty-one,  and  without  issue,  then  to  another  per- 
son in  fee-simple.  The  woman  marries,  has  issue 
born  alive,  which,  however,  sooil  dies,  and  then  she 
dies  under  twenty-one.  Her  husband  is  entitled  to 
curtesy,  notwithstanding  the  determination  of  the 
wife's  estate,  because  it  is  determined  in  a  manner 
which  does  not  affect  her  previous  seisin  (Bnekworth 
v.  Thirkell,  3  'Bos.  &  Pul.  652,  note;  (S.  C.  4 
Dougl.  323;  1  Collect.  Jurid.  332);  Goodenough 
v.  Goodenough,  K.  B.  1Y75,  3  Prest.  Abstr.  372; 
Moody  V.  King,  3  Bingh.  447;  Taliaferro  v.  Bur- 
well,  4  Call.  321;  1  Washb.  E.  Prop.  212  &  seq.) 

This  conckision  is  resisted  strenuously  liy  the 
text-writers,  although  supported  by  principle,  and 
by  such  an  array  of  judicial  authority.  (Park  on 
Dower,  179 ;  Sugd.  on  Pow.  338 ;  8  Prest.  Abstr. 
372;  1  Bright'8  H.  and  Wife,  35,  349.)  The  case 
principally  relied  on  by  them  is  Sumner  v.  Part- 
ridge, 2  Atk.  47,  in  which,  however,  the  main  point 
was  that  a  limitation  in  fee  to  the  wife,  and  if  she 
died  before  the  husband,  then  the  estate  to  pass  to  her 
children,  did  not  entitle  the  husband  to  curtesy, 
which  is  merely  the  doctrine  of  Barker  v.  Barker,  2 
Sim.  249.  {Ante  p.  112,  4'^.) 
6\  "Where  the  Subject  of  the  Estate  ceases  to  exist. 

Thus,  where  a  woman  makes  a  gift  in  tail,  reserv- 
ing a  rent  to  her  and  her  heirs,  marries  and  has  is- 
sue; the  donee  in  tail  dies  without  issue,  the  wife 
dies ;  the  husband  shall  not  have  curtesy  of  the  rent, 
because  it  ceased  to  exist  with  the  determination  of 
the  estate-tail,  for  which  it  was  a  compensation.  If, 
however,  the  wife  was  still  living  when  the  estate- 
tail  ran  out,  she  would  become  seised  of  the  laiid, 
and  the  husband  would  be  entitled  to  curtesy  in 
that.  (1  Th.  Co.  Lit.  661 ;  1  Bright's  H.  and  Wife, 
132.) 
3^.  Birth  of  Issue  Alive;  W.  C. 
l*'-  Proof  that  Issue  was  born  alive. 

It  was  once  supposed  that  it  was  necessary  that  the 
child  should  be  heard  to  cry.     Any  proof,  however,  of 
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the  fact  of  its  being  born  alive  suffices.     (1  Bl.  Com. 
127;  1  Th.  Co.  Lit.  563.) 
2^.  Tlie  issue  must  be  born  during  the  Coverture. 

Hence,  if  the  wife  die,  and  the  child  is  by  the  Cses- 
arean  operation  ripped  from  her  womb  alive,  after  her 
death,  no  curtesy  is  allowed.     (2  Th.  Co.  Lit.  562;  2 
Bl.  Com.  127;  1  Washb.  E.  Prop.  111.) 
4s.  Death  of  Wife. 

This  is  the  last  of  the  four  requisites  for  curtesy. 
During  the  wife's  life-time,  (after  the  birth  of  issue),  the 
husband  is  said  to  be  tenant  1)y  the  curtesy  initiate.  tJpon 
her  death,  he  is  styled  tenant  by  the  curtesy  consum- 
mate. (2  Bl.  Com.  128;  1  Th.  Co.  Lit.  563,  n  (H).) 
4'.  Estates  in  Dower. 

The  doctrines  which  belong  to  the  estate  in  dower,  may 
be  presented  under  the  heads  following,  namely :  (1),  The 
definition  of  an  estate  in  dower;  (2),  The  origin  and  de- 
sign of  dower ;  (3),  The  requisites  of  the  estate  in  dower ; 
(1),  The  mode  of  endowment  of  a  widow;  (5),  The 
modes  of  barring  or  preventing  dower  ;  and  (6),  The  pri- 
ority of  dower  over  the  husband's  debts; 
W.C. 

1*.  Definition  of  Estate  in  Dower ;  W.  C. 
le.  Dower  at  Common  Law. 

Where  a  woman  marries  a  man  seised  at  any  time  dur- 
ing the  coverture  of  an  estate  of  inheritcmce  such  as  that 
the  issue  of  the  marriage  maj'  by  possibility  inherit  it, 
as  heir  to  the  husband,  and  the  husband  dies,  the  wife 
surviving  is  entitled  to  one-third  for  her  life,  as  tenant 
in  dower.     (1  Th.  Co.  Lit.  569,  578.) 

There  are  several  species  of  dower  existing  at  com- 
mon law,  by  the  custom  of  particular  j)loces,  or  other- 
wise under  special  circumstarwes,  which  will  be  found  ex- 
plained post  p.  145,  IS.  See  2  El.  Com.  132-'3 ;  1  Th. 
Co.  Lit.  603. 
2e.  Dower  in  Virginia,  by  Statute. 

A  widow  shall  be  endowed  of  one-third  of  all  the 
real  estate  whereof  her  husband,  or  any  other  to  his  use 
was,  at  any  time  during  the  coverture  seised  of  an  estate  of 
inheritance,  (or  entitled  to  a  right  of  entry,  or  action  for 
such  estate),  unless  her  right  to  such  dower  shall  have 
been  lavjfully  barred  or  relinquished.  (V.  C.  1873,  c. 
106,  §  1,  2.) 

There  seems  to  be  no  other  difference  between  the 
common  law  and  the  statutory  dower,  than  that  the 
latter  does  not  require  seisin  even  in  law,  but  is  content 
with  a  right  of  entry  or  of  action,  where  the  widow  would 
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hare  been  entitled  to  dower,  if  the  husband,  or  any 
other  to  his  use,  had  recovered  possession. 
2'.  Origin  and  Design  of  Dower;  W.  C. 
Is.  Origin  of  Dower. 

It  seems'  to  have  originated  amongst  the  Germans. 
The  Feudists  recognized  it  in  the  maxim,  non  uxor 
marito,  sed  vxori  inarittis  affert.  The  usage  was  for  the 
husband  and  oldest  son  to  go  to  war,  whilst  the  wife  and 
younger  sons  tilled  the  land,  and  raised  provisions  for 
the  army.  Hence,  as  sheJiad  the  third  part  in  toz7,  upon 
her  husband's  death  she  was  allowed  a  third  part  of  the 
feud  dm-ing  her  life,  for  the  maintenance  of  herself  and 
the  younger  children.  The  Saxons  appear  to  have  first 
introduced  it  into  England,  and  the  ISTormans  to  have 
regulated  it  according  to  the  usages  of  Xormandy. 
(Bac.  Abr.  Dower;  1  Th.  Co.  Lit.  567,  n  (A).) 
2^.  Design  of  Dower. 

Designed  for  the  sustenance  of  the  widow,  and  the 
nurture  and  education  of  the  younger  children.    (1  Th. 
Co.  Lit.  567,  n  (1),  Id.  569;  2  Bl.  Com.  129-30.) 
3''.  Eequisites  of  the  Estate  in  Bower. 

These  requisites,  save  in  respect  of  seisin,  and  the  birth  of 
issue,  are  almost  identical  with  those  for  curtesy,  so  that 
for  lirevity's  sake,  continual  reference  will  be  had  to  the 
expositions  already  made  of  that  topic.  They  are,  (1), 
Marriage;  (2),  Seisin  of  husband;  and  (3),  Death  of 
husband ; 
W.  C. 
Is.   Marriage. 

A  marriage  is  required,  which  is  neither  void  per  se, 
nor  actually  avoided  ab  initio  by  divorce,  according  to 
the  maxim,  uhi  nullum  matriuionium.  ibi  nulla  dos.     (1 
Lorn.  Dig.  89  .t  seq;  1  Th.  Co.  Lit.  557,  n  (B);  Id. 
669,  57l-'2,  &  n  (C).) 
W  C. 
1^.  Effect  of  Marriage  being  void  j)er  se;  ^Y.  C. 
1\  Effect,  at  common  lav;,  of  Marriage  lieing  \(Ad per  se. 
As  in  this  case  there  is  not,  nor  ever  has  been,  a 
marriage  between  the  parties,  there  is  no  dower,  as 
we  have  seen  there  is  no  curtesy.     (1  Bl.  Com.  436, 
et  seq.;  1  Th.  Co.  Lit.  571-2.  n  (C);  Id.  557,  n  (B); 
1  Lom.  Dig.  90:  Ante,  p.  104,  1'.) 
2'.  Effect,  in  Virginia,  of  Marriage  being  void  ©er  se; 

1^.  What  causes  render  a  Marriage  void  per  se  in  Vir- 
ginia, without  Divorce. 

Ante,  p.  104,  P;  Y.  C.  1S73,  c.  105,  §  1,  3. 
2^^    Effect  of  Marriage  being  void  per  se  in  these  cases. 
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No   mai'ital  right   whatsoever  can   ensue,  and  so 
there  can  be  neither  dower  nor  curtesy.      {Ante  p. 
lOi,  21^;  1  Th.  Co.  Lit.  571-'2,  n  (C);  1  Lorn.  Dig. 
90.) 
S'^.  Effect  of  Marriage  being  avoided  by  Divorce  a  vin- 
culo matrhiionii,  by  decree  of  competent  court;  W.  C. 
1\  Effect  of  Marriage  being  avoided  by  Divorce  a  vin- 
culo, for  a  cause  subsisting  at  the  time  of  the  Mar- 
riage; W.  C. 
1^.  Doctrine  at  Common  Law. 

Tlie  marriage  being  in  such  case  avoided  ah  initio, 
there  can  be  no  dower  nor  curtesy,  according  to  the 
doctrine   already   expounded.      {Ante  p.  104,  f^;  2 
BL  Com.  130;  1  Th.  Co.  Lit.  557,  n  (B);  Id.  571-'2, 
609.) 
2^^.  Doctrine  in  Virginia;  W.  C. 
1^.  Tlie  causes  subsisting  at  the  time  of  the  marriage, 
for  which  it  may  be  annulled  in  Virginia. 

See  A7iie  p.  105,  1'. 
W.  C. 
1™   Causes  subsisting  at  the  Time  of  the  Marriage,  for 
which  the  Marriage  ;may  be  annulled  in  Yirginia, 
but  to  taiie  effect  only  from  the  sentence  of  divorce. 
They  are  consanguinity,  affinity,  insanity,  and 
incurable  impotency  of  body,  supposing  the  mar- 
riage to  have  been  solemnized  in  this  State.     (V.  C. 
1873,  c.  105,  §  1.) 
2™-  Causes  ^ubsistiyig  at  the  Time  of  the  Marriage,  for 
which  the  Marriage  may  be  annulled  in  Yirginia, 
ab  initio. 

They  are  stated  Ante  p.  105,  2'".     ,(V.  C.  1873, 
c.  105,  §  6.) 
2\  Effect  in  Virginia,  of  the  annulment  of  the  Mar- 
riage for  causes  subsisting  at  its  date. 

When  the  marriage  is  determined  ab  initio  (as  in 
the  cases  referred  to  supra,  2"),  no  marital  right,  and 
consequently  no  right  to  dower  or  to  curtesy,  attaches. 
But  in  the  cases  alluded  to  supra,  1™,  where  the  mar- 
riage is  void  only  from  the  date  of  the  sentence,  it  is 
presumed  that,  in  tlie  absence  of  any  special  provision 
in  the  sentence  itself,  dower  and  curtesy  having  al- 
ready attached  to  existing  property  of  the  parties,  is 
not,  as  to  that  property,  impaired  by  the  divorce.    See 
Ante  p.  105,  2^;  V.  C.  1873,  c.  105,  §  1,  4,  12. 
2'.  Effect  of  the  marriage  Ijeing  annulled  for  a  Super- 
venient Cause;  W.  C. 
1^  Doctrine  at  Common  Laio. 

At  common  law  no  marriage  can  be  annulled,  for 
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a  supervenient  cause,  except  by  special  act  of  parlia- 
ment, which  is  then  the  law  of  the  case.     There  is, 
therefore,  no  common  law  doctrine  upon  the  subject.   (1 
Bl.  Com.  440;  Ante  p.  106,  1^) 
Q''-  Doctrine  in  Virginia. 

The  marriage  having  been  for  a  time  a  valid  and 
subsisting  marriage,  it  is  supposed  that,  in  the  ab- 
sence of  any  special  order  to  the  contrary,  in  the  sen- 
tence of  divorce,  all  the  marital  rights,  (including 
dower  and  curtesy),  w^iich  have  already  attached  to 
the  existing  property  of  the  parties,  remain  unim- 
paired; whilst  rights  which  have  not  attached  (e.  g. 
that  to  a  distributive  share),  are  barred;  and  cer- 
tainly no  claim  can  arise  on  the  part  of  either  con- 
sort, to  the  after-acquired  property  of  the  other. 
{Ante  p.  106,  2^=;  V.  C.  1873,  c.  105,  §  12.) 

The  supervenient  causes  for  a  divorce  a  vinculo, 
in  Virginia,  are  stated  ante  106,  2'^;  V.  0.  1873,  c. 
105,  §  6. 
Z^.  Effect  of  Divorce  a  Mensa  et  Toro  ;  W.  C.        <f 
1\   Doctrine  at   Common  Low. 

It  had  no  effe(^t  on  dower.     {Ante  p.  107,  1'.) 
2'.  Doctrine  in  Virginia  ;  W.  C 
I''    Effect  of  a  simple  Divorce  a  Mensa,  &c. 

In  the  absence  of  any  order  in  the  sentence  of  di- 
vorce, it  has  no  more  effect  on   dower  and  curtesy 
than  at  common  law.     (V.  C.  1873,  c.  105,  §  12.) 
2"-  Effect  of  Divorce  a  Mensa,  &c.,  with  a  Decree  of 
perpetual  separation  superadded. 

It  has  no  effect  as  to  dower  and  curtesy  in  respect 
to  existing  property ;  but  it  operates  like  a  divorce  a 
vinculo  matrimoyiii,  in  respect  of  after-acquired  pro- 
perty, barring  the  claim  of  dower,  or  of  curtesy  there- 
to. (V.  G.  1873,  c.  105,  §  13,  12.) 
2s.  Seisin  of  the  Husband. 

The  seisin  which  is  requisite  for  dower,  is  not  the 
same  as  that  required  for  curtesy,  although  many  of  the 
same  principles  are  applicable.  Let  us  observe,  (1), 
The  kind  of  seisin  required  in  the  husband ;  and  (2), 
The  estate  whereof  the  husband  must  be  seised ; 
W.  C. 
1'^.   The  Kind  of  Seisin  required  in  the  Husband; 

In  explaining  the  doctrines  touching  the  kind  of 
seisin  required  to  be  in  the  husband  in  order  to  entitle 
the  wife  to  dower,  we  must  advert  to,  (1),  Seisin  in 
law;  (2),  Sole  seisin;  (3),  Seisin  of  partners  in  trade; 
(4),  Mere  right  of  entry  or  of  action;  (5),  Equitable 
(in  contradistinction  to  legal)  seisin ;  (6),  Momentary 
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seisin;  and  (7),  Legal  seisin  of  the  husband  not  for  his 
benefit ; 
W.  C. 
1'.   Seisin  in  Law. 

Thus  whdre  lands  descend  to  the  husband  as  heir,  and 
before  he  enters,  either  in  person,  or  by  his  agent  or 
tenant,  he  dies.  He  has  a  seisin  in  law,  which  entitles 
his  wife  to  dower.  Actual  seisin  is  not  required,  &c., 
as  it  is  in  curtesy,  because  "  it  lieth  not  in  the  power  of 
tlae  wife  to  bring  it  to  an  actual  seisin,  as  the  husband 
may  do  of  the  wife's  land."    '(1  Th.  Co.  Lit.  574.) 

The  seisin  need  not  continue  during  the  whole  cover- 
ture. It  is  enough  if  it  exists  beneficiolly,  in  the  hus- 
band, for  ever  so  short  a  period  during  the  coverture. 
The  husband's  alienation  after  marriage,  or  his.  dis- 
seisin by  a  wrongdoer,  will  not  affect  the  wife's  claim. 
(1  Th.  Co.  Lit.  568,  n(B);  Id.  609.) 
2'.  Sole  Seisin. 

That  is,  at  common  law,  the  husband  must  not  be 
seised  as  a  joint-tenant,  in  consequence  of  the  right  of 
survivorship  {jus  accrescendi),  existing  between  joint- 
tenants,  whereby  the  land  immediately,  at  the  hus- 
hancVs  death,  vests  in  the  surviving  tenant,  and  thus 
the  right  of  dower,  as  of  curtesy,  is  anticipated.  In 
Virginia,  the  right  of  survivorship  being  abolished, 
except  where  the  land  is  expressly  limited  to  the  sur- 
vivor, &c. ,  the  title  to  dower  and  to  curtesy,  except  in 
that  case,  takes  place  as  to  joint-tenants,  as  well  as  in 
respect  of  tenants  in  common  and  co-parceners.  (1 
Th.  Co.  Lit.  564.  745-'6;  V.  C.  1873,  c.  112,  §  18,  19.) 
3'.  Seisin  of  Partners  in  Trade, 

As  to  debts  of  the  partnership,  lands  held  by  the 
partners  for  partnership  purposes,  are  regarded  as 
personalty,  and  no  dower  attaches  in  favor  of  a  de- 
ceased partner's  widow,  until  the  partnership  debts  are 
all  paid.  Of  the  surplus,  as  against  the  individual 
creditors  of  the  husband,  or  as  against  his  heirs,  &c., 
she  may  be  endowed.  (Pierce  v.  Trigg,  10  Leigh, 
406;  Wheatley  v.  Calhoun,  12  Leigh,  264;  1  Washb. 
K.  Prop.  160,  &c.;  1  Lom  Dig.  99,  &c.  But  see 
Phillips  V.  Phillips,  1  My.  &  K.  649 ;  1  Brighfs  H. 
&  Wife,  333.) 
4'.  Mere  right  of  Entry,  or  Mere  right  of  Action. 

At  common  law,  neither  dower  nor  curtesy  was 
allowed  in  these,  nor  is  curtesy  admitted  in  them  even 
yet ;  but  by  statute  in  Virginia,  dower  may  be  had  in 
them,  whenever  the  wife  would  have  been  entitled  to 
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it,  had  the  husband,  or  any  other  to  his  use,  recovered 
possession  of  the  land.     (V.  C.  1873,  c.  106,  §  2.) 
5\  Equitable,    (in   contradistinction    to   Legal)    Seisin ; 
W.  C. 
l'^.  Dower  in  general  Trusts. 

At  common  law,  no  dower  is  allowed  in  trust- 
estates,  although  curtesy  is.  The  reasons  of  the  dif- 
ference have  been  explained,  Ante  p.  109,  5\  See  2 
Bl.  Com.  127,  n  (9);  Darcy  v.  Blake,  2  Sch.  & 
Lefr.  388. 

In  Yirgtnia,  this  diversity  is  removed.  Where 
one  has  such  an  inheritance  in  an  use  or  trust  as,  if  it 
were  a  legal  estate,  would  entitle  tlie  consort  to 
dower  or  curtesy,  dower  or  curtesy  is  allowed  there- 
in. (V.  C.  1873,  c.  112,  §  17;  Heth  v.  Cocke,  1 
Kand.  344;  Wheatley's  Heirs  v.  Calhoun,  12  Leigh, 
265;  Kowton  v.  Rowton,  1  H.  &  Munf.  92.) 
2^^.  Dower  in  lands  subject  to  Mortgage  or  other  Lien; 

W.  C. 
1^.  Dower- where  the  Lien  is  paramount  to  Dower. 

e.  g.  A  mortgage  or  deed  of  trust  made  by  the 
husband,  before  marriage,  or  with  the  wife's  con- 
currence, afterwards.  We  are  to  observe  (1),  The 
doctrine  as  to  dower  in  the  equity  of  redemption ; 
(2),  The  doctrine  as  to  the  payment  of  the  annual 
interest,  whilst  the  lien  stands;  (3),  The  doctrine 
as  to  the  widow's  contribution  to  pay  the  principal, 
if  the  lien  is  foreclosed. 
W.  C. 
1™.  Doctrine  as  to  Dower  in  the  Equity  of  Redemp- 
tion. 

The  general  principle  is  that  if  the  equity  of 
redemption  is  not  foreclosed  in  the  husband's  life- 
time, so  that  at  his  death  it  still  subsists  as  an 
equitable  interest  in  the  lands,  dower  may  be  had 
therein.  (Heth  v.  Cocke,  1  Kand.  344;  1  Lom. 
Dig.  102.) 

But  if  the  equity  of  redemption  were  foreclosed 
in  the  husband's  life-time,  the  land  sold,  and  a 
surplus  after  the  payment  of  the  debt  secured  by 
the  lien  remained,  (which  surplus  is  the  measure 
of  the  value  of  the  equity  of  redemption),  at  com- 
mon law  there  can  be  no  dower  therein,  (nor  in  a 
corresponding  case,  curtesy),  because  by  the  fore- 
closure it  has  become  -personalty,  as  if  by  relation 
to  the  time  before  the  marriage,  when  the  lien 
was  created.  (Wilson  v.  Davisson,  2  Rob.  384;  1 
Lom.  Dig.  104,  &n  t) 
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In  Virginia  by  statute,  enacted  in  consequence 
of  the  case  of  "Wilson  v.  Davisson,  doiuer  is  allowed 
in  the  surplus  after  satisfying  the  lien,  and  the 
wife's  ■  rights  therein  are  to  be  cared  for,  and  pro- 
tected in  equity.  (Y  C.  18Y3,  c.  106,  §  3 ;  laege 
V.  Bossieux,  15  Grat.  83.) 
2™.  Doctrine  as  to  the  payment  of  the  annual  interest 
whilst  the  Lien  stands. 

The  widow  having  one-third  of  the  land,,  must 
pay  one-third  of  the  omiual  interest.     (1  Lorn.  Dig. 
476;  Id.  51;  1  Th.  Co.  L'it.  576,  n  (25).) 
3™.  Doctrine  as  to  the  Widow's  contribution  to  pay 
the  jirincipal,  if  the  Lien  is  foreclosed. 

The  widow  is  to  contribute  towards  the  pay- 
ment of  the  principal  of  the  debt,  such  a  sum  as 
would  equal  the  aggregate  of  her  payments  of  an- 
nual interest,  (if  she  were  to  continue  to  pay  it 
during  her  life),  reduced  to  cash,  calculating  at  com- 
pound interest.  The  computation  is  naade  by  taking 
(from  the  tables  of  mortality),  her  probalAe  duration 
of  life,  and  having  thus  ascertained  approxima- 
tively,  for  how  many  years  she  would  continue  to 
pay  the  annual  interest,  tlie  present  cash  value,  at 
compound,  interest,  of  each  ■payment  is  to  be  esti- 
mated, and  the  aggregate  is  the  amount  the  widow 
must  contribute.  This  computation,  which  is 
founded  on  an  average,  derived  from  a  comparison 
of  many  thousand  lives,  ought  to  be  corrected  by 
reference  to  whatever  in  the  widow's  constitution, 
or  state  of  health,  may  put  her  above  or  below  an 
average  life,  which  of  course  can  be  done  only 
conjecturally,  and  is  a  problem  demanding  the 
soberest  judgment.  (Wilson  v.  Davisson,  2  Rob. 
384;  Am.  Aim.  1835,  p.  84;  1  Lom.  Dig.  126: 
Id.  51 ;  Earl  of  Portmore  v.  Taylor,  4  Sim.  182.)* 

*  Note. — The  value  of  a  widow's  dower,  or  of  any  other  life-estate,  is  calculated 
in  the  same  way ;  and  as  this  has  not  nnfrequently  to  be  done,  it  will  be  worth 
while  to  explain  the  method. 

It  may  be  done  arithmetically,  thus :  Supposing  the  widow's  probable  duration 
of  life,  as  derived  from  the  tables,  is  five  years,  and  the  annual  interest  which  she 
has  to  pay  (or  her  annual  income,  if  the  estimate  is  of  the  value  of  her  hfe-estate), 
is  $60,  the  computation  would  be  as  f oUows ; 

1st  year's  interest  (or  income),  paid  now,  instead  of  at  the  end  of  the  year,  $56,604 
2d      "  "  "  "  "  53.40 

3d      "  "  "  "  ■'  50.377 

4th     "  "  "  "  "  47.525 

5th     "  "  "  "  "  44.865 


Present  value  of  contribution  (or  of  dower),         $252,761 

But  this  process  is  intolerably  tedious,  if  the  annual  sum  be  considerable,  and 

the  probable  duration  of  life  long.     To  those  who  already  know,  or  will  take  the 
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2\  Dower,  where  the  Widow's  Claim  is  paramount  to 
the  Lien. 

e.  g.,  Mortgage  or  deed  of  trust  after  marriage^ 

trouble  to  learn,  the  use  of  logarithms,  a  mucli  more  convenient  method  is  as  fol- 
lows :  The  formula  to  be  employed  (which  to  an  algebraist  it  is  needless,  and  to- 
one  not  an  algebraist,  it  is  vain  to  demonstrate),  is 

^sai+rr-i 

rl(l+rr  ^ 

where  P^Amount  of  contribution,  or  value  of  dower ;  S=Annual  interest,  or  in- 
come ;  r=iiate  per  cent.,  of  interest ;  and  n=Number  of  years  of  duration  of  life. 
The  annual  interest  (or  income)  in  the  case  supposed,  is  $60,  the  rate  per  cent. 
.06,  and  the  probable  duration  of  life  five  years.  Substituting  these  figures  in  the 
formula,  we  have 

60  (  (1.06)^-1 


.06  (  (1.06)^ 

and  applying  logarithms — 

Log.  1.06(=0.025306)  X  5  =  0.126530  =  Nat.  Number,  1.33824 

Log.  (1.33824-1)=  Log.  .33824=1.529225 
Log.   1.06X5= 0.126530 


1.402695  =  Nat.  No.  .25275 
60 

—(25275)  =  1000  X  .25275  =  252.75 
•06      ■ 

The  wife's  contribution  (or  the  value  of  her  dower)  would  be  $252.75. 

Another  example,  with  a  larger  annual  sum,  and  a  longer  probable  duration  of 
life,  win  better  illustrate  the  comparative  facility  of  this  method.  Suppose  the 
annual  interest  (or  income)  to  be  .f  319. 08,  and  the  debt  (i.  «.,  the  third  part)  to 
which  the  widow  is  to  contribute,  or  the  fee-simple  value  of  the  dower  land,  to  be 
$5,333,  while  the  widow's  expectation  of  life,  by  the  tables,  is  27  years. 

Tlhe  formula, 

_8r(l-fr)°-l 


r  ((l+r)° 
with  the  substitutions,  wiU  be 

319.08  r(1.06)"-l 
P= 


.06.      ((1.06)" 

from  which,  applying  logarithms,  we  get 

Log.  1.06(=0. 025306)  X  27  =  0.683262=  Nat.  Number,  4.82238 

Log.  (4.82238-1)  =  Log.  3.82238  =  0.582332 
Log   1.06  X  27  0.683262 


1.899070 
Log.  ("J.^  8)  ^  Log.  5333  =  3.726972 


3  626042  =  Nat.  No.  4227, 
That  is,  the  widow's  contribution  (or  the  value  of  her  dower),  is  $4,227. 
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without  the  wife's  concurrence.     Here,  of  course,  the 
widow's  claim  is  not  affected  by  the  lien. 
6*.  Momentary  Seisin. 

The  husband's  seisin  may  be  ever  so  momentary,  if 
it  he  bona  fide,  for  his  benefii.     (1  Th   Co.  Lit.  576,  n's 
(G)  and  (H);  2  BL  Com.' 131;  1  Lom.  Dig.  95); 
W.  C. 
l'^.   Father  and  Son  hanged  from  the  same  Cart. 

The  son  having  been  observed  to  survive  the 
father  a  single  moment,  his  widow  was  endowed.  (2 
BL  Com.  132,  n  (y);  1  Lom.  Dig.  95;  1  Briglit's  H. 
&  Wife,  326,  &  li  (c).) 
2'^.  Vendee's  Deed  of  Trust  to  secm'e  purchase-money 
for  Land,  in  pursuance  of  Contract  of  Kule. 

The  vendee's  widow  is  not  entitled  to  dower,  be- 
cause quoad  the  vendor's  lien,  the  vendee  was  never 
beneficially  seised.  (Moore  v.  Gilliam,  5  Munf.  346 ; 
Gilliam  v.  Moore,  i  Leigh,  30;  Wheatlev's  Heirs  v. 
Calhoun,  12  Leigh,  274;  Childers  v.  Smith,  Gilm. 
200;  1  Lom.  Dig.  103.) 

The  same  proposition  is  true  as  to  the  vendor's 
im2?lied  lien  for  the  purchase  money,  when  such  lien 
exists.  In  Virginia,  it  must  be  expressly  reserved, 
never  existing  bti  implication.  (Wilson  v.  Davisson, 
2  Eob.  384;  V.  'C.  1873,  c.  115,  §  1.) 

But  if  the  lien  were  created  in  pursuance  of  an 
after-arrangement,  and  not  by  the  original  contract  of 
sale,  the  widow  is  entitled  to  dower.    (Blair  v.  Thomp- 
son ite  als,  11  Grat.  441.) 
7'  Legal  Seisin  of  the  Husband,  but  not  for  his  benefit. 
No  dower  attaches.     At  least  a  court  of  equity  will 

To  verify  the  result,  take  the  residue  (1,106),  and  see  if  in  twenty-seven  years, 
improved  at  compound  interest,  it  will  yield  $5,333.  The  formula  for  compound 
interest  is  S  =  p  ( 1  x  r)  ",  which,  substituting  for  the  letters,  their  value,  is  S  = 
1,106  (1.06)  27 ;  and  applying  logarithms 

Log.  1106  =  8  043710 
Log.  1.06  X  27  =  0.683262 

3.726972  =  Nat.  No.  $5333. 

A  table  of  values  already  calculated  for  all  probable  ages  is  in  Am.  Aim.  1835, 
p.  84,  but  its  correctness  seems  questionable. 

As  tables  of  the  probabilities  of  life  may  not  be  always  accessible,  the  following 
rule,  stated  by  De  Moivre,  may  easily  be  remembered.  Eegarding  86  as  practi- 
cally the  extreme  limit  of  human  life,  he  proposes  to  deduct  the  actual  age  from 
that  number,  and  to  divide  the  remainder  (which  he  styles  the  complement  of  life) 
by  2,  which  gives  approximately  the  probable  duration  of  the  life  in  question. 
Thus,  supposing  one  to  be  of  the  age  of  50,  his  probable  expectation  of  life  is  ex- 
pressed by  SlSl-AS.=.3^-^  1 S,  &c.  (De  Moivre  on  Chances  and  Annuities,  266,288.) 
Dr.  Price,  in  his  work  on  Annuities,  seems  to  approve  this  rule  as  affording  a  close 
approximation  to  the  more  elaborate  tables,  at  least  between  30  and  70  or  75. 
(1  Price  on  Ann's,  2,  n.  b.) 
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enjoin  a  widow  from  setting  np  her  claim  founded 
on  such  a  seisin.  (Hinton  v.  Hinton,  2  Yes.  sen'r, 
634;  4  Kent's  Com.  43;  1  Lom.  Dig.  101.) 

The  cases  of  this  kind  which  are  most  likely  to 
occm-  are  (1),  Where  the  husband  is  only  a  trustee,  or 
where  he  is  a  mortgagee;  and  (2),  Where,  before  mar- 
riage, he  covtracted  to  sell,  but  died  without  conveying 
the  title; 
W.  C. 
1"^.  Widow  of  Trustee  or  Mortgagee. 

ISTot  entitled  to  dower,  husband  not  being  seised 
henelidaVii.     (2  Bl.  Com.  137,  n  (30);  1  Th.  Co.  Lit. 
576,  n  (25) ;  1  Lom.  Dig.  101-'2.) 
2^^.  Where   Husband,  hefore  Marriage,  contracted  to 
sell,  but.  died  without  conveying  title. 

The  wife  cannot  claim  dower,  the  husband  having 
the  legal  title,  but  not  being  heneficially  seised  during 
the  covertiu-e,  as  against  the  vendee.  (1  Bright's 
H.  &  Wife,  359;  1  Lom.  Dig.  101-'2;  1  Washb. 
R.  Prop.  139,  163,  107;  Braxton  v.  Lee's  Heirs,  4 
Hen.  &  M.  376.) 
2^^    Estate  whereof  Husband  must  he  seised. 

In  order  to  set  forth  the  estate  whereof  the  husband 
must  be  seised,  the  following  heads  nmst  be  discussed, 
namely:    (1),  The  kinds   of  property  wherein  dower 
may  be  had;  (2),  The  general  doctrine  as  to  the  estate 
required  to  be  in  the  husband;   (3),  Illustrations  of  the 
general  doctrine;  and  (4),  The  effect  of  the  determina- 
tion of  the  husband's  estate; 
W.  C. 
1'.  The  kinds  of  property  wherein  Dower  may  he  had. 
The  widow  is  dowable  of  all  the  real  estate  whereof 
the  husband,  or  any  one  to  his  use,  at  any  time  dm'ing 
the  coverture,  was  seised  of  an  estate  of  inheritance, 
such  as  that  issue  horn,  of  the  inarriage  may,  h\  possi- 
bility, inherit  the  same  as  heir  to  the  husband,  unless 
her -right  to  such  dower  has  been  lav: fully  barred  or 
relinquished  ;  and  she  is  also  dowable  of  lands  wherein 
her  husband,  or  any  other  to  his  use,  had  a  right  of 
entry  or  of  action,  when  she  would  have  been  entitled 
to  dower  therein,  had  her  husband  or  such  other  re- 
covered possession  thereof.     (1  Th.  Co.  Lit.  603;  Id. 
581,  et  n  (L),  5S2-"3;  Y.  C.  1873,  c.  106,  §  1,  2;  Id. 
c.  15,  §  9  (cl.  10),  Ante,  p.  11 T,  V.) 

The  several  kinds  of  property  wherein  dower  may 
be  had  may  be  enumerated  as  follows,  viz:  (1),  Rents 
of  all  kinds,  except  rent-ser^dce ;  (2),  Fisheries,  fran- 
chises, vte. ;   (3),  Mines;    (4),  Wild   and  uncultivated 
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forest  lands;   (5),  Shares  in  canals,  roads,  &c.;    and 
(6),  Lands  exchanged  by  the  husband  during  coverture ; 
W.  C. 
l'^.  Rents  of  all  kinds,  except  Rent-service. 

Of  course  the  estate  in  the  rent,  in  order  that 
the  widow  may  be  entitled  to  dower,  must  be  an  es- 
tate of  hihentance,  as  in  lands.  And  since  there 
cannot  be  an  estate  of  inheritance  in  a  rent-service, 
so  neither  can  there  be  dower  or  curtesy  therein. 
On  the  other  hand,  as  in  rent-charge  and  rent-seek, 
there  may  be  estates  of  inheritance,  they  may  be  the 
subjects  of  dower  and  curtesy.  Their  being,  thus 
the  subjects  of  dower  and  curtesy,  sometimes  de- 
volves ou  the  consort  an  election  whether  to  insist 
on  the  right  of  dower,  &c.,  in  the  rent,  or  in  the 
land  out  of  which  it  issues.  Thus,  if  the  husband 
seised  in  fee,  conveys  the  land  in  fee-simple,  reserv- 
ing a  rent  to  him  and  his  heirs,  and  dies,  the  wife 
may  claim  to  be  endowed,  either  of  the  land  or  of 
the  rent,  the  husband  having  been  seised  during  the 
coverture  of  both;  but  she  cannot  have  dower  of 
both,  and  will  be  constrained  to  elect  between  them, 
holding  the  land,  if  she  elects  to  take  that,  of  course 
discharged  of  the  rent.  And  in  like  manner,  if  a 
husband,  seised  of  a  rent-charge  in  fee,  purchase  the 
inheritance  in  the  lands  out  of  which  it  issues, 
whereby  the  rent  is  extinct  and  merged,  yet  as  to 
the  wife,  since  he  was  seised  during  the  coverture, 
both  of  the  land  and  of  the  rent,  the  rent  still  sub- 
sists for  her  benefit,  and  she  may  elect  of  Avhich  she 
will  be  endowed.  (1  Lom.  Dig.  101.) 
2''-  Fisheries,  Franchises,  &c. 

Of  these,  and  of  all  incorporeal  hereditaments,  ex- 
cept eorodies  and  annuities,  a  widow  is  dowable. 
Corodies  and  annuities  are  exceptions,  because  they 
are  charged  on  the  -person  only,  and  do  not  cease  to 
be  personalty,  because  by  an  extraordinary  anomaly, 
they  have  the  one  attribute  of  real  estate,  of  pS,ssing 
to  the  heir,  instead  of  to  the  personal  representative. 
(1  Th.  Co.  Lit.  583;  1  Washb.  E.  Prop.  168;  1 
Lom.  Dig.  97;  1  Bright's  H.  &  Wife,  331.)  And 
indeed,  a  franchise  may  be  likewise  of  the  same 
character,  that  is,  a  mere  personal  hereditament, 
where  it  has  no  relation  to  property  real;  and  then, 
it  is  believed  that  neither  curtesy  nor  dower  can  be 
had  therein,  any  more  than  in  a  corody  or  annuity. 
3''.  Mines.     ' 

A  widow  is  dowable  of  mines  and  quarries,  but 
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only  of  those  which  were  opened  and  worked  in  the 
husband's  life-time ;  altliough  what  shall  be  regarded 
as  an  open  mine  or  quarry  is  not  always  easy  to  de- 
fine. It  seems  that  if  any  part  of  a  bed  or  deposit  of 
mineral  matter,  has  been  excavated  for  the  purpose 
of  mining,  the  whole  bed,  and  the  strata  lying  under 
it,  are  to  be  deemed,  for  dower-purposes,  an  open 
mine,  and  that  new  pits  or  shafts  may  be  sunk  for 
the  purpose  of  reaching  it;  nor  is  it  less  open,  be- 
cause the  working  lias  been  discontinued.  On  the 
other  hand,  for  a  dowress,  or  any  other  life-tenant, 
to  open  new  mines  is  waste,  which  will  be  punished 
with  damages,  and  as  being  of  irremediable  injury  to 
the  reversioner,  will  be  inhibited  by  injunction  from 
a  court  of  equity.  (3  Th.  Co.  Lit.  237,  &  n  (H);  1 
do.  581,  n  (L);  Clavering  v.  Clavering,  2  P.  Wms. 
388;  Stoughton  v.  Leigh,  1  Taunt.  402;  Crouch  v. 
Puryear,  1  Eand.  258;  1  Washb.  E.  Prop.  166;  1 
Bright's  H.  &  Wife,  330.) 

4:^-  Wild  and  uncultivated  Forest-lands. 

e.  g.  Lands  in  the  Dismal  Swamp,  capable  of  use 
for  timber  alone.  In  Virginia,  dower  is  allowed  in 
them,  at  least  if  that  has  been  the  mode  of  their  en- 
joyment by  the  fee-simple  propj-ietor.  (Macaulay  v. 
Dismal  Swamp  Go.  2  Rob.  507.)  In  some  of  the 
States,  however,  a  different  doctrine  prevails,  no 
dower  being  allowed,  because  the  lands  cannot  be 
enjoyed  it  is  said,  luithout  waste,  although  in  Virginia 
it  would  not  be  esteemed  waste,  supposing  timber 
enough  to  be  left  for  the  use  of  the  lands,  and  sup- 
posing also  that  the  market  value  of  the  timber  does 
not  exceed  the  cost  of  getting  it.  (1  Washb.  E. 
Prop.  167;  Findlay  v.  Smith  &  ux,  6  Munf.  134.) 

5^-  Shares  in  Canals,  Railroads,  &c. 

Since  in  its  nature,  the  property  is  real  estate, 
wherever  there  is  a  proper  estate  of  inheritance,- 
dower  must  attach,  independently  of  statute.  But  in 
Virginia,  there  is  a  statute  declaring  that  shares  of 
stock  in  joint-stock  companies  shall  be  deemed  per- 
sonal estate,  which  of  course,  puts  dower  in  them  quite 
out  of  the  question.  (1  Th.  Co.  Lit.  681,  n  (L) ;  1 
Washb.  E.  Prop.  167;  1  Lom.  Dig.  97;  V.  C.  1873, 
c.  57,  §21.) 

•6^-  Lands  Exchanged  by  Husband  during  Coverture. 
The  husband  having  been  seised  during  the  cover- 
ture, of  both  tracts,  the  widow  may  elect,  after  the 
husband's  death,  to  be  endowed  of  either  parcel,  but 


CHAP.  Vni.J         FREEHOLDS  NOT  OF  INHERITANCE DOWER.  129 

she  cannot  liave  dower  in  hoth.     (1  Th.  Co.  Lit.  576; 
1  Washb.  R.  Prop.  159;  1  Lom.  Dig.  101.) 
2'.  The  general  docti'ine  as  to  the  Estate,  or  interest  re- 
quired to  be  in  the  Husband. 

It  is  a  doctrine  applicable  to  dower,  as  well  as  to 
curtesy,  that  the  consort  must  have,  at  some  time  dur- 
ing the  coverture,  (1),  The  immediate  estate  of  free- 
hold, in  possession;  and  (2),  The  first  estate  of  in- 
heritance, (such  as  that  issue  born  of  the  marriage 
may,  by  possibility,  inherit  it  as  heir  to  the  consort); 
(3),  Without  any  intermediate  vested  estate  of  freehold. 
(1  Th.  Co.  Lit.  560,  &  n's  (E)  &  (F);  Id.  582,  n(M); 
4  Kent's  Com.  39;  1  Lom.  Dig.  105;  Ante  p  111.) 
3'.   Illustrations  of  the  general  Doctrine. 

Abundant  illustrations  of  the  general  doctrine  may 
be  found  in  the  cases  following :  (1),  Lease  by  husband 
before  marriage,  for  term  of  years,  reserving  rent;  (2), 
Lease  by  husband  before  marriage,  for  term  of  life, 
reserving  rent;  (3),  Where  there  is  a  vested  interme- 
diate estate  of  freehold;  (4),  Where  no  issue  of  the 
marriage  can,  by  possibility,  inherit  the  land  as  heir 
to  the  wife  ;  and  (5),  The  doctrine  of  dos  de  dote  peti 
non  debet ; 
W.  C. 
l'^  Lease  by  Husband  before  marriage,  for  term  of 
years,  reserving  Rent  during  Term. 

Husband  marries,  and  dies  before  the  term  ends. 
Here  the  wife  is  entitled  to  be  endoioed,  the  husband 
having  had  the  immediate  freehold  in  possession,  dur- 
ing the  coverture.  She  does  not,  indeed,  o^ist  the 
tenant,  whose  claim  to  the  possession  is  paramonnt 
to  hers,  but  being  by  endowment  possessed  of  the 
reversion,  she  has  one-third  of  the  rent  as  incident  thereto. 
(1  Th.  Co.  Lit.  582,  &  n  (40);  Id.  559-'60,  &  n 
(10).) 
2^.  Lease  by  Husband  before  marriage,  for  term  of  life, 
reserving  Rent  during  the  Term. 

Husband  marries,  and  dies  before  term  ends.  The 
wife  cannot  be  endoioed  of  the  land,  because  the  hus- 
band was  never  during  the  coverture  seised  of  the  im- 
mediate freehold  thereof  in  possession;  nor  of  the 
rent,  because  the  husband  had  not  in  that  an  estate 
of  inheritance.  (1  Th.  Co.  Lit.  582-'3 ;  Id.  559-'60, 
and  n  (10);  Blow  v.  Maynard,  2  Leigh,  30,  56; 
Cocke's  Ex'or  v.  Phillips,  12  Leigh,  248^';  1  Bright's 
H  &  Wife,  339.) 

By  parity  of  reason,  in  case  of  rent  in  fee  reserved 
upon  a  grant  in  fee,  if  the  person   entitled  to  the 
9 
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rent  buys  a  life  estate  in  the  land,  whereby  the  rent 
is  suspended,  and  then  marries  and  dies,  his  widow 
cannot  be  endowed  either  of  the  rent  or  of  the  land. 
(1  Lorn  Dig.  80;  1  Th.  Co.  Lit.  560.) 
3'^  Where  there  is  an  Intermediate  Vested  Estate  of 
Freehold. 

e.  g.  Conveyance  to  H  for  his  life,  remainder,  if 
by  any  means  that  estate  should  come  to  an  end  in 
H's  life-time,  to  Z  for  the  residue  of  -H's  life,  re- 
mainder after  H's  death,  to  H  and  his  heirs.  Here 
H  (the  husband),  hasl;he  immediate  jreehold  in  pos- 
session, and  as  is  supposed,  the  first  estate  of  inheri- 
tance (by  the  limitation  to  H  and  his  heirs,  notwith- 
standing V.  C.  1873,  c.  112,  §  11),  but  the  interme- 
diate vested  estate  of  freehold  in  Z  prevents  dower,  as 
we  have  seen  it  would  in  a  like  case  prevent  curtesy. 
Z's  estate  is  vested  (although  limited  upon  a  most 
remote  canting e)iey),  because  it  has  a  present  capacity  to 
take  effect  in  possession,  if  the  possession  should  be- 
come vacant.  (2  Bl.  Com.  137,  n  (30);  2  Th.  Co. 
Lit.  292,  n  (1);  Id.  128,  n  (D);  2  Bh  Com.  169,  n 
(10);  1  Bright's  H  &  Wife,  619;  Park  on  Dow.  83 
&  seq ;  1  Sugd.  Pow.  233.) 
4^.  Where  no  issue  bom  of  the  Marriage  can  by  possi- 
bility inherit  the  Estate,  as  Heir  to  the  husband. 

e.  g.  Devise  to  Jff  and  his  heirs,  but  if  he  die  leav- 
ing issue,  then  to  his  children  and  their  heirs.  Here 
no  issue  born  of  the  marriage  can  inherit  the  hus- 
band's estate  as  his  heir,  but  will  take  by  purchase, 
under  the  terms  of  the  devise,  as  we  have  seen  in 
the  case  of  curtesy.  (Barker  v.  Barker,  2  Sim.  249 ; 
Sumner  v.  Partridge,  2  Atk.  47;  1  Th.  Co.  Lit. 
677-'8;  1  Lorn.  Dig.  81 ;  Ante  p.  112,  4^) 
b^-  Doctrine  of  Dos  de  Dote,peti  non  Debet  ;  W.  C. 
IK  The  principle  of  the  Maxim  Dos  de  Dote,  &c. 

The  principle  of  the  maxim  is,  that  by  endowment 
■of  his  ancestor's  widow,  the  heir  terminates  his  sei- 
sin, not  fi'om  that  time  only,  but  by  relation,  fi-om 
the  ancestor's  death,  so  that,  in  contemplation  of 
law,  he  was  never  seised,  of  the  portion  assigned, 
and  thus,  as  to  that,  wants  the  immediate  freehold 
m  possession.     (1  Th.  Co.  Dit.  574-'5,  k,  n's  (E) 
&  (F);  1  Lorn.  Dig.  105-'6;  1  Washb.  R.  Prop. 
209.) 
2\  Cases  illustrative  of  the  Maxim  Dos  de  Dote,  &-c. ; 
W.  C. 
1™.  Where  Husband  (deriving  the  lands  by  descent 
from  the  Ancestor)  endows  the  Ancestor's  widow 
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and  dies,  living  the  Ancestor's  widow,  himself  leav- 
ing a  ividow. 

Tliis  case  is  a  full  illustration  of  the  maxim,  and 
the  husband's  widow  cannot  be  endowed  of  the 
land  with  reference  to  the  third  part  assigned  to 
the  ancestor's  widow,  but  onlv  of  the  remaining 
two-ihlrds.  (1  Th.  Co.  Lit.  5"7i-'6,  &  n's  (E)  & 
(F) ;  1  Lom.  Dig.  105-'6 ;  Blow  v.  Maynard,  2 
Leigh,  29  ) 
2™.  Where  Husband,  under  like  circumstances,  dies 
without  endoioing  the  Ancestor's  widow,  himself 
leaving  a  Widow,  and  both  Widows  come  to  be  en- 
dowed. 

If  the  ancestor'' s  ividow  be  first  endowed,  it  de- 
termines the  husband's  seisin  ab  initio,  and  his 
widow  can  have  dower  only  of  the  remaining  two-  ■ 
thirds;  but  if  the  husband''^  widow  be  endowed 
first,  she  shall  have  it  of  the  whole.  In  the  latter 
case,  however,  it  seems  the  ancestor's  widow  may 
perhaps  recover  of  the  husband's  one-third  of 
what  the  latter  has  obtained,  although  if  she  does, 
and  the  husband's  widow  survives,  she  may  re- 
enter upon  the  third  originally  assigned  her,  "  be 
cause,"  says  Coke,  "  she  had  in  it  an  estate  for 
term  of  her  life,  and  the  estate  for  the  life  of  the 
ancestor's  widow  is  lesser  in  the  eye  of  the  law,  as 
to  her,  than  (the  estate  for)  her  oum  life."  (1  Th. 
Co.  Lit  575,  &  n(F) ;  1  Bright's  H.  &  Wife,  352; 
1  Washb.  E.  Prop.  209  &  seq.) 
3™.  Where  the  Husband  (having  derived  his  estate 
by  Purchase  from  the  Ancestor,)  endows  the  An- 
cestor's widow,  and  dies,  living  the  Ancestor's 
widow,  himself  leaving  a  widow. 

In  this  case,  the  husband's  seisin  under  his  con- 
veyance, in  the  life  of  the  ancestor,  (before  the  title 
of  dower  of  the  ancestor's  widow  was  consummate), 
is  not  avoided;  and  so  he,  ha\dng  been  seised  dur- 
ing the  coverture  of  the  lohole  land,  his  widow 
(supposing  him  married  before  ancestor's  death)  is 
entitled  to  be  endowed  of  one-third  of  the  whole, 
but  without  encroaching  upon  the  part  already  as- 
signed to  the  widow  of  the  ancestor.     (1  Th.  Co. 
Lit.  674-'5,  &  n's  (E)  &  (F) ;  Bustards's  Case,  4 
Co.  122 ;  1  Bright's  H.  &  Wife,  353-'4 ;  1  Washb. 
R.  Prop.  210  &  seq.) 
4'.  Effect  of  the  Determination  of  the  Husband's  Estate  ; 
W.  C. 
l'^-  The  General  Doctrine. 


132  FREEHOLDS  NOT  OF  LNHEEITANCE ^DOWEE.  [bOOK  II. 

If  the  consort's  estate  expires  by  the  regular  efflux 
of  the  period  originally  marked  ont  for  its  duration, 
leaving  the  previous  seisin  of  the  consort  unimpaired, 
dower  (and  curtesy)  are  prolongations  of  the  consort's 
estate,  annexed  by  force  of  law  ;  but  if  the  consort's 
estate  is  determined  in  such  a  manner  as  to  defeat 
and  annul  the  consorts  seisin  as  from  the  heginning, 
so  that,  in  contemplation  of  law,  the  consort  was 
never  seised  during  the  coverture,  or  if  the  subject  of 
the  consorCs  estate  ceases  to  exist,  dower  (and  cur- 
tesy) are  denied.  See  Ante  p.  113,  1"^,  the  corre- 
sponding doctrine  in  respect  of  curtesy.  (1  Th.  Co. 
Lit.  561,  n's  (13)  &  (G);  Id.  565,  &  n  (L);  Paine's 
case,  8  Co.  3i  a ;  1  Washb.  R.  Prop.  312 ;  1  Lom. 
Dig.  97.) 
2^^.  Illustrative  Examples  of  the  General  Doctrine. . 

Illustrative  examples  of  the  general  doctrine  are  to 
be  found  in  the  following  cases,  namely,  (1),  Estate 
in  fee-simple,  and  a  total  failure  of  heirs ;  (2),  Es- 
tate in  fee-qualihed,  or  base  fee,  and  the  occurrence 
•of  the  event  upon  which  it  is  to  be  determined  ;  (3), 
Estate-tail  and  failure  of  heirs  of  the  body ;  (4),  Es- 
tate of  inheritance,  determined  by  title  paramount ; 
(5),  Estate  by  way  of   executory  limitation,  deter- 
mined by  the  event ;  and  (6),   Where  the  subject 
matter  ceases  to  exist ; 
W.  C. 
1^  Estate  in  Fee-Slimple,  and  a  total  Failure  of  Heirs. 
The  wife  at  common  law  would  be  entitled  to 
dower,  as  we  have  already  seen,  {Ante  p.  113, 1\) 
the  husband,  under  like  circumstances,  would  be  to 
curtesy.     But,  in  Virginia,  the  wife,  in  such  a  case, 
would  be  the  heir  of  the  husband,  and  her  dower 
would  be  merged  in  the  inheritance.      (1  Lom.  Dig. 
97;  1  Bright's  H.  &  Wife,  318  ;  V.  C.  1873,  c. 
123,  §  1,  (cl.  10).) 
2K  Estate  in  Fee-Qualified  or  Sase  Fee. 

Upon  principle,  it  would  seem  that,  in  this  case 
also,  the  wife  should  be  entitled  to  dower,  but  the 
authorities  do  not  favor  such  a  conclusion.  {Ante 
p.  114,  21;  4  Kents  Com.  49  ;  1  Lom.  Dig.  97-'8; 
Seymor's  case,  10  Co.  96  a.) 
3^.  Estate-Tail,  and  Failure  of  Heirs  of  the  Body. 

It  is  agreed  that  in  tliis  case  the  wife  is  entitled 
to  dower,  as  the  husband,  under  like  circumstances, 
is  to  curtesy.  {Ante  p.  115,  3^ ;  1  Th.  Co.  Lit.  561, 
&  n's  (13)  &  (G).) 
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4^.  Estate  of  luheritance  Determined  hy  Title  Para- 
mount ;  W.  C. 
1™.  Estate  on  Condition,  where  condition  is  broken. 
The  husband's  seisin,  by  the  entry  for  the  con- 
dition broken,  is   annulled,  as  it  were,  from  the 
heginning,  the  grantor  being  re-seised  as  of  his 
original  estate.     The  dower  of  the  wife  is  there- 
fore defeated,  as  in  a  like  case  would  be  the  hus- 
band's curtesy.    {Ante  p.  115,  1™  ;  4  Kent's  Com. 
49  ;  1  Bright's  H.  &  Wife,  349-'60  ;  1  Washb.  R. 
Prop.  208.) 
2™.  Estates  Determined  by  Eviction,  by  Superior 
Title  to  Husband's. 

For  the   reason  just   stated,  there  can  be   no 
dower  (nor  curtesy)  in  this  case.  {Ante-^.  115,  2"'; 
1  Th.  Co.  Lit.  618,  n  (E.  1.) ;  1  Bright's  H.  & 
Wife,  350.) 
5'.  Estate  Determined  by  Executory  Limitations. 

The  general  nature  of  executory  limitations  is 
briefly  explained,  Aiite  p.  115,  5\  where  also  the 
effect  on  curtesy  of  the  determination  of  the  con- 
sort's estate  is  stated.  It  will  suffice  here  to  say 
that  a  like  effect  results  in  respect  of  dower.  If 
the  husband's  estate  is  determined  by  an  execu- 
tory limitation,  the  wife  is,  notwithstanding,  to  be 
endowed.  (Buck worth  v.  Thirkell,  3  Bos.  &  Pul. 
652,  note ;  S.  C.  4  Dougl.  323  ;  Moody  v.  King, 
Bingh.  447 ;  Taliaferro  v.  Burwell,  4  Call.  321 ; 
Ante  p.  115,  5',  and  authorities  there.) 
&.  Where  the  Subjed-Matter  ceases  to  Exist. 

e.  g.  A  man  conveys  land  to  A  and  his  heirs,  as 
long  as  T  has  heirs  of  his  body,  reserving  a  rent  to 
hiw.  and  his  hei,rs,  and  marries,  and  dies,  and  T 
dies  without  issue,  whereby  A's  estate,  and  conse- 
quently the  rent,  are  at  an  end.  The  wife  cannot 
be  endowed  of  the  rent,  because  it  has  ceased  to  ex- 
ist, and,  as  Lord  Coke  observes,  "no  state  thereof 
remaineth."  (1  Th.  Co.  Lit.  561 ;  1  Bright's  H.  & 
Wife,  132  ;  Ante  p.  116,  6^.) 
3s.  Death  of  Husband. 

The  natural,  not  the  civil,  death  of  the  husband  con- 
summates the  title  of  the  wife  to  dower.     (1  Th.  Co. 
Lit.  569,  580 ;  1  Bl.  Com.  132-'3.) 
4*.  Mode  of  Endowment  of  Widow. 

The  mode  of  the  endowment  of  a  widow  is  to  be  dis- 
cussecl  under  these  heads,  namely:  (1),  The  different 
species  of  dower;  (2),  The  estimate  of  value  in  assigning 
dower;  and,  (3),  The  actual  assignment  thereof.    • 
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w.  c. 

Is.  Different  Species  of  Dower ;  W.  C. 
I''.  Dower  at  Common  Law,  or  more  properly  Common 
Dower. 

This  is  the  species  of  dower,  the  requisites  of  which 
have   been   explained,  and   which  essentially  is  that 
which  prevails  in  Yirginia.     (1   Th.  Co.  Lit.  569   & 
seq  ;  1  Lorn.  Dig.  88;  V.  C.  1873,  c.  106,  §  1,  2.) 
2^.  Dower  ad  Ostium  Ecclesiee. 

This  was  where  a  man  .of  full  age,  seised  in  fee- 
simple,  after  marriage  solemnized  with  a  woman,  at  the 
door  of  the  church,  endows  his  wife  of  some  certain 
quantitr,  by  metes  and  bounds,  of  liis  lands,  the  whole, 
half,  or  other  lesser  part.  The  wife  not  being  sui  juris 
is  free,  when  she  becomes  a  widow,  to  waive  this  special 
provision,  and  to  take  her  dower  at  common  law;  but 
if  she  choose  to  abide  bv  it,  she  may  enter  upon  it  im- 
mediately upon  her  husband's  death,  without  fm-ther 
assignment.  (1  Th.  Co.  Lit.  594,  596-'7,  600,  601;  2 
Bl.  Com.  132,  &c.) 
3^-  Dower  ex  Assensu  Patris. 

Assigned,  like  dower  ad,  ostium  ecclesiee,  only  by  the 
husband  as  heir  apparent  of  a  living  ancestor,  whether 
father,  or  any  other,  with  the  assent  of  the  ancestor, 
instead  of  as  being  himself  the  proprietor.  The  inci- 
dents are  the  same.  (2  Bl.  Com.  133;  1  Th.  Co.  Lit. 
597.) 
4^.  Dower  by  the  Custom  of  particular  Places. 

By  such  custom  or  local  law,  the  widow  may  be  en- 
titled to  one-half,  one-fourth,  or  even  the  whole  of  the 
husband's  Lands.  But  no  custom  or  local  law  can  exist 
by  usage  in  Virginia,  because  it  cannot  have  the  requi- 
site immemorial  continuance,  inasmuch  as,  when  our  an- 
cestors came  hither  in  1607,  they  brought  with  them, 
as  we  know  historically,  the  general  common  law  of 
England,  but  no  loco  I  customs;  so  that,  if  any  such  cus- 
tom is  now  alleged  to  exist,  it  originated  since  1607. 
(Harris  v.  Carson,  7  Leigh,  637;  Mason  v.  Movers,  2 
Eob.  606  ;  Gross  v.  Criss,  4  Grat.  262.) 
6\  Dower  de  la  plus  belle 

Dower  de  la  plus  belle  belongs  exclusively  to  a  state 
of  feudality.  It  occurred  where  a  husband  died  seised 
of  chivalry  and  of  socage  lauds,  lea-sdng  his  son  and  heii- 
imder  the  age  of  fourteen.  The  lord  of  the  chivalry- 
lands  enters  as  guardian  in  chivalry  on  the  lands  held 
in  chivalry,  and  the  witlow  as  guardian  in  socage  takes 
possession  of  the  residue  held  in  socage;  and  she  then 
brings  a  writ  of  dower  against  the  guardian  in  chivalry. 
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to  be  endowed  of  one-third  of  the  chivalry-lands.     It 
was  a  privilege  of  the  guardian  in  chivalry,  and  one  of 
considerable  importance,  to  insist  that  the  widow,  in- 
stead of  demanding  any  part  of  her  dower  of  the  chi- 
valry-lands, to  the  prejudice  of  his  interests,  shall  en- 
dow herself  de  la  plus  belle,  of  the  fairest  portion  of  the 
tenements  which  she  has  as  guardian  in  socage,  to  the~ 
full  extent  of  her  dower  in  all  her  husband's  lands. 
(1  Th.  Co.  Lit.  603.) 
2s.  The  Estimate  of  Value  in  Assigning  Dower;  W.  0. 
1^.  Doctrine  at  Common  Law. 

As  against  the  husband's  heir,  the  lands  are  valued 
as  at  the  time  of  assignment ;  as  against  a  purchaser 
from  the  husband,  in  his  life-time,  as  at  the  time  of 
purchase,  because  that  value  was  the  measure  of  the 
purchaser's  recovery  from  the  husband's  estate,  on  his 
covenants  of  title.  (2  Bl.  Com.  132,  n  (24);  1  Th.  Co. 
Lit.  683,  n  (43);  Tod  v.  Baylor,  4  Leigh,  498.  See 
Braxton  v  Coleman,  5  Call.  433.) 
2'^.  Doctrine  in  Virginia,  by  Statute. 

The  lands  are  valued  in  all  cases,  as  at  the  time  of 
assignment  of  dower,  as  well  against  the  purchaser  as 
against  the  heir.     (V.  C.  1873,  c".  106,  §  11.) 

But  as  that  would  operate  harshly  upon  purchasers 
who,  before  the  husband's  death,  had  put  -costly  im- 
provements on  the  property,  the  courts  of  equity  are 
by  statute  empowered  to  relieve  the  purchaser  from 
the  widow's  recovery  of  dower  in  kind,  on  the  terms  of 
his  paying  to  the  widow,  during  her  life,  lawful  in- 
terest from  the  commencement  of  her  suit,  on  one-third 
of  the  value  of  the  land  at  her  husband's  death,  deduct- 
ing the  value  of  the  permanent  improvements  then  ex- 
isting, made  after  the  purchase,  by  the  purchaser  or  his 
assigns.     (V.  C   1873,  c.  106,  §  12.) 
"38.  The  Assignment  of  Dower ;  W.  C. 
l*".  The  Rights  of  Widow,  before  Assignment,  in  respect 
of  her  Dower;  W.  C. 
1'.  The  Doctrine  at  Common  Law. 

The  widow  had  no  right  of  entry  upon  her  husband's 
lands,  nor  even  a  right  to  remain  in  his  mansion- 
house,  an  hour  after  his  death.  From  that  moment, 
if  she  continued  therein,  it  was  merely  by  the  suffer- 
ance of  the  heir.  (1  Th.  Co.  Lit.  584,  n  (Q);  Gilb. 
Ten  26;  1  Lorn.  Dig.  41.) 
2'.  The  doctrine,  by  Statute,  in  England. 

By  the  statute  of  Magna  Charta,  9  Hen.  Ill,  c.  7 
(A.  D.  1226),  the  widow  was  entitled  to  vevn&m  forty 
days  in  the  deceased  husband's  chief  mansion-house, 
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within  which  time  dower  sliould  be  assigned  her,  and 
meantime  she  should  have  reasonable  estover  out  of 
the  estate — that  is,  needful  sustenance  in  victu  et  ves- 
titu,  or  food  and  clothing;  and  if  deforced  thereof, 
she  was  allowed  a  vicontiel  writ  {^de  quarentina  ha- 
ienda),  addressed  to  the  sheriff,  and  to  be  executed 
by  him  without  delay,  commanding  him  uncondi- 
tionally to  restore  the  possession  to  her.  "But  of 
little  effect,"  says  Lord  Coke,  "  was  that  act  (entitling 
the  widow  to  remain  forty  days  in  the  mansion-house), 
for  that  no  penalty  was  provided  if  it  was  not  done." 
(1  Th.  Co.  Lit.  584;  1  Lom.  Dig.  109.) 

H^nce,  there  was  speedily  a  demand  for  additional 
legislation;  and  accordingly,  by  statute  Merton,  20 
Hen.  Ill,  c.  1  (A.  D.  1236),  the  vndow  was  allowed 
to  recover  damages  in  her  writ  of  dower  (unde  nihil 
habet),  from  the  time  of  her  husband's  death,  provided 
her  husband  died  seised.  (1  Th.  Co.  Lit.  584— '5,  & 
n's  (45),  (E)  &  (S).) 
3'.  The  doctrine,  by  Statute,  in  Yirginia. 

Until  her  dower  is  assigned,  the  widow  (and  this 
word  imports  a  continuance  of  the  state  of  widowhood y 
so  that  if  she  mai-ries  she  forfeits  the  special  provi- 
sion, and  can  only  fall  back  on  her  dower)  shall  be 
■  entitled  to  demand  of  the  heirs  or  devisees  of  the 
husband,  one-third  part  of  the  issues  and  profits  of 
the  other  real  estate  which  was  devised  or  descended 
to  them,  of  which  she  is  dowable  ;  and  in  the  mean- 
time may  occupy  the  mansion-house  and  curtilage 
without  charge ;  and  if  deprived  thereof  she  may,  on 
complaint. of  unlawful  entry  or  detainer,  recover  the 
possession,  with  damages  for  the  time  she  was  so  de- 
prived. (V.  C.  1873,"c.  106,  §  8;  Id.  c.  130;  1  Lom. 
Dig.  109  to  111;  1  Th.  Co.  Lit.  584;  Bac.Abr.  Dower 
(B),  1.) 
2\  Modes  of  assignment  of  Dower;  W.  C. 
1'.  Voluntary  assignment  of  Dower. 

See  Gilb.  Ten.  26:  1  Th.  Co.  Lit.  589,  &c.;  Bac. 
Abr.  Dower  (D) ;  1  Lom.  Dig.  Ill,  &  seq. ; 
W.  C. 
l'^  By  whom  Dovxr  should  he  assigned. 

It  should  be  assigned  by  the  tenant  of  the  free^ 
hold,  whether  the  rightful  tenant  or  not,  and  none 
can  assign  it  unless  he  be  tenant  of  the  freehold, 
dower  being  itself  an  estate  of  freehold.  The  tenant 
oi  the  freehold  is,  for  the  most  part,  the  husband's 
heir  or  devisee  (who,  if  an  infant,  or  non  compoSy 
may  act  by  guardian  or  next  friend),  but  it  is  con- 
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ceivable  that  he  may  be  an  alienee,  or  even  a  dis- 
seisor.    (1   Th.  Co.  Lit.  606,  591,  n  (Z);    Miller  v. 
Beverly,  1  H.  &  M.  372;  1  Lom.  111-'12.) 
2^.  Method  of  allotting  dower  ;  W.  C. 
1^  Instrument  of  Assignment. 

It  need  not  be  by  deed,  nor  even  in  writing,  not 
being  a  conveyance.  It  is  suiRcient  if  it  be  hy parol,, 
although  it  would  be  imprudent  not  to  have  a 
written  memorial  of  the  transaction.  The  dowei-,, 
however,  does  not  pass  by  the  assignment,  but  by 
intendment  of  law.  (1  Th.  Co.  Lit.  592,  &  n 
(A,  1);  1  Lom.  Dig.  114.) 

And  to  every  assignment  of  dower,  at  least  by 
the  heir,  a  warranty  in   law  is  annexed  that  the 
dowress,  if   evicted   by   title  paramount,  shall  re- 
cover in   value,  not   according    to   that  which  she 
hath  lost,  but  a  third  of  the  two  remaining  thirds 
of  the  lands  whereof  she  is,  dowable,  and  doubtless, 
since  the  lirst  endowment  has  failed,  as  of  the  value 
at  re-assignment.     (1  Lom.  Dig.  IIY.) 
2^  Method  of  making  allotment  of  Dower;  W.  C. 
1™.  Where  Husband  is  seised,  along  with  others,  as 
Tenant  in  Common,  Co-parcener,  &c. 

The  allotment  must  be  made  (as  he  was  seised) 
to  be  held  undividedlij  with  the  co-tenant.     (1  Lom. 
Dig.  113;  1  Th.  Co.  Lit.  593,  &  n  (C,  1.) 
2™.  Where  Husband  is  seised  in  Severalty;  W.  C. 
1°.  Where  the  Property  is  susceptible  of  Division. 
The  widow  ought  to  be  endowed  in  severalty^ 
by  metes  and  bounds,  like  any  other  tenant  holding 
under  the  heir ;  although,  by  mutual  agreement, 
such    assignment    may  be  waived.      (1   Th.   Co. 
Lit.  592,  and  n  (B  1) ;  1  Lom.  Dig.  113 ;  Bac.  Abr . 
Dower  (D)  1.) 
2°-  Where  the  Property  is  not  susceptible  of  division^ 
e.  g.,  a  Mill,  a  Franchise,  &c. 

The  widow  is  to  be  endowed  in  a  special  man- 
ner, so  as  to  attain  the  justice  of  the  case,  as 
nearly  as  may  be,  e.  g.,  of  every  third  toll-dish, 
for  a  third  of  the.  time,  &e.  So  she  may  have  a 
rent,  in  lieu  of  a^  portion  of  the  lands  themselves ; 
but  the  rent  must  issue  out  of  the  lands  whereof  she 
is  dowable ;  and  if  it  does  not,  although  the  widow 
agree  to  it,  it  is  not  in  a  court  of  law  a  bar  to  her 
recovery  of  dower  anew,  although  a  court  of  equity 
would  hold  it  to  be  a  satisfaction  thereof.  (1  Lom. 
Dig.  113-14;  1  Th.  Co.  Lit.  581.) 
3°.  Out  of  what  Lands  Dower  is  to  be  assigned. 
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It  must  be  out  of  lands  of  whicli  the  widow  is 
dowable,  or  of  a  rent  issuing  out  of  them,  or  else 
it  is  no  bar  to  a  future  recovery  of  dower,  at 
least  in  a  court  of  laio,  for  the  same  reason  as  in 
the  ease  of  the  rent,  namely,  that  a  title  to  a  free- 
hold estate  cannot  be  barred  by  a  collateral  satis- 
faction; a  doctrine  which,  as  we  have  seen,  is 
controlled  in  equity,  where  such  collateral  satisfac- 
tion, if  fairly  agreed  to  by  the  widow,  will  repel 
any  subsequent  claim  on  her  part.  (1  Lom. 
Dig.  114.) 

•  In  making  the  assignment,  regard  is  to  be  had 
mutually  to  the  rights  of  all  the  parties  con- 
cerned; and  hence,  if  the  husband  has  sold  a 
portion  of  his  land,  and  dies  seised  of  other  real 
estate,  on  which  he  in  his  life-time,  and  his  widow 
since  his  death,  lived,  her  dower  ought  to  be 
assigned  out  of  the  latter  tract,  in  exoneration  of 
the  land  the  husband  had  sold.  (Stimson  v. 
Thorn,  25  Grat.  284.) 
4"-  Assignment  of  Dower  on  condition. 

It  is  a  principle  that  the  assignment  must  be 
loithout  condition  (which  is  void  and  inoperative), 
for  the  widow  comes  to  her  dower  in  the  fer,  by 
her  husband,  and  is  in,  in  continuation  of  his 
estate;  but  in  equity,  such  conditional  allotment, 
if  agreed  to,  is  valid.  (1  Lom.  Dig.  114;  1 
Bright's  H.  &  Wife,  379.) 
3^.  Admeasurement  of  Dower. 

Where  the  infant  heir,  or  his  guardian,  assigns 
too  much  dower,  he  may,  at  full  age,  have  a  virrit  of 
admrasurement  of  dower,  whicli  is  a  vicontiel  writ. 
If  an  adult  heir,  who  is  compos  mentis,  assigns  too 
much,  and  there  is  no  fraud,  he  is  without  remedy. 
(2  Bl.  Com.  136;  1  Lom.  Dig.  116-'16.) 
2\    Compulsory  assignment  of  Dower. 

The  doctrines  connected  with  the  compulsory  as- 
signment of  dower  involve  the  discussion  of  (1),  The 
judicial  remedies  for  the  recovery  of  dower;  (2),  The 
rents  and  profits  accompanying  the  assignment  of 
dower;  (3),  The  mode  of  assignment  of  dower  upon 
legal  process ;  and  (4),  Collusive  assignments  of  dower 
by,  or  recoveries  against,  guardians  of  infant  heirs; 
W.  G. 
l'^    Judicial  remedies  for  Recovery  of  Dower. 

The  judicial  remedies  for  the  recovery  of  dower 
may  be  classed  under  the  following  heads,  namely : 
(1),  Writ  of  unde  nihil  habet;  (2),  Writ  of  right  of 
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dower;  (3),  Bill  in  chancery;  (4),  Ejectment;  and 
(5),  Motion  to  appoint  commissioners  to  assign  dower; 
W.  C. 
V.  Writ  of  Dower  unde  nihil  ho  bet. 

This's  a  common  law  remedy  (one  of  the  two  pro- 
vided by  the  common  law),  to  recover  dower,  and,  by 
statute  of  Meriov,  20  Hen.  Ill,  c.  1,  damages  for 
the  detention  (provided  the  husband  died  seised),  when 
no  dower  had  been  assigned  her  in  that  tract.  (1 
Th.  Co.  Lit.  585,  &  n  (K);  1  Lom.  Dig.  118-'19; 
V.  C.  1873,  c.  15,  §  2.) 

The  writ  of  dower  unde  nihil  habet  exists  with 
us,  as  at  common  law,  although  in  practice  it  is 
superseded  by  the  bill  in  equity,  and  is  not  so  con- 
venient as  the  statutory  remedy  by  ejectment,  pre- 
sently to  be  mentioned.  In  it,  as  in  equity,  and  in 
ejectment,  damages  are  to  be  recovered  against  the 
heirs  or  devisees  of  the  husband,  or  their  assigns, 
from  the  husband's  death,  but  not  exceeding  five 
years  before  the  suit  is  commenced;  and  against 
purchasers  from  the  husband  in  his  life-time  from 
the  commencement  of  the  suit.  (V.  C  1873,  c.  106, 
§  10,  11  ) 
21.   Writ  of  Eight  of  Dower. 

Tliis  is  the  second  common  law  remedy  iov  dower, 
being  applicable  to  recover  dower  only,  without 
damages,  when  a  part  has  already  been  assigned 
her  in  the  same  tract.     (1  Th.  Co.  Lit.  585,  n  (K)  ) 

Perhaps  we  are  to  understand  the  writ  of  right 
of  dower  to  be  abolished  in  Virginia,  by  the  statute 
declaring  that  "no  writ  of  7'ight  shall  be  brought" 
after  1st  July,  1850.  (Y.  C.  1873,  c.  131,  §  38; 
Id.  c.  209,  §  l';  1  Lom.  Dig.  118.)  But  it  is  pro- 
bable the  question  will  never  receive  a  judicial  so- 
lution, the  remedies  by  bill  in  equity  and  by  eject- 
ment being  in  point  of  facility  and  certainty  so  far 
preferable  to  the  writ  of  right  of  dower,  that  no  one 
is  likely  to  be  tempted  to  ti'y  the  latter. 
31.  Bill  in  Chancery. 

The  courts  of  equity  assumed  jurisdiction  to  as- 
sign dower  in  consequence  of  the  obstacles  which 
the  widow  encountered  in  the  courts  of  law;  ob- 
stacles arising  sometimes  from  the  difficulty  of  as- 
certaining the  precise  lands  of  which  she  was  dow- 
able,  sometimes  the  persons  to  be  sued,  and  again 
in  consequence  of  the  embarrassments  arising  from  , 
trust-terms,  &c.  It  has  been  an  acknowledged  branch 
of  equitable  jurisdiction  for  more  than  a  century. 
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and  there  is  no  need  to  suggest  any  particular  ob- 
stacles in  any  case.  (Ad.  Eq.  233-'4;  1  Stor.  Eq. 
§  624,  &  seq.;  1  Th.  Co.  Lit.  588,  n  (X);  1  Lorn. 
Dig.  120,  &c.) 

In  Virginia  our  statutes  in  terms  prescribe  a  bill 
in  equity  as  a  remedy  for  the  recovery  of  dower, 
"where  the  case  is  such  that  a  bill  would  now  lie 
for  such  dower,"  which  is  believed  to  be  in  all- 
cases.  (V.  C.  1873,  c.  106,  §  10.)  Accordingly 
the  proceeding  in  equity  is  incomparably  the  most, 
usual. 
4K  Ejectment. 

Ejectment  did  not,  at  common  law,  lie  for  dower, 
because  the  widow  had  no  right  of  entry ;  but  in 
Virginia  she  is  allowed  by  statute  to  recover  her 
dower,  and  damages  for  its  being  withheld,  by  such 
remedy  at  law  as  would  lie  on  behalf  of  a  tenant 
for  life  having  a  i^ight  of  entry,  and  the  court  of 
law  may  appoint  commissioners  to  assign  it.  (1 
Lom.  Dig.  Ill;  V.  C.  1873,  c.  106,  §  10;  Id.  c. 
131,  §  29.) 
5^  Motion  hy  Widoio  to  the  county  court  to  appoint 
Commissioners  to  assio;n  Dower. 

Such  a  motion  hy  the  heir  was  never  improper,  be- 
cause, as  he  is  compellable  to  make  the  assignment, 
the  acts  of  the  commissioners,  appointed  at  his  in- 
stance, are  regarded  as  his  acts;  and  the  practice 
has  now  been  sanctioned  by  statute.  (1  Tuck.  Com. 
68,  B  II;  Moor  efe  ux  v.  Waller,  2  Eand.  418;  V. 
C.  1873,  c.  106,  §  9.) 

But  a  similar  motion  hy  the  widow  is  wholly 
irregular  and  inadmissible;  and  although,  in  the 
absence  of  any  opposition,  such  a  step  may  have 
been  taken  and  unadvisedly  admitted  by  the  county 
courts  in  a  few  instances,  it  is  malus  usus  et  abo- 
lendus.  (1  Tuck.  Com.  68,  B.  II;  Eoper  v.  San- 
ders, 21  Grat.  74.) 
2'^.  Rents  and  Profits  accompanying  assignment  of 
Doicer. 

As  we  have  seen,  damages  were  first  allowed  in 
England  (how  long  soever  the  dower  might  have 
been  withheld)  by'Stat.  Merton,  20  Hen.  Ill,  c,  1, 
and  by  that  statute  only  wlien  the  husband  died  seised. 
(1  Th.  Co.  Lit.  584-'5;  1  Tuck.  Com.  68,  B.  II.) 
W.  C. 
1^.  Doctrine  in  Virginia  when  Husband  dies  seised,  as 
against  Husband's  Heirs,  &c. 

The  statute  directs  that  damages  shall  be  allowed 
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as  against  the  husband's  heirs  and  devisees  from 
the  husband's  death  to  the  time  of  recovery,  but 
not  exceeding  five  years  l}efore  suit  commenced. 
(V.  C.  1873,  c.  106,  §  11.) 

The  same  statute  further  provides,  that  if,  after 
suit  brought,  the  widow  of  the  tenant  die  before 
recovery  of  damages,  the  same  may  be  recovered 
by  her  personal  representative,  or  against  his.  (V. 
G.  1873,  c.  106,  §  11.) 

This  provision  was  intended  to  obviate  a  possible 
doubt  that  the  widow's  action  would  abate  in  the 
event  of  the  death  either  of  herself  or  of  the  ten- 
ant. Such  an  action  in  England  does  indeed  die 
iviih  the  per-'^on,  but  in  Virginia  an  action  may  be 
maintained  by  or  against  a  personal  representative 
for  any  injury  or  d'/iitage  to  property,  so  that  the  ap- 
prehension which  suggested  the  provision  in  ques- 
tion seems  with  us  to  be  superfluous.  (V.  C  1873, 
c.  126,  §  20.) 

Even  in  England,  in  equity,  damages  are  recov- 
erable, notwithstanding  the  death  of  either  party. 
(1  Lom.  Dig.  122  ;   1  Bright's  H.  &  Wife,  412.) 
2^  Doctrine  in  Virginia,  when  Husband  dies  not  seised, 
as  against  his  Alienee. 

Damages  are  allowed  against  such  alienee  of  the 
husband,  from  the  commencement  of  the  suit,  to  the 
time  of  recovery.     (V.  C.  1873,  c.  106,  §  11 ;  Tod 
V.  Baylor,  4  Leigh,  498  ;  Thomas  v.   Gararael,  6 
Leigh',  9  ;  1  Lom.  Dig.  121-'2,  &  n  1.) 
3^.  Mode  of  Assignment  of  Dower,  upon  legal  Process. 
In  England,  the  sheriff'  must  assign,  not  only  one- 
third  of  each  tract,  but  a  third  of  each  species  of  land, 
arable,  meadow,  pasture,  wood,  &c.     (1  Lom.  Dig. 
114-'15.) 

In  Virginia,  one-third  in  value  is  to  be  assigned, 
in  such  manner  as  shall  best  subserve  the  mutual 
convenience  of  the  parties.  But. the  land  cannot  be 
sold,  and  a  compensation  in  money  provided  in  lieu 
of  the  dower,  without  the  widow's  consent,  unless  it 
be  impossible  to  assign  the  dower  in  specie,  the  case 
not  being  within  the  statute  (V.  C.  1873,  c.  120,  § 
3),  touching  partitions.  (1  Tuck.  Com.  66,  B.  II; 
White  V.  White  &  als,  16  Grat.  264.) 
4''.  Collusive  Assignments  of  Dower  by,  or  Recoveries 
against.  Guardians  of  Infant  Heirs. 

The  heir  may  recover  the  lands,  notwithstanding 
the  assignment  or  recovery,  unless  the  widow  show 
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herself  entitled  to  the  dower  she  got.     (Y.  C.  1873, 
c.  106,  §  13.) 
6^.  Modes  of  Barring^  or  of  Preventing  Dower. 

To  l)ar  dower  is  to  extinguish  the  title  to  it  after  it  has- 
accrued;  to  prevent  it,  is  to  provide  that  it  shall  not 
accrue. 

The  modes  of  barring  or  preventing  dower  may  he 
enumerated  as  follows:  (1),  Divorce  a  .vinculo ;  (2), 
Elopement  from  husband  and  living  in  adultery ;  (3),  Ke- 
covery  of  land  by  title  paramount  to  that  of  husband ; 
(4),  Alienage  of  either  husband  or  wife;  (5),  Death  of 
husband  before  the  wife  attains  the  age  of  nine  years; 
(6),  Wife's  detaining  from  the  heirs  the  title-deeds  of  the 
inheritance  ;  (7),  Widow  after  husband's  death  releasing 
her  dower  to  him  who  ought  to  assign  it;  (8),  Assign- 
ment of  outstanding  terms  for  years  in  trust,  attendant 
upon  the  inheritance  ;  (9),  Sundry  devices  whereby  land 
is  exempt  from  the  dower  of  a  purchaser's  wife ;  (10),. 
The  wife's  uniting  with  the  husband  in  conveying  the 
land  as  prescribed  by  law ;  and  (llj.  Jointure ; 
W.  C. 
Is.  Divorce  a   Vinculo. 

The  circumstances  under  which,  and  the  extent  to 
which  dower  is  barred  or  prevented  by  a  divorce  have 
been  alreadj'  fully  explained.     [Ante  p.  103  &  seq,  1^; 
and  Ante  p.  118,  &  seq.  Is.) 
2s.  Elopement  from  Husband,  and  living  in  Adultery. 

If  a  wife,  of  her  own  free  will,  leave  her  husband  and 
live  in  adultery,  she  shall  be  barred  of  her  dower,  unless 
her  husband  be  afterwards  reconciled  to  her,  and  suffer 
her  to  live  with  him.     (V.  C.  1873,  c.  106,  §  7.) 

This  is  a  re-enactment,  almost  verhatim,  of  the  Stat. 
Westm.  II,  13  Ed.  I,  c.  34,  in  the  construction  of  which 
it  has  been  adjudged  that  going  willingly,  with  or  to  an 
adulterer,  is  a  living  in  adultery,  although  she  remain 
not  with  him  continually,  or  be  detained  by  him  against 
her  will ;  also  that  the  husband's  license  and  previous 
consent  to  the  adultery  will  not  purge  her  guilt,  or  re- 
pel its  consequences  ;  and  tliat  whilst  subsequent  cohabi- 
tation is  in  general  satisfactory  proof  of  reconciliation, 
it  is  not  necessarily  so,  and  reconciliation,  as  well  as  co- 
habitation, is  requisite  to  rehabilitate  the  wife.  (1  Th. 
Co.  Lit.  609-'10,  &  n's  (108),  &  (H.  1) ;  Haworth  & 
ux  V.  Herbert  &  ux,  2  Dy.  106  b ;  1  Lom.  Dig.  130-'31.) 
3^.  Recovery  of  Land,  by  title  paramount  to  that  of  Hus- 
hand. 

Although  it  was  never  doubted  that  a  judgment  ob- 
tained against  the  husband  hy  collusion,  would  not  bar 
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his  wife's  claim  of  dower,  yet  it  was  much  questioned 
whether  a  recovery  by  simple  default  of  the  husband, 
without  proof  of  his  actual  concurrence  in  a  design  to 
defeat  the  dower,  would  not  have  the  effect  of  doing  it. 
Indeed,  the  better  opinion  was  that  at  common  law  such 
recovery  by  default  was  a  har.  Hence,  by  Stat.  Westm. 
II,  13  Ed.  I,  c.  4,  it  was  provided  that  the  widow  shall 
have  her  dower,  notwithstanding  such  recovery  by  de- 
fault.    (Bac.  Abr.  Dower,  &c.  (F).) 

In  Virginia  a  widow  is  declared  by  statute  to  be  not 
barred  by  a  recovery  obtained  by  default  or  collusion. 
(Y.  C.  1873,  c.  106,  §  13.) 
4s.  Alienage  of  either  Husband  or  Wife;  W.  C. 
1"^-  Doctrine  at  Comw.on  Law. 

An  alien  at  common  law  is  incapable  of  holding  any 
estate  whatsoever  in  lands  (save  only  to  a  very  limited 
extent,  for  purposes  of  habitation,  in  advancement  of 
trade),  and,  therefore,  an  alien  husband  can  possess  no 
lands  of  which  a  citizen  wife  can  be  endowed,  nor  can 
the  alien-wife  of  a  citizen-husband,  pretend  to  claim 
dower,  which  is  a  feehold.  (1  Th.  Co.  Lit.  572-3;  1 
Lom.  Dig.  95-'6,  82;  1  Bl.  Com.  372,  &  n  (6).) 
2^=.  Doctrine  in  Virginia,  by  Statute. 

Any  alien,  not  an  enemy,  may  inherit,  purchase  or 
hold  real  estate,  as  if  he  were  a  citizen,  and,  therefore, 
it  is  apprehended  that  alienage  (save  that  of  an  alien- 
enemy),  is  no  bar  to  dower,  whether  it  exist  in  the  hus- 
band or  the  wife.  Indeed,  by  the  laws  of  the  United 
States,  the  wife  of  a  citizen,  if  she  is  capable  of  being 
naturalized,  is  ipso  facto  a  citizen,  provided  she  resides 
within  the  United  States  at  any  time  during  the  cover- 
ture. (V.  C.  1873,  c,  4,  §  18;  1  Bright.  Dig.  132; 
Kev.  Stats.  U.  S.  351,  §  1994;  Kelly  v.  Owen,  7  Wal. 
498.) 
5s.  Death  of  Husband  before  the  "Wife  attains  the  age  of 
nine  years. 

Dower  is  given  for  the  sustenance  of  the  wife,  and 
also  of  the  younger  children;  and  as  previous  to  tlie  age 
of  nine  years,  she  is  deemed  incapable  of  bearing  chil- 
dren, she  is  said  non  promereri  dotem.  (1  Th.  Co.  Lit. 
569;  1  Lom.  Dig.  89.) 
6s.  Wife's  Detaining  the  Title-deeds  of  the  Inheritance 
from  the  Heir. 

If  the  heir  (who  alone  is  admitted  to  plead  detinue  of 
charters, — and  not  a  purchaser  from  either  husband  or 
heir),  plead  such  detinue,  he  must  aver  his  readiness  then, 
and  always,  to  render  dower,  if  the  charters  are  returned ; 
and  if  the  widow  then  deliver  them,  she  shall  have  im- 
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mediate  judgment  for  the  dower,  but  if  she  deny  the 
detainer,  and  it  is  found  against  her,  she  is  barred  for- 
ever. (Bac.  Abr.  Dower,  &c.,  (F);  1  Th.  Co.  Lit.  610, 
n  (H.  1);  1  Lom.  Dig.  133.) 

Our  registry-laws  may  modify  this  doctrine  to  an  im- 
portant extent,  forasmuch  as  it  is  scarcely  conceivable, 
when  conveyances  are  all  registered,  and  oifice-copies  are 
admissible  to  prove  their  contents,  that  the  heir  can  be 
prejudirc  I.  by  the  widow's  detention  of  the  title-deeds. 
(V.  C.  1873,  c.  114,  §  4,  5;  Id.  c.  117;  Washb.K.  Prop. 
196.)  • 

7s.  Widow,  after  Husband's  death,  releasing  her  dower,  to 
him  who  ought  to  assign  it. 

Bac.  Abr.  Dower,  &c.,  (F);  1  Bright's  H.  &  Wife, 
543;  Altham's  Case,  8  Co.  150,  &c. 
88.  Assignment  of  Out-standing  Terms  for  years,  in  Trust, 
Attendant  upon  the  Inheritance. 

4  Kent's  Com.  89  &  seq.;  1  Bright's  H.  &  Wife,  520 
&  seq.;  Wms.  Real  Prop.  384. 
W.  C. 
1''.  Doctrine  at  Common  Law ;  W.  C. 
1'.  Principle  of  the  Doctrine. 

That  "where  equities  are  equal,  ilbc  law,  (?'.  e.  the 
legal  title),  shall  prevail."     (Wms.  Real  Prop.  384; 
2  Stor.  Eq.  §  1000.) 
2\  Illustration  of  the  Doctrine. 

A  purchaser  having  bought  and  jyald  for  land,  and 
taken  a  conveyance,  without  notice  of  a  claim  to 
dower  therein  by  the  widow  of  a  previous  proprietor, 
procures  an  assignment  to  trustees  for  Ji  im ,  of  a  long 
term  for  years,  created,  and  vested  in  trustees,  before 
the  widow's  claim  accrued,  the  trusts  having  been 
accomplished,  but  the  term  remaining  still  outstand-' 
ing  in  the  original  trustees,  which  at  law  is  always  a 
term  in  gross,  although  in  equity  it  is  considered  to  be 
attendant  on  tlis  inheritance.  He  has  now  a  legal 
title  vested  in  his  ovjn  trustees,  which  is  anterior  and 
paramount  to  the  widow's  claim  to  dower;  and  as  he 
has  eqxial  equity  with  her,  his  legal  title  will  prevail. 
The  widow  would  indeed  be  entitled  to  dower  in  the 
reversion,  but  there  being  no  rent  incident  thereto,  it 
is  a  dry  reversion,  and  there  must  be  a  cesset  execulio 
during  the  term. 

The  doctrine  in  England  goes  farther,  and  holds,  as 
settled  by  a  series  of  authorities,  that  a  purchaser  for 
valuable  consideration  may  protect  himself  against 
the  dower  of  the  vendor's  vnfe,  by  a  term  created  pre- 
viously to  the    attaching  of  her  right  of    dower,  al- 
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though  he  had  actual  notice  of  the  marriage,  and  of 
her  title  to  dower ;  a  protection  to  which  a  purchaser 
with  notice  is  not  entitled  in  any  other  instance,  or 
against  any  other  person.  As  res  Integra,  it  is  ad- 
mitted that  this  proposition  is,  as  Lord  Eldon  declares, 
monstrous ;  the  rule,  however,  which  thus  discriminates 
between  dower  and  other  incumbrances,  though  rest- 
ing on  no  sound  principle,  but  chiefly  if  not  solely  on 
the  praictice  of  conveyancers,  is  in  England  become 
inveterate.  (3  Sugd.  Vend.  75  ;  Bodmin  v.  Yan- 
debendy,  1  Vern.  358-'9,  &  n  (1);  Hill  v.  Adams,  2  Atk. 
208;  S.  C.  as  Swannock  v.  Lyford,  1  Ambl.  7,  8, 
Wynn  v.  Williams,  5  Yes.  134;  Mole  v.  Smith,  1 
Jac.  (4  Eng.  ch.)  497;  Maundrell  v.  Maundrell,  10 
Yes.  271-'2.)  The  first  case  which  recognized  this  re- 
markable discrimination  between  dower  and  other  in- 
cumbrances in  the  particular  in  question,  was  Bod- 
min V.  Yandebendy,  1  Yern.  358,  above  cited,  which 
was  followed  by  Lord  Hardwicke,  in  Hill  v.  Adams, 
2  Atk.  208,  where  the  diversity  was  by  counsel  re- 
ferred to  the  fact  that  a  trust  term  attendant  on  the 
inheritance  is  the  inheritance  itself;  and  that  a  woman 
cannot,  at  common  law,  be  endowed  of  a  trust  estate ; 
an  idea  which  receives  some  confirmation  from  what 
fell  from  Lord  Hardwicke  in  Swannock  v.  Lyford,  1 
AmbL  7,  8. 
3*.  Necessity  of  Assignment  of  Term  to  Trustees. 

The  pm-chaser  is  not  protected,  unless  the  term  is 
assigned  to  a  trustee,  in  trust  for  him  ;  for  whilst  a  sat- 
isfied term,   attendant  upon   tlie  inheritance,  protects 
alike  all  interests  growing  out  of  it  (dower  included), 
yet  "it  is  capable  of  being  disannexed,  and  being  made 
to  protect  particular  interests   only;  but   that  can  be 
done  only  by  assignment  specially  to  trustees  for  the  ben- 
efit of  that  interest.''     {Per  Sir  Wm.    Grant,  M.   K. 
Maundrell  v.  Maundrell,  7  Yes.  582 ;  S.  C.  10  Yes. 
270;  Willoughby  v.  Willoughby,  1  T.  R.  767;  2  Th. 
Co.  Lit.  601,  n  (C);  4  Kent's  Com.  87.) 
2\   Doctrine  by  Statute,  in  England,  8  and  9  Yict.  c.  12. 
The  statute  8  and  9  Yict.  c.  12  does  away  with  the 
effect  of  satisfied  attendant  terras,  in  affording  protec- 
tion against  dower,  and  other  incumbrances,  unless  they 
were  assigned  for  the  purpose,  prior  to  31si  Dec,  1845. 
(Wms.  Eeal  Prop.  387;  1  Bright's  H.  and  W.  523-'4.) 
This  statute  does  not  exist  with  us;  and  although  it 
is  not  usual  with  us  to  create  long  terms,  and  to  have 
them  attendant  upon  the  inheritance,  yet  it  may  be 
done  with  the  same  effect  as  at  common  law. 
10 
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9^.  Sundry  Devices  whereby  land  is  exempted  from  the 
dower  of  a  Purchaser's  wife. 

2  Th.  Co.  Lit.  292,  n  (1);  2  Bl.  Com.  137,  n  (30);  1 
Bright's  H.  and  W.  516  &  seq; 
W.  C. 
I''.  The  Desideratum  in  these  Devices. 

The  desideratum  in  all  these  devices  is  to  enable  the 
husband  to  enjoy,  and  to  alien  the  land  without  obstruc- 
tion, whilst  the  wife's  claim  to  dower  is  prevented.  (1 
Bright's  H.  and  W.  518.) 
2*^.  The  several  Devices  employed,  and  the  principles  on 
which  they  are,  respectively,  founded;  W.  C. 
1'.  J^irsi  Device. 

The  first  device  depends  on  the  principle  that  the 
husband  must  be  sole-seised. 

Example:    Conveyance  to  H   and  a  trustee,   and 
their  heirs,  but  as  to  the  trustee  and  his  heirs,  in  trust 
for  H  and  his  heirs.     (1  Bright's  H.  and  W.  516.) 
I''-  Objections  to  J^irst  Device. 

If  the  trustee  survives,  the  whole  estate  vests  in 
him  (at  common  law),  by  the  right  of  survivorship, 
excluding  the  wife's  dower  as  to  the  legal  estate,  whilst 
the  equitable  estate  is  not  subject  to  dower.  But  the 
trustee  or  his  heirs  may  be  faithless,  and  refuse  to  con- 
vey to  the  husband's  heirs,  or  to  their  assignees,  or  by 
a  positive  breach  of  trust,  may  embarrass  the  title, 
necessitating  a  suit  in  equity  ;  and  at  all  events  there 
will  be  the  trouble  and  expense  of  procuring  the  title 
to  be  devested  out  of  the  trustee  or  his  heirs.  But 
besides  all  this,  the  husband  may  survive  the  trustee, 
when  the  estate  survives  to,  and  vests  in  him,  and  so 
becomes  subject  to  dower.  (1  Bright's  H.  and  W. 
516-'17.) 
2^.  Value  of  the  first  Device  in  Virginia. 

It  would  not  avail  at  all,  the  widow  with  us  being 
dowable  of  a  joint,  and  of  an  equitable  estate.     Y. 
C.  1873,  c.  112,  §  17,  18,  19.) 
2'.  Second  Device. 

The  second  device  depends  on  the  principle  that  a 
widow  is  not  dowable  of  a  trust  estate. 

Example :  Conveyance  to  a  trustee  and  his  heirs, 
in  trust  for  M  and  his  heirs.     (1  Bright's  H.  and 
Wife,  517); 
W.  C. 
1''.  Objections  to  Second  Device. 

Those  stated  supra,  1^,  ia  respect  to  the  embar- 
rassments of  title  connected  with  trust  estates.  (1 
Bright's  H.  and  Wife,  517-'18.) 
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2''.  Value  of  Second  Device  in  Virginia. 

It  would  be  of  no  avail,  a  widow  here  being  dow- 
able  of  trusts.     (V.  C.  1873,  c.  112,  §  17.) 
3'.   Third  Device. 

The  third  device  depends  upon  the  principle  that  a 
power  of  appointment  exercised,  defeats  the  appointer's 
seisin  fi'om  the  beginning.  (1  Bright's  H.  &  "Wife, 
618;  Kay  v.  Pung,  5  B.  &  Aid.  561;  Maundrell  v. 
Maundrell,  10  Ves.  263  &  seq ;  Pain's  Cose,  34  b,  n 
(A).) 

Example :  Conveyance  to  such  uses  as  If  shall  ap- 
point, and  until  appointment,  to  the  use  of  H  and  his 
heirs; 
W.  C. 
1^-  Objection  to  Third  Device. 

It  answers  the  purpose  well,  provided  the  hus- 
band makes  an  appointment;  the  appointee  being  re- 
garded as  holding  under  the  husband's  grantor,  and 
the  husband's  seisin  being  wholly  defeated.  But  until 
appoiutment,  he  is  seised  of  the  inheritance ;  and  if  he 
dies  without  exercising  his  power  at  all,  his  widow 
will  be  entitled  to  dower.  (1  Bright's  H.  &  Wife, 
518,  342;  1  Washb.  R.  Prop.  208-'9;  Maundrell  v. 
Maundrell,  10  Ves.  263-4;  Cunningham  v.  Moody, 
1  Ves.  Sen'r,  177;  Doe  v.  Martin,  4  T.  K.  65;  Doe 
V.  Welles,  7  T.  R.  478.) 
2^^.  Value  in  Virginia  of  Third  Device. 

No  reason  is  perceived  why  it  may  not  have  the 
same  effect  in  Virginia  as  in  England,  save  only  the 
doubt  (which  may  be  a  serious  one),  whether,  under 
our  statute  of  uses,  an  use  can  be  raised  in  favor  of 
one  not  within  the  consideration,  that  is  (in  case  of 
bargain  and  sale),  of  one  who  does  not  supply  the 
money.  (2  Lom.  Dig.  193 ;  V.  C.  1873,  c.  112,  § 
14;  Gilb.  Uses,  398,  &  n  (2);  Introd.  to  same,  1  v; 
1  Spence's  Eq.  Jur.  450-'51.) 

The  appointee,  however,  m&j  possibly  be  entitled 
by  way  of  trust,  and  if  so,  dower  would  still  be  de- 
feated. It  would  seem,  however,  that  if  the  objec- 
tion that  the  appointee  supplied  no  part  of  the 
consideration  is  of  any  avail  at  all,  it  would  effec- 
tually exclude  a  trust.  But  the  appointee  may  prob- 
ably take  by  way  of  grant,  under  the  statute  of 
^grants.  (V.  C.  1873,  c.  112,  §  4.) 
4'.  *  Fourth  Device. 

The  fourth  device  depends  on  the  principle  that,  by 
the  rule  in  Shelley's  case  (1  Co.  104;  2  Th.  Co.  Lit. 
143,  &  n  (P);  1  Lom.  Dig.  513;  2  do.  298  &  seq.); 
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an  equitoMe  freehold  in  the  ancestor  does  not  unite 
with  a  legal  inheritance  in  his  heirs,  or  the  heirs  of  his 
body,  so  as  to  vest  in  him  a  seisin  of  the  inheritance, 
and  so  vice  versa.  In  eitlier  case,  his  heirs,  or  the 
heirs  of  his  body,  take  the  inheritance  by  way-  of  con- 
tingent remainder.  (Fearne's  Rems.  52,  &c.,  59,  n  (d). 
It  is  aided  also  by  the  principle  of  the  third  device. 
(1  Brighfs  H.  &  Wife,  519.) 

Example:  Couvej'ance  to  such  uses  as  H  shall  ap- 
point, and  in  default  of  appointment,  to  a  trustee  and 
his  heirs,  in  trust  for  H for  his  life,  and  subject  thereto 
to  the  use  of  H  and  his  heirs.  (1  Bright's  H.  &  Wife, 
519); 
W.  C. 
l'^    Objection  to  Fourth  Device. 

One  principal  objection  is  the  interposition  of  the 
tr-ustee.  If  the  husband  makes  an  appointment,  this 
inconvenience  is  obviated,  there  being  no  necessity 
for  any  action  or  concurrence  on  the  part  of  the  trus- 
tee in  order  to  vest  the  estate  in  the  appointee;  and 
so,  if  the  husband  dies  without  appointing,  the  legal 
estate  immediately  vests  in  his  heirs,  independently 
of  the  trustee.  But  whilst  the  husband  lives,  and 
forbears  to  make  an  appoiutment,  the  legal  title  being 
in  the  trustee,  may  occasion  him  some  trouble  and 
annoyance.  But  there  is  a  further,  and  perhaps 
more  material  objection,  in  that  the  inheritance  is  not 
vested  in  the  husband  at  all,  but  is  limited  by  way 
of  contingent  remainder  to  his  heirs,  &c.,  unless  it 
shall  be  prevented  by  the  limitation,  departing  from 
the  EngHsh  formula,  being,  as  is  here  supposed,  not 
to  jff 's  heirs,  but  to  S  and  his  heirs.  And  although 
it  is  believed  that  this  last  limitation  would  vest  the 
inheritance  in  the  husband,  that  conclusion  must  re- 
main doubtful,  until  it  is  sanctioned  by  judicial 
decision. 
2^^  Value  in  Virginia  of  Fourth  Device. 

There  are  two  sources  of  doubt  in  respect  to  the 
operation  of  this  device  in  Virginia.  First,  it  is 
doubtful  whether,  under  our  statute  of  uses,  any  use 
would  arise,  or  be  executed,  in  favor  of  H's  appointees, 
for  the  reason,  such  as  it  is,  already  indicated  (supra 
p.  147,  1'');  and  secondly,  it  may  be  questioned 
whether,  under  our  statute  (intended  to  abolish  the 
rule  in  Shelley's  ease  (V.  C.  1873,  c.  11?,  §  11),  the 
limitation  to  H  and  his  heirs  does  not  create  a  con- 
tingent remainder  in  the  heirs,  from  which  it  would 
result  that  the  dower  would  be  prevented,  indeed, 
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but  at  the  expense  of  the  husband's  inheritance.  To 
this  last  doubt,  it  seems  to  the  writer  that  not  much 
weight  is  to  be  attached  (1  Bright's  H.  &  "Wife,  519 ; 
Park  on  Dow.  83  &  seq. ;  1  Sugd.  Pow.  233) ;  nor 
indeed  is  much  weight  due  to  the  former,  if  viewed 
in  the  light  of  principle,  but  it  is  strongly  sustained 
by  authority.  (2  Lom.  Dig.  193 ;  Gilb.  Uses,  &c.> 
46.  Contra,  Gilb.  Uses,  &c.,  51,  n  (7);  Id.  254-'5.) 
5*.   Fifth  Bevice. 

The  fifth  device  depends  on  the  principle  that  the 
husband  must  have  the  immediate  estate  of  freehold  in 
possession,  and  the  first  estate  of  inheritance,  without 
any  intermediate  vested  estate  of  freehold.  (Ante,  p. 
129,  2''.) 

Example:  Conveyance  to  H  for  his  life,  and  if  by 
any  means  that  estate  should  come  to  an  end  in  H's 
life-time,  remainder  to  Z  for  the  residue  of  H's  life, 
remainder,  after  H's  death,  to  E  and  his  heirs.  (1 
Bright's  H.  &  Wife,  518-'19); 
TT.  C. 
1^.  Objection  to  Fifth  Device. 

There  seems  to  be  none  at  common  law.  The 
device  appears  to  satisfy  completely  the  conditions  of 
the  desideratum.',  as  stated  ante,  p.  146,  1*".  The 
husband  may  enjoy  and  aliene  the  land  without  oh- 
struction  (the  inheritance  being  vested  in  him  by  the 
rule  in  Shelley's  case),  and  yet  the  wife's  claim  to 
dower  is  prevented.  Z's  interposed  remainder  is 
technically  vested;  because  it  has  &  present  capacity 
to  take  efi'ect  in  possession  if  the  possession  were  va- 
cant {2 'Bl.  Com.  IQ^,  n  (10);  FearneEem.216);  and 
yet  it  is  so  remotely  contingent  in  fact,  and  its  taking 
efi'ect  at  all  is  so  wholly  in  the  control  of  the  hus- 
band himself,  that  it  does  not  practically  diminish 
the  value  of  his  estate. 
2*^-  Yalue  in  Virginia  of  Fifth  Device. 

It  is  believed  that  it  would  be  efiective  for  the 
purpose  desired.  It  is  certain,  indeed,  that  it  would 
prevent  dower  from  accruing  to  the  purchaser's 
"widow.  The  doubt  is  that,  under  the  operation  of 
the  statute  intended  to  abolish  the  Rule  in  Shelley's 
Case  (Y.  C.  1873,  c.  112,  §  11),  such  a  limitation 
might  fail  to  vest  the  inheritance  in  the  husband, 
but  instead  carry  it,  by  way  of  contingent  remain- 
der, to  the  husband's  heirs.  It  is  supposed,  however, 
that  the  limitation  to  H  and  his  heirs,  would,  not- 
standing  the  statute,  give  the  husband  the  inheri- 
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tance.     (1  Bright's  H.  &  Wife,  519;  Park  on  Dow. 
83  &  seq. ;  1  Sugd.  Pow.  233.) 
10^.  "Wife's  uniting  with  the  Husband  in  conveying  the 
Land  in  the  manner  required  by  law. 

In  determining  the  doctrine  touching  the  wife's  uniting 
with  the  husband  in  conveying  the  land,  so  as  to  reKn- 
quish  her  claim  to  dower,  let  us  examine,  (1),  The  rear 
sons  for  the  inability  ol  femes  covert,  in  general,  to  con- 
tract; (2),  The  mode,  at  common  law,  whereby  married 
women  may  convey  real  estate;  and  (3),  The  mode  pre- 
scribed by  statute  in  "Virginia  for  married  women  to 
convey; 
"W.  C. 
I''.  Reasons  for  the  inability  of  Femes  covert  to  contract, 
in  general ;  W.  C. 
1\  Wife's  existence  is  merged  in  that  of  the  Husband. 

1  Bl.  Com.  442,  444. 
2'.  Wife  is  supposed  to  be  under  the  controlling  influence 
and  virtual  constraint  of  her  Husband. 
1  Bl.  Com.  444. 
2^.  Mode  at  common  law  whereby  Married  Women  may 
Convey. 

At  common  law  a  married  woman  is  enabled  to  con- 
vey by  levying  a  fine  or  suffering  a  common  recovery, 
both  of  which,  however,  have  been  superseded  in  Eng- 
land, by  statute  3  and  4  Wm.  IV,  c.  74  (A.  D.  1833), 
which  substitutes  for  them  a  simple  deed  executed 
with  the  concurrence  of  the  husband,  and  a  privy  ex- 
amination before  certain  functionaries  named  in  the 
statute.  (2  Bl.  Com.  137;  Wms.  Real  Prop.  212-'13.) 
W.  C. 
1\  The  nature  of  a  Fine. 

A  fine  is  a  collusive  suit,  commenced  by  an  intended 
grantee  against  the  grantor,  and  by  leave  of  the  court 
compromised,  the  lands  in  question  being  by  the  com- 
promise acknowledged  to  be  the  nght  of  the  grantee. 
When  a  married  woman  is  a  party  to  it,  she  is  ex- 
amined by  the  court  apart  from  her  husband,  to  as- 
certain whether  she  joined  in  the  fine  of  her  own  free 
will,  or  was  compelled  to  it  by  the  menaces  or  the  un- 
due influence  of  her  husband.  (2  Bl.  Com.  348,  & 
seq. ;  Wms.  Eeal  Prop.  46-'7,  212.) 
2\  Reasons  for  the  efficacy  of  a  Fine,  as  to  Married 
Women;  W.  C. 
l'^.  It  purported  to  be  a  Suit  in  invitam. 

The  law  did  not,  of  course,  forbid  a  married  wo- 
man to  he  sued  for  land  which  a  third  person  claimed. 
The  fine  purported  to  5e  such  a  suit,  and  the  object 
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being  to  facilitate  conveyances  by  married  women, 
no  averment  of  the  fictitiousness  of  the  action  was 
permitted.  Thus  the  unity  of  husband  and  wife 
was  obviated. 
2*^.  The  privy  examination  of  the  Wife  by  the  Court, 
or  by  some  accredited  officer  thereof. 

By  this  privy   examination  it  was   sought  to  do 

away  with  the  objection  that  the  wife  was  likely  to 

act  under  the  duress  and  compulsion  of  her  husband's 

authority  and  influence.     (2  Bl.  Com.  351.) 

2)^.  Mode  prescribed  by  Statute  in  Virginia,  for  married 

Women  to  Convey. 

The  statute  obviates  the  legal  unity  of  husband  and 
wife  by  its  inherent  'power,  and  the  objection  of  the  hus- 
band's supposed  influence  by  a  privy  examination,  as  pre- 
scribed. Y.  C.  1873,  c.  117,  §  4. 
W.  C. 
1*.  The  Principle  on  which  the  Statute  is  to  be  con- 
strued. 

It  is  an  exception  to  the  common  law  and  so  must  be 
construed  strictly.  A  substantial  compliance  with  it  is 
sufficient,  but  no  requirement  can  be  pretermitted, 
without  invalidating  the  transaction.  Thus,  the  stat- 
ute applies  to  no  other  transaction  than  a  convey- 
ance of  lands  or  chattels ;  not  to  a  power  of  attorney, 
nor  to  any  executory  contract  (Shanks,  &c.  v.  Lan- 
caster, 5  Grat.  Ill) ;  the  husband  must  be  a  party 
(Sexton  V.  Pickering,  3  Kand.  468);  and  both  he  and 
the  wife  must  sign  it  (Tod  v.  Baylor,  4  Leigh,  498) ; 
there  must  appear  to  have  been  a  privy  examination  of 
the  wife  (Healy  &  als.  v.  Rowan  &  als,  5  Grat.  431), 
and  an  explanation  of  the  conveyance  (Hairston  v.  Ran- 
dolph, 12  Leigh,  445;  Harkins  v.  Forsyth,  11  Leigh, 
294) ;  nor  is  any  disability  obviated,  save  that  of  cover- 
ture, e.  g.,  not  infancy  (Thomas  v.  Gammel  &  ux,  6 
Leigh,  9.) 
2\  The  Authorities  before  whom  the  Acknowledgment 
may  be  made. 

In  Virginia,  it  may  be  before  a  court  authorized  to 
admit  the  conveyance  to  record,  or  the  clerk  thereof 
in  his  office,  before  two  justices,  present  together,  or  a 
commissioner  in  chancery,  or  a  notary  public;  In  the 
United  States  but  without  the  limits  of  Virginia,  before 
two  justices  of  the  peace,  present  together,  a  commis- 
sioner in  chancery,  a  notary  public,  or  a  commissioner 
appointed  for  such  purposes,  by  the  Governor  of  Yir- 
ginia  (Y.  C.  1873,  c.  116,  §  2.)  Beyond  the  limits  of 
the  United  States,  before  any  diplomatic  or  commercial 
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agent  of  the  United  States  abroad,  or  before  any  court  of 
such  country,  or  before  the  chief  magistrate  of  any  city, 
town,  or  corporation  there.    (V.  C.  1873,  c.  117,  §  3, 4.) 
3'.  The  Formalities  required;  W.  C. 
I''.  Privy  Examination. 

Healy,  &c.  v.  Rowan,  &c.,  5  Grat.  431. 
2'^.  Explanation  of  the  "Writing. 

Hairston  v.  Randolph,  12  Leigh,  446 ;  Harkins  v. 
Forsyth,  11  Leigh,  294. 
3'^.  Acknowledgment  of  wife;  W.'C.° 
1^.  That  the  writing  is  her  ad. 
2\  That  she  executed  it  willingly^ 
3\  That  she  does  not  wish  to  retract  it.] 
Grove  &  Zumbro,  14  Grat.  516. 
4*^.  Certiiicate  of  the  Authorities. 

It  must   embrace  the  foregoing  particulars  (the 
form  is   prescribed   by  the  statute,  V.   C.  1873,  c. 
117,  §  4),  and  if  the  -n-ife  be  abroad,  it  must  be  under 
the  functionary's  official  seal.     Id. 
5*^-  Recordation  of  the  Writing. 

When  such  writing  and  certificate  have  been  deliv- 
ered to  the  proper  clerk,  and  admitted  to  record  as 
to  the  husband,  it  shall  operate  to  convey  her  right  of 
dower,  and  every  right,  title,  and  interest,  which,  at 
that  date,  she  may  have  in  the  property,  as  effect- 
ually as  if  she  were  then  an  unmarried  woman;  but  it 
shall  not  operate  any  farther  upon  the  wife  or  her 
representatives  by  means  of  any  covenant  or  warranty 
contained  in  it.     (V.  C.  1873,  c.  117,  §  6,  7;  Thomas 
V.  Gammel  &  ux,  6  Leigh,  9.) 
lie.  Jointm-e;  W.  C. 
1'^.  Origin  of  Jointure,  as  a  Bar  to  Dower ;  W.  C. 
1*.  State  of  the  Law  previous  to  the  Statute  of  Uses,  27 
Hen.  VIII,  c.  10 ;  W.  C. 
l'^.  Doctrine  as  to  Barring   Dower  hy  Contract  with 
Wife;  W.  C. 
1^  Dower  not  Barrable  before  Marriage. 

Because  no  right  can  be  barred  before  it  accrues. 
(Gilb.  Uses.  147  ;  Vernon's  case,  4  Co.  1  b ;  1  Lom. 
Dig.  136.) 
2'.  Dower  not  Barrable  after  Marriage  ;  W.  C. 
1™.  Because  Wife  is  not  Sui  Juris. 
2™  Because  no  Freehold  can  be  Barred  by  a  collat- 
eral satisfaction.     (Vernon's  case,  4  Co.  1  b ;  1 
Lom.  Dig.  136  ;  Bac.  Abr.  Dower,  &c.  (F).) 
2^.  Expedient  resorted  to  in  order  to  provide  for  the 
Wife,  in  consequence  of  the  imiversal  prevalence  of 
Uses. 
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Soon  after  the  introduction  of  uses,  in  the  latter 
part  of  the  reign  of  Edward  III  {about  A.  D.  1370), 
they  prevailed  so  extensively  that  forasmuch  as  a 
widow  was  not  dowable  of  an  use,  expectant  hus- 
bands were  required  to  make  some  special  provision 
for  their  wives.     This  was  commonly  done  by  re- 
voking the  existing  us'es  of  a  portion  of  their  lands, 
(as  they  always  reserved  the  power  to  do,)  and  limit- 
ing them  anew  to  the  husband  himself  until  marriage, 
then  jointly  to  himself  and  his  wife  during  coverture, 
remainder  to  the  survivor  for  life,  &c.     Hence  the 
provision  was    styled  a  jointure,   which   means   do 
more  than  2,  joint  estate.     (2  Bl.  Com.  137.) 
2'.  Effect  of  the  Statute  of  Uses,  27  Hen.  YIII,  c.  10. 
The  statute  of  uses  ordained  that  such  as  had  the 
use  of  lands,  should  to  all  intents  and  purposes  be 
reputed  to  be  absolutely  seised  and  possessed  of  the 
soil  itself.     In  consequence  of  the  legal  seisin  thus  de- 
volved on  their  husbands,  all  the  then  wives  of  Eng- 
land would  have  had  a  double  provision,  namely,  their 
jointure,  and  their  dower,  had  not  the  same  statute 
provided  that  •&  jointure,  ^\-oviA.e.A  it  had  certain  attri- 
butes, should  constitute  a  bar  to  the  widow's  claim  to 
dower.     (2  Bl.  Com.  137-'8.) 
2''.  Requisites  of  Jointure,  in  order  that  it  may  prevent 
Dower ;  W.  C. 
V.  Requisites  by  the  Statute  of  Uses.     (27  Hen.  VIII, 
c.  10.) 

See  2  Bl.  Com.  138 ;  1  Th.  Co.  Lit.  611 ;  1  Lorn. 
Dig.  137 ; 
W.  C. 
P.  Must  be  an  Estate  of  Freehold  in  Lands  or  Tene- 
ments. 
2*^.  Must  take  effect  immediately  at  the  husband's  death, 

and  be  for  the  life  of  the  Wife  at  least. 
3*^.  Must  be  made  to  herself,  and  not  to  another  in  trust 

for  her. 
^.  Must  be  particularlj'  expressed  to  be  in  satisfaction 

of  her  whole  Dower. 
S'^.  Must  be  made  before  Marriage. 
2'.  Equitable  Jointure. 

When  the  foregoing  requisites  are  not  all  found  in 
the  provision  made  by  the  husband  for  the  wife,  by 
will  or  otherwise,  and  yet  it  is  manifest  that  the  hus- 
band did  not  intend  her  to  have  the  provision  and  her 
dower  also,  she  will  be  compelled,  in  equity,  to  elect 
between  then),  and  this  is  known  as  equitable  jointure. 
Founded,  as  it  is,  on  the  intention  of  the  husband,  as 
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disclosed  in  the  will  or  other  instrument  containing 
the  provision,  it  often  involves  very  intricate  consid- 
erations.    (2  Bl.  Com.  138,  &  u  (33);  2  Th.  Co.  Lit. 
612,  n's  (114),  (115);    1  Lom.  Dig.  147,  &  seq.;    1 
Bright's  H.  &  Wife,  447,  &  seq. ;    Higginbotham  v. 
Cornwell,  8  Grat.  83 ;  Findlay's  Ex'or  v.  Findlay,  11 
Grat.  434 ;  Craig' is  Heirs  v.  Walthall  &  ux,  14  ijrat. 
518;'  Dixon  v.  McCue,  &c.,  Id.  540.) 
3*.  Kequisites  of  Jointure  in  Yirginia. 
See  V.  C.  1873,  c;  106,  §  4  to  6. 
W.  C. 
1*^.  Jointure  may  be  any  estate,  real  or  personal,  in- 
tended to  be  in  lieu  of  dower,  conveyed  or  devised 
for  the  Jointure  of  Wife. 

This  enactment  opens  up  in  every  case  all  the  nice 
and  uncertain  problems  of  intention  which  formerly 
belonged  to  equitable  jointure  alone.  Its  tendency, 
however,  to  beget  litigation  is  considerably  mitigated 
(although  at  the  expense  of  the  widow's  interests) 
by  a  statute  which  declares  that  every  such  provision 
hy  deed  or  will,  shall  be  taken  to  if  intended  in  lieu 
of  dower,  unless  the  contrary  appear  in  the  deed  or 
will,  or  some  other  writing,  signed  by  the  party 
making  the  provision.  (V.  C.  1873,  c.  106,  §4.) 
2^^-  If  the  Conveyance  or  Devise  be  'before  Marriage, 
and  without  the  assent,  or  during  the  infancy  of  the 
Wife,  or  if  it  be  after  Marriage,  the  Widow  may 
waive  the  Jointure,  and  demand  her  Dower,  within 
a  year. 

Such  election  is  to  be  made  within  one  year  from, 
the  husband's  death,  or  from  the  probate  of  his  will,  if 
the  provision  be  by  will,  in  any  court  of  record  in  the 
county  or  corporation  in  which  the  husband  resided 
at  his  death,  or  by  writing  recorded  in  such  court,  upon 
such  acknowledgment  or  proof  as  would  suffice  for 
a  conveyance  of  land ;  and  when  she  shall  elect  and 
receive  her  dower,  the  estate  so  conveyed  or  devised 
to  her  shall  cease  and  determine.  (Y.  C.  1873,  c.  106, 
§5.) 
3''.  Effect  of  loss  of  Jointure  by  Title  paramount. 

If  the  widow  be  lavsrfully  deprived  of  her  jointure,  or 
any  part,  thereof,  she  shall  be  endovjed  of  so  much  of 
the  real  estate  of  her  husband,  whereof,  but  for  the 
jointure,  she  would  be  dowable,  as  is  eqiLal  in  value  to  that 
of  which  she  was  deprived.  (Y.  C.  1873,  c.  106,  §  6 ;  2  Bl. 
.  Com.  138 ;  1  Th.  Co.  Lit.  570,  n  (6) ;  Id.  614,  n  (M.  1).) 
4''.  Advantages  of  Jointure  over  Dower. 

The  principal  advantage  is  that  the  widow  may  enter 
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upon  Ker  jointure  immediately  after  her  husband's  death 
without  any  formal  process,  as  she  might  have  done 
also  in  case  of  dower,  ad  ostium  ecclesim,  &c.;  whilst 
she  must  wait  for  her  dower  to  be  assigned  her,  and  if 
it  be  delayed,  can  compel  it  to  be  done  only  by  process 
of  law.     This  diversity,  however,  is  much  diminished 
in  importance,  by  the  provision  that  the  widow  may 
remain  in  the  occupancy  of  her  husband's  mansion- 
house  until  her  dower  is  assigned  her,  and  meanwhile 
shall  have  one-third  of  the  profits  of  the  lands  whereof 
she  is  dowable.     (Y.  C.  1873,  c  106,  §  8;  2  Bl.  Com. 
138;  1  Th.  Co.  Lit.  615,  n  (O.  1).) 
6^  Priority  of  Dower  over  Husband's  Debts. 
1  Lorn.  Dig.  128-'9,  107. 
W.  C. 
is.  Debts  of  Husband  due  before  Marriage ;  W.  C. 
1'^.  Debts  due  before  Marriage,  charged  on  the  land,  by 
Mortgage,  &c. 

The  debts  have  priority  over  the  claim  to  dower,  but 
the  dowress  is  entitled  to  have  the  incumbrances 
cleared  off  out  of  the  personalty,  and  out  of  the  lands 
in  the  hands  of  the  husband's  heir  or  devisee.  (1  Th. 
Co.  Lit.  340.) 
2"^-  Debts  due  before  Marriage,  not  charged  specifically 
upon  the  Land. 

In  respect  to  these  debts,  the  claim  of  the  widow  to 
dower  has  priority.     (1  Th.  Co.  Lit.  568,  n  (B).) 
28.  Debts  contracted  by  the  Husband,  during  the  Coverture. 
These  are  in  all  cases,  (even  in  cases  of  bankruptcy), 
postponed  to  the  wife's  claim  to  dower,  which  is  inde- 
feasible by  ang  act  of  the  husband  alone,  wherein  the  wife 
does  not  concur.     Her  title  is  indeed  consummate  by  his 
death,  but  it  has  relation  to  the  time  of  the  marriage, 
and  to  the  seisin  which  her  husband  had  then,  or  at  any 
time   during   the   coverture.       (1    Lom.  Dig.    107;    1 
Bright's  H.  &  Wife,  387;  Fulwood's  Case,  4  Co.  64  b; 
James'  Bankruptcy,  38.) 
3e.  Settlement  by  Husband,  on  Wife,  in  consideration  of 
the  Wife's  relinquishment  of  her  Dower;  W.  C. 
I''.  There  must  be  an  actual  relinquishment,  not  a  mere 
Agreement  to  relinquish. 

Such  an  agreement  is  not  binding  on  the  wife,  nor 
capable  of  enforcement,  and,  therefore,  constitutes  no 
consideration  for  the  settlement.  (Harrison  &  als.  v. 
Carroll,  11  Leigh,  476.)  And  if,  for  any  cause,  a  set- 
tlement on  the  wife  be  annulled,  which  was  made  in 
consideration  of  her  parting  with  her  rights,  she  is  to 
be  placed  in  the  same  position,  and  restored  to  the 
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same  rights  with  which  she  was  invested  by  law,  before- 
she  united  in  the  deed  of  relinquishment,  so  far  as  it 
can  be  done  without  prejudice  to  the  rights  of  creditors, 
or  purchasers.     (Davis  v.  Davis,  25  Grat.  595.) 

2''.  Doctrine  touching  the  Extent  of  the  Settlement. 

The  proper  measure  of  the  extent  to  which  property 
may  be  settled,  as  against  the  husband's  creditors,  is- 
the  value  of  the  dower  interest  relinquished.  (Quarles. 
V.  Lacy,  4  Munf.  251;  Blanton  v.  Taylor,  Gilm.  209;- 
Harvey  v.  Alexander,  1  {land.  219 ;  Taylor  v.  Moore,, 
2  Band.  563;  Lee  v.  Bank  of  U.  States,  9  Leigh,  200; 
Harrison  &  als  v.  Carroll,  11  Leigh,  484;  Wm.  &  M. 
Coll.  V.  Powell,  12Grat.  372  k  seq.;  Burwell's  Ex'ors. 
V.  Lumsden,  24  Grat.  446;  Davis  v.  Davis,  25  Grat. 
590;  Sykes  v.  Chadwick,  18  Wal.  141.) 

3^-  Mode  of  estimating  the  value  of  the  Wife's  Contingent 
Dower  Interest. 

This  is  a  problem  more  difficult  of  determination 
than  the  value  of  the  life-estate  of  one  who  is  already 
a  widow,  since  it  involves  the  computation,  not  only  o£ 
the  duration  of  one  life,  but  the  chances  of  survivorship 
besides,  as  between  the  husband  and  wife.  By  the  aid 
of  the  tables  of  mortality,  however,  and  the  calculus- 
of  chances,  tables  have  been  formed,  exhibiting  the 
present  value  of  the  right  of  dower  of  a  married  wo- 
man, for  every  $100  worth  of  her  husband's  estate 
whereof  she  is  dowable,  for  all  probable  ages  of  both 
parties,  thus : 


AGE  OP  THE  WLFE. 

AGE  OF  THE  HUSBAND. 

26 

30 

34 

40 

58 

18, 

22, 
26, 
30, 
44, 

3.99 

3.77 
3.53 
3.28 
2.34 

4.  .51 
4.25 
3.97 
3.69 
2.63 

5.03 
4.74 
4.42 
4.10 
2.92 

5.99 
5.69 
5.35 
4.99 
3.54 

11.40 

10.95 

10.47 

9.96 

7.65 

These  figures  are  taken  from  extensive  tables  of  the 
description  indicated,  found  in  the  American  Almanac 
for  1835,  p.  88.     See  Wilson  v.  Davisson,  2  Rob.  384. 

These  computations,  it  will  be  observed,  only  affect 
to  iind  the  coverage  results  in  a  vast  number  of  cases, 
but  are  liable  to  be  greatly  disturbed  in  any  one,  or  in 
a  few  cases,  by  pecuharities  of  constitution,  locality,, 
and  other  circumstances,  to  which,  therefore,  reference 
must  be  had,  wherever  a  practical  result  is  sought. 
The  extent  to  which  the  average  estimates  ought  to  be 
changed  by  these  peculiar  circumstances  is  not  suscep- 
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tible  of  being  defined,  but  must  depend  on  the  exer- 
cise of  a  sound,  discriminating  judgment.  (Shelley  v. 
Nash,  3  Madd.  232;  Earl  of  Portmore  v.  Taylor,  4 
Sim.  182.) 
7*.  Points  of  difference  between  Cwrtesy  and  Dower;  W.  C. 
is.  Dower  takes  one  third  of  the  Consort's  estate;  Curtesy 

takes  all. 
2s.  Seisin  in  laio  (and  in  Virginia  by  statute,  even  a  right 
of  entry  or  of  action,  V.  C.  1873,  c.  106,  §  2),  is  sufficient 
for  Dower;  Seisin  in  fact  is  requii-ed /or  Curtesy. 
3s.  No  issue  is  requisite  for  Dower ;  Issue  horn  alive  is  re- 
quired/or Curtesy. 
4s.  Dower  requires  to  be  assigned ;  Curtesy  needs  no  assign- 
ment., liut  takes  effect  immediately  upon  the  wife^s  death. 
5s.  Dower  is  forfeited  by  Adultery ;  Adultery  by  the  hus- 
band does  not  affect  his  Curtesy. 


CHAPTER  IX. 

Of  Estates  less  than  Freehold. 

2^.  Estates  less  than  Freehold. 

Estates  less  than  freehold  include  (1),  Estates  for  years; 
(2),  Estates  at  will;  and  (3),  Estates  by  sufferance; 
W.  C. 
1*.  Estates  for  years. 

In  contemplating  the  doctrines  applicable  to  estates  for 
years,  we  are  to  have  regard  to  (1),  The  definition  of  estates 
for  years;  (2),  The  modes  of  creating  such  estates;  (3),  The 
meaning  of  words  importing  time ;  (4),  The  little  esteem  in 
which  estates  for  years  were  originally  held ;  (5),  The  char- 
acteristic qualities  of  estates  for  years;  and  (6),  The  inci- 
dents which  belong  to  estates  for  years; 
W.  C. 
.1^.  Definition  of  Estates  for  years. 

"Tenant  for  term  of  years  is,  where  a  man  letteth  lands 
or  tenements  to  another  for  term  of  certain  years,  after  the 
number  of  years  that  is  accorded  between  the  lessor  and 
the  lessee.  And  when  the  lessee  entereth  by  force  of  the 
lease,  then  is  he  tenant  for  term  of  years."  (1  Th.  Co.  Lit. 
628:  1  Lom.  Dig.  171.) 
-2".  Modes  of  creating  Estates  for  Years ;  W.  C. 
V.  The  General  Doctrine. 

As  even  an  estate  of  inheritance,  at  common  law,  re- 
quired no  writing  for  its  creation,  so,  a  fortiori,  did  not  an  es- 
tate for  years,  how  long  soever  the  term.    The  safe-guard 
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relied  on  for  both  parties,  and  in  order  to  afford  a  proper 
notoriety  to  the  transaction,  was  in  the  case  of  freeholds, 
livery  of  seisin,  (where  the  grantor  and  grantee  went  to- 
gether to  the  premises,  and  the  grantor  iorraaWj  made  de- 
livery of  the  same  to  the  grantee),  and  in  case  of  terms 
for  years,  entry  by  the  lessee  (when  the  lessee  merely 
took  possession,  or  entered),  the  lessor's  presence  being  so 
immaterial  that  even  though  he  should  die,  the  lessee 
might  still  afterwards,  at  any  time  during  the  term,  enter,, 
and  consummate  his  estate.*  (1  Th.  Co.  Lit.  530-'31 ;  % 
Bl.  Com.  144.) 

These  methods,  by  livery  of  seisin  in  case  oi  freeholdsy 
and  by  entrj  in  case  of  terms  for  years,  might  answer 
well  enough  for  an  unlettered  people,  few  of  whom  could 
read;  nay,  to  such  a  people  they  were  the  best  expedients 
that  could  be  devised;  but  as  society  advanced  to  a  higher 
state  of  refinement,  writing  and  a  public  and  general  reg- 
istry, afforded  a  far  more  efficient  protection  to  the  inte- 
terests  of  the  parties,  and  of  the  public.     Accordingly,, 
in  Virginia,  it  is  enacted,  in  pursuance  of  the  policy  of 
the  English  statute  of  frauds  and  -perjuries,  29  Car.  11^ 
c.  3,  that  no  estate  of  inheritance,  or  freehold,  or  for  a 
term  of  more  than  five  years,  in  lands,  shall  be  conveyed 
unless  ly  deed  or  will  (V.  C.  1873,  c.  112,  §  1) ;  and  in 
order  to  confer  upon  the  transaction  the  requisite  noto- 
riety, it  is  provided  that  every  contract  in  writing,  made 
for  the  conveyance  or  sale  of  real  estate,  or  a  term  therein 
of  more  than  five  years,  and  every  deed  conveying  any 
such  estate  or  term,  shall  be  void  as  to  creditors,  (whether 
they  have  notice  or  not),  and  as  to  subsequent  purchasers 
for  valuable  consideration,  without  notice,  until  and  ex- 
cept from  the  time  that  it  is  duly  admitted  to  record,  in  the 
county  or  corporation  wherein  the  property  embraced  in 
such  contract  or  deed  may  be;  and  if  it  lie  in  several 
counties  or  corporations,  it  must  be  recorded  in  each,  in 
order  to  protect  so  much  as  may  lie  therein.     But  with 
this  qualification,  that  any  such  contract  or  deed  of  con- 
veyance which  is  admitted  to  record  within  sixty  days 
from  the  day  of  its  being  acTcnowledged  hefore  and  cer- 
tified hy  a  justice,  notary  public,  or  other  person  autho- 
rized to  certify  the  same  for  record,  shall  be  as  valid  as 
to  creditors  and  subsequent  purchasers  as  if  recorded  on 
the  da.ij  of  acknowledgment  and  certificote.     (V.  C.  1873,  c. 
114,  §  4  to  7,  11,  12;  McClure  v.  Thistle's  Ex'or,  g  Grat. 
182;  Withers  v.  Carter  &  als.,  4  Grat.  413.) 

When  the  term  does  not  exceed  Jive  years,  it  may  be 
created,  as  at  common  law,  by  parol. 
2'.  Contracts  for  future  Leases,  &c. 
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At  common  law,  contracts  for  future  leases  for  years, 
and  indeed  for  estates  of  any  duration,  might  have  been 
verbal,  but  the  same  policy  which  wisely  sought  to  prevent 
frauds  and  perjuries  by  requiring  conveyances  to  be  by 
deed  or  will,  dictated  also  that  contracts  to  convey  or  lease 
for  a  term  should  also  be  better  authenticated  than  by 
the  parol  testimony  of  witnesses.  Hence,  in  Virginia,  it 
is  provided,  (in  imitation  of  the  same  English  statute  of 
frauds  and  perjuries,  29  Car.  II,  c.  3),  that  no  action  shall 
be  brought  to  charge  any  person  upon  any  contract  for 
the  sale  of  real  estate,  or  the  lease  thereof  for  more  than  a 
year,  unless  the  contract,  or  some  memorandum  or  note 
thereof,  be  in  writing,  and  signed  by  the  party  to  be  charged 
thereby,  or  his  agent.  And  as  we  have  seen  (supra,  1''), 
if  the  term  is  to  exceed  five  years,  in  order  to  be  good 
against  creditors  and  subsequent  purchasers  for  value, 
and  without  notice,  the  contract  must  be  registered.  (Y. 
C.  1873,  c.  140,  §  1 ;  McClure  v.  Thistle's  Ex'ors,  2  Grat. 
182;  Withers  V.  Carter  &  als,  4  Grat.  413.) 
3'.  Letting  lands  upon  Shares. 

This  practice,  whilst  very  common  in  the  United  States, 
is  rare  in  England,  so  that  the  English  books  aiford  little 
light  upon  the  subject,  and  the  American  authorities  are 
by  no  means  uniform.     In  Virginia,   provision  is  made 
for  distraining  for  rent  in   such  cases.     (1  Washb.  E. 
Prop.  364  &  seq;  V.  C.  1873,  c.  134,  §  15.) 
W.  C. 
1^.  "Where  the  specific  crops  produced  are  to  be  divided. 
The  occupant  has  no  interest  in  the  soil,  (which  is  neces- 
sary in  order  to  make  him  a  tenant),  and  notwithstanding 
the  land-owner's  part  may  be  in  the   contract  denomi- 
nated EBNT,  it  is  not  to  be  so  regarded ;  the  lauds  are  in 
the  sole  possession  of  the  land-owner,  and  the  parties 
are  tenants  in  common  of  the  crops  produced.     The 
arrangement  is  only  a  mode  of  paying  for  the  labor,  or 
services  of  the  occupant.     (1   Washb.  K.  Prop.  365; 
Lowe  V.  Miller,  3  Grat.  265.) 
2^.  Where  the  Occupant  is  to  pay  as  much  as  a  certain  quan- 
tity of  the  Crop,  but  not  confined  to  the  specific  crops 
grown  on  the  premises. 

The  occupant  is  a  tenant,  and  the  crops  belong  to  him 
solely.  The  portion  to  go  to  the  land-owner  is  rent,  and 
he  has  no  interest  in  any  ascertained  part  of  the  product 
until  it  is  delivered.  (1  Washb.  K.  Prop.  365.) 
3^.  Where,  although  a  part  of  the  specific  crops  produced 
is  to  be  paid,  yet  the  agreement  recognizes  them  as  en- 
tirely the  property  of  the  occupant. 

The  occupant  is  a  tenant;  e.  g.,  if  a  lien  be  reserved 
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on  the  crops  as  security  for  the  rent.     (1  Washb.  R. 
Prop.  366.) 
3®.  Meaning  of  words  importing  time. 

The  words  which  import  time  are,  (1),  Year;  (2),  Month; 
and  (3),  Day; 
W.  C. 
P.  Tear. 

The  word  year  means  the  period  in  which  the  earth 
fully  completes  its  annual  orbit  around  the  sun.  It  is 
commonly  computed  to  fee  actually  365  days  and  6 
hours,  but  more  accurately  it  is  but  365  days,  5  hours  48 
minutes  and  a  fraction.  Practically,  however,  a  year 
•  consists  of  365  days,  except  leap-year,  which  is  366. 
W.  C. 
1^.  The  Julian  Calendar. 

Julius  Csesar,  (when  pontifex  maximus,  and  at  the 
summit  of  his  power,  B.  C.  46)  arranged  the  calendar 
upon  the  supposition  that  the  year  consisted  of  365 
days,  and  6  hours  exactly,  and  reckoning  three  years,  to 
consist  of  365  days,  gave  to  the  fourth  366.  The  day 
thus  intercalated  every  fourth  year,  was  inserted  after  the 
24th  of  February,  {ante  diem  sextum  kalmdas  martii), 
and  in  consequence  of  being  also  reckoned  as  the  siixh 
day  before  the  kalends  of  March,  was  styled  bis-sexium, 
and  long  afterwards,  bis-sextilem;  and  hence  the  year  it- 
self is  termed  bissextile,  or  in  English  leap  year,  because 
it  leaps  over,  or  exceeds  others,  by  one  d'dj. 

The  mode  of  reckoning  time  had  previously  faUen 
into  such  confusion,  that  this  reform  was  then  a  very 
valuable  one;  and  as  it  placed  the  reckoning  behind  the 
sun  only  about  11  minutes  a  year,  that  is,  a  day  in 
about  130  years,  it  was  very  long  before  any  consider- 
able inconvenience  arose  from  it.  In  the  progress  of 
centuries,  however,  the  error  became  more  serious,  untU 
in  1582,  Pope  Gregory  XIII  undertook  to  reform  the 
calendar. 
2s.  The  Gregorian  Calendar.  / 

Gregory  having  determined  to  reform  the  calendar, 
took  as  his  starting  point  the  period  of  the  Council  of 
Nice,  the  first  general  Council  of  the  Church,  (A.  D. 
325),  and  desiring  to  fix  the  vernal  equinox  permanently, 
on  or  near  March  21st,  on  which  day  it  happened  in 
that  year,  and  finding  that  the  reckoning  had  lingered 
behind  the  sun,  in  the  interval  between  A.  D.  325  and 
1582,  about  ten  days,  he  ordered  that  the  day  succeeding 
the  4th  of  October,  1582,  instead  of  being  called  the  5th, 
should  be  counted  the  15th.  And  to  prevent  similar 
accumulations  of  error  thereafter,  he  further  directed 
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that  at  certain  convenient  periods,  the  intercalary  day  of 
the  Julian  correction  should  be  omitted,  viz.,  in  the 
ceniurial  years  A.  D.  1700,  1800,  and  1900,  and  being 
inserted  again  in  2000,  should  be  again  left  out  in  2100, 
2200,  and  2300,  and  again  inserted  in  2400,  &c. ;  thus 
reducing  the  error  of  the  Julian  correction  to  about  2h. 
4:2^m.  in  400  years,  or  one  day  in  3546  years,  which  he 
very  reasonably  thought  the  world  could  afford  to  dis- 
regard! (Norton's  Astron.  §  362  &  seq. ;  2  Burn's 
Ecc  Law,  348  &  seq. ;  Til.  Kalendar.) 

The  Gregorian  calendar  was  adopted  immediately,  in 
all  countries  of  the  Romish  faith;  but  in  the  Protestant 
states  it  was  not  introduced  until  almost  two  centuries 
later,  such  was  the  unreasoning  bigotry  of  the  times. 
And  Kvissia  to  this  day  employs  the  Julian  calendar, 
making  a  very  inconvenient  difference  of  about  twelve 
days  between  her  mode  of  computing  time  and  that  of  the 
rest  of  the  christian  world.     (Nort.  Astron.  §  367.) 

3s.  The  "  Chariffe  of  Style"  in  England. 

The  Gregorian  calendar,  and  mode  of  computation  of 
time,  were  adopted  in  England,  and  in  the  English 
dominions  throughout  the  world,  (and,  therefore,  in  Yir- 
ginia),  in  1752,  by  Statute  24  Geo.  II,  c.  23;  whereby 
it  was  enacted  that  the  natural  day  next  following  the 
2nd  day  of  September  in  that  year,  should  be  reckoned 
the  14th  day  of  September,  omitting  for  that  time  only 
the  eleven  intermediate  days  (the  error  of  the  Julian 
correction  having,  since  1852,  amounted  to  another  day), 
and  provision  was  made,  identical  with  that  of  Gregory, 
for  maintaining  ihe  correction  through  subsequent  cen- 
turies. (2  Bl.  Cora.  140,  n  (3);  3  Th.  Co.  Lit.  357,  n 
(F);  Jac.  Law  Diet.  Year;  Bouv.  Law.  Diet.  Year;  2 
Burn's  Ecc.  Law,  348  &  seq.) 

The  same  statute  also  changed  the  commencement  of 
the  English  civil  year  from  25th  of  March  to  Ist  of  Jan- 
uary, so  as  to  correspond  with  the  church  year,  which 
had  always  begun  on  the  1st  of  January  (thereby  intro- 
ducing the  mode  of  dating  I74f ,  for  days  between  the  1st 
of  January  and  25th  of  March).  It  seems,  from  ancient 
charters,  that  prior  to  the  Conquest,  the  year  began  at 
Christmas.  (3  Th.  Co.  Lit.  357,  n  (F);  Jac.  Law  Diet. 
Year.) 

4«.  Fractions  of  a  Year. 

Half  a  year  is  reckoned  always  for  182  days  in  England, 
and  a  quarter  of  a  year  91  days.  "When  the  year  con- 
sists of  365  days,  this  is  a  necessary  rule,  in  order  to  avoid 
a  fraction  of  a  day ;  and  in  leap-year  it  grows  out  of  the 
Stat,  de  anno  bissextili,  21  Hen.  Ill,  enacting  that  the 
11 
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intercalated  day  in  leap-year,  together  with  the  preceding 
day,  shall  be  accounted  for  one  day  only.  It  may,  there- 
fore, be  well  doiibted  whether,  as  21  Hen.  III.  has  not 
been  enacted  in  Yirginia,  183  days  is  not  with  us  to  be 
deemed  the  half  of  leap-year.  (2  Bl.  Com.  141,  140,  n 
(3);  3  Th.  Co.  Lit.  356-'7.) 
2'.  Month ;  W.  C. 
Is.  Doctrine  at  common  law  as  to  the  meaning  of  Month. 
In  general,  the  word  month  means  at  common  law  a 
lunar  month  of  twenty-eight  days,  unless  the  contrary  ap- 
pear. But  by  the  usage  o/  me  parties,  or  of  the  trade  which 
they  exercise,  the  word  may  mean  a  calendar  month,  as  in 
the  almanac.  Such  a  usage  prevails  in  mercantile  transac- 
tions, and  therefore  in  them  a  calendar,  and  not  a  lunar, 
month  is  to  understood.  (2  Bl.  Com.  140,  n  (3) ;  3  Th. 
Co.  Lit.  357,  n  (G).) 

Hence  the  diversity  between  "  twelve  months,"  whicK 

signifies  twelve  lunar  months  of  twenty-eight  days  each, 

and  "a  twelve-month"  in  the  singular,  which  includes  all  the 

year.    (2  Bl.  Com.  140,  n  (3) ;  Catesby's  case,  6  Co.  61  b.) 

2^.  Doctrine  in  Virginia,  as  to  the  meaning  of  Month. 

The  general  usage  in  Virginia,  in  conformity  with  the 
principle  of  the  common  law,  has  changed  the  meaning 
of  the  word,  which  (unless  the  contrary  appear)  is  to  be 
understood  in  all  cases,  as  expressing  a  calendar  and  not 
a  lunar  month.  And  in  statutes  it  is  declared  in  terms  that 
it  shall  have  the  meaning  of  calendar  month,  unless  it  be 
otherwise  expressed,  it  being  superfluously  added  that  the 
word  "  year  "  shall  mean  a  calendar  year,  which  is  a  mere 
affirmation  of  the  common  law^  (Vandewall  v.  Com'th,  2 
Va.  Cas.  275;  Brewer  v.  Harris,  5  Grat.  285;  Sheets  v. 
Selden's  Lessee,  2  Wal.  189-'90;  V.  C.  1873,  c.  15,  §  9, 
(cl.  7).) 
3f.  Day. 

A  day  is  usually  intended,  not  of  the  period  of  day-light 
alone  (which  is,  rather  singularly,  denominated  by  Coke, 
the  artificial  day),  but  of  the  entire  space  of  twenty -four 
hours,  which  Lord  Coke  styles  the  natural  day;  and,  in  gen- 
eral, the  law  reckons  no  fraction  of  a  day,  to  which  no  other 
exception  is  recollected,  save  in  case  of  the  lien  of  a 
fieri  facias,  and  perhaps  of  a  commission  in  bankruptcy. 
In  case  of  an  execution  of  fieri  facias  against  the  debtor'' s 
goods,  the  oiScer  is  directed  to  endorse  on  the  writ,  not  the 
day  only,  but  the  hour  when  it  comes  to  his  hands;  and  if 
[,  two  or  more  come  on  the  same  day,  at  different  hours,  that 
first  received  is  to  be  first  satisfied.  (V.  C.  1873,  c.  183, 
§  29,  30;  1  Bl.  Com.  140,  n  (3);  Id.  141;  3  Th.  Co.  Lit. 
356.) 
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We  have  seen  that  when  rent,  or  other  money,  is  due 
on  a  day,  it  may  be  paid,  tendered,  or  demanded  at  any  time 
before  sunset,  so  that  sufficient  day-light  remains  to  count 
it,  but  that  for  all  other  purposes,  it  is  not  due  until  mid^, 
night.     {Ante  p.  45,  S^.) 

In  respect  to  the  computation  of  time,  the  general 
principle  segms  to  be  that,  where -the  time  is  to  run  from 
an  act  done,  the  day  on  which  the  act  is  done  is  to  be  ex- 
cluded. Thus,  if  a  mercantile  security  is  payable  so  many 
days  after  sight,  the  day  of  presentment  is  not  to  be  reck- 
oned, and  so,  where  a  security  is  to  be  given  within  six 
months  after  the  testator's  death,  the  day  of  the  death  is 
to  he  excluded.  This  doctrine,  however,  is  discountenanced 
iu  Virginia,  in  respect  to  statutes  which  require  a  notice 
to  be  given,  or  any  other  act  to  be  done  a  certain  time 
before  any  motion  or  proceeding,  it  being  declared  that  in 
such  case  there  must  be  that  time  exclusive  of  the  day  for 
such  motion'  or  proceeding;  but  the  day  on  which  such 
notice  is  given,  or  such  act  is  done,  may  he  counted.  (Bayl. 
on  Bills,  155  ;  Lester  v.  Garland,  15  Yes.  253 ;  2  Bl. 
Com.  140,  n  (3);  V.  C.  1873,  c.  15,  §  9,  (cl.  8).) 
4^.  The  little  Esteem  in  which  Estates  for  years  were  origi- 
nally Held. 

Originally  they  were  entirely  precarious,  at  the  arbitrary 
will  of  the  giver ;  and  were  liable,  even  after  they  became 
more  permanent,  to  be  defeated  by  collusive  recoveries  suf- 
fered by  the  lessor.  In  the  time  of  Edward  I,  some  pro- 
tection against  such  recoveries  was  afforded  by  the  statute 
of  Gloucester,  6  Ed.  I,  c.  11,  and  a  complete  protection  by 
21  Hen.  YIII,  c.  15.  (Bract.  27  b ;  1  Beeves'  Hist.  Eng. 
Law,  303;  2  Id.  150;  3  Id.  335;  4  Id  232;  1  Th.  Co. 
Lit.  628 ;  2  Bl.  Com.  141-'2.) 

Hence,  estates  for  years  were  commonly  very  short,  for 
the  most  part,  in  the  hands  of  mere  hailiffs  or  servants  of 
the  lord,  and  not  being  allowed  to  be  freeholds,  were  held 
to  pass,  after  the  tenant's  death,  to  his  p>ersonal  representa- 
tive (his  executor  or  administrator),  and  not  to  his  real  re- 
presentative (or  heir) ;  and  in  short,  were  and  are  regarded 
as  belonging,  in  almost  all  respects,  to  the  same  general 
class  as  movable  goods,  being  termed  like  them,  chattels, 
but  distinguished  from  them  by  the  epithet  real,  expressive 
of  their  immobility.  Thus,  whilst  movables  are  denomi- 
nated ^eraowa^  chattels,  estates  for  years  are  styled  chattels 
real.  (1  Lom.  Dig.  403  ;  2  Bl.  Com.  142-'3,  386-'7.) 
6®.  The  Characteristic  Qualities  of  Estates  for  Years. 

The  characteristic  qualities  of  estates  for  years  are,  (1),  A 
fixed  period  of  duration  ;  (2),  Entry  upon  the  premises  or 
possession  thereof;  (3),  They  may  commence  infuturo  ;  (4),, 
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They  may  be  made  to  cease  upon  a  future  event,  without 
entry;  (5),  The  doctrine  as  to  their  being  limited  by  way 
of  remainder;  and    (6),  The  covenants   connected   with 
them; 
W.  C. 
1*.  A  Fixed  period  of  Duration. 

Every  estate  which  must  expire  at «  period  certain  and 
pre-fixed,  by  whatever  words  created,  whether  it  be  for  one 
or  more  years,  or  for  a  half  year,  or  a  week,  is  an  estate  for 
years.  Hence  it  is  frequently  called  a  term  (terminus), 
because  it  has  a  certain  beginning  and  a  certain  end. 
But  id  certum  est,  quod  certum  reddi potest;  therefore  if 
a  man  make  a  lease  to  another  for  so  many  years  as  J. 
S.  shall  nam,e,  it  is  a  good  lease  for  years.  Hence,  also, 
a  lease  for  so  many  years  as  J.  8.  shall  live  is  not  a  lease 
for  years,  but  a  freehold,  which  at  common  law  required 
livery  of  seisin  in  order  to  perfect  it.  But  a  lease  /"or  one 
hundred  years,  if  J.  8.  shall  so  long  live,  is  an  estate  of 
defined  duration,  and  therefore  an  estate  for  years,  al- 
though it  may,  and  probably  will,  terminate  before  the 
lapse  of  the  one  hundred  years,  by  the  death  of  J.  S.  If 
no  day  of  commencement  be  named,  the  beginning  of  the 
term  is  ascertained  by  construction  of  law  to  be  from  the 
making  or  delivery  of  the  lease.  (2  Bl.  Com.  143 ;  1 
Lom.  Dig.  172 ;  1  Th.  Co.  Lit.  628,  632.) 
2^.  Entry  upon  the  Premises,  or  Possession  thereof. 

The  bare  lease  does  not  vest  an  estate  in  the  lessee.  It 
only  gives  him  a  right  of  entry,  which  is  called  his  interest 
in  the  term,  or  interesse  termini.  When  he  has  entered, 
he  is  then,  and  not  before,  possessed  of  the  estate  or  term 
{terminus).  Thus  the  word  term  does  not  signify  merely 
the  time  specified  in  the  lease,  but  also  the  estate  which 
passes  thereby ;  and  therefore  the  term  may  expire  dxu-- 
ing  the  continuance  of  the  titne,  as  by  surrender,  forfei- 
ture, &e.  The  entry  thus  required  to  consumrtiate  an  es- 
tate for  years,  differs  from  the  livery  of  seisin  which  is 
required  for  z.  freehold,  in  being  Tnadehj  the  lessee  in  the 
absence,  or  even  after  the  death  of  the  lessor,  whilst  livery 
of  seisin  which  is  made  by  the  lessor  to  the  lessee  on  the 
premises,  both  being  present  in  person,  or  by  attorneys 
in  fact  solemnly  constituted  under  seal.  (2  Bl.  Com.  144, 
314-'15 ;  1  Lom.  Dig.  174-'5 ;  1  Th.  Co.  Lit.  630,  632.) 
3^.  Estates  for  Tears  may  commence  in  futuro. 

No  estate  of  freehold  in  corporeal  tenements,  can  at 
common  law  be  made  to  commence  in  futuro,  (although 
it  is  otherwise  ly  statute,  V.  C.  1873,  c.  116,  §  5, 4,)  for  two 
reasons,  namely:  first,  because  such  estate  must  be  created 
by  livery  of  seisin,  which  in  its  nature  must  have  a  pre- 
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sent  operation,  or  none  at  all;  and  secondly,  because  the 
freehold,  having  by  the  livery  passed  out  of  the  grantor, 
vFOuld  be  in  abeyance,  leaving  no  one  to  render  the  mili- 
tary services,  nor  to  be  sued,  the  occupant  of  the  freehold 
being  always  the  person  against  whom  real  actions  for 
the  lands  must  be  brought.  (2  Bl.  Com.  144,  165-6, 
314 ;  3  Th.  Co.  Lit.  102,  n  (G).) 

Estates  for  years,  on  the  contrary,  are  only  chattels, 
and  are  reckoned  part  of  the  personal  estate,  and  re- 
quiring no  livery  of  seisin,  but  only  an  ex  parte  entry,  to 
vest  the  tenant's  interest,  may  be  made,  even  at  common 
law,  to  commence  in  fuiuro,  as  well  as  in  presenti.  (2  Bl. 
Com.  143-'4, 165.) 
4'.  Estates  for  Tears  may  be  made  to  cease  upon  a  future 
event,  without  Entry. 

As  an  estate  of  freehold  in  lands  cannot  be  created  at 
common  law  without  livery,  so  neither  can  it  be  terminated 
without  the  corresponding  notoriety  of  entry ;  and  therefore 
a  mere  limitation  is  not  sufficient  of  itself  to  terminate 
such  an  estate.  An  estate  for  years,  however,  requiring 
no  livery  to  originate  it,  may  be  made  to  cease  upon  a 
future  contingency,  by  a  proviso  in  the  conveyance  itself. 
Thus,  if  land  were  conveyed  at  common  law  to  J.  S.  for 
life,  on  condition  that  he  should  pay  $1,000  on  the  ensu- 
ing 4th  of  July,  and  he  failed  to  make  the  payment,  his 
estate  would  not  be  determined  ipso  facto,  but  there  must 
be  an  entry  by  the  grantor  or  his  heirs,  in  order  to  put  an 
end  to  it.  If,  however,  J.  S.'s  estate,  instead  of  being 
for  life,  had  been  for  one  hundred  years,  with  a  similar 
condition,  it  would  have  been  determined  ipso  facto,  by 
the  default  of  payment.  (1  Lorn.  Dig.  175;  2  Th.  Co. 
Lit.  87-'8.) 

This  distinction  is  much  less  practical  than  it  was  for- 
merly, since  by  the  statutory  modes  of  conveyance  most 
usually  employed,  which  dispense  with  livery  of  seisin 
altogether,  or  substitute  a  constructive  for  an  actual  livery 
(Y.  C.  1873,  c.  112,  §  4,  14;  Id.  c,  118,  §  4),  an  estate  of 
freehold  may  be  as  well  made  to  cease  by  a  mere  proviso 
or  limitation,  without  entry,  as  an  estate  for  years.  (1 
Lom.  Dig.  561.) 
5*.  Estates  for  Years,  limited  by  way  of  Remainder. 

There  was  never  any  doubt  that,  in  the  creation  of  an 
estate  for  years,  it  might  as  well  be  limited  by  way  of  re- 
mainder, as  in  presenti;  but  formerly  such  estates  already 
existing  were,  like  other  chattels,  incapable  of  being  lim- 
ited by  way  of  remainder  afttr  a  life-estate  therein,  or  even, 
it  is  said,  after  any  interest,  even  for  an  hour,  the  first  gift 
being  considered  (as  an  estate  tail  still  is),  as  equivalent 
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to  the  whole  ownership.  A  different  doctrine,  however 
(at  first  confined  to  wills,  hut  since  applicable  to  any  con- 
veyance), has  long  prevailed,  and  it  is  settled  that  a  term 
for  years,  like  any  other  chattel,  may  be  limited  to  one 
for  life,  remainder  to  another.  And  by  way  of  execviory 
limitation,  it  may  be  given  over  to  any  number  of  persons, 
whether  in  esse,  or  ascertained  or  not,  provided  the  future 
limitation  must  take  effect,  if  at  all,  within  a  reasonable 
period,  which  is  expressed  by  a  life  or  lives  in  being,  and 
ten  months  (the  period  of  gestation)  and  twenty-one  years 
thereafter.  (3  Th.  Co.  Lit.  296,  n  (D) ;  1  Lom.  Dig.  182.) 
6*.  Covenants  connected  with  Estates  for  years. 

The  general  subject  of  covenants  connected  with  estates 
for  years  is  reserved  to  be  treated  in  connection  with 
Leases,  post,  chapter  xx.     It  will  suffice  here  to  refer  to 
some  of  the  more  prominent  doctrines.     (1  Washb.  R. 
Prop.  323  &  seq;  Y.  C.  1873,  c.  113,  §  17  to  21;  Post, 
c.  x:-;) ; 
W.  C. 
IS.  Covenant  of  Title;  W.  C. 
l*"    Covenant  of  Title,  Implied. 

Every  lease  for  years,  by  virtue  of  the  words  of 
demise,  which  constitute  a  contract  for  the  possession, 
imports  an  implied  agreement  by  the  lessor,  that  the 
tenant  shall  have  quiet  enjoyment  of  the  premises.  (1 
Washb.  E.  Prop.  234:-'5 ;  Black  v.  Gilmore,  9  Leigh, 
448.)  And  in  a  lease /or  life,  which  is  the  creation  of 
an  estate  of  freehold,  and  not  a  mere  contract  for  the 
possession,  the  use  of  the  word  dedi,  or  the  reservation 
of  a  rent,  imports  a  warranty  (the  ancient  covenant  real, 
so  called),  but  not  a  modern  covenant  of  title.  (2  Th. 
Co.  Lit.  253  &  seq,  efe  n  (K);  Bac.  Abr.  Covenant  (C); 
Black  V.  Gilmore,  9  Leigh,  448,  &  seq.) 
'2^.  Covenant  of  Title,  Express. 

An  express  covenant  of  title  will  of  course  be  regu- 
lated by  its  terms ;  but  it  has  been  judiciously  pro- 
vided by  statute  in  Virginia,  in  imitation  of  8  &  9' 
Yict.  c.  119,  124,  that  a  covenant  by  a  lessor  "  for  the 
lessee's  quiet  enjoyment  of  his  term,"  shall  have  the 
same  effect  as  a  covenant  that  the  lessee,  his  personal 
representative  and  lawful  assigns,  paying  the  rent  re- 
served, and  performing  his  or  their  covenants,  shall 
peaceably  possess  and  enjoy  the  demised  premises,  for 
the  term  granted,  without  any  interruption  or  dis- 
turbance from  any  person  whatever.  (Y.  C.  1873,  c. 
113,  §  20.) 
2^.  Covenant  to  Repair ;  "W.  C. 
1'^-  Implied  Covenant  to  Repair. 
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The  law  implies  none  on  the  part  of  the  lessor.     The 
lessee  is  constrained  to  repair,  in  many  cases,  by  the  law 
of  Waste,  infra  p.  169, 3'.    (1  Lom.  Dig.  1T8 ;  1  Washb. 
E.  Prop.  355.) 
2'^.  Express  Covenant  to  Repair. 

A  covenant  to  repair  had  long  come  to  be  regarded 
by  the  courts  as  obliging  the  lessee  to  rebuild,  although 
the  premises  were  destroyed  by  an  act  of  God.  (Ross 
V.  Overton,  3  Call.  309;  Bullock  v.  Dommet,  6  T.  R. 
660;  Chit.  Cont.  336.) 

A  statute  in  Virginia  wisely  corrects  this  unreason- 
able doctrine,  by  limiting  the  obligation  to  rebuild 
(upon  a  covenant  to  repair)  to  the  cases  where  the  de- 
struction is  occasioned  by  the  tenant's  fault  or  negli- 
gence. (V.  C.  1873,  c.  113,  §  19,  18.)  The  provision 
is,  that  a  covenant  by  the  lessee  that  "he  will  leave 
the  premises  ia  good  repair"  shall  have  the  same  effect 
as  a  covenant  that  the  demised  premises  will  at  the  ex- 
piration, or  other  sooner  determination  of  the  term  be 
peaceably  surrendered  and  yielded  up  unto  the  lessor, 
his  representatives  or  assigns,  in  good  and  substantial 
repair  and  condition,  reasonable  wear  and  tear  excepted. 
Ss.  Covenant  not  to  Assign. 

The  lessee  may  always  assign  or  under-let  the  pre- 
mises, unless  restrained  by  covenants  to  the  contrary, 
and  such  covenants  are  not  favorably  construed.  (1 
Washb.  R.  Prop.  337;  Y.  C.  1873,  c.  113,  §  18.)  The 
statute  here  cited  enacts  that  a  covenant  by  the  lessee 
that  "he  will  not  assign  without  leave,"  shall  have  the 
same  effect  as  a  covenant  that  the  lessee  will  not,  during 
the  term,  assign,  transfer,  or  set  over  the  premises,  or 
any  part  thereof,  to  any  person,  without  the  consent,  in 
writing,  of  the  lessor,  his  representatives  or  assigns. 
4s.  Covenant  to  pay  the  Rent  and  the  Taxes. 

It  is  enacted  in  the  spirit  of  the  provisions  already  re- 
ferred to  (all  being  taken  from  8  &  9  Yict.  c.  119, 124:)  that 
a  covenant  by  the  lessee  "  to  pay  the  rent"  shall  have  the 
effect  of  a  covenant  that  the  rent  reserved  by  the  deed 
shall  be  paid  to  the  lessor,  or  those  entitled  under  him, 
in  the  manner  therein  mentioned;  and  a  covenant  by 
him  "to  pay  the  taxes"  shall  have  the  effect  of  a  cove- 
nant that  all  taxes,  levies  and  assessments  upon  the  de- 
mised premises,  or  upon  the  lessor  on  account  thereof, 
shall  be  paid  by  the  lessee,  or  those  claiming  under  him. 
(V.  C.  1873,  c.  113,  §  17.) 
5s.  Covenants  which  run  wit/i  the  Land. 

A  covenant  is  said  to  run  with  land  when  either  the 
liability  to  perform  it,  or  the  right  to  take  advantage  of 
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it,  passes  to  the  assignee.  Of  this  character  are  all  cov- 
enants extending  to  thiags  in  esse,  parcel  of  the  pre- 
mises; e.  g.,  to  repair  existing  sti'uctures,  to  dwell  upon 
the  premises,  to  pay  rent  and  taxes,  to  cultivate  the 
land  in  a  proper  manner,  &c.  (1  Lom.  Dig.  332-'3j 
V.  C.  18Y3,  c.  113,  §  9.) 
6®,  The  Incidents  belonging  to  Estates  for  Years ;  W.  C. 
1*.  Estovers,  or  Botes. 

Tenant  for  term  of  years  has  incident  to  his  estate,  un- 
less by  special  agreement,  the  same  estovers  as  tenant  for 
life — namely,  house-bote  (including  ^re-5ofe),  plough-bote, 
or  cart-bote,  and  hay-bote,  or  hedge-bote,  terms  already 
explained.  {Ante,  p.  91,  P;  2  Bl.  Com.  144.) 
2'.  Emblements. 

The  nature  of  emblements  has  been  explained  to  be  the 
fruits  of  annual  agricultural  industry,  for  the  production 
whereof  art  combines  annually  with  nature ;  and  we  have 
seen  that  when  a  tenant  who  knows  not  the  end  of  his 
tenancy,  sows  or  plants  the  land,  and  before  harvest  his 
estate  is  determined  without  his  default,  as  by  the  act  of 
God,  of  the  law,  or  of  a  third  person,  he  or  his  personal 
representative,  upon  considerations  at  once  oi  justice  and 
expediency,  is  entitled  to  the  emblements.     {Ante,  p.  91^ 
21^;  2  Bl.  Com.    122,  145;  1  Th.  Co.  Lit   633.) 
W.  C. 
Is.  Doctrine  of  Emblements  where  the  Estate  is  of  determi- 
nate duration;  W.  C. 
1"^.  The  general  Doctrine. 

No  eniblements  are  allowed;  for  since  he  knew  the 
end  of  his  term,  it  was  his  own  folly  to  sow  what  he 
could  not  reap.     (2  Bl.  Com.  145 ;  Ante,  p.  94,  3^) 
2^^.  The  doctrine  by  the  Custom  of  Particular  Places; 
W.  C. 
V.  Doctrine  by  Particular  Custom  in  England. 

The  away-going  tenant  may,  hy  custom,  be  entitled, 
to  the  crops  growing  at  the  expiration  of  his  term^ 
which  are,  strangely  enough,  denominated  away-goingr  • 
crops.  ("Wigglesworth  v.  Dallison,  1  Dougl.  207;. 
CHt.  Cont.  366;  Yan  Ness  v.  Pacard,  2  Pet.  148;  1 
Washb.  E.  Prop.  105-'6.) 
2'.  Doctrine  by  Particular  Custom  in  Virginia. 

There  can  be  no  custom  in  Virginia,  in  the  English 
sense  of  a  local  law  (as  was  explained  Ante,  B.  I,  p. 
34,  2'),  and  consequently  the  plain  terms  of  a  written- 
contract  cannot  be  varied  by  proof  of  such  a  custom. 
But  this  does  not  preclude  a  reference  to  the  custom 
of  business  between  particular  parties  and  in  particu- 
lar communities,  to  aid  in  explaining  an  ambiguity- 
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And  perhaps  such  a  custom  might  be  provable  if  the 
lease  were  by  parol.      (Harris  v.  Carson,  7  Leigh, 
637;  Mason  v.  Moyers,  2  Rob.  606;  Gross  v.  Criss, 
4  Grat.  262;  1  Lorn.  Dig.  181;  Ante,  p.  94,  1'.) 
2e.  Doctrine  of  Emblements,  where  Estate  for  Years  is 
liable  to  be  determined  by  some  uncertain  contingency  ; 
W.  C. 
I''-  General  Doctrine. 

The  estate  being  determinable  by  an  uncertain  contin- 
gency {e.  g.,  lease  to  J.  S.  for  one  hundred  years,  if  he 
should  so  long  live),  if  it  is  thus  determined,  without 
the  lessee's  default,  he  or  his  personal  representative  is 
entitled  to  the  emblements,  and  to  reasonable  ingress 
and  regress  to  cultivate,  reap,  and  remove  them.  (2 
Bl.  Com.  145 ;  Ante,  p.  92,  2'.) 
2^.  Doctrine  in  Virginia,  in  case  of  Lessees  for  Years,  of 
Tenants  for  Life,  or  other  uncertain  Interest. 

It  is  provided  by  statute,  as  we  have  seen  {Ante  p. 
93-'4,  3'),  that  the  lessee  shall  retam possession  of  the 
whole  'premises,  until  the  end  of  the  current  year  of  the 
tenancy,  paying  rent  therefor,  which  is  apportioned 
between  the  life-tenant  or  his  personal  representatives, 
and  the  reversioner,  or  remainder-man;  and  moreover, 
the  lessee  is  entitled,  as  at  common  law,  to  the  emble- 
ments growing  on  the  lands  at  the  expiration  of  the 
estate  for  life,  or  other  uncertain  interest.  (V.  C. 
1873,  c.  135,  §  1.) 
3'.  Liability  of  Tenant  for  Years  for  Waste. 

The  doctrine  of  waste,  as  it  respects  tenants  for  years, 
is  in  all  particulars  the  same  as  in  regard  to  tenants  for 
life,  which  has  been  already  explained.  [Ante  p.  100, 
^^•,  2B1.  Com.  282-'3;  1  Lom.  Dig.  180-'81.) 
4'.  Forfeitm-e  of  Estates  for  Years,  for  certain  Defaults  of 
Tenant. 

This  doctrine  also,  as  it  respects  tenants  for  years,  is 
identically  the  same  as  in  regard  to  tenants  fof  hfe,  for 
which  see  Ante  p.  99,  3^;  1  Lom.  Dig.  187;  1  Th.  Co. 
Lit.  636  n  (K). 
6'.  Liability  for  Rent,  of  Lessee  for  Years  from  Tenant  for 
Life. 

This  doctrine  has  been  explained  in  connection  with 
estates  for  life.     {Ante  p.  101-2',  5".) 
6'.  Estates  for  Years  are  not  Descendible  to  Heirs. 

Being  considered  in  law  as  chattels,  having  immobility 
indeed,  which  denominates  them  real,  but  being  devoid  of 
that  quality  of  indeterminate  duration,  which  charac- 
terizes freeholds,  they  do  not  descend,  nor  can  in  any  wise 
be  made  descendible,  to  the  heir  of  the  owner,  but  vest 
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in  his  personal  representative,  and  are  liable,  like  movables, 
to  debts  and  distribution.     (1  Lom.  Dig.  176,  182.) 

And  so,  for  a  like  reason,  a  freehold  cannot  be  derived 
from  a  term  for  years.     Thus  rent,  granted  for  life,  issu- 
ing out  of  a  long  term  for  years,  is  a  good  charge  as  long 
as  the  term  lasts,  but  it  is  only  a  chattel.    (1  Lom.  Dig.  177.) 
7'-  Doctrine  of  Merger,  in  respect  to  Estates  for  Years. 

Two  estates,  the  one  larger  and  the  other  less,  cannot 
in  general  be  vested  in  the  same  party  at  the  same  time. 
The  less  is  merged  or  drowijed  in  the  larger,  and  is  there- 
by extinguished.  Hence,  if  a  term  for  years  becomes 
vested  in  him  who  has  the  freehold,  (where  there  is  no 
intervening  estate  between  the  term  and  the  freehold), 
the  term  is  merged.  However,  it  is  in  general  requisite 
that  the  two  estates  should  be  held  in  the  same  right,  and 
not  one  of  them  in  auter  droit,  unless  they  are  acquired  by 
the  party's  own  act,  or  he  possesses  the  power  of  aliena- 
tion of  both  estates.  Moreover,  in  respect  to  the  relative 
magnitude  of  the  two  estates,  although  they  may  be  of  the 
same  denomination,  yet  if  the  one  is  reversionary  to  the 
other,  it  will  be  for  this  purpose  esteemed  the  greater, 
although  in  actual  extent  it  may  be  less.  Thus,  if  one 
create  a  term  for  ten  years,  and  the  next  day  one  for  five, 
and  both  terms  come,  by  assignment  or  otherwise,  to  the 
same  hands,  the  first  will  be  merged  in  the  last.  So 
other  considerations  also  are  allowed  to  determine  the 
relative  magnitude  of  the  estates,  e.  g.  the  fact  that  the 
one  is  to  the  owner  of  both  more  beneficial  than  the 
other.  Hence,  in  case  of  a  grant  of  land  to  A  for  life, 
the  remainder  to  B  for  life,  if  A  surrenders  to  B,  his  es- 
tate will  be  merged  in  B's,  because  B's  remainder  for  his 
own  life  is  better  to  him  than  A's  estate  for  his  life;  and  if 
B  releases  to  A,  his  estate  will  be  merged  in  A's,  for  a 
like  reason.  (1  Lom.  Dig.  183  &  seq. ;  2  Th  Co.  Lit. 
557,  n  (K).) 

A  court  of  equity  will  sometimes  relieve  against  the 
merger  and  extinction  of  a  term,  and  make  it  answer  the 
purposes  for  which  it  was  intended.  (1  Lom.  Dig. 
186-7;  Powell  v.  Morgan,  2  Yern.  90;  Graham  v. 
Woodson,  2  Call,  249.) 
2\  Estates  at  Will. 

In  investigating  the  doctrines  which  belong  to  estates  at 
will,  we  are  to  advert  to  (1),  The  definition  of  an  estate  at 
will;  (2),  The  mode  of  creating  estates  at  will;  (3),  The 
incidents  of  estates  at  will;  (4),  The  determination  of  the 
wQl;  (5)  The  mode  of  preventing  either  party  from  injm'ing 
the  other  by  a,  sudden  determination  of  will;  (6),  Estates 
from  year  to  year;  and,  (7),  Copyhold  estates. 
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w.  c. 

1"-  Definition  of  an  Estate  at  Will. 

Tenant  at  will  is  where  lands  or  tenements  are  let  by 
one  man  to  another,  to  hold  at  the  will  of  both  parties,  by 
force  of  which  lease  the  lessee  is  in  possession.     (1  Th. 
Co.  Lit.  637;  2  Bh  Com.  145.) 
2«.  Mode  of  Creating  Estates  at  Will. 

By  express  agreement  of  the  parties,  as  in  the  case  sup- 
posed in  the  definition,  or  by  the  mere  construction  of  law, 
as  where  one  enters  by  consent  of  the  owner  of  land,  under 
■verbal  promise  of  a  lease  exceeding  five  years,  (to  com- 
mence in presenti),  or  of  a  conveyance  in  fee;  or  in  case  of 
a  mortgagor  remaining  in  possession  of  the  premises  mort- 
gaged, without  any  stipulation  that  he  may  hold  until  de- 
fault, or  generally,  whenever  one  is  let  into  possession  of 
lands  by  consent  of  the  owner,  without  having  a  freehold 
interest,  or  any  certain  term,  or  an  estate  from  year  to 
year.  (1  Th.' Co.  Lit.  637  &  n  (A);  1  Lorn.  Dig.  189, 
195;  Creigh's  Heirs  v.  Henson,  10  Grat.  232;  Chit.  Cont. 
325  ;  1  Washb.  889  ;  Y.  C.  1873,  c.  112,  §  1 ;  Doe,  e.  d. 
Eigge  v.  Bell  (5  T.  R.  471),  and  Clayton  v.  Blakey  (8  T. 
E.  3),  2  Smith's  L.  C.  72-76;  Twyman  v.  Hawley,  24 
Grat.  514-'15.)  And  hence  it  follows,  that  a  person  thus 
let  into  the  possession  of  land  by  consent  of  the  owner,  as, 
for  example,  upon  a  contract  of  purchase,  with  the  terms 
of  which  he  fails  to  comply,  is  not  liable  to  be  turned  out 
by  an  action  of  ejectment,  notwithstanding  he  has  not  the 
legal  title,  until  he  has  received  notice  to  sm-render  the 
possession.  (Right  v.  Beard,  13  East,  210;  ISTewby  v. 
Jackson,  1  B.  &  Cr.  (8  E.  C.  L.),  448;  Roe,  e.  d.  Blair, 
&c.,  2  Ad.  &  Al.  (29  E.  C.  L.),  329 ;  Williamson  v.  Pax- 
ton,  18  Grat.  475-505 ;  Twyman  v.  Hawley,  24  Grat.  514.) 
3^  Incidents  of  Estates  at  Will;  W.  C. 
1^.  Emblements. 

Tenant  at  will  is  entitled  to  emblements,  and  to  free 
ingress  and  regress  to  cultivate,  sever,  and  carry  them 
away,  if  the  lessor  determines  the  estate ;  but  if  it  is  de- 
termined hy  the  lessee,  he  cannot  claim  them.  (1  Th.  Co. 
Lit.  638  to  640;  1  Lorn.  Dig.  190.) 
2f.  Liability  of  Tenant  at  Will  for  waste ;  W.  C. 
Is.  Doctrine  in  England. 

It  seems  that  a  tenant  at  will  committing  voluntary 
wo.ste  is  considered  thereby  to  have  determined  his  will 
and  estate,  and  is  liable  to  the  lessor  as  for  a  trespass  ; 
but  for  permissive  waste  he  is  not  liable  at  all,  not  being 
within  the  statute  of  Marlebridge,  52  Hen.  Ill,  which 
declared  all  tenants  for  life  or  years  liable,  but  did  not 
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embrace  tenants  at  will.    (1  Th.  Co.  Lit.  6M-'5 ;  1  Lorn. 
Dig.  190-'91.) 
2^.  Doctrine  in  Virginia. 

It  is  probable  that  as  to  voluntary  waste  the  law  re- 
mains unchanged  {supra,  le) ;  but  permissive  waste  is 
included  in  our  statute,  which  declares  that  any  tenant 
of  land  committing  waste  thereon,  shall  be  liable  to  any 
party  injured  for  damages.  (V.  C.  1873,  c.  134,  §  1;; 
1  Lorn.  Dig.  190-'91.) 
3'.  Estovers.      •  , 

A  tenant  at  will  is  entitled,  it  is  said,  to  estovers.     (1 
Washb.  E.  Prop.  384.) 
4®.  Determination  of  the  Will. 

It  may  be  by  either  party,  for  however  expressly,  or  eveiL 
exclusively,  the  estate  were  declared  to  be  at  the  will  of  one 
party  only,  yet  the  principle  of  mutuality  will  cause  it  t& 
be  in  law  at  the  will  of  both  parties.  (1  Th.  Co.  Lit.  637.) ;: 
W.  C. 
1'.  Express  Determination  of  the  "Will. 

By  declaring  that  the  lessee  shall,  or  will  hold  no  longer;; 
the  declaration  to  be  made  on  the  land,  or  with  notice  to 
the  other  party.    (2  Bl.  Com.  146 ;  1  Th.  Co.  Lit.  646-'7.> 
2*.  Implied  Determination  of  the  Will. 

e.  g.  By  tlie  exertion  of  any  act  of  ownership   on  the 
part   of   the  lessor,  as  entering  upon  the  premises,   and 
cutting  timber,  or  making  a  feoffment  or  lease  for  years 
of  the  land,  to  commence  immediately;  or  on  the  part  of 
the  lessee,  by  any  act  of  desertion,  as  assigning  his  estate 
to  another,  or  any  act  of  destruction,  as  the  commission 
of  voluntary  loaste  ;  or  as  to  either,  by  death.     The  mar- 
riage of  a  feme,  however,  whether  she  be  lessor  or  lessee, 
does  not  determine  the  will.     (2  Bl.  Com.  146;  1  Th. 
Co.  Lit.  648.) 
5*.   Modes  of   preventing   either  Party   from  injuring  the 
Other,  by  a  sudden  Determination  of  the  Will ;  W.  C. 
1'.  Mode  of  preventing  the  Lessor  fi-om  doing  Injustice. 
The  tenant  is  entitled  to  time  to  remove  his  effects,  and 
to  emblements.     This,  as  to  emblements,  is  an  imperfect 
safe-guard,  because  it  is  applicable  only  to  agricultural 
tenancies,  and  in  them  is  of  no  avail,  save  at  certaiiL 
periods  of  the  year.     (2  Bl.  Com.  146.) 
2'.  Mode  of  preventing  the  Lessee  from  doing  Injustice. 
The  lessor  is  entitled  to  rent  up  to  the  next  rent-day. 
This  also  is  an  insufficient  expedient,  as  the  lessee,  in  view 
of  it,  would  probably  determine  his  will  on  or  just  before 
a  rent-day,  and   so,  perhaps,  leave  the  property  without  a 
tenant  for  a  greater  or  less  space  of  time.  (2  Bl.  Com.  147.) 
These  methods,  so  inadequate  on  either  side  to  prevent 
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the  parties  severally  from  doing  a  prejudice  one  to  the 
other,  have  induced  the  courts  for  more  than  a  century 
past,  to  lean  as  much  as  possible,  against  construing  de- 
mises to  be  estates  at  will,  by  implication.  Of  course,  if 
the  estate  is  expressly  said  to  be  an  estate  at  loill,  it  must 
be  so  deemed.  But  if  there  is  any  room  for  construc- 
tion, they  are  held  rather  to  be  tenancies  from  year  to  year, 
as  long  as  both  parties  pleaSe,  especially  where  an  annual 
rent  is  reserved.  (2  Bl.  Com.  147.) 
6".  Estates  from  Year  to  Year. 

Every  general  letting,  if  the  lessor  accepts  yearly  rent,  or 
rent  measured  by  any  aliquot  part  of  a  year,  if  not  expressed 
to  be  an  estate  at  will,  is  an  estate  from  year  to  year.  Hence, 
where  a  tenant  for  years  holds  over,  and  the  lessor  receives 
rent  from  him,  he  becomes  thereby  a  tenant  from  year  to 
year.  So,  if  the  lessee  of  tenant  for  life  continues  to  hold 
after  the  determination  of  his  lessor's  estate,  and  the  re- 
mainder-man receives  rent  from  him,  he  is  tenant  from  year 
to  year.  And  in  both  these  cases  the  terms  will  be  pre- 
sumed to  be  the  samei  as  before.  So,  whilst  a  parol  lease 
exceeding  five  years,  and  entry  in  pursuance  thereof,  makes 
a  tenancy  at  wiU  until  rent  is  paid,  it  then  becomes  a  ten- 
ancy from  year  to  year,  subject  to  the  terms  of  the  parol 
agreement.  (2  Bl.  Com.  147,  &  n  (7) ;  1  Th.  Co.  Lit.  648, 
n's  (27),  and  (F) ;  1  Lom.  Dig.  192-'3 ;  Doe  v.  Bell,  5  T. 
E.  471;  Doe  v.  Samuel,  5  Esp.  173;  Bichardson  v.  Lan- 
judge,  4  Taunt.  128 ;  Harrison  v.  Middleton,  11  Grat.  548 ; 
Williamson  v.  Paxton,  18  Grat.  497.) 

Upon  like  principles  there  may  be  a  demise  from  grantor 
to  grantee,  from  month  to  month,  and  as  to  lodgings,  from 
week  to  week,  where  the  terms  of  the  lease  indicate  such  a 
holding.  (2  Bl.  Com.  147,  n  (8);  1  Lom.  Dig.  197;  Kemp. 
V.  Derrett,  3  Campb.  511.) 

Tenancies  from  year  to  year  do  not,  like  estates  at  will, 
determine  by  the  death  of  either  party,  or  of  both,  and 
when  such  a  tenancy  has  commenced,  it  continues  against 
any  assignee  of  the  reversion.  (1  Lom.  Dig.  193-'4.) 
W.  C 
1*.  The  class  of  Estates  to  which  Estates  from  Year  to  Year 
belong. 

They  belong  to  estates  for  years,  and  consequently  pass 
upon  the  death  of  the  tenant  to  his  personal  representa- 
tives. (1  Lom.  Dig.  194.) 
3'.  The  Expedient  employed  to  prevent  the  Parties  fTom 
prejudicing  each  other's  interests,  by  a  sudden  Determina- 
tion of  the  Estate. 

Notice  to  quit  is  required  from  either  party.    (2  Bl.  Com. 
147,  n  (7).) 
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W.  0. 

Is.  Period  of  Notice  required,  and  Mode  of  giving  it; 
W.  C. 
V".  Doctrine  at  Common  Law. 

The  period  of  notice,  at  common  law,  is  six  calendar 
months,  expiring  always  with  some  year  of  the  ten- 
ancy ;  and  the  mode  of  giving  it  may  be  hy  parol,  yet 
it  is  advisable  to  give  it  in  writing ;  and  if  there  is  any 
doubt  as  to  the  time  when  the  year  ends,  it  is  prudent 
to  give  the  notice,  "at  the  expiration  of  the  current  year 
of  the  tenancy,  which  shall  expire  next  after  the  end  of 
one-half  year  from  the  service  of  the  notice."  (2  Bl. 
Com.  147,  n  (8) ;  1  Th.  Co.  Lit.  648,  n  (F).) 
2^.  Doctrine  by  Statute,  in  Virginia. 

The  period  of  notice  is  three  months  prior  to  the  end 
of  any  year,  if  the  premises  be  within,  and  six  months  if 
it  be  without  a  town.  The  notice  rnust  he  in  writing,  and 
when  given  to  the  tenant,  it  may  be  served  upon  him, 
or  upon  any  one  holding  under  him  the  leased  premises, 
or  any  part  thereof;  and  when  given  by  the  tenant,  may 
be  served  upon  any  one  who,  at  the  time,  owns  the 
premises,  in  whole  or  in  part,  or  the  agent  of  such 
owner,  or  according  to  the  common  law.  This  provi- 
sion does  not  apply  where,  by  special  agreement,  no  no- 
tice is  to  be  given.  Nor  is  notice  necessary  to  or  from 
a  tenant  whose  term  is  to  end  at  a  certain  time.  (Y.  C. 
1873,  c.  134,  §  6;  1  Lom.  Dig.  194-'5;  Creigh's  heirs 
V.  Henson,  10  Grat.  231 ;  1  Th.  Co.  Lit.  650,  n  (F).) 
2e.  "Waiver  of  Notice. 

Notice  is  waived,  on  the  lessor'' s  part,  by  accepting  rent 
from  the  tenant,  or  distraining  him  for  rent,  for  a  period 
subsequent  to  the  expiration  of  the  notice ;  or  by  giving 
a  subsequent  notice ;  and  so,  on  the  tenant's  part,  notice  is 
waived  by  paying  rent  subsequently,  accrued,  or  by  giving 
a  new  notice.  (]  Th.  Co.  Lit.  650,  n  (F);  1  Washb.  K 
Prop.  398-'9.) 
7^.  Copyhold  Estates. 

These  are,  properly,  estates  at  will,  having  originated  in 
pure  villenage.  But  the  will  is  to  be  determined  only  in 
accordance  with  the  custom  of  the  manor  wherein  they  are 
situated;  and  that  custom  to  be  evidenced  by  a  copy  of  the 
roll  or  record  of  the  court  of  the  manor  or  barony.  Hence, 
such  estates  are  styled  estates  by  copy  of  court  roll,  and 
sometimes  estates  hy  the  verge,  because,  according  to  the 
custom  of  some  manors,  they  are  transferred  by  the  symbol 
of  delivering  a  twig  {virga).  (2  Bl.  Com.  147;  1  Th.  Co. 
Lit.  653.) 

This  class  of  estates  can  have  no  existence  in  Virginia, 
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because  manors  and  manoi'ial  courts,  which  are  essential  to 
them,  are  not  found  here. 
3^.  Estates  by  Sufferance;  W.  C. 

1*.  Definition  of  an  Estate  hy  Sufferance. 

"Where  one  comes  into  possession  of  land  by  lawful  title, 
but  keeps  it  afterwards,  without  any  title  at  all.  (2  Bl. 
Com.  150.) 

2^-  Character  of  the  Estate  by  Sufferance. 

The  simplest  illustration  is  where  one  takes  a  lease  for 
a  year,  and  after  a  year  is  expired,  continues  to  hold  the 
premises  without  any  fresh  leave  from  the  lessor,  which 
fresh  leave,  however,  will  be  implied  if  the  lessor  receive 
rent  from  him.  So  when  a  person  has  entered  under  an 
agreement  for  a  lease,  which  is  not  binding  by  reason  of 
the  statute  of  parol  agreements  (Y.  C.  18T3,  c.  140,  §  1), 
the  land-owner  having  received  no  rent,  the  occupant  is 
tenant  by  sufferance,  according  to  some  authorities,  but  it 
would  rather  seem  tenant  at  will.  After  rent  is  received, 
he  is  tenant  from  year  to  year.  At  common  law,  no  rent 
is  recoverable  of  tenant  by  sufferance,  nor  can  the  lessor, 
before  entry,  maintain  an  action  of  trespass  against  him, 
as  he  might  against  a  stranger.  The  reason  ■  for  the  first 
doctrine  is,  that  it  was  the  landlord's  own  folly  to  allow 
the  tenant  to  remain  on  the  premises  ;  and  for  the  last,  be- 
cause the  tenant,  having  been  once  in  by  a  lawful  title,  the 
law  (which  presumes  no  wrong  in  any  man),  will  suppose 
him  to  continue  upon  a  title  equally  lawful,  unless  the 
owner  of  the  land,  by  some  public  and  avowed  act,  such  as 
entry,  or  such  at  least  as  demand  of  the  possession,  will 
declare  his  continuance  to  be  tortious,  or  unlawful.  (2  Bl. 
Com.  150,  &  n's  (10)  &  (11);  1  Lom.  Dig.  197-'8 ;  Wil- 
liamson v^  Paxton,  18  Grat.  475,  505  ;  Twyman  v.  Haw- 
ley,  24  Grat.  513,  514.) 

3".  Mode  of  gaining  possession  by  Lessor. 

The  lessor  may  enter  peaceably,  and  thus  regain  the  pos- 
session, or  he  may  institute  an  action  of  unlawful  detainer, 
or  of  ejectment,  and  by  that  means  recover  it.  In  Virginia 
the  statute  is  express  in  allowing  a  writ  of  unlawful  de- 
tainer wherever  "  tlie  tenant  shall  detain  the  possession  of 
land  after  his  right  has  expired,  without  the  consent  of  him 
who  is  entitled  to  the  possession."  And  where  the  lease 
was  originally  for  a  period  not  exceeding  one  month,  a  jus- 
tice of  the  peace  has  jurisdiction.  (V.  C.  1873,  c.  130,  § 
1,  2,  3 ;  Id.  c.  131,  §  1  &  seq;  2  Bl.  Com.  151,  n  (12) ;  1 
Kob.  Pr,  (1st  ed.)  496.) 

In  England,  a  tenant  holding  over  after  his  term  has  ex- 
pired, is  by  statute  4  Geo.  II,  c.  28,  liable  to  pay  double 
7'ent.     There  is  no  similar  provision  in  Virginia,  but  if  any 
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tenant  from  whom  rent  is  in  arrear,  shall  desert  the  pre- 
mises, and  leave  them  uncultivated  or  unoccupied,  without 
goods  thereon  subject  to  distress,  sufficient  to  satisfy  the 
rent,  the  lessor,  after  a  montKs  notice  in  writing,  posted  on 
a  conspicuous  part  of  the  premises,  may  enter  thereon,  and 
so  put  an  end  to  the  tenancy.     (Y.  C.  1873,  c.  134,  §  6.) 


CHAPTER  X. 

Of  Qualifications  of  Inteeest  ik  Real  Peopeett. 

S''.  Qualifications  of  Interest  ia  Real  Property. 

The  qualifications  of  the  interest  which  a  land-ower  has  in 
his  real  property  are  by  means  of,  (1),  Uses ;  (2),  Trusts ;  and 
(3),  Conditions; 
W.  C. 
1°.  Uses. 

The  doctrine  touching  uses  may  be  presented  under  the 
three  heads  of,  (1),  The  origin,  nature,  and  history  of  uses 
prior  to  the  statute  of  27  Hen.  VTII,  c.  10,  usually  called  the 
statute  of  uses ;  (2),  The  English  statute  of  uses,  27  Hen. 
VIII,  e   10;  and  (3),  The  Virginia  statute  of  uses  ; 
W.  C. 
1*.  The  Origin,  Natui-e,  and  History  of  Uses  prior  to  the  stat- 
ute 27  Hen.  VIH,  c.  10,  usually  called  the  Statute  of  Uses. 
Uses  and  ti'usts  are  in  their  origin  the  same,  and  in  their 
nature  very  similar.     They  both  were  derived  from  the  fidei 
commissum  of  the  Roman  law,  which  usually  was  created  by 
will,  and  was  the  disposal  of  an  inheritance  to  one,  in  confi- 
dence that  he  should  convey  it,  or  dispose  of  the  profits,  at 
the  pleasure  of  another.     And  the  execution  of  such  trusts 
having,  before  the  time  of  Augustus,  been  left  to  the  honor 
of  the  trustee,  he,  in  view  of  some  gross  instances  of  unfaith- 
fulness, instituted  a  particular  magistrate,  the  praetor  fidei 
commissanus,  to  enforce  the  observance  of  the  confidence  re- 
posed.    (2  Bl.  Com.  327-'8  ;  1  Spence's  Eq.  Jur.  436-'7.) 
The  simplicity  of  the  common  law,  for  the  most  part,  es- 
chewed the  idea  of  one  man  being  the  ostensible  owner  of 
lands,  whilst  another  was  entitled  to  the  beneficial  enjoy- 
ment, or  profits,  holding  such  an  arrangement  to  be  repug- 
nant to  the  professed  object  of  the  transaction,  unfriendly 
to  the  interests  of  society,  and  calculated  to  encourage  fraud. 
Yet,  even  at  common  law,  similar  provisions,  under  other 
names,  were  not  wholly  unknown.     Thus,  during  the  reigns 
of  Edward  11  and  Edward  III,  Mr.  Reeves  mentions  vari- 
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ous  instances  of  feoffments  on  condition,  entries  in  auter 
droit,  &c.,  which  had  the  effect  of  creating,  to  some  small 
extent,  a  separation  between  the  actual  and  beneficial  own- 
ership. It  is  admitted,  however,  that  these  property  ar- 
rangements assumed  a  much  more  decided  shape  than  they 
had  ever  had  before,  in  the  latter  part  of  the  reign  of  Ed- 
ward III,  {aiout  A.  D.  1370,)  the  statute  50  Edw.  Ill,  c.  6, 
(A.  D.  137Y,)  containing  provisions  alluding  to  the  taking 
of  the  profits  of  lands  as  apart  from  their  occupancy,  in  the 
manner  of  what  was  afterwards  called  a  use.  The  introduc- 
tion of  uses  at  that  period  is  generally  ascribed  to  the  craft 
of  the  ecclesiastics,  who  expected  thus  to  evade  the  existing 
statutes  of  mortmain,  which  forbade  corporations,  and  es- 
pecially religious  corporations,  to  acquire  lands,  but  did  not 
€xtend  the  prohibition  to  uses.  Blackstono  is  of  opinion 
that  the  countenance  which  uses  received,  and  the  very  rapid 
adoption  of  them  thoroughout  the  realm,  were  owing  to  the 
protection  of  the  court  of  chancery,  presided  over  by  an 
ecclesiastic ;  but  the  later  and  more  thorough  explorations 
of  Mr.  Spence,  have  made  it  more  than  probable  that  the 
ecclesiastics  derived  little  benefit  from  the  court  of  chancery, 
which  was  indeed,  in  the  latter  years  of  Edward  III,  pre- 
sided over  by  a  succession  of  laymen,  and  was  not  acknow- 
ledged as  having  a  right  to  the  vast  powers  it  has  since  ex- 
ercised, until  after  the  statute  15  Eic.  II,  c.  5,  had  deprived 
the  Church  of  the  future  fruits  of  the  enterprising  ingenuity 
of  the  clergy,  by  embracing  uses,  .with  lands,  within  the  pur- 
view of  the  statutes  of  mortm,ain.  The  truth  seems  to  be 
that,  while  uses  were  probably  at  first  largely  employed  by 
the  clergy,  they  were  welcomed  with  eagerness  by  the  bulk 
of  the  population,  who  found  in  them  the  relief  they  coveted 
from  the  doctrine  of  feuds,  which  society  had  partially  out- 
grown At  all  events,  the  newly  devised  qualification  of 
ownership  fiom-ished  vigorously,  partly  by  a  judicious  selec- 
tion of  trustees,  partly  by  the  ghostly  infiuence  of  the  con- 
fessional, and  in  part  by  the  protection  aflrorded  by  the  King 
in  council,  and  in  some  instances  by  the  parliament  itself. 
(2  Bl.  Com.  328,  271-'2 ;  1  Spence's  Eq.  Jur.  440,  339-'40 ; 
3  Eeeves'  Hist.  Eng.  L.  176  &  seq.) 

Notwithstanding  the  clergy  lost  the  peculiar  benefit  of 
uses  by  the  statute  15  Ric.  II,  c.  5,  yet  they  spread  with 
rapidity  amongst  the  laity;  and  during  the  civil  coinmotions 
between  the  houses  of  York  and  Lancaster  (A.  D.  1399  to 
1485),  grew  almost  universal  as  a  means  of  securing  estates 
'against  forfeitures,  whilst  each  of  the  contending  parties,  as 
they  became  uppermost,  alternately  attainted  the  other. 
Wherefore,  about  the  reign  of  Henry  Y  (A.  I).  1415),  it 
being  no  longer  possible,  in  consequence  of  the  vast  multi- 
12 
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plication  of  uses  and  tnists,  to  leave  their  'enforcement  to 
the  dictates  of  honor,  the  coercion  of  the  confessor,  or  the 
precarious  interposition  of  the  crown  or  the  parliament,  the 
chancellor,  as  judge  for  matters  of  conscience,  began  to  en- 
tertain applications  to  compel  their  'observance,  which  be- 
came progressively  more  numerous  until  the  reign  of  Ed- 
ward IV  (A.  D.  1461),  when  they  assumed,  under  the 
forming  hand  of  the  court  of  equity,  some  regular  system. 
(2  Bl.  Com.  329;  1  Spence's  Eq.  Jur.  44:3-'4.) 

At  first  it  was  held  that  the  chancery  could  give  no  relief 
except  against  the  trustee  himself,  and  not  against  his  heir 
or  alienee.  In  the  reign  of  Henry  VI  (A.  D.  1422  to  1461), 
this  doctrine  was  changed  with  respect  to  the  Twr,  and  after- 
wards, by  parity  of  reason,  with  respect  to  such  alienees,  as 
either  paid  no  valuable  consideration,  or  purchased  with 
notice  of  the  trust.  Eut  a  purchaser  for  value,  without 
notice,  might  hold  the  land,  as  he  may  still,  discharged  of 
the  trust.     (2  Bl.  Com.  429-30;  1  Spence's  Eq.  Jur.  445.) 

The  qualities  which  were  admitted  to  belong  to  uses, — 
that  is,  to  the  interest  of  the  cestui  que  use, — ^will  sufficiently 
show  why  they  were  so  acceptable  to  the  laity  of  England. 
Thus,  whilst  it  was  held  that  nothing  could  be  granted  to  a 
use  whereof  the  use  is  inseparable  from  the  possession ;  as 
annuities,  ways,  commons,  qiioe  ipso  usu  consumuntur ;  or 
whereof  the  seisin  could  not  be  instantly  given;  and  that  a 
use  could  not  be  raised  without  a  sufficient  consideration, 
either  valuable  or  of  natural  love  and  affection,  at  least 
where  there  was  no  actual  transfer  of  the  possession  of  the 
land  to  the  trustee;  yet,  when  once  created,  the  courts  of 
Equity  ascribed  to  them  the  following  attributes:  First, 
Uses  were  descendible  to  heirs,  according  to  the  rules  of  the 
common  law ;  second,  Uses  might  be  assigned  by  deed  only, 
without  livery  of  seisin,  and  be  devised  hy  vnll,  qualities  of 
great  value  and  importance,  which  the  English  people  had 
enjoyed  (at  least  the  power  to  devise)  before  the  Conquest, 
and  the  privation  of  which,  by  the  introduction  of  feuds, 
soon  after  that  event,  they  had  never  ceased  to  deplore; 
third.  Uses  were  not  liable  to  the  feodal  hurdens,  being 
held  of  nobody ;  and  although  the  lands  were  liable  in  the 
hands  of  the  trustee,  yet  care  was  taken  to  have  such  a 
trustee  as  would  make  those  burdens  as  few  and  as  light  as 
possible;  fourth.  Dower  and  curtesy  were  neither  allowed, 
no  trust  being  declared  for  the  benefit  of  the  consort,  at  the 
original  creation  of  the  use ;  fifth.  Uses  were  not  liable  for 
the  debts  of  cestui  qui  use,  the  common  law  courts  not  ac- 
knowledging his  interest,  and  therefore,  of  course,  having 
no  process  by  which  to  reach  and  subject  it.  (2  Bl.  Com. 
330-'31 ;  1  Spence's  Eq.  Jur.  441-'2,  446  &  seq.) 
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Some  of  these  attributes  were,  open  to  very  serious  ob- 
jections, most  of  which  were  removed  by  statute  in  less  than 
one  hundred  years  after  the  first  prevalence  of  uses.  Thus 
they  were  subjected  to  debts  of  cestui  que  use,  against  whom, 
if  in  the  actual  enjoyment  of  the  profits,  actions  for  the  free- 
hold- were  also  allowed  to  be  brought ;  he  was  made  liable 
for  waste,  if  he  had  not  the  inheritance ;  and  finally  his  con- 
veyances and  leases,  although  without  the  concurrence  of 
his  trustees,  were  established.  (2  Bl.  Com.  332;  1  Spence's 
Eq.  Jut.  461  &  seq.) 

These  provisions  all  tended  to  consider  cestui  que  use  as 
the  real  owner  of  the  estate;  and  at  length  that  idea  was 
carried  into  full  effect  by  the  statute  27  Hen.  YIII,  c.  10, 
(A.  D.  1536),  usually  called  the  statute  of  uses,  or  more  accu- 
rately, the  statute  for  transferring  uses  into  possession.     The 
hint  seems  to  have  been  derived  from  what  was  done  at  the 
accession  of  King  Richard  III,  who,  when  Duke  of  Glou- 
cester, having  been  frequently  made  feoffee  to  uses,  {i.  e., 
trustee,)  would,  upon  the  assumption  of  the  crown,  (as  the 
law  was  then  understood),  have  been  entitled  to  hold  the 
lands  discharged  of  the  use.     To  obviate  so  notorious  an  in- 
justice, the  act  1  Ric.  Ill,  c.  5,  (A.  D.  1483),  was  immedi- 
ately passed,  which  ordained  that,  if  he  had  heen  jointfeoff'ee, 
the  land  should  vest  in  the  other  feoffees,  as  if  he  had  never 
been  named;  and  where  he  was  sole  feoffee,  the  land  itself 
should  vest  in  the  cestui  que  use,  in  Like  manner,  as  he  had 
the  use.     And  so  the  statute  of  27  Hen.  VIII,  c.  10,  (A. 
D.'  1536),  after  reciting  the  various  inconveniences  attend- 
ing uses,  (amongst  which  are  enumerated  the  loss  to  the  king 
and,  other  feudal  lords,  of  wardships,  marriages  and  other 
oppressive  feudal  incidents,  the  continued  insecurity  to  pur 
chasers,  the  defeat  of  curtesy  and  dower,  and  in  general, 
"the  trouble  and  unquietness  and  utter  subversion  of  the 
ancient  laws  of  the  realm,"  which  resulted  from  "the  ima- 
ginations and  subtile  inventions  and  practices"  which  went 
under  the  name  of  uses,  trusts,  and  confidences,)  enacted 
that  wheresoever  one  person,  by  any  ways  or  means  what- 
soever, should  be  seised  to  the  use  of  another,  the  possession 
of  the  person  so  seised  should  be  transferred  to  him  who 
has  the  use,  in  like  quality,  manner,  form  and  condition  as 
he  had  before  in  the  use.    (2  Bl.  Com.  333 ;  1  Spence's  Eq. 
Jur.  463-'4.) 
2'*.  The  English  Statute  of  Uses,  27  Hen.  YIII,  c.  10. 

Let  us  observe,  (1),  The  effect  of  the  statute  of  uses,  27 
Hen.  YIII;  (2),  To  what  conveyances  it  is  applicable;  (3), 
The  circumstances  necessary  to  the  operation  of  the  statute ; 
and  (4),  The  modern  doctrine  of  uses  under  the  statute; 
W.  C. 
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1«-  The  Effect  of  the  Statute  of  Uses,  27  Hen.  YUl. 

The  effect  is  to  transfer  the  possession  of  him  who  is 
seised  to  him  who  has  the  use,  for  the  estate  which  he  has 
in  the  use,  so  that  cestui  que  use  is  thenceforward  seised  of 
the  land,  as  fully  and  completely  as  if  he  had  been  enfe- 
offed thereof,  vsdth  livery  of  seisin.  The  statute  was  said 
thus  to  execute  the  use,  by  turning  it  into  an  estate  hi  pos- 
session in  the  lands.  (2  Bl.  Com.  333.) 
2°.  To  what  Conveyances  the  Statute  27  Hen.  VIII  is  Applica- 
ble. 

The  statute  enacts,  that  wherever  any  person  is  seised 
of  any  lands,  tenements,  or  hereditaments  to  the  use,  con- 
fidence or  trust  of  any  other  person,  by  reason  of  any  bar- 
gain, sale,  feoffment,  fine,  recovery,  covenant,  agreement,  will, 
or  otherwise  by  any  manner  of  means,  whatsoever  it  be,  for 
any  estate  whatsoever,  the  cestui  que  use  shall  be  deemed  in 
lawful  seisin  and  possession  of  such  lands,  &c.,  of  such  like 
estates  as  he  had  in  the  use.  And  these  words  are  so  com- 
prehensive as  to  embrace  devises,  although  the  statute  of 
wills  was  not  enacted  until  32  Hen.  VIII.  (1  Spence's  Eq. 
Jur.  463 ;  1  Lom.  Dig.  208,  215 ;  Gilb.  Uses,  356,  &  n  (21.) 
Under  this  statute  there  are  two  classes  of  conveyances 
to  which  its  provisions  apply,  namely:  (1),  Conveyances 
operating  with  actual  transmutation  of  the  possession ;  and 
(2),  Conveyances  operating  without  actual  transmutation 
of  the  possession; 
W.  C. 
1*.  Conveyances  Operating  with  actual  Transmutation  of 
the  posssesion. 

Conveyances  operating  with  actual  transmutation  of 
the  possession  are  conveyances  which  operate  at  common 
law  to  transfer  the  estate  to  the  trustee  (e.  g.  feoffment, 
fine,  common  recovery,  &c.),  and  declare  at  the  same  time 
the  uses  and  trusts  to  which  the  trustee  is  to  be  seised. 
Thus  of  this  class  is  a  feoffment,  with  livery,  to  the  trustee 
and  his  heirs,  in  trust  for,  or  to  the  use  of  (the  form  of 
the  phrase  is  immaterial),  the  cestui  que  use,  where  the 
common  law  operates  to  transfer  the  estate  to  the  trustee, 
and  the  statute  then  passes  the  trustee's  seisin  to  the  cestui 
que  use. 

This  class  of  conveyances  is  used  in  marriage-settle- 
ments, and  in  other  instances  where  it  is  desired  to  create 
future  uses,  in  favor  of  persons  not  in  being,  or  not  ascer- 
tained. (1  Lom.  Dig.  214-'15 ;  Gilb.  Uses,  163,  n  (5), 
398  &  n  (2).) 
'2*.  Conveyances  operating  without  actual  Transmutation 
of  the  Possession. 

Conveyances  operating  without  actual  transmutation 
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of  the  possession,  are  at  common  law  mere  agreements, 
operating  no  transfer  of  title  or  possession,  but  when 
founded  on  proper  consideration  {i.  e.  a  valuable  consider- 
ation, or  a  consideration  of  natural  love  and  affection), 
were  sufficient  before  the  statute  to  raise  a  use  in  the 
beneficiary,  which  use  the  statute  executes,  by  transfer- 
ring the  seisin  of  the  bargainor  or  covenantor  to  the  cestui 
que  use,  for  the  estate  he  had  in  the  use.  To  this  class  be- 
long conveyances  by  bargain  and  sale  (founded  on  valuable 
consideration),  and  by  covenant  to  stand  seised  (founded 
on  consideration  of  natural  love  and  affection.)  (1  Lom. 
Dig.  214;  Gilb.  Uses,  187  &  seq.,  242  &  seq.) 
3®-  The   Circumstances  necessary   to    the    operation  of  the 

Statute  27  Henry  YIII. 

The   circumstances  necessary  to   the   operation  of  the 

Statute  of  Uses,  27  Hen.  VIII,  c.  10,  are  (1),  A  person 

seised  to  a  use;  (2),  A  cestui  que  use  in  esse;  and  (3),  A 

use  in  esse; 

W.  C. 
1'.  A  Person  Seised  to  a  Use. 

This  is  required  by  the  express  words  of  the  statute. 
All  persons  capable  of  being  seised  to  uses  before  the 
statute,  may  be  seised  to  uses  under  it,  and  none  others. 
Hence,  disseisors,  abators  and  intruders  cannot  be  seised 
to  uses,  nor  at  common  law,  aliens,  although  it  is  other- 
wise in  Virginia  as  to  alien-friends.  And  as  to  the  estate 
of  which  a  person  may  be  seised  to  a  use,  it  may  be  any 
freehold,  as  is  imported  by  the  word  seised.  But  if  the 
use  is  greater  than  the  estate  of  the  person  seised,  it  will 
cease  upon  the  determination  of  that  estate,  but  will  be 
good  in  the  mean  time.  In  respect  to  the  ki7ids  of  pro- 
perty whereof  a  person  may  be  seised  to  a  use,  the  statute 
comprehends  every  species  of  real  property,  corporeal 
and  incorporeal,  in  possession,  remainder  or  reversion. 
Nothing,  however,  can  be  conveyed  to  uses  but  that  of 
which  a  person  is  seised,  or  to  which  he  is  entitled  at  the 
time.     (1  Lom.  Dig.  209-'10.) 

It  suffices,  however,  if  at  the  time  the  estate  was  created, 
there  was  a  seisin  in  any  one  sufficient  to  serve  all  the  uses 
declared,  whatever  may  have  become  of  that  seisin  since ; 
BO  that,  in  order  that  the  statute  may  take  effect,  it  is  only 
needful  to  show  (1),  That  a  sufficient  seisin  existed  at  first 
to  serve  the  future  use;  and  (2),  That  such  future  use 
should  come  into  being  by  the  happening  of  the  event  upon 
which  it  is  limited.  Thus,  if  Black-acre  be  conveyed  by 
feoffment  to  T,  in  fee-simple,  to  the  use  of  A  for  life,  re- 
mainder to  the  use  of  A's  first  and  second  sons  unborn,  for 
their  respective  lives,  successively,  remainder  to  the  use 
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of  B,  in  fee-simple,  the  estate  for  life  is  immediately 
executed  in  A,  remainder  to  B  in  fee,  and  then,  when  the 
sons  of  A  successively  come  into  being,  the  original  seisin 
in  T  is  not  considered  as  exhausted  of  its  effect,  but  is 
deemed  sufficient  by  relation  to  execute  or  serve  the  con- 
tingent uses  in  A's  sons.  (Gilb.  Uses  (Sugden's  Ed.), 
293  &  seq.,  297  n  (10).) 
2'.  A  Cestui  que  Use  in  esse. 

Hence,  if  a  use  be  limited  to  a  person  not  in  being,  or 
not  ascertained,  the  statute  can  have  no  operation  until  a 
cestui  que  use  comes  into  being,  or  is  ascertained.  Any 
person  capable  of  taking  lands  by  a  common  law  convey 
ance  (including  a  corporation),  may  be  a  cestui  que  use; 
and  although  a  man  cannot  at  common  law  convey  to  Ms 
v:ife  (because  they  are  one  person),  yet  he  may  covenant 
with  another  to  stand  seised  to  her  use,  and  the  statute 
will  transfer  the  possession  to  her.  In  general,  the  terms 
of  the  statute  require  that  the  cestui  que  use  should  be  a 
different  person  fi-om  him  who  is  seised ;  but  if  the  use  is 
in  a  manner  different  from  the  seisin,  this  piinciple  is  re- 
laxed; and  hence,  if  one  seised  in  fee  bargains  for  a  val- 
uable consideration  to  stand  seised  to  the  use  of  himself 
for  life,  remainder  over  in  fee,  a  new  estate  is  by  the 
statute  vested  in  himself.  (1  Lom.  Dig.  210-'ll;  1  Th. 
Co.  Lit.  130.) 
3'.  A  Use  in  Esse. 

The  use,  whilst  it  must  exist,  may  be  in  possession,  re- 
version, or  remainder,  and '  may  be  created  by  express 
declaration,  or  may  result  to  the  original  owner  by  impli- 
cation of  Law.     (1  Lom.  Dig.  211.) 
4'.  The  Modern  Doctrine  of  Uses,  under  the  statute  27  Hen. 
Yin,  c.  10; 

w.  c. 

1'.  The  wordb  whereby  Estates  are  limited  under  the  statute. 
The  same  technical  words  of  limitation  are  required  as 
at  common  law.     (1  Lom.  Dig.  212 ;  Gilb.  Uses,  143,  n 
(1);  2  Th.  Co.  Lit.  576,  n  (A).) 

2*.  Uses  Contingent  and  Revocable. 

As  the  statute  of  uses  enacted  that  the  estate  of  cestui 
que  use  in  the  lands  should  be  "  after  such  quality,  Tnanner, 
form  and  condition"  as  he  had  in  the  use,  and  as  before 
the  statute,  a  future  use  might  be  made  to  arise,  withoui 
any  preceding  estate  (in  which  case  they  were  denominated 
springing  uses),  and  might  be  made  to  shift  from  one  to 
another,  by  matter  ex  post  facto  (when  the  use  was  styled 
a  shifting  use) ;  or  at  the  pleasure  of  the  creator,  existing 
uses  might  be  revoked,  and  new  ones  limited,  according  to 
the  stipulations  of  the  instrument  of  creation;  so  hmitar 
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tions  under  the  statute,  extending  to  the  lands  themselves, 
were  allowed  a  similar  plasticity,  although,  at  common 
law,  the  freehold  was  quite  incapable  of  being  so  disposed 
of.  (1  Lom.  Dig.  212-'13;  3  Th.  Co.  Lit.  123-'4;  Id. 
578  n  (A);  2  Bl.  Com.  334  &  n  (51);  Gilb.  Uses,  152, 
&c.,  Sugd.  note  (5).) 
3*.  Resulting  Uses,  and  Uses  by  Implication. 

These  are  uses  which  redound  to  the  benefit  of  the 
original  owner  of  the  estate,  in  consequence  of  not  being 
disposed  of  at  all,  or  not  being  validly  disposed  of,  to  any 
one  else.     The  former  phrase  is  employed  in  case  of  con- 
veyances operating  with  transmutation  of  the  possession, 
and  the  latter  in  the  other  class  of  conveyances  which 
operate  without  transmutation  of  possession,  namely,  by 
bargain  and  sale,  and  by  covenant  to  stand  seised.     Thus,  if 
the  owner  of  lands  enfeoffs  A  and  his  heirs,  with  livery  of 
seisin,  to  the  use  of  Z  for  life,  the  use  as  to  the  inheritance 
results  to  the  feoffor ;  and  if  a  bargainor  bargains,  for 
valuable  consideration,  to  stand  seised  to  the  use  of  the 
heirs  of  A,  the  use  during  the  life  of  A  (for  nemo  est  hceres 
viventis),  remains  in  the  bargainor,  and  is  called  a  use  by 
implication.      (1  Lom.   Dig.  215,  217;    1   Spence's  Eq. 
Jm-.  488.) 
Z\  The  Virginia  Statute  of  Uses  ;  W.  C. 
1®.  The  Terms  and  Effect  of  the  Virginia  Statute  of  Uses. 
The  Virginia  statute  of  uses  enacts  that,  "  By  deed  of 
bargain  and  sale,  or  by  deeds  of  lease  and  release,  or  by 
covenant  to  stand  seised  to  the  use,  or  deed  operating  by 
way  of  covenant  to  stand  seised  to  the  use,  the  possession 
of  the  bargainor,  releasor,  or  covenantor,  shall  be  deemed 
transferred  to  the  bargainee,  releasee,  or  person  entitled  to 
the  use,  as  perfectly  as  if  the  bargainee,  releasee,  or  person 
entitled  to  the  use,  had  been  enfeoffed  with  livery  of  sei- 
sin of  the  land  intended  to  be  conveyed  by  such  deed  or 
covenant."     (V.  C.  1873,  c.  112,  §  14 ;  Post  c.  xx.) 

The  effect  of  this  enactment  is  to  transfer  the  possession 
of  him  wko  is  seised,  to  him  who  has  the  use,  for  the  estate 
or  interest  which  he  has  in  the  use,  as  perfectly  as  if  the 
cestui  que  use  had  been  enfeoffed  with  livery  of  seisin  of 
the  land. 
2".  The  Conveyances  to  which  the  Statute  is  Applicable. 

It  is  applicable  to  those  only  which  operate  without 
transmutation  of  possession,  namely,  hargain  and  sale,  and 
covenant  to  stand  seised;  for  although  two  others  are  also 
named,  that  is  lease  and  release,  and  deed  operating  by  way 
of  covenant  to  stand  seised,  yet  the  latter  manifestly  does 
not  constitute  a  distinct  class,  and  the  lease  and  release  are 
no  more  than  a  lease  by  hargain  and  sale  for  a  term,  say  a 
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year,  and  a  release  operatiBg  as  at  common  law,  by  way  of 
enlargement.     (V.  C.  1873,  e.  112,  §  14  ;  2  Bl.  Com.  139); 
W.  C. 
1*.  Bargain  and  Sale. 

This  is  no  more  than  a  iargain  (which  our  statute  of 
conveyances  requires  should  be  under  seal,  V.  C.  1873,  c. 
112,  §  1,)  whereby,  for  valuable  consideration,  the  owner 
of  the  freehold  agrees  to  stand  seised  to  the  use  of  the  in- 
tended grantee  for  such  estate  (whether  for  years,  for  life, 
or  in  fee-simple),  as  may  be  designated.  The  use  thereby 
raised  in  the  grantee  is  executed  hy  the  statute,  so  as  to 
vest  in  him  the  possession  of  the  lands  for  the  estate  or  in- 
terest which  he  had  in  the  use.  (Grilb.  Uses,  187  &  seq ;, 
2  Bl.  Com.  338.) 

The  learned  author  of  Lomax's  Digest  does  indeed 
take  a  very  different  view  of  the  bargain  and  sale,  regard- 
ing it  as  designed  to  operate  without  reference  to  uses,  as 
a  transfer,  by  the  potent  effect  of  the  statute  itself,  of  the 
legal  title  to  the  bargainee,  (1  Lom.  Dig. '220,  576;  2 
Do.  184,)  which  construction,  if  the  true  one,  would  have 
anticipated  and  rendered  needless  the  subsequent  statute 
of  grants.  (V.  C.  1873,  c.  112,  §  4.) 
2*.  Covenant  to  Stand  Seised. 

This  differs  from  bargain  and  sale  only  in  the  considera^ 
tion.  Bargain  and  sale  is  for  value,  not  necessarily 
money,  as  was  formerly  thought,  but  anything  of  value. 
Covenant  to  stand  seised  is  iu  consideration  of  natural 
love  and  affection,  e.  g.,  for  child,  brother,  nephew,  cousin 
or  wife.  It  consists  simply  of  a  covenant  (under  seal 
necessarily  in  Virginia,  V.  C.  1873,  e.  112,  §  1,)  in  con- 
sideration of  natural  love,  &c.,  to  stand  seised  of  land  to 
the  use  of  the  covenantee,  which  use  the  statute  executes 
as  before.  (2  Bl.  Com.  338 ;  Gilb.  Uses,  92  &  seq,  243 
&c.;  1  Lom.  Dig.  200  &  seq.) 
3'.  Lease  and  Release. 

This,  as  already  stated,  is  merely  a  modification  of  the 
bargain  and  sale,  the  lease  taking  effect  under  the  statute, 
and  the  release  operating  at  common  law,  by  way  of  en- 
largement.    (2  Bl.  Com.  339 ;  2  Lom.  Dig.  200  &  seq.) 
3*.  The  Circumstances  necessary  to  the  Operation  of  the  Vir- 
giaia  Statute. 

The  same  as  in  the  English  statute,  27  Hen.  YHI,  c.lO. 
(Ante  p.  181,  3^) 
4®.  Modern  Doctrine  of  Uses  under  the  Statute. 

The  modern  doctrine  of  uses  under  the  statute  of  uses  iu 
Yirginia,  is  essentially  the  same  as  under  the  English  stat- 
ute, as  explained.  Ante  p.  182,  4^.) 
2".  Trusts. 
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Let  US  advert  to,  (1),  The  origin  and  nature  of  trusts  ;  (2), 
The  definition  of  a  trust-estate ;  (3),  The  several  modes  of 
creating  trusts;  and  (4),  The  rules  vs^hereby  trust-estates  are 
governed. 
W.  C. 
1*.  Origin  and  Nature  of  Trusts,  prior  to  the  Statute  of  UseSj 
27  Hen.  VIII,  c.  10. 

Tnists,  it  has  been  already  stated,  {Ante'p.  176, 1*^,)  have 
the  same  origin  as  uses,  and  are  of  a  very  similar  nature,  al- 
though they  are  not,  as  has  been  sometimes  said,  identical. 
Trusts,  or  as  Lord  Bacon  denominates  them,  special  trusts, 
was  the  name  originally  bestowed  in  those  cases  where  the 
person  seised  of  the  legal  estate,  as  trustee,  was  charged 
with  some  discretiojiary  power  touching  the  subject  of  the 
confidence,  so  that  a  court  of  equity  would  not  decree  atcon- 
veyance  to  ceslai  que  trust,  as  it  would  in  case  of  a  use. 
Thus,  when  the  confidence  was  to  sell  for  the  payment  of 
debts  and  legacies,  to  pay  the  profits  to  a  feme  covert,  to 
make  repairs,  and  the  like,  it  being  necessary  that  the  estate 
and  control  should  continue  in  the  person  seised,  so  as  to 
enable  him  to  accomplish  the  objects  designed,  the  transac- 
tion was  known  as  a  trust.  The  principles  and  doctrines 
applicable  to  them  were  in  general  the  same  as  in  the  case 
of  uses.  {2  Th.  Co.  Lit.  593,  n{C);  1  Spence's  Eq.  Jur. 
446,  448,  466  ;  1  Prest.  Est.  144;  1  Steph.  Com.  343.) 
2*.  Definition  of  a  Trust-estate. 

A  right  in  equity  to  take  the  rents  and  profits  of  lands, 
whereof  the  legal  estate  is  vested  in  some  other  person, 
called  the  trustee;  and  to  compel  such  trustee  (subject  to 
the  discretion  which  may  be  vested  in  him)  to  execute  such 
conveyances  of  the  land  as  the  person  entitled  to  the  pro- 
fits, who  is  called  the  cestui  que  trust,  shall  direct;  the  cestui 
que  trust  when  in  possession,  being  considered,  in  a  court  of 
law,  to  be  tenant  at  will  to  the  trustee.  (1  Lom.  Dig.  223.) 
S"*.  The  several  modes  of  creating  Trusts. 

Trusts  are  either,  (1),  Direct,  being  in  part  uses,  unex- 
ecuted by  the  statute  of  uses;  or  (2),  Indirect,  being  such 
as  a  court  of  equity  derives  from  the  apparent  intention  of 
the  parties,  or  from  the  nature  of  the  transaction; 
W.  C. 
1<'-  Direct  Trusts. 

These  are  uses,  which  for  various  reasons,  or  without 
reason,  have  been  held  to  be  not  executed  by  the  statute  of 
uses;  and  which,  therefore,  are  still  cognizable  in  equity 
only,  as  trusts.     (1  Lom.  Dig.  223;  2  Th.  Co.  Lit.  593,  n 

(C).) 

The  intent  of  the  'statute  27  Hen.  YIII  was  undoubtedly 
to  do  away  wholly  with  the  separation  between  the  legal 
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and  beneficial  ownership  of  lands,  and  to  abolish  uses  and 
trusts  altogether;  but  some  scruples  purely  technical,  some 
founded  upon  considerations  of  general  convenience,  and 
others  again  growing,  not  unreasonably,  out  of  the  phrase- 
ology of  the  statute  itself,  led  the  judges  to  constructions 
which,  instead  of  diminishing  the  power  of  the  court  of 
chancery  over  landed  estates,  tended  rather  to  increase  it. 
(2  Bl.  Com.  335,  &  n  (52).) 

The  eases  of  direct  trusts  (being,  as  above  explained, 
uses  not  executed  by  the  statute  of  uses)  are  the  following, 
namely:  (1),  A  use  upon  a  use;  (2),  Trusts  where  a  special 
discretion  is  reposed  in  the  person  seised  to  uses;  (3), 
Uses  declared  upon  the  possession  of  a  term  for  years; 
and  in  Yirginia,  (4),  Uses  declared  by  any  other  convey- 
ance than  a  bargain  and  sale,  covenant  to  stand  seised,  or 
lease  and  release ; 
W.  C. 
1*.  A  Use  upon  a  Use. 

Thus,  where  A,  for  a  valuable  consideration,  bargains 
to  stand  seised  of  land  to  the  use  of  Z,  to  the  use  o/  W, 
the  judges  held,  in  Tyrrel's  ease,  2  Dy.  155  a,  (4  and  5 
Ph.  &  Mar.),  about  twenty  years  after  the  enactment  of 
the  statute,  that,  as  before'  its  enactment,  no  use  could 
be  engendered  of  a  use  (because  it  would  be  repugnant), 
so,  under  the  statute,  the  courts  of  law  were  constrained 
to  hold  it  void ;  and  thus  it  was  left  again  to  be  cherished 
in  equity.  Another,  if  not  a  better  reason  for  the  doc- 
trine, is  assigned  by  Lord  Bacon,  namely,  that  the  sta- 
tute speaks  of  being  "seised  of  lands  aud  tenements'''  to 
the  use  of  another ;  and  so  the  case  of  one  seised  of  an 
use  is  not  within  its  purview.  (2  Washb.  E..  Prop.  161.) 
This  reasoning  has  not  satisfied  the  legal  world.  It  is 
said  that  the  instant  the  first  use  was  executed  in  Z, 
he  must  be  considered,  in  pursuance  of  the  statute,  as 
seised  of  the  land,  to  the  use  of  W,  and  that  the  latter 
use  should  thereupon  be  deemed  executed  as  well  as  the 
first.  But  the  contrary  has  been  long  settled, — that  is, 
that  a  use  cannot  be  limited  on  a  use, — and  thus,  as  was 
observed  by  Lord  Hardwicke,  in  Hopkins  v.  Hopkins,  1 
Atk.  591,  "a  statute  introduced  in  a  solemn  and  pomp- 
ous manner  (in  order  to  abolish  uses  and  trusts  altogether), 
has  had  no  other  effect  than  to  add,  at  most,  three  words 
to  a  conveyance. "  (2  "Washb.  E.  Prop.  161 ;  1  Lom.  Dig. 
223.)  That  is,  if,  before  the  statute  of  uses,  A  had  de- 
sired to  execute  a  use  in  B,  cognizable  only  in  equity,  he 
would  have  expressed  himself  thus:  "A  bargains,  for  a 
valuable  consideration,  to  stand  seised  to  the  use  of  D;" 
whereas  since  the  statute  the  words,  in  order  to  create  a 
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use  in  B,  would  be,  "A  bargains,  for  a  valuable  consider- 
ation, to  stand  seised  to  use  of  Z,  to  the  use  of  B." 
2^.  Trusts   such  as   before   the  Statute  would  have   been 
deemed  special  Trusts. 

The  same  considerations  which  before  the  statute  in- 
duced the  courts  of  equity  to  decline  to  interfere  with  the 
possession  of  the  person  seised — namely,  because  such 
possession  was  requisite  for  the  purpose  of  the  transac- 
tion {Ante,  p.  185,  1'^)  led  to  the  construction  that  special 
tnists  were  not  executed  by  the  statute,  but  remained  as 
before, — equitable  estates  only.  (1  Lom.  Dig.  224-'5;  2 
Bl.  Com.  336,  335,  n  (52).) 
3'.  Uses  declared  upon  the  Possession  of  a  Term  for  Years. 

This  exception  to  the  operation  of  the  statute  arises 
from  its  phraseology,  which  with  us  seems  to  contemplate, 
and  in  England  expressly  declares,  that  the  person  in  pos- 
session, shall  he  seised — that  is,  possessed  of  a  freehold. 
Hence,  if  A,  possessed  of  a  term  for  years,  bargains,  for 
a  valuable  consideration,  to  hold  it  to  the  use  of  Z,  the 
statute  does  not  transfer  the  possession  to  Z,  because  A  is 
not  seised,  but  only  possessed  of  the  term.  (2  Bl.  Com. 
336,  &  n  (52);  2  Th.  Co.  Lit.  593,  n  (C);  1  Lom.  Dig. 
228,  &c. ;  V.  C.  1873,  c.  112,  §  14.) 

It  should  be  observed,  however,  that  this  principle  does 
not  prevent  the  application  of  the  statute  to  create  a  term 
for  years,  supposing  the  lessor  to  be  seised  of  a  freehold 
estate.  Thus,  A,  seised  in  fee-simple,  may  bargain,  for  a 
valuable  consideration,  or  covenant  in  consideration  of 
natural  love  and  affection,  to  stand  seised  of  lands  to  the  use 
of  Z  for  a  year,  and  the  statute  will  immediately  transfer 
A's  possession  to  Z's  use,  so  as  to  confer  on  Z  an  estate  for 
a  year  in  the  land.  (1  Bl.  Com.  336,  n  (52).) 
4*.  Uses  created  by  any  other  conveyance  (in  Virginia)  than 
the  three  mentioned  in  the  Statute. 

Thus,  a  use  limited  upon  a  devise  by  will  (e.  g.  devise 
to  A,  in  fee-simple,  for  the  use  of  Z,  &c.),  would  not  be 
executed  by  our  statute,  although  it  would  be  by  statute  27 
Hen.  YIII,  c.  10.  So  neither  would  a  use  limited  upon 
a  feoffment ;  in  short,  no  use  will  be  jcxecuted  vsdth  us, 
unless  it  be  created  by  bargain  and  sale,  covenant  to  stand 
seised,  or  lease  and  release.  (V.  C.  1873,  c.  112,  §  14; 
Bass  V.  Scott,  2  Leigh,  356  1  Lom.  Dig.  228.) 

Uses  belonging  to  either  of  these  four  classes  are  cog- 
nizable (mly  in  equity,  but  are  still  maintainable  there,  as 
all  uses  were  prior  to  the  statute  27  Hen.  VIII ;  but  such 
unexecuted  uses,  as  has  been  said,  bear  since  the  statute, 
the  name  of  trusts.  They  descend,  are  conveyed,  and 
are  liable  to  debts,  like  legal  estates,  and  are  closely  as- 
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similated  to  them  in  all  particulars;  only  legal  estates- 
are  cognizable  no  where  else  but  in  a  court  of  law,  and 
trusts  iu  a  court  of  equity  alone.  Hence  a  conveyance  to 
raise  or  to  pass  a  tru^t,  if  it  is  of  freehold,  or  [inheritance, 
or  for  a  term  exceeding  Jive  years,  must  be  by  deed,  by  vir- 
tue of  the  statute  of  conveyances ;  and  a  contract  whereby 
a  trust  is  to  arise  at  a  future  time,  or  whereby  an  existing: 
trust  is  to  be  sold,  or  leased  for  a  term  exceeding  one  year, 
must,  by  the  statute  of  parol  agreements,  be  in  writing, 
signed  by  the  party  to  be  charged,  or  his  agent.  (V.  C.. 
1873,  c.  112,  §  1 ;  Id.  c.  140,  §  1  (cl.  6) ;  Henderson  v. 
Hudson,  1  Munf.  510;  Delaney  v.  Hutchinson,  2  Eand. 
186 ;  Jarratt  v.  Johnson,  11  Grat.  335.  But  see  Bank  of 
TJnited  States  v.  Carrington  &  al.,  7  Leigh,  579-80;  1 
Lom.  Dig.  230.) 
2".  Indirect  Trusts. 

Trusts  are  said  to  be  indirect  when  they  arise  from  the 
evident  intention  of  the  parties,  or  the  nature  of  the  trans- 
action, although  without  any  express  declaration  of  trust. 
They  are  divided  into  three  classes,  known  as  resulting, 
implied,  and  constructive  trusts,  all  enforceable  in  equity, 
and  are  not  within  the  English  statute  of  frauds,  29  Car.  H, 
c.  3,  §  7,  requiring  declarations  of  trust  to  be  in  writing, 
being,  indeed,  specially  excepted  by  section  eight  of  the 
same  statute ;  and  in  Virginia  also  it  would  seem  (although 
we  have  no  provision  corresponding  to  these  two  sections) 
that  such  trusts  may  arise  as  in  England,  without  loriting. 
(1  Lom.  Dig.  232.) 

Such  trusts  arise  in  all  those  cases  where  it  would  be 
contrary  to  the  principles  of  equity  and  good  conscience, 
that  he  in  whom  the  legal  seisin  is  vested  should  hold  the 
property  otherwise  than  as  trustee;  and  they  stand  either 
upon  the  -presumed  intention  of  the  parties,  or  independently 
of  such  intention,  are  forced,  by  operation  of  law,  upon  ike 
conscience  of  the  person  seised,  as  in  cases  of  meditated 
fraud,  notice  of  an  adverse  equity,  and  the  like.  (1  Lom. 
Dig.  232;  2  Stor.  Eq.,  §  1195.) 

Resulting  and  implied  trusts  include  such  interests  as 
arise  from  presumed  intention,  which  allots  a  beneiicial 
ownership  to  some  party  other  than  him  iu  whom  is  vested 
the  legal  title.  Constructive  trusts,  on  the  other  hand,  de- 
pend on  conclusions  of  hno,  independently  of  contract  or 
intent,  are  commonly  imposed  in  invitum,  and  embrace 
every  trust  arising  by  operation  of  law,  which  is  neither 
implied  nor  resulting.  (1  Lom.  Dig.  232-'3 ;  1  Spence's 
Eq.  Jur.  508,  &  seq.;  2  Stor.  Eq  ,  §  1195  &  seq.;  Cook  v. 
Fountain,  3  Swanst.  685.) 
W.  C. 
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1'.  Kesxilting  Trusts. 

These  are  such  trusts  as,  arising  from  the  presumed  in- 
tention of  the  parties,  redound  to  the  benefit  of  the  grantor. 
They  are  the  same  in  principle  as  resulting  uses  (1  Lom. 
Dig.  215),  the  general  rule  being  that  wherever,  upon  any 
conveyance  or  devise,  it  appears  that  the  grantee  or  de- 
visee was  intended  to  take  the  legal  estate  only,  the  equit- 
able interest,  or  so  much  as  remains  undisposed  of,  or  in 
the  sequel  fails  to  take  effect,  will  result  to  him  from 
whom  the  estate  proceeded,  or  to  his  heirs.  (1  Spence's 
Eq.  Jur.  510-'ll;  1  Lom.  Dig.  233;  Fonbl.  Eq.,  B.  II, 
c.  5,  §  1,  n  (a).) 

Parol  evidence,  it  seems,  is  admissible  to  repel  a  result- 
ing trust  arising  by  operation  of  law,  but  not  where  the 
trust  is  collected  from  the  terms  of  the  instrument  itself. 
Thus,  parol  evidence  may  be  given  to  show  that,  although 
the  equitable  interest,  or  part  of  it,  appears  to  be  undis- 
posed of  on  the  face  of  the  instrument,  yet  the  donee  was 
intended  to  take  beneficially,  unless  the  instrument  itself 
discloses  that  he  was  to  take  only  as  trustee  (1  Spence's 
Eq.  Jur.  511,  572;  2  Stor.  Eq.,  §  1202.) 

The  instances  of  resulting  trusts  may  be  enumerated 
thus:  (1),  where  a  conveyance  is  made  of  land  (as  by 
feoffment),  without  any  consideration,  or  any  declaration 
of  uses ;  (2),  "Where  a  conveyance  is  made  to  a  trustee, 
and  a  trust  is  declared  as  to  part,  the  conveyance  being 
silent  as  to  the  residue ;  (3),  Where  a  conveyance  is  made 
upon  such  trusts  as  shall  be  appointed,   and  there  is  a 
default  of  appointment;  (4),  Where  land  is  conveyed  on 
trusts  which  fail  of  taking  eflfect;  and  (5),  Where  a  con- 
veyance is  made  leaving  the  purchase-money  still  unpaid; 
W.  C. 
Is.  Where  a  conveyance  is  made  of  land  {e.  g.  by  feoff- 
ment), without  any  consideration,  or  any  declaration  of 
uses. 

Lord  Coke  treats  the  conclusion  that  a  trust  results  to 
the  grantor,  or  his  heirs,  as  dictated  by  natural  justice, 
and  the  principle  has  been  universally  conceded.  Yet 
it  seems  not  to  have  been  known  until  the  general  intro- 
duction of  uses.  (2  Th.  Co.  Lit.  581;  2  Stor.  Eq.  § 
1198,  1201;  1  Lom.  Dig.  2i6.) 
2s.  Where  a  conveyance  is  made  of  land  to  a  trustee,  and 
a  trust  is  declared  as  to  part,  the  conveyance  being  silent 
as  to  the  residue. 

This  is  in  exact  conformity  with  the  general  idea  of  a 
resulting  trust  already  stated.    (2  Stor.  Eq.  §  1199, 1200; 
1  Lom.  Dig.  246-'7.) 
3s.  Where  a  conveyance  of  land  is  made  upon  such  Trusts 
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as  shall  be  appointed,  and  there  is  a  default  of  appoint- 
ment 

This  is  essentially  the  same  case  as  the  precediag. 
(1  Lorn.  Dig.  245;  Clere's  Case,  6  Co.  17;  2  Stor.  Eq. 
§  1199.) 
46.  Where  land  is  conveyed  on  particular  Trusts,  which 
fail  of  taking  effect. 

Thus,  where  a  testator  devises  lands  to  trustees  in  trust 
to  sell,  and  to  apply  the  purchase-money  in  a  particular 
manner,  and  such  purpose,  cannot  be  effected,  the  fund, 
though  it  be  money,  will  be  considered  as  land,  and  will 
result  to  the  heir  at  law.  (1  Lom.  Dig.  247-8;  2  Stor.- 
Eq.  §  1196.) 
5^.  Where  a  conveyance  has  been  made  of  land,  and  the 
purchase-money  is  still  unpaid. 

Equity  regards  the  vendee  as  a  trustee  for  the  vendor, 
to  the  amount  unpaid,  and  that  whether  there  be  any 
special  agreement  to  that  effect  or  not.  It  is  competent, 
however,  for  the  purchaser  to  show  that,  in  any  particu- 
lar instance,  the  lien  was  waived,  and  such  waiver  may 
be  either  actual  or  implied.  Taking  a  bond  or  note  for- 
the  purchase-money  does  not  affect  the  vendor's  lien; 
but  a  distinct  and  independent  assurance,  such  as  the 
vendee's  bond  with  security,  or  a  mortgage  or  deed  of 
trust  on  the  land  sold,  or  part  of  it,  will  supersede  such 
lien.  (1  Lom.  Dig.  264  &  seq;  2  Stor.  Eq.  §  1217  & 
seq ;  E.edf ord  v.  Gibson,  12  Leigh,  243 ;  Duval  v.  Bibb, 
4  H.  &  M,  113;  Sharp  v.  Kerns,  2  Grat.  348;  Wilson 
V.  Brown,  5  Munf.  297;  Little  v.  Crown,  2  Leigh,  352; 
Tayloe  v.  Adams,  Gilm.  329.) 

In  Virginia,  the  vendor's  implied  lien  is  abrogated 
by  statute.  None  exists  imless  expressly  reserved  on  the 
face  of  the  conveyance.     (Y.  C.  1873,  c.  115,  §  1.) 

The  case  of  the  vendor's  lien  must  be  distinguished  from 
the  right  of  the  vendor  who  has  retained  the  title,  to  en- 
force a  specific  execution,  by  compelling  the  payment  of 
the  purchase-money,  and  to  subject  the  land  therefor;  a 
right  which  is  not  affected  by  the  statute  above-cited.. 
The  vendee,  and  persons  claiming  under  him,  can  never 
compel  a  relinquishment  of  the  legal  title,  unless  they 
are  clothed  with  equity  by  the  payment  of  the  purchase- 
money.  (Yancey  v.  Mauck  &  als,  15  Grat.  307-'8; 
Lewis  V.  Caperton's  ex' or,  8  Grat.  148 ;  Hanna  v.  Wil- 
son, 3  Grat.  243 ;  Knisely  v.  Williams,  3  Grat.  265.) 
2*.  Implied  Trusts. 

When  a  trust  arises  from  the  presumed  intention  of  the 
parties,  and  redounds  to  the  benefit,  not  of  the  gi-antor, 
but  of  third  persons,  it  is  denominated  an  implied  trust. 
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This,  it  will  be  observed,  is  rather  an  artificial  signification 
to  attach  to  the  phrase,  since  properly,  every  trust  which 
grows  out  of  the  presumed  intention  of  the  parties,  in- 
cluding resulting  trusts,  might  be  so  designated,  and 
indeed  most  writers  do  style  all  such  trusts  implied.  It 
is  desirable,  however,  to  discriminate,  by  a  difference  in 
name,  between  the  cases  where  the  trust,  in  pursuance  of 
such  presumed  intention,  redoimds  to  the  benefit  of  the 
grantor,  and  where  it  enures  to  the  benefit  of  third  per- 
sons. In  the  former  case,  as  we  have  seen,  it  is  said  to 
be  resulting,  and  in  the  latter  implied.  (1  Spence's  Eq. 
Jur.  509 ;  1  Lom.  Dig.  232-'3); 

Implied  trusts  are  as  follows:  (1),  Trusts  arising  out  of 
the  equitable  conversion  of  land  into  money,  and  money 
into  land;  (2),  Trusts  arising  where  land  is  conveyed 
to  one,  whilst  the  consideration  is  paid  by  another;  Qi), 
Trusts  arising  from  the  conveyance  of  land  to  one  part- 
ner, the  lands  having  been  paid  for  with  partnership 
funds;  and  (4),  Trusts  arising  frqm  a  joint-purchase  and 
joint-conveyance  by  and  to  several,  and  the  pm-chase- 
money  is  paid  by  one  only,  &c-.; 
W.  C. 
le.  Trusts  arising  out  of  the  Equitable  Conversion  of  land 
into  money,  and  money  into  land. 

The  doctrine  of  equitable  conversion  grows  out  of  the 
principle  that  equity  looks  upon  that  which,  in  pursuance 
of  contract,  or  of  the  directions  of  the  owner,  ought  to 
be  done,  as  actually  done.  Hence,  if  a  contract  is  made 
for  the  sale  of  lands,  the  seller  is  immediately  regarded 
in  equity  as  trustee  of  the  land  for  the  purchaser,  and 
the  purchaser  as  a  trustee  of  the  money  for  the  seller. 
The  vendee's  interest,  although  no  conveyance  has  been 
made,  is  treated  in  equity  as  real  estate,  and'is  devisable 
and  descendible  accordingly ;  and  the  vendor's  interest 
is  personalty,  and  passes  and  is  disposed  of  as  such.  (1 
Lom.  Dig.  234  &  seq ;  Yanmeter  v.  Yanmeter,  3  Grat. 
148;  Washington  v.  Abraham,  6  Grat.  65;  2  Stor.  Eq. 
§  1212  &  seq.) 
28.  Trusts  arising  where  land  is  conveyed  to  one  (A),  whilst 
the  consideration  is  paid  by  another  (B). 

If  it  does  not  appear  by  the  deed  itself,  that  a  third 
person,  other  than  the  grantee,  paid  the  money,  the  fact 
may  be  proved  by  parol,  and  the  trust  will  be  implied  in 
favor  of  the  person  who  advanced  the  price.  The  pre- 
sumption, however,  that  a  trust  was  intended  in  favor  of 
that  party  may  be  repelled,  not  only  by  showing  it 
afiirmatively,  by  declarations  or  otherwise,  but  also  by 
deductions   derived  from   the   relations  in   which   the 
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parties  stand  to  one  another.  Thus,  if  the  person  who 
supplies  the  money  is  a  parent,  or  standing  in  loco  parentis, 
to  the  grantee,  who  is  an  infant,  or  if  he  is  the  grantee's 
hasband,  the  supposition  that  the  grantee  was  meant  to 
be,  by  implication  only  a  trustee,  is  repelled,  and  sup- 
planted by  the  contrary  presumption  that  the  design 
was  to  make  a  provision  for  the  child  or  wife.  (1  Lorn. 
Dig.  241  &  seq.;  2  Stor.  Eq.  §  1201  &  seq.;  Bank  of 
U.  S.  V.  Carrington,  7  Leigh,  536.) 

3^.  Trusts  arising  from  the  conveyance  of  land  to  one 
Partner,  the  land  having^been  paid  for  with  partnership 
funds. 

Here,  upon  like  principles  as  in  the  preceding  case, 
(2e),  a  trust  is  implied  in  favor  of  the  partnership,  the 
money  having  come  from  that  source.  And  here,  as  in 
that  case,  it  may  be  proved  by  parol,  that  the  money  be- 
longed to  the  partnership,  and  parol  evidence  may  be 
adduced  also  to  repel  the  implied  trust,  by  showing  that 
the  parties  did  not  design  that  the  partner  to  whom  the 
conveyance  w^s  made  should  take  as  trustee,  but  for  his 
own  benefit.  (1 .  Lom.  Dig.  252  &  seq.;  2  Stor.  Eq.  § 
1207  &  seq.;  Brooke  v.  Washington,  8  Grat.  248.) 

Whether  the  trust  in  favor  of  the  partnership  will  be 
partnership  assets,  or  will  be  the  property  of  the  partners 
as  joint-tenants,  or  tenants  in  comTnon,  will  depend  on 
whether  it  was  expressly  or  otherwise  agreed  that  it 
should  be  partnership-stock.  If  bought  and  used  for  part- 
nership purposes,  with  the  social  funds,  it  is  scarcely 
possible  to  resist  the  inference  that  it  is  to  be  treated  as 
partnership  assets;  but  a  similiar  implication  does  not 
conclusively  arise  from  the  purchase  having  been  made 
with  partnership-money,  or  the  property  being  used  for 
partnership  purposes,  standing  alone.  When  it  has 
been  once  determined  to  be  partnership  assets,  it  is  then, 
for  all  the  purposes  of  the  partnership,  to  be  treated  as 
personalty,  (except  that  it  cannot  be  conveyed  by  one 
partner);  and  assumes  the  character  of  real  property 
only  after  the  partnership  debts  have  been  paid,  and  the 
shares  of  the  other  partners  have  been  provided  for,  that 
is,  only  as  to  the  widows,  heirs,  and  individual  creditors 
of  the  partners  respectively.  (1  Lom.  Dig.  253  &  seq. ; 
Pierce  v.  Trigg,  10  Leigh,  4:26-'7;  Wheatley  v.  Cal- 
houn, 12  Leigh,  265.) 

•i^.  Trusts  arising  from  a  joint-purchase,  and  joint-conveyance 
made  by  and  to  several  persons,  and  the  purchase- 
money  is  paid  by  one  wholly,  or  beyond  his  proportion. 

The  purchaser  who  thus  pays  more  than  his  ratable  pro- 
portion, will  have  a  lien  upon  the  land  in  his  favor,  for 
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the  excess  which  he  may  have  paid.  And  upon  like  prin- 
ciples, when  one  of  several  joint-purchasers  expends 
money  in  repairs  and  improvements,  he  has  a  lien  on  the 
land,  and  a  trust  is  raised  in  his  favor  for  the  amount. 
(1  Lorn.  Dig.  274;  Tompkins  v.  Mitchell,  2  Band.  428; 
Hays  v.  Wood,  4  Rand.  272.) 
3'.  Constructive  Trusts. 

Constructive  trusts  arise,  independently  of  the  intention  of 
the  parties,  by  construction  of  law  ;  being  fastened  upon  the 
conscience  of  him  who  has  the  legal  estate,  in  order  to 
prevent  what  otherwise  would  be  a  fraud.  They  occur 
not  only  where  property  has  been  acquired  by  fraud  or 
improper  means,  but  also  wliere  it  has  been  fairly  and 
properly  acq-uired,  but  it  is  contrary  to  the  principles  of 
equity  that  it  should  be  retained,  at  least  for  the  ac- 
quirer's own  benefit.  (1  Lorn.  Dig.  233;  1  Spence's 
Eq.  Jur.  511-'12.) 

Constructive  trusts  occur  in  the  following  cases,  amongst 
others;   namely,  (1),  Where  a  conveyance  is  made  to  a 
trustee  personally,  but  is  paid  for  with  trust  money;  (2), 
Where  a  renewal  of  a  lease  is  obtained  in  his  own  name 
by  a  trustee  or  other  person,  standing  in  a  confidential 
relation;  (3),  Where  purchases  of  the  trust  estate,  &c., 
are  made  by  trustees,  &c.;  and,  (4),  Where  fraud  has  oc- 
curred in  obtaining  a  conveyance. 
W.  C. 
Is.  Where  a  conveyance  of  land  is  made  to  one  who  is  a 
Trustee,  in  his  personal  capacity,  but  the  land  is  paid  for 
with  the  Trust-money. 

Parol  evidence  is  admitted  to  prove  that  the  land  was 
paid  for  with  the  trust-money,  although  it  was  at  one 
time  doubted  whether  that  did  not  conflict  with  the  rule 
forbidding  that  a  writing  should  be  contradicted  by  verbal 
testimony,  and  also  whether  it  was  not  adverse  to  tlie 
policy  of  the  statute  of  frauds,  29  Car.  Ill,  c.  3.  These 
difficulties,  however,  have  been  surmounted,  in  order  to 
guard  against  the  fraud,  and  abuse  of  trast,  which  would 
otherwise  ensue,  and  whatever  may  have  been  the  inten- 
tion of  the  trustee,  whether  honest  or  otherwise,  upon 
clear  proof  of  the  application  of  the  trust  money  to  the 
purchase,^  trust  will  be  decreed.  The  proof,  however, 
must  be  satisfactory,  and  not  merely  sufficient  to  warrant 
a  vague  conjecture.  (1  Lorn.  Dig.  250-51;  2  Stor.  Eq. 
§  1210.) 

Where  the  trustee  has  employed  his  own  money,  in 
part,  to  buy  the  land,  as  well  as  the  trust-money,  the  ef- 
fect of  the  trust  is  to  create  a  lien  on  the  land,  for  the 
amount  of  the  trust-fand  so  expended,  but  it  gives  no 
13 


194  QUALIFICATIONS  OF  INTEKE8T TEUST8.  [bOOK  II. 

further  title;  and  indeed  in  all  cases,  the  cestui  que  trust 
may  elect  to  be  repaid  his  money,  and  may  claim  a  lien 
on  the  property  pm-chased,  in  order  to  secure  it,  an  elec- 
tion which,  in  the  case  of  infants,  will  be  made  for  them 
by  the  court,  in  the  manner  most  advantageous  for  theni. 
(1  Lorn.  Dig.  251-'2;  2  Stor.  Eq.  §  1262;  Turner  v. 
Street,  2  Eand.  408.) 

2s.  "Where  a  renewal  of  Lease  is  obtained  in  his  own  name 
by  a  Trustee,  or  other  person  standing  in  a  Confidential 
Relation. 

The  trustee's  situation,  in  respect  to  the  estate,  gives 
him  access  to  the  landlord,  and  to  allow  him  to  use  that 
advantage  for  his  own  benefit  would  tempt  him  to  pre- 
judice the  interests  committed  to  Mm.  Whatever  lease 
he  obtains  by  way  of  renewal,  therefore,  although  it  pur- 
port to  be  a  new  lease  to  himself,  is  constructively  for  the 
benefit  of  cestui  que  trv^t.  (1  Lorn.  Dig.  256-'7  &  seq.; 
1  White  &  Tud.  Lead.  Cas.  48,  54,  Keech  v.  Sandford.) 

3s.  Where  purchases  of  out-standing  claims  upon  an  estate, 
or  of  the  estate  itself,  are  made  by  trustees,  or  by  some 
of  the  tenants  thereof,  connected  by  privity  of  estate  with 
persons  having  an  interest  therein. 

It  is  a  general  principle  which  will  resolve  most  of 
the  cases  of  this  sort,  that  a  trustee  is  not  at  liberty  to 
act  or  contract  for  his  own  benefit,  in  regard  to  the  sub- 
ject of  the  trust.  An  independent  interest  therein, 
would,  in  its  very  nature,  be  hostile  to  the  cestui  que 
trust,  and,  therefore,  repugnant  to  the  relation  which 
the  trustee  has  assumed.  The  trustee  can  occupy  no 
such  position,  unless  by  the  special  permission  of  a  court 
of  equity,  which  of  com-se  wiU  take  due  precautions  to 
shield  cestui  que  trusfs  interests.  But  when  the  cestui 
que  trust  is  sui  juris,  and  has  discharged  the  trustee  from 
the  trust,  the  disqualification  of  the  latter  to  purchase 
the  subject-matter,  or  to  act  concerning  it,  is  so  far 
modified  that  he  is  allowed  to  do  so  provided  there  is  no 
fraud,  concealment,  or  advantage  taken  of  information 
acquired  as  trustee,  although  the  transaction  is  even 
then  viewed  with  great  suspicion.  (1  Lom.  Dig.  259  & 
seq.;  Keech  v.  Sandford,  1  White  &  Tud.  L.  C.  53  & 
seq.;  1  Wh.  &  Tud.  L.  C.  126  <fe  seq.,  129,  145;  2  Stor. 
Eq.  §  1261  &  seq.) 

Hence,  if  a  trustee  purchases  claims  or  incumbrances 
against  the  trust-estate  at  a  discount,  the  purchase  shall 
enure  in  equity  to  the  benefit  of  cestui  que  trust,  after  re- 
imbursing the  trustee  for  his  outlay;  and  so  joint-tenants 
and  co-parceners  stand  in  such  confidential  relations  in 
regard  to  one  another's  interest  that  one  of  them  is  not 
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permitted  ia  equity  to  acquire  an  interest  in  the  pro- 
perty hostile  to  tliat  of  the  other,  and,  therefore,  if  one 
purchase  an  incumbrance  on  the  joint  estate,  or  an  out- 
standing title  thereto,  it  will  enure  at  the  election  of  the 
co-tenant  within  a  reasonable  time,  to  the  equal  benefit  of 
all.  And  agents  are  emphatically  within  the  same  prin- 
ciple, being  disabled  iu  equit}'  from  dealing  with  the 
matter  of  the  agency  for  their  own  benefit.  (1  White 
&  Tud.  L.  Cas.  55  to  57;  1  Lorn.  Dig.  260-'61;  Segar 
V.  Edwards,  11  Leigh,  213;  Buckles  v.  Lafferty's  Leg'ees, 
2  Eob.  292;  Welford,  &c.,  v  Chancellor,  5  Grat.  39.) 
•■  4fi.  Where  fraud  has  been  perpetrated  in  obtaining  a  Con- 
veyance. 

The  grantee  in  the  conveyance  will  be  regarded  as 
constructively  a  trustee  for  the  person  defrauded.     Thus, 
where  a  person  purchases  of  a  trustee  with  notice  of  the 
trust,  he  is  guilty  of  fraud,  (even  though  he  pay  a  valu- 
ble  consideration,)  and  is  trustee  for  the  person  entitled 
to  the  beneficial  interest.     So  a  fraudulent  purchaser  is 
only  a  trustee  for  the  honest  but  deluded  vendor;  an 
heir  preventing  a  devise  of  an  estate  to  another,  by  pro- 
mising to  perform  the  same  personally,  is  a  trustee  to 
the  amount  of  the  beneficial  interest  intended;  and  an 
agent  who,  being  authorized  to  purchase  an  estate  for 
another,  buys  it  for  himself,  is  a  trustee  for  his  principal. 
(1  Lom.  Dig.  262  &  seq ;  2  White  &  Tud.  L.  Cas.  59a 
(Pt.  I);  2  Stor.  Eq.  §  1265.) 
4*    Rules  by  which  Trust-estates  are  Governed ;  W.  C. 
1"-  Rules  whereby  Trust-estates  of  Freehold  are  Groverned. 
They  are  governed  by  rules  analogous  to  those  lohich- 
control  legal  estates  of  the  same  class,  except  only  that  a 
purchaser  for  valvable  consideration,  without  notice  of  the 
trust,  is  not  bound  to  execute  it.     (1  Lom.  Dig.  276  &  seq.) 
The  rules  applicable  to  these  estates  are  as  follows  :  (1), 
One  who  has   an  equitable  freehold   is  competent  to  all 
functions  requiring  a  freehold ;  (2),  Trust-estates  are  alien- 
able,  devisable,  and    descendible  like   legal-estates ;   (3), 
Trust-estates  of  inheritance  are,  in  Yirginia,  subject  to 
dower  and  cnrtesy  like  legal-estates  ;  (4),  Trust-estates  are 
liable  to  escheat  like  legal-estates;  (5),  Trust-estates  are 
liable  to  debts  and  charges  of  cestui  que  trust  like  legal- 
estates;  (6),  Trust-estates  merge  in  legal;  and  (7),  Trust- 
estates  will  not,  in  general,  support  ejectment,  nor  can  be 
relied  on  at  law  by  way  of  defence  thereto. 
W.  C. 
1^.  One  who  has  an  equitable  Freehold  is  competent  to  all 
functions  reqxdring  a  Freehold. 

Thus,  grand  jurors  being  formerly  required  to  be  free- 
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holders  (although  it  is  so  no  longer,  Y.  C.  1873,  c.  200,  § 
2,)  the  requirement  was  satisfied  by  an  equitable  freehold. 
And  so,  freeholders  being  still  required  for  an  escheator's 
jury,  (V.  G.  1873,  c.  109,  §  5,)  an  equitable  freehold  suf- 
fices. (Carter's  case,  2  Va.  Cas.  319  ;  Reynold's  ease,  4 
Leigh,  667 ;  Moore's  case,  9  Leigh,  639 ;  Burcher's  case, 
3  Rob.  826.) 

2'.  Trust-Estates  are  alienable,  devisable,  and  descendible, 
like  Legal  Estates. 

1  Lom.  Dig.  278 ;  Y.  C.  1873,  c.  112,  §  5. 

3'.  Trust-Estates  of  Inheritance  are,  in  Yirginia,  stibject  to 
Dower  and  Curtesy,  like  Legal  Estates. 

1  Lom.  Dig.  278  ;  Y.  C.  1873.  c.  112,  §  17. 

4*.  Trust-Estates  are  liable  to  Escheat,  like  Legal  Estates. 
1  Lom.  Dig  279 ;  Y.  C.  1873,  c.  109,  §  25. 

5*.  Trust-Estates  are  liable  to  all  Debts  and  Charges  of  cestui 
que  trust,  like  Legal  Estates. 

But  they  are  not  always  to  be  subjected  by  like  pro- 
ceedings. In  general  a  trust-estate  may  be  levied  on  by 
execution,  and  in  all  cases  is  subject  to  the  same  lien  by 
judgment  or  execution,  as  a  legal  estate ;  but  it  cannot  be 
levied  on  if  the  trust  is  subject  to  any  indefiniteness,  which 
would  probably  occasion  a  sacrifice  in  the  sale  under- ex- 
ecution. Recourse  must  then  be  had  to  a  court  of  equity. 
This  is  the  case  with  equities  of  redemption,  or  trusts  to 
sell  and  pay  debts,  and  with  any  unascertained  equitable 
interests,  none  of  which  are  capable  of  being  levied  on  by 
execution,  but  must  be  reached  in  equity.  (1  Lom.  Dig. 
280  ;  Claytor  v.  Anthony,  6  Rand.  308  ;'Coutts  v.  Walker, 
2  Leigh,  280.) 

These  qualified  trusts  which  creditors  can  subject,  if  at 
all,  in  equity  alone,  are  of  course  liable  to  be  almost  in- 
finitely varied,  according  to  the  requirements  of  domestic 
convenience,  and  sometimes  they  are  so  limited  that  they 
are  not  applicable  to  debts  of  cestuis  que  trust,  except  to 
a  very  modified  extent.  Thus,  where  property  is  settled 
for  the  maintenance  of  a  family,  the  expenditure  must  not 
exceed  the  annual  income,  nor  can  any  debts  contracted 
by  the  head  of  the  family,  (himself  only  one  of  the  cestuis 
que  trust),  nor  by  the  trustee  (although  the  profits  of  the 
trust  property  be  pledged  for  their  payment),  be  charged 
on  the  prospective  profits  beyond  the  current  income,  so 
as  to  bereave  the  beneficiaries  of  the  support  provided  for 
them.  But  where  the  trust  is  to  permit  the  husband  and 
wife,  during  their  joint  lives,  to  enjoy  all  the  interest  and 
profits  of  the  property,  the  trust-estate  is  liable  to  execu- 
tion, without  limitation,  at  the  suit  of  creditors  whose  debts 
are  for  supplies  furnished  for  th.e  proper  support  of  the  hus- 
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hand  and  loife.  In  this  latter  case,  the  intent  is  simply 
to  intercept  the  marital  rights,  and  shield  the  property 
from  the  husband's  general  creditors ;  in  the  former,  the 
purpose  is  to  protect  the  property  against  the  improvi- 
dence and  waste  of  the  cestuis  que  trust,  and  to  make  that 
which,  under  their  management,  would  have  been  dissi- 
pated in  a  short  time  a  permanent  fund,  furnishing  some 
support  for  the  household  for  an  indefinite  period.  Hence 
no  one  of  the  cest^iis  que  trust  has  any  interest  separable 
from  the  rest  which  can  lie  charged  or  disposed  of  by  him. 
The  fund  is  provided  for  the  common  mpport  of  the  fam- 
ily, and  can  only  be  enjoyed  jointly.  (Markham  v.  Guer- 
rant;  4  Leigh,  279  ;  Munday  v.  Vawter,  3  Grat.  518,  .547 ; 
Heath  v.  Richmond,  F.  &  Pot.  E  R.  Co.  4  Grat.  482; 
Perkins  v.  Dickinson,  4  Grat.  335  ;  Nickell  &  al  v.  Hund- 
ley &  als,  10  Grat.  336  ;  Johnston  v.  Zane  &  als,  11  Grat. 
570;  Scott  V.  Loraine,  6  Munf.  117;  Roanes  v.  Archer, 
4  Leigh,  550 ;  1  Lom.  Dig.  280  &  seq.) 

6'.  Trust-Estates  merge  in  Legal. 

Whenever  the  legal  and  trust-estates  come  to  the  same 
persons,  the  trust-estate  is  merged  in  the  legal,  for  a  man 
cannot  be  a  trustee  for  himself,  a-proposition  which,  if  not 
universal,  is  subject  to  no  other  exception  than  where  the 
party  has  the  whole  legal  estate,  and  only  a  partial  equit- 
able one,  and  the  merger  of  the  latter  would  be  a  disad- 
vantage to  him,  in  which  case  merger  does  not  occur.  (1 
Lom.  Dig.  283-'4.) 

V  Trust-Estates  will  not,  in  general,  suj^port  an  action  of 
ejectment,  nor  can  be  relied  on  at  laiv  by  way  of  defence 
thereto. 

The  first  branch  of  the  proposition — viz.,  that  trust- 
estates  will  not  support  an  action  of  ejectm,ent  for  the 
land — is,  strictly  speaking,  without  exception ;  but  lapse 
of  time,  and  other  circumstances,  sometimes  justify  a 
pyresumptiori  of  the  re-union  of  the  legal  title  with  the 
equitable  ownership,  in  which  case  the  action  may  be 
maintained,  not  on  the  equitable  title,  but  on  the  'pre- 
sumed legal  one.  This  presumption  of  re-conveyance  of 
the  legal  title  to  the  beneficial  owner  is  said  to  be  due, 
not  so  much  to  the  lapse  of  time  as  to  the  reasonable  as- 
sumption, that  what  ought  to  he  done  has  heen  done. 
Hence,  when  the  object  of  the  trust  is  satisfied,  the  con- 
veyance of  the  legal  estate  may  well  be  taken  for  granted, 
even  after  only  a  few  years,  unless  from  the  nature  and 
object  of  the  original  creation  of  the  legal  estate  in  the 
trustees,  there  is  no  inconsistency  between  the  equitable 
ownership,  and  the  fact  of  the  legal  estate  being  suffered 
to  remain  outstanding,  thus  excluding  such  presumptions 
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in  case  of  trust  terms  attendant  upon  the  inheritance.  (1 
Lom.  Dig.  284-'5;  Hopkins  v.  Ward,  6  Munf.  41;  Doe 
V.  Plowman,  2  B.  &  Ad.  573;  Doe  v.  Langdon,  12  Ad. 
&  El.  (64  E.  C.  L.)  719-'20;  Garrard  v.  Tuck,  8  Mann. 
Gr.  &  Scott  (65  E.  C.  L.),  248-'9.) 

The  defence  in  ejectment  must,  at  common  law,  have 
also  rested  in  like  manner  upon  a  legal,  and  not  on  an  equit- 
able title;  but  in  Virginia,  by  statute,  the  defendant  in 
ejectment  is  allowed  to  avail  himself  of  an  equitable  title 
in  three  cases,  namely,  (1),  Where,  in  an  action  hy  vendor 
against  vendee,  the  defendant  can  show  a  contract  of  sale 
in  writing,  signed  by  the  vendor  or  his  agent,  and  such 
performance  of  the  terms  thereof,  on  the  part  of  the  ven- 
dee, as  would  in  equity  entitle  him  to  an  unconditional 
conveyance  of  the  legal  title ;  (2),  Where,  in  an  action  by 
mortgagee  against  mortgagor,  the  defendant  can  prove 
the  payment  of  the  whole  sum,  or  the  accomplishment  of 
the  whole  purpose,  which  the  mortgage  was  made  to  se- 
cure or  effect,  so  that  he  would  in  equity  be  entitled  to  a 
decree  re-vesting  the  legal  title  in  him  unconditionally; 
and  (3),  Where,  in  an  action  by  the  grantee  to  the  grantor, 
in  a  deed  of  tru'st,  the  same  state  of  things  exists.  But 
in  order  to  avail  himself  of  these  equitable  defences,  the 
defendant  must  give  notice  thereof  in  writing  at  least 
sixty  days  before  the  trial;  and  at  all  events,  whether  he 
shall  or  shall  not  make  or  attempt  such  defence,  he  shall 
not  be  precluded  from  resorting  to  equity.  (V.  C  1873, 
c.  131,  §  20  to  22;  1  Lom.  Dig.  285,  &  seq. ;  Davis  v. 
Teays,  &c.,  3  Grat.  283 ;  Hale  v.  Home  &  als,  21  Grat.  112.) 
Q*".  Rules  by  which  Trust  Terms  are  governed. 

1  Lom.  Dia;.  287,  &  seq. ;  2  Stor.  Eq.  §  998,  &  seq.; 
W.  C. 

1'.  Trust  Terms  hi  Gh'oss. 

That  is,  terms  vested  in  trustees  for  the  use  of  persons 
not  entitled  to  the  freehold  or  inheritance.  Thej  pass  to 
the  personal  representatives  of  the  cestui  que  trust,  are 
alienable,  and  are  subject  to  debts,  in  the  main,  hke  legal 
estates.     (1  Lom.  Dig.  288-9.) 

2'.  Trust  Terms  attendant  upon  the  Inheritance. 

The  doctrine  touching  trust  terms  attendant  upon  the 
inheritance,  will  lead  us  to  observe,  (1),  The  nature  of 
terms  attendant  upon  the  inheritance;  (2),  The  modes 
wherel)y  they  become  so  attendant;  (3),  The  modes 
whereby  terms  once  attendant  become  terms  in  gross; 
(4),  The  succession  of  terms  attendant;  (5),  Their  em- 
ployment to  protect  innocent  purchasers;  (6),  Presump- 
tion of  their  surrender;  and  (7),  Changes  in  the  law  re- 
lating to  them  by  8  &  9  Vict.  c.  112; 
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l8.  Nature  of  Terms  attendant  upon  the  Inheritance. 

They  are  long  terms;  e  g,,  for  five  hundred  years, 
vested  in  ti'ustees  for  the  purpose  of  raising  children's 
portions,  paying  debts,  &c.,  which,  although  the  objects 
for  which  they  were  created  ar'e  satisfied,  yet  continue 
outstanding  in  the  trustees  or  their  personal  representa- 
tives; and  being  for  the  benefit,  and  subject  to  the  order 
of  the  owner  of  the  inheritance,  they  are  said  to  be  at- 
tendant upon  the  inheritance.  They  go,  with  the  in- 
heritance, to  the  heirs,  or  to  purchasers  thereof,  and  are 
kept  alive  under  the  direction  of  the  court  of  equity 
(whose  creature  the  whole  doctrine  of  attendant  terms 
is),  in  order  to  protect  innocent  purchasers  for  value 
against  incumbrances.  (1  Lorn.  Dig.  289,  &  seq. ;  2 
Stor.  Eq.  §  998,  &  seq.;  Willoughby  v.  Willoughby,  1 
T.  K.  763 ;  Maundrell  v.  Maundrell,  7  Yes.  582;  S.  C. 
10  Ves.  270;  Ante  p.  144-'5.) 

2*.  Modes  whereby  Terms  become  Attendant  upon  the  In- 
heritance. 

Terms  may  become  attendant,  either  by  an  express 
declaration  of  trust,  made  when  a  satisfied  term  is  assigned 
■  to  a  trustee;  or  by  implication  of  laio,  arising  out  of  the 
equitable  maxim  that  "that  should  have  the  satisfaction 
which  has  sustained  the  loss,"  so  that,  when  a  trust-term 
is  carved  out  of  the  inheritance  for  a  special  purpose, 
when  that  purpose  is  satisfied,  the  term  becomes  atten- 
dant on  the  inheritance.  (1  Lorn.  Dig.  290  &  seq;  2 
Stor.  Eq.  §  998, 1001;  Fonbl.  Eq.  414,  n  (1).) 

3s.  Modes  whereby  Terms  once  Attendant,  become  Terms 
in  Gross. 

By  the  indication  of  an  intention  on  the  part  of  the 
owner  of  the  inheritance  (being  also  the  owner  of  the 
term),  to  separate  the  term  from  the  inheritance.  It  thus 
becomes  a  term  in  gross,  and  is  treated  as  mere  person- 
alty, whilst  as  long  as  it  remained  attendant,  it  partook 
of  the  realty,  and  followed  the  fate  of  the  inheritance. 
(2  Stor.  Eq.  §  1002;  Fonbl.  Eq.  414,  n  (1);  1  Lom.  Dig. 
292  &  seq.) 

4^.  The  Succession  of   Terms  Attendant  upon  the  Inheri- 
tance. 

As  terms  attendant  are  considered  as  absolutely  an- 
nexed to  the  inheritance,  and  as  constituting  a  part  of  it, 
they  follow  the  descent  to  the  heir,  are  alienable  as  the 
inheritance  is,  by  deed  or  will,  and  constitute  real  assets. 
(1  Lom.  Dig.  293;  2  Stor.  Eq.  §  998  &  seq) 

5^.  The  employment  of   Terms  Attendant,  in  order  to  pro- 
tect innocent  purchasers  for  value  against  Incumbrances; 


200  QUALIFICATIONS  OF  INTEEE6T TRUSTS.  [bOOK  II. 

w.  c. 

1'^-  What  purchasers  are  thus  protected. 

Purchasers  complete,  and  ui  good  faith,  who  have 
paid  the  purchase-rnoney  in  full,  and  taken  a  conveyance^ 
without  notice  of  the  incumbrance.  (1  Lorn.  Dig.  294; 
2  Stor.  Eq.  §  1502;  Fonbl.  Eq.  442,  n  *;  Id.  444,  n  *.) 
2^.  The  Mode  of  Proceeding  in  order  to  make  the  Atten- 
dant Term  available. 

The  purchaser  (who  must  be  an  innocent  purchaser, 
for  value  and  vnthout  noticg),  obtains  an  assignment  of  an 
attendant  term.,  created  prior  to  the  incumbrance,  to  be 
made  to  trustees  for  him.  (1  Lom.  Dig.  294  &  seq;  4 
Kent's  Com.  89  &  seq;  Wms.  P.  Prop.  384;  Maundrell 
V.  Maundrell,  7  Yes.  582;  S.  C.  10  Ves.  270.) 
3"^.  The  Principle  on  which  the  Assignment  of  the  Atten- 
dant Term  affords  protection. 

The  principle  is  that  the  purchaser  has  equal  equity 
with  the  incumbrancer;  and  having  obtained  the  advan- 
tage of  the  assignment  to  trustees  for  him,  of  the  legal 
estate,  a  court  of  equity  will  not  take  that  advantage 
from  him  in  order  to  subserve  only  an  equal  equity. 
The  maxim  is,  when  equity  is  equal,  the  law  {i.  e.  the  legal 
title)  shall  prevail.  (1  Lom.  Dig.  294  &  seq;  Fonbl.  Eq.. 
442,  557,  561 ;  Id.  413.) 
4:^-  Instances  of  Incumbrances  thus  guarded  against; 
W.  G. 
1'.  Mortgages  and  other  Liens. 

Fonbl.  Eq.  557,  561;  1  Lom.  Dig.  294  &  seq. 
2\  Dower. 

1   Lom.   Dig.  295-'6;  4  Kent's  Com.  87  &  seq; 
Wms.  E.  Prop.  384;  1  Bright's  H.  &  Wife,  520  & 
seq;  2  Th.  Co.  Lit.  601,  n  (C);  Maundrell  v.  Maun- 
drell, 7  Ves.  582;  S.  C.  10  Yes.  270;  Ante  p.  144,  8?. 
6s.  Presumption  of  Surrender  of  Terms  Attendant  upon 
the  Inheritance. 

i^o  surrender  of  terms  once  attendant  upon  the  inher- 
itance is  to  be  presumed  from  mere  lapse  of  time,  nor 
without  express  evidence  to  warrant  such  presumption; 
for  that  would  be  to  defeat  the  object  intended  by  the 
assignment  of  such  terms.  There  must  have  been  a 
dealing  witK  the  estate,  by  the  owner  of  it,  in  a  way  in 
which  reasonable  men,  and  men  of  business,  would  not 
have  dealt  with  it,  unless  the  term  had  been  put  an  end 
to.  (Doe  v.  Plowman,  2  B.  &  Ad.  (23  E.  C.  L.)  573 ; 
Doe  V.  Langdon,  12  Ad.  &  El.  N.  S.  (64  E.  C.  L.)  719 ; 
Garrard  v.  Tuck,  8  Man.  Gr.  &  Scott  (65  E.  C.  L.)  248; 
1  Lom.  Dig.  297. ) 
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7s.  Changes  in  the  law  of  Attevdant  Terms,  wrought  by  8 
and  9  Vict.  c.  212,  §  1,  2,  (A.  D.  1845.) 

Wms.  E.  Prop.  387; 
W.  C. 
1'^.  Attendant  Terms  which  were  satisfied  on  Blst  Decem- 
ber, 1845. 

Every  satisfied  term,  which  either  by  express  declara- 
tion, or  by  construction  of  law,  shall,  on  the  31st  De- 
cember, 1845,  be  attendant  on  the  inheritance,  shall  on 
that  day  absolutely  cease,  but  notwithstanding,  if  then 
attendant  by  express  declaroAion,  it  shall  afford  the  same 
protection  against  incumbrances,  &c.,  as  if  it  had  con- 
tinued to  subsist,  but  had  not  been  assigned  or  dealt  with, 
after  31st  December,  1845.  (§  1.) 
2^^.  Attendant  Terms  (then  subsisting  or  thereafter 
created)  which  should  become  soiisjied  after  31s<  Decem- 
ber, 1845. 

If,  after  31st  December.  1845,  terms  shall  become, 
by  express  declaratiori,  or  by  construction  of  law,  atten- 
dant upon  the  inheritance,  they  shall,  immediately  upon 
becoming  so  attendant,  absolutely  cease.     (§  2.) 
3*.  Doctrine  touching  the  Estate  of  Cestui  que  trust,  and  the 
Estate,  Liability  and  Duty  of  Trustees. 

In  unfolding  this  subject,  we  are  to  contemplate,  (1), 
The  estate  of  the  cestui  que  trust;  (2),  The  estate  of  the 
trustee;  (3),  The  trustee  laboring  under  disabilities,  difii- 
culties  and  doubts ;  (4),  The  obligation  of  a  purchaser  from 
the  trustee  to  see  to  the  application  of  the  purchase-money; 
(5),  The  doctrine  touching  the  joint-action  of  several  trus- 
tees; (6),  The  doctrine  forbidding  the  trustees  to  employ 
the  trust  for  their  private  advantage;  (7),  The  obligation 
of  the  trustee  to  indemnify  the  cestui  que  trust  for  any 
breach  of  trust;  (8),  Allowances  to  trustees;  (9),  The  ob- 
ligation of  cestui  que  trust  to  indemnify  the  trustee;  (10), 
The  purchase  of  the  trust-subject  by  the  trustee;  (11), 
Disclaimer  of  trust  by  trustee;  (12),  Failure  of  trustee  by 
death,  removal,  or  otherwise;  (13),  Recommendatory  or 
precatory  trusts;  (14),  Yague  and  indeiinite  trusts;  (15), 
The  local  jurisdiction  over  trusts;  and  (16),  The  duty  of 
trustees ; 
W.  C. 
1'.  Estate  of  the  Cestui  que  Trust ;  W.  C. 
Is.  The  Bights  of  Cestui  que  Trust. 

It  is  still  held,  in  conformity  to  the  old  law  of  uses, 
that  pernancy  (or  enjoyment)  of  the  profits,  execution 
of  estates  and  defence  of  the  title,  are  the  three  great 
properties  of  a  trust.  So  that  the  court  of  chancery 
will  compel  trustees:  1,  To  permit  cestui  que  trust  to  re- 
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ceive  the  rents  and  profits  of  the  land ;  2,  To  execute 
such  conveyances  as  cestui  que  trust  shall  direct ;  3,  To 
defend  the  title  of  the  land  in  any  court  of  law  or 
equity.  But  cestui  que  trust  is  entitled  to  a  conveyance 
only  where  the  whole  of  the  trust  belongs  to  him ;  where 
the  instrument  creating  the  trust  does  not  forbid;  and 
where  the  trustee  is  clothed  with  no  discretion  in  the  man- 
agement of  the  trust.  (1  Lom.  Dig.  300 ;  2  Stor.  Eq.  § 
1275,  979.) 
2s.  How  the  Cestui  que  Trust  is  affected  by  acts  of  the 
Trustee. 

No  act  or  omission  of  the  trustee  will  prejudice  the 
cestui  que  trust,  save  only  that,  if  the  trustee  is  in  actual 
possession  of  the  estate  (which  seldom  happens),  and  con- 
veys it  for  a  valuable  consideration,  or  mortgages  it  to  a 
person  who  has  no  notice  of  the  trust,  such  purchaser  or 
mortgagee  is  entitled  to  hold  against  cestui  que  trust.  (1 
Lom.  Dig.  300,  301 ;  2  Stor.  Eq.  §  977.) 
3e.  Liability  of   Cestui  que  Trust's  Estate  for  his  Debts. 

Estates  of  every  kind,  holden  or  possessed  in  trust, 
are  subject  to  all  the  debts  and  charges  of  the  cestui  qus 
trust,  as  if  they  were  legal  estates.  (V.  C.  1873,  c.  112, 
§•16;  Ante^.  196,  5'.)' 
•is.  Relation  to  the  Trust  of  one  who  pm'chases  from  the 
Trustee  with  notice  of  the  Trust. 

Such  purchaser,  with  notice,  is  himself  a  trustee,  and 
will  be  constrained  to  execute  the  trust,  however  valu- 
able the  consideration  he  may  have  paid ;  and  if  he  seUs 
the  subject  to  an  innocent  jJurchaser  for  value,  without 
notice,  whereby  it  is  exempted  from  the  trust,  he  is  per- 
sonally responsible  to  cestui  que  trust  for  the  value  of  the 
property,  just  as  under  corresponding  circumstances,  the 
original  trustee  is.  (1  Lom.  Dig.  301-'2;  2  Stor.  Eq. 
§  1257;  Tompkins  &  al,  v.  Powell,  6  Leigh,  580;  Heth 
V.  Richmond,  E.  &  P.  R.  R.  Co.,  4  Grat.  518;  Mun- 
day  V.  Vawter  &  als,  2  Grat.  546-'7 ;  Duncan  v.  Jaudon, 
15  Wal.  175.) 

And  so  a  sale  of  the  trust-subject  by  the  trustee,  at 
a  large  sacrifice,  to  a  purchaser,  witli  full  notice  of  the 
trust,  constitutes  such  an  improper  dealing  with  and  de- 
vastavit of  the  subject  of  the  trust  as  will  render  both 
trustee  and  purchaser  prima  facie  responsible  therefor. 
And  it  is  for  them  to  show  that  the  necessities  of  the 
trust  required  the  sacrifice.  (Fisher  v.  Bassett,  9  Leigh, 
119;  Pinckard  v.  TTood's,  8  Grat.  144;  Cocke  &  al,  v. 
Minor,  25  Grat.  254.) 

Whilst  the  court  of  equity  thus  protects  the  cestui  que 
trust  against  the  wrongful  acts  of  the  trustee,  except 
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where  the  rights  of  an  innocent  purchaser  for  value,  and 
without  notice  intervene,  the  trustee's  convej'ance,  how- 
ever irregular,  passes  the  legal  title,  so  that  in  a  court 
of  law,  it  is  as  complete  and  absolute  at  least  as  that  of 
the  trustee  himself  was.  (1  Lom.  Dig.  302 ;  Taylor  v. 
King,  6  Munf.  366.) 

In  order  that  a  purchaser  may  be  protected  as  an  in- 
nocent purchaser,  he  must  have  paid  a  valuable  considera- 
tion, and  have  become  a  complete  purchaser  by  getting  a 
conveyance  of  the  legal  title  before  he  had  notice  of  the 
trutt.  A  valuable  consideration  is  never  mere  love 
and  affection,  even  for  the  nearest  connections;  but 
it  must  be  a  benefit  to  the  grantor,  or  to  a  third  per- 
son at  his  request,  or  some  loss,  trouble,  or  inconveni- 
ence, or  the  risk  thereof  to  the  grantee.  A  pre-existing 
debt  is  regarded,  in  Vii-ginia,  as  constituting  a  valuable 
consideration  for  a  deed  of  trust,  or  mortgage  to  provide 
for  it,  whether  the  debt  be  thereby  satisjied  or  only  col- 
laterally secured;  and  the  creditor  secured  by  such  deed 
of  trust  or  mortgage,  is  thenceforward  regarded  no 
longer  as  a  creditor,  but  as  a  purchaser.  (Tate  v.  Liggat, 
2  Leigh,  104;  Wickham  v.  Lewis,  Martin  &  Co.,  13 
Grat  437.)  The  purchaser  must  also  be  a  purchaser  with- 
out notice,  which  may  be  either  direct  or  constructive. 
Direct  notice  is  an  actual,  positive  knowledge  of  the  prior 
incumbrance  or  trust,  regularly  communicated  to  the 
purchaser,  or  his  agent,  during  the  transactions,  by  some 
one  interested  in  the  subject,  and  therefore  probably  in- 
formed in  relation  to  it.  Constructive  notice  is  no  more 
than  evidence  of  notice,  where  the  presumption  of  it  is 
satisfactorily  warranted  by  the  facts,  or  made  needful 
by  considerations  of  general  policy.  Thus,  a  man  has 
constructive  notice  of  the  contents  of  the  instrument 
under  which  his  vendor  claims  to  derive  his  power  to  sell, 
and  of  any  deed  or  will  therein  referred  to,  and  of  any 
fact  which  might  have  been  learned  thence.  So  the  pos- 
session of  a  tenant  is  constructive  notice  of  the  actual  in- 
terest he  may  have,  but  not  of  his  lessor's  interest ;  nor, 
it  seems,  is  being  a  witness  to  an  instrument  of  itself 
notice  thereof,  since,  in  practice,  a  witness  is  seldom 
privy  to  the  contents  of  the  writing.  A  purchaser  with 
notice  from  one  without,  is  protected  as  a  part  of  what 
is  due  to  the  latter;  and  so  also  is  a  purchaser  without 
notice  from  one  with  notice.  (1  Lom.  Dig.  510  &  seq. ; 
4  Kent's  Com.  179 ;  Wickham  &  al.  v.  Lewis  Martin  & 
Co.,  13  Grat.  437;  Swift  v.  Tyson,  16  Pet.  1;  French 
V.  Loyal  Co.,  5  Leigh,  655;  Jackson  v.  Updegraife  & 
al.,  1  Rob.  107;  Spengler  v.  Snapp,  5  Leigh,  478;  Dun- 
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can  V.  Jaudon,  15  Wal.  175;  Basset  v.  Nosworthy,  2 
Wh.  &Tud.  L.  Gas.  (Ft.  1),  77&  seq,  83  &  seq,106-'7.) 

The  purchaser  must  also  be,  as  we  have  seen,  a  com- 
plete purchaser;  that  is,  he  must  have  paid  all  the  pur- 
chase-money (not  merely  secured  it  to  be  paid),  and  have 
actually  taken  a  conveyance  of  the  legal  title  (and  not  arti- 
cles merely,  to  convey),  before  he  received  the  notice.  (1 
Lorn.  Dig.  511 ;  Beverly  v.  Brooke  &  al.,  2  Leigh,  426; 
Doswell  V.  Buchanan's  Ex'ors,  3  Leigh,  355 :  Basset  v.. 
Nosworthy,  2  Wh.  &  Tud  L.  Gas.  (Pt.  I),  91  &  seq.) 
5^.  Liability  of  the  Estate  of  Cestui  que  Trust  to  Escheat. 

It  is  liable  to  escheat  like  a  legal  estate,  whether  for 
lack  of  heirs,  or  because  of  the  disability  of  alienaTge. 
The  only  difference  is,  that  where  the  interest  is  equit- 
able, the  proceedings  are  not  cognizable  before  the  es- 
cheator  and  his  jury,  but  must  take  place  in  a  court  of 
equity.  (Y.  C.  1873,  c.  109,  §  25 ;  Hubbard  v.  Good- 
win, 3  Leigh,  492.) 
2'.  The  Estate  of  the  Trustee;  W.  G. 
is.  The  Liability  of  the  Trustee's  estate  for  his  oiim  Debts, 
ic. 

From  an  early  period  after  the  establishment  of  trusts, 
it  has  been  the  settled  doctrine,  that  in  equity  the  estate 
of  the  trustee  shall  not  be  subject  to  his  specialty  and 
judgment  debts,  which  confer,  at  most,  only  a  general 
lien,  although  it\vill  be  charged  with  a  mortgage  or  other 
specific  lien,  made  by  him  to  secure  a  bona  fide  debt  to  a 
creditor,  without  notice  of  the  trust ;  nor  is  it  subject  to 
the  dower  or  curtesy  of  the  trustee's  consort.  The  legal 
estate,  save  only  in  case  of  a  purchaser  for  value,  and 
without  notice,  is  exclusively  for  the  benefit  of  the  cestui 
que  trust.  (1  Lorn.  Dig.  299,  301.) 
2s.  The  Liability  of  the  Trustee's  Estate  to  Escheat. 

The  doctrine  of  the  common  law  upon  this  point  is  not 
fully  determined.  The  mere  fact  that  the  trustee  is  an 
alien  seems  to  operate  nothing,  at  least  if  the  trust  is  a 
temporary  one  to  provide  for  the  payment  of  debts;  but 
when  the  trustee  dies  without  heirs,  it  seems  to  be  the 
better  opinion  that  the  lord  took  the  land  discharged  of 
the  trust.  (Gilb.  Uses,  10,  367,  445;  Ferguson  v.  Frank- 
lin, 6  Munf.  305.) 

Whether  this  rigorous  doctrine  of  the  common  law 
ever  existed  in  Virginia,  so  that  the  Gommouwealth  in 
the  case  supposed  would  take  the  lands  discharged  of 
the  trust,  has  been  gi-avely,  and  with  good  reason, 
doubted  (1  Tuck.  Gom.  67,  Pt.  I) ;  but  all  doubt  is  re- 
moved by  statute,  which  declares  that  an  "estate  vested 
in  a  person  merely  by  way  of  mortgage,  or  in  trust,  shall 
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not  escheat  or  be  forfeited  to  the  Commonwealth,  by  rea- 
son of  the  mortgagee  or  trustee  being  an  alien,  or  dying 
without  heirs."  (V.  C.  1873,  c.  109,  §  25.) 
3*.  Trustee  laboring  under  Disabilities,  Difficulties,  or  Doubts. 
Trusts  being  peculiarly  the  subjects  of  equity-cogniz- 
ance, and  the  court  of  equity  being  charged  with  the 
supervision  and  control  of  their  execution  in  all  cases,  the 
trustee  has  always  the  privilege,  and  it  is  his  duty  to  ap- 
peal to  that  court  in  any  case  pf  doubt  or  difficulty  for 
instructions ;  and  in  case  of  disabilities,  it  is  competent  in 
general,  to  the  chancellor,  to  supplement  what  may  be 
wanting  in  the  trustee,  by  the  discretion  and  power  of 
the  court.  Tims,  if  doubts  arise  as  to  the  amount  due 
under  a  deed  of  trust  to  secure  debts,  or  as  to  the  title  to 
the  property,  or  difficulties  in  respect  to  the  relative 
priority  of  successive,  or  conflicting  incumbrances,  or  in 
relation  to  any  other  point  connected  with  the  trustee's 
duty,  he  ought  not  to  proceed  to  carry  the  trust  into  ex- 
execution,  save  under  the  advice  and  sanction  of  the  court 
of  equity ;  and  if  he  does  not  apply  to  the  court  any  one 
else  interested  may  do  so.  (Quarles  v.  Lacy,  4  Munf. 
251 ;  Lane  v.  Tidball,  Gilm.  132 ;  Wilkins  v.  Gordon,  11 
Leigh,  547;  Miller  v.  Trevillian,  2  Eob.  25;  Kossett  v. 
Fisher,  11  Grat.  492;  2  Stor.  Eq.  §  1267.) 

Special,  although  it  would  seem  superfluous,  provision 
is  made  by  statute  with  us  for  the  interposition  of  equitj', 
where  an  infant,  insane  person,  or  married  woman  is  en- 
titled to  or  bound  to  renew  any  lease,  but  the  jurisdiction 
can  be  exercised  only  by  the  circuit  or  corporation  courts. 
(V.  C.  1873,  c.  124,  §  1;  Id.  c.  154,  §  38;  Va.  Const. 
1869,  Art.  VI,  §  14.)  And  the  same  courts  are  also 
clothed  with  power  to  decree  the  sale  of  the  estate  of  any 
minor,  or  insane  person,  whenever  it  shall  appear  clearly 
to  be  for  his  interest,  at  the  instance  of  the  guardian, 
committee,  or  trustee,  or  of  any  beneficiary  interested 
therein,  the  proceeds  to  be  invested  under  the  direction 
of  the  court.  And  if  the  insane  person  or  infant  be  a 
husband,  the  relinquishment  of  the  wife's  dower  in  his 
lands,  or  of  her  own  estate,  may  also  be  made  under  the 
direction  of  the  court.  And  so  also  where  the  wife  is 
insane,  (but  not  where  she  is  an  infant),  the  same  courts, 
upon  the  application  of  the  husband,  may  in  their  discre- 
tion, direct  a  release  of  her  dower  in  the  lands  proposed 
to  be  sold,  to  be  executed  by  a  commissioner  appointed 
for  the  purpose,  the  court  tailing  due  care  to  secure  her 
interests.  (V.  C.  1873,  c.  124,  §  2  to  11;  Id.  c.  154,  § 
4  to  7.) 

Provision  is  likewise  made  with  us  for  the  sale,  under  the 
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direction  of  the  circuit  and  corporation  courts,  of  contin- 
gent interests,  limited  to  persons  not  in  being,  or  not  as- 
certained, with  a  view  to  the  investment  of  the  proceeds 
of  sale  in  some  more  eligible  way,  for  the  benefit  of  the 
parties  who  are  interested,  whether  immediately  or  con- 
tingently; due  precaution  being  taken  to  guard  the  in- 
terests of  persons  who  are  not  sui  juris,  and  of  those  not 
in  being,  or  not  ascertained.  (V.  C.  1873,  c.  112,  §  20  to 
24.)  And  this  statute  is  believed  to  be  applicable  as 
well  where  the  limitation  originated  before  its  enactment 
as  where  they  originated  *  since.  Even  private  acts  of 
legislation  providing  for  such  conversion  and  re-invest- 
ment, supposing  them  to  be  obtained  and  used  fairly, 
and  in  good  faith,  are  not  liable  to  objection.  (Clarke 
V.  Van  Surley,  15  Wend.  (N.  Y.)  436 ;  Cochran  v.  Same, 
20  Wend.  365;  Williamson  v.  Beny,  8  How.  537;  Wil- 
liamson V.  Irish  Presb.  Cong.  Id.  665;  Williamson  v. 
Ball,  Id.  568;  Florentine  v.  Barton,  2  Wal.  216,  217; 
Williamson  v.  Suydam,  6  Wal.  737-8  ;  Stanley  v.  Colt, 
5  Wal.  169^70;  Eice  v.  Parkman,  16  Mass.  331; 
.Cooper  V.  Hepburn,  15  Grat.  563,  558 ;  Cool.  Const.. 
Lim.  98,  &c.)  This  species  of  legislation,  says  Judge 
Cooley  "may  perhaps  be  properly  called  prerogative  re- 
medial legislation.  It  hears  and  determines  no  rights ;  it 
deprives  no  one  of  his  property.  It  simply  authorizes 
one's  real  estate  to  be  turned  into  personal,  on  the  ap- 
plication of  the  person  representing  his  interest,  and  under 
such  circumstances  that  the  consent  of  the  owner,  if  (he 
were)  capable  of  giving  it,  would  be  presumed.  It  is  in 
the  nature  of  the  grant  of  a  privilege  to  one  person, 
which  at  the  same  time  affects  injuriously  the  rights  of 
no  other."  (Cool.  Const.  Lim.  103;  Dwarr.  Stat.  (Pot^ 
ter),  487,&c.) 

It  seems,  indeed,  tliat  independently  of  the  Virginia 
statute  last  cited,  or  of  any  special  statute,  whenever  the 
court  of  chancery  has  power  to  decree  the  conversion  of 
real  estate  into  personal,  it  may  do  so  notwithstanding 
the  contingent  interests  of  some  of  the  parties  not  yet  in 
being,  or  not  ascertained,  pi'ovided  all  the  parties  are 
brought  before  the  court  that  can  be  brought  before  it, 
and  especially  where  the  rights  of  the  non-existent,  or  as 
yet  unascertained,  parties  will  be  represented  and  suffici- 
ently defended  by  the  persons  who  are  made  parties,  and 
who  have  motives  of  self-interest  and  affection  to  make 
such  defence.  And  this  is  styled  the  doctrine  of  the  re- 
presentation  of  parties.  (Stor  Eq.  PI.  §  145,  792;  Coop., 
Eq.  PI.  36,  77  to  83;  Mitf.  Eq.  PL  140-41;  Leonard  v. 
Ld.  Sussex,  2  Vern.  527;  Allen  v.  Papworth,  1  Ves. 
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Sen'r  163;  Finch  v.  Finch,  2  Yes.  Sen'r  491;  Gaskell  v. 
Gaskell,  6  Sim.  (9  Eng  Ch.)  448;  Giffard  v.  Hort,  1  Seh. 
&  Let  409;  Baylor  v.  De  Jarnette,  13  Grat.  166  &  seq. ; 
Faulkner  v.  Davis,  18  Grat.  684  &  seq,  691-2.) 

In  ease  of  disabilities  on  the  part  of  the  trustee,  a  whole- 
some provision  has  been  made  by  statute  in  Yirginia, 
declaring  that  "  a  court  of  equity  in  a  suit  in  which  it  is 
■  proper  to  decree  or  order  the  execution  of  any  deed  or 
wi-iting,  may  appoint  a  commissioner  to  execute  the  same ; 
and  the  execution  thereof  shall  be  as  valid  to  pass,  re- 
lease, or  extinguish  the  right,  title  and  interest  of  the 
party  on  whose  behalf  it  is  executed,  as  if  such  party  had 
been  at  the  time  capable  in  law  of  executing  the  same, 
and  had  executed  it. "  (Y.  C.  1873,  c.  174,  g  7.)  And 
a  like  prudent  provision  is  made  to  facilitate  the  substitu- 
tion of  a  new  trustee,  where  the  former  one  has  died,  re- 
moved from  the  State,  or  declines  to  accept  the  trust. 
Not  only  may  a  court  of  equity  make  the  substitution,  as 
it  might,  independently  of  statute,  but  the  personal  repre- 
sentative of  a  sole  or  surviving  ti'ustee  may  execute  the 
trust,  and  the  circuit  or  corporation  court  of  any  county 
or  corporation  in  which  the  deed  is  recorded,  may  appoint 
a  new  trustee,  on  motion,  after  ten  days'  notice  to  the 
other  parties  in  interest.  (Y.  C.  1873, 'c.  174,  §  8,  9.) 
4'.  Obligation  of  one  who  purchases  from  the  Trustee  to  see 
to  the  Amplication  of  the  Purchase-money ;  "W.  C. 
Is.  Circumstances  generally  requisite  to  charge  the  Fur- 
chaser  with  the  application  of  the  Purchase-money;  W.  C. 
1^-  Notice  of  Trust  to  the  Purchaser. 

Of  course  a  knowledge  of  the  trust  must  be  brought 
home  to  him,  at  least  if  he  is  a  purchaser  for  value.    (1 
Lom.  Dig.  301-'2;  2  Stor.  Eq.  §  1124-'5.) 
2^-  ISTo  certain  hand  designated  to  receive  the  Money. 

Hence,  in  an  ordinary  deed  of  trust  to  secure  the 
payment  of  debts,  where  power  is  given  to  sell,  there  is 
implied  a  power  to  receive  the  proceeds;  and  therefore, 
in  such  a  case,  the  purchaser  is  not  liable  for  the  appli- 
cation of  the  purchase-money  by  the  trustee,  notwith- 
standing the  debts  may  be  scheduled.     (Y.  C.  1873,  c. 
113,  §  6;  1  Lom.  Dig.  309-'10;  Potter  v.  Gardner,  12 
•     Wheat.  498 ;  Yerby  v.  Grigsby,  9  Leigh,  787.) 
3^.  The  Trust  of  a  defined  and  limited  Nature. 
1  Lom.  Dig.  302;  2  Stor.  Eq.  §  1127. 
W.  C. 
1'.  Listances  of  Trusts  so  defined  and  limited  as  to  charge 
the  Purchaser  with  the  Application  of  Purchase-money ; 
W.  C. 
I''.  Trusts  to  pay  Legacies,  Annuities,  or  Scheduled  debts. 
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In  all  these  cases,  the  person  and  amount  to  be 
paid  are  ascertained,  and  therefore,  supposing  that 
there  is  no  hand  designated  to  receive  the  money, 
and  to  grant  an  acquittance,  the  persons  entitled  to 
the  proceeds  of  sale,  and  they  only,  are  in  equity 
authorized  to  do  so,  and  so  the  purchaser  is  respon- 
sible for  the  application  of  the  money  to  the  destined 
trusts ;  and  it  makes  no  difference  whether  the  lands 
are  given  to  be  sold,  or  only  charged  with  the  payment 
of  debts.  (1  -Lom.  Dig.  302  &  seq,  308 ;  2  Stor.  Eq. 
§  1131 ;  Elliott  V.  Merriman,  Barnardiston's  C.  E.  78 ; 
1  Wh.  &  Tud.  L.  Cas.  58,  62,  &  seq.) 
2^".  Trusts  to  accomplish  any  specific  or  defined  Object, 
as  to  huild  a  house. 

The  purchaser,  unless  the  trustee  is  empowered 
to  grant  an  acquittance  for  the  money,  is  bound  to 
see  to  its  application  to  the  purposes  of  the  trust; 
for  if  they  were  not  fulfilled  by  the  trustee,  the  land 
in  the  hands  of  the  purchaser  will  still  be  liable  to 
them.     (1  Lom.  Dig.  303;    Cottrell  v.  Hampton,  2 
Vern.  5.) 
2\  Instances  of  Trusts  so  undefined,  or  oisuch  long  continu- 
ance, that  Purchaser  is  not  charged  with  the  Applica- 
tion of  the  Purchase-money. 

Wherever  the  trust  is  general  and  unlimited  in  its 
nature,  or  likely  to  be  of  long  continuance,  it  cannot  be 
presumed  that  the  person  creating  it  expected  so  un- 
reasonable a  thing  as  that  the  purchaser  should  under- 
take it,  and  therefore  it  is  implied  that  he  intended 
that  the  trustee's  receipt  for  the  purchase-money 
should  be  a  valid  discharge.  (1  Wh.  &  Tud.  L.  Cas. 
63,  &  seq. ;  1  Lom.  DigT  303-'4,  308 ;  2  Stor.  Eq.  § 
1130,  &  seq;  Meeks  v.  Thompson,  8  Grat.  137); 
W.  C. 
l'^.  Trusts  to  pay  Debts  not  sclieduled,  or  to  pay  Debts 
and  Legacies. 

This  depends  upon  the  general  principles  already 
stated.  If  the  debts  are  not  sclieduled,  it  would  be 
too  unreasonable  to  expect  that  the  purchaser  should 
undertake  to  see  to  the  application  of  the  proceeds, 
and  to  demand  it  of  him  would  seriously  impair  the 
saleableness  of  the  property;  and  so  if  the  trust  is 
to  pay  debts  and  legacies,  as  the  debts  are  to  be  paid 
first,  supposing  them  unscheduled,  the  same  objection 
exists  as  before,  notwithstanding  the  legacies  are 
definitely  ascertained.  (3  Hargr.  Co.  Lit.  290  b; 
Butler's  note ;  1  Lom.  Dig.  304,  &c. ;  "1  Wh.  &  Tud. 
L.  Cas.  63,  &  seq.) 
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2'^  Trusts  to  invest  Money  for  several  objects,  more  or 
less  distant. 

This  case  may  be  exempliiied  by  a  trust  directing 
the  money  arising  from  the  sale  of  lands  to  be  invested 
in  a  prescribed  manner,  and  the  accruing  proceeds 
to  be  applied,  from  time  to  time,  to  sundry  pur- 
poses. The  doctrine  applicable  to  it  seems  to  be 
that  the  purchaser's  obligation  extends  no  further 
than  to  see  that  the  purchase-money  is  invested  as 
directed.  The  disposition  of  .the  proceeds  he  is  not 
l)ound  to  look  after,  because  he  who  created  the 
trust  could  not  reasonably  have '  expected  from  any 
purchaser  (witliout  prejudicing  the  sale  of  the  sub- 
ject) any  further  degree  of  care,  than  during  the 
time  that  the  transaction  for  the  purchase  was  car- 
rying on;  and  therefore  he  must  be  supposed  to 
have  placed  his  whole  confidence  in  the  trustees. 
(1  Lom.  Dig.  303.) 
2)^  Trusts  expected  to  be  of  long  continuance;  e.g.,  for 
Infants  yet  unborn. 

This  case  is  like  the  preceding.  The  settler  or 
testator  must  have  intended  to  confer  upon  the  trus- 
tees the  power  to  give  final  acquittances,  for  other- 
wise, as  few  purchasers  would  be  willing  to  take 
such  an  obligation  upon  themselves,  it  would  tend 
to  depreciate  the  subject-matter.  (1  Lom.  Dig.  304; 
Broadus  v.  Kosson  &  als,  3  Leigh,  28 ;  2  Stor.  Eq. 
§  1133-'4.) 

But  even  in  these  cases  of  undefined  trusts,  a 
breach  of  trust  by  the  trustee,  actually  or  construc- 
tively known  to  tlie  purchaser,  will  charge  him,  if  he 
in  any  manner  co-operates  therein.  (1  Lom.  Dig. 
306;  Wormeley  v.  Wormeley,  1  Brock.  330;  S.  C 
8  "Wheat.  421 ;  Broadus  v.  Rosson  &  als,  3  Leigh,  12.) 
28.  Trusts  contrasted  with  powers  to  sell,  as  to  the  respon- 
sibility of  the  Purchaser. 

In  case  of  a  mere  power  to  sell,  the  purchaser  must, 
at  his  peril,  ascertain  if  the  case  contemplated  by  the 
power  exists.     (1  Lom  Dig.  306.) 
3^.  The  Sale  by  the  Trustee  of  too  much  of  the  Trust- 
Subject. 

This  does  not  compromise  an  innocent  purchaser  for 
value.     (1  Lom.  Dig.  306.) 
4s.  Collusion  of  Purchaser  with  Trustee  in  the  Breach  of 
Trust. 

If  the  land  be  sold  so  as  manifestly  to  defeat  or  evade 
the  trust,  and  the  purchaser  colludes  in  the  design,  he  is 
himself  a  trustee,  and  becomes  chargeable  for  the  pro- 
14 
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per  application  of  the  money.     (1  Lorn.  Dig.  308  ;  Gar- 
nett  V.  Macon,   6   Call.   308 ;  Potter  v.   Gardner,    12 
Wheat.  499  ;  Duncan  v.  Tandon,  15  Wall.  175.) 
5^.  Purchasers  of  Leaseholds,  and  other  Ghattels,  from  Ex- 
ecutor's, &c. 

The  chattel  property  is  a  fund  in  the  hands  of  the  per- 
sonal representative  to  pay  all  debts,  and  therefore  the 
purchaser  of  such  property,  because  of  the  indefiniteness 
of  the  trust,  is  never  liable  for  the  application  of  the 
purchase  money  thereof,  lyiless  he  is  guilty  of  collusion 
with  the  fiduciary  in  a  fraudulent  breach  of  trust.  (] 
Lom.  Dig.  313 ;  Elliott  v.  Merryman,  1  Wh.  &  Tud. 
58,  62,  &  seq.) 
5^.  Doctrine  touching  Joint-Action  of  Several  Trustees; 
W.  C. 
1®.  Joint  Sale  and  Conveyance. 

It  is  a  fundamental  principle  that  joint-trustees  have 
all  equal  power,  interest,  and  authority,  and  cannot  act 
separately,  but  must  all  join  both  in  conveyance  and  re- 
ceipts. (1  Lom.  Dig.  311 ;  2  Stor.  Eq.  §  1280 ;  Miller 
V.  Holcombe's  Ex'or,  &c.  9  Grat.  672.) 
2s.  Joint-Peceipts  for  the  Purchase  Money. 

But  where  one  trustee  only  receives  and  controls  the 
money  without  involving  culpable  negligence  on  the  part 
of  another,  the  mere  fact  of  having  formally  united  in 
the  receipt  does  not  subject  the  latter  to  liability.  The 
doctrine  as  to  receipts  of  co-executors  depends  on  .the 
same  general  principle,  but  varied  somewhat  in  its  appli- 
cation, because  co-executors  are  not  obliged  to  join. 
(Townley  v.  Sherborne,  Bridg.  Pep.  36  ;  Brice  v.  Stokes, 
11  Ves.  319  ;  2  Wh.  &  Tud.  L.  Cas.  (Pt.  II),  281  &  seq; 
304,  397-'8  ;  Graham  v.  Austin,  2  Grat.  273  ;  Boyd  v. 
Boyd,  3  Grat.  114 ;  Griffin's  Ex'or  v.  Macaulay's  Adm. 
7  Grat.  476  ;  Miller  v.  Holcombe's  Ex'or,  9  Grat.  665; 
2  Stor.  Eq.  §  1280 ;  1  Lom.  Dig.  311.) 
6'.  Trustees  are  not  to  employ  the  Trust  for  their  private 
advantage,  but  all  profit  is  to  redound  to  the  advantage 
of  the  Trust. 

Hence,  if  the  trustee  compounds  a  debt  due  from  the 
trust  fund,  or  buys  it  for  less  than  its  nominal  amount,  the 
benefit  accrues  not  to  himself  personally,  but  to  the  fund. 
And  wherever  the  trustee  is  chargeable  with  such  an  ac- 
cession, he  is  also  chargeable  with  interest  thereon ;  just 
as  whenever  he  is  liable  for  any  loss  sustained  by  the 
trust-subject,  he  must  in  general  account  for  interest  on 
the  amount.  This  interest  is  the  legal  rate  in  Virginia, 
of  six  per  cent,  and  in  general  it  is  simple  interest.  Com- 
pound interest,  however,  is  allowed  in  cases  of  gross  de- 
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linquency,  as  where  the  trustee  has  violated  the  express 
directions  of  a  will,  or  where  he  loill  not  disclose  the  pro- 
fits he  has  made  by  his  use  of  the  ti'ust  funds.  It  has 
sometimes  been  said  that  where  the  profit  omitted  to  be 
made  by  the  trustee,  or  the  losses  incurred  by  him,  con- 
sist of  conjectural  elements,  such  as  rents  and  hires  not 
realized,  no  interest  is  to  be  allowed  thereon ;  but  that 
doctrine,  if  it  ever  truly  prevailed,  is  overruled,  and  in- 
terest is  to  be  charged  even  on  such  estimated  profits, 
whenever  it  was  the  duty  of  the  trustee  to  have  made 
them.  (1  Lorn  Dia;.  316-17;  V  C.  1873,  c.  132,  §  6; 
2  Stor.  Eq.  §  1277,^1261 ;  Kobinson  v.  Pett,  2  Wh.  & 
Tud.  L.  Gas.  (Ft.  I),  347-'8 ;  Fonbl.  Eq.  474,  &c.  (B. 
II,  c.  vii,  §  6),  n's  (p)  &  * ;  Miller  v.  Holcombe's  Ex'or, 
&c.  9  G-rat.  665  ;  Munday  v.  Yawter,  3  Grat.  618;  Ros- 
ser  V.  Depriest,  5  Grat.  6 ;  Cross  v.  Cross'  Legatees,  4 
Grat.  257.) 
7^.  Obligation  of  Trustee  to  indemnify  cestui  que  trust  for 
any  Breach  of  Trust. 

The  obligation  to  re-imburse  the  cestui  que  trust  exists 
alike,  whether  the  loss  is  occasioned  by  a  direct  breach  of 
trust,  or  liy  the  trustee's  neglect  or  improper  conduct ;  and 
it  is  worthy  of  notice  that  the  demand  against  the  trustee 
is  in  all  cases  a  simple  contract  debt,  unless  he  makes  it 
otherwise  by  an  acknowledgment  under  his  seal.  (1 
Lorn.  Dig.  317 ;  2  Stor.  Eq.  §  1268,  1285,  &c. ;  Eonbl. 
Eq.  458  &  seq  (B.  II,  c.  vii,  §  1),  ns  (a)  &  (b).) 

Hence,  if  the  trustee  sell  the  property  to  an  innocent 
purchaser,  for  value;  or  if  he  only  conceal  the  misconduct 
of  his  co-trustee,  equity  (where  alone  the  cestui  que  trust's 
rights  are  in  general  protected)  will  constrain  him  to  com- 
pensate the  cestui  que  trust  for  the  loss  thereby  incurred. 
(1  Lom.  Dig.  317 ;  Townley  v.  Sherborne,  &c.,  2  Wh.  & 
Tud.  L.  Cas.  (Pt.  II),  292  &  seq.) 

A  trustee,  however,  is  only  answerable  for  actual  or 
constructive  negligence,  or  for  wilful  misconduct,  so  that 
he  is  not  responsible  for  losses  not  occasioned  by  his  own 
wrong' or  default.  It  would  seem,  therefore,  that  a  clause 
sometimes  inserted  in  deeds,  creating  trusts,  exempting 
the  trustee  from  liability  for  any  loss  or  damage  which 
does  not  arise  from  his  default,  is  superfluous;  and  cer- 
tainly he  would  be  answerable  for  dam-age  growing  out  of 
his  misconduct;  even  if  there  were  an  express  stipulation 
to  the  contrary.  (1  Lom.  Dig.  317;  Townley  v.  Sher- 
borne, &c.,  2  Wh.  &  Tud.  L.  Cas.  (Pt.  II),  304  &  seq; 
Taylor  v.  Barham,  5  How.  233.) 
8^  Allowances  to  Trustees;  W.  C. 
is.  Doctrine  in  England;  W.  C. 
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l"".  Allowance  of  Expenses  of  Trustee. 

Wherever  a  trustee's  conduct  has  been  unobjection- 
able, his  reasonable  expenses  actually  incurred  will  be 
allowed.  (1  Lorn  Dig.  318  ;  Robinson  v.  Pett,  2  Wh. 
&  Tud.  (Pt.  I),  351 ;  Fonbl.  Eq.  465  (B.  II,  c.  vii,  §  3), 
&  n  (e).) 
2''.  Allowance  of  Compensation. 

The  established  rule  in  England  is  to  allow  a  trustee 
no  remuneration  for  his  personal  trouble,  unless  in  pur- 
suance affair  stipulation.  ,  Trusts,  says  Lord  Hardwicke 
(in  Aylilfe  v.  Mui-ray,  2  Atk.  60),  are  looked  upon  "  as 
honorary,  and  a  burden  upon  the  honor  and  conscience 
of  the  person  entrusted,  and  not  undertaken  upon  mer- 
cenary views  ;  and  there  is  a  strong  reason,  too,  against 
allowing  anything  beyond  the  terms  of  the  trust,  be- 
cause it  gives  an  undue  advantage  to  a  trustee  to  dis- 
tress a  cestui  que  trust."     (1  Lorn.  Dig    31 Y,  &c. ;  Ro- 
binson V.   Pett,  2  Wh.  &  Tud.  L.  Cas    (Pt.  I),  351; 
Fonbl.  Eq.  464,  &c.  (B.  II,  c.  vii,  §  3),  &  n's  (e)  &  *.) 
2s.  Doctrine  in  Virginia  touching  Allowances  to  Trustees ; 
W.  C. 
I''-  Allowance  of  Expenses  to  Trustee. 

The  doctrine  is  the  same  as  in  England.     (1  Lom. 
Dig.  318  ;  supra,  l^.) 
2^.  Allowance  of  Compensation. 

A  reasonable  compensation  is  with  us  allowed  a  trustee 
for  his  personal  trouble,  upon  the  scriptural  and  com- 
mon-sense principle  that  "the  laborer  is  worthy  of 
his  hire,"  it  being  supposed  that  amongst  us,  however 
it  may  be  in  England,  a  diligent  and  faithful  perform- 
ance of  duty  on  the  part  of  trustees  is  more  likely  to 
be  induced  by  giving  a  fair  remuneration,  than  by 
making  the  function  merely  honorary.  (1  Lom.  Dig. 
318;  2  Stor.  Eq.  §  1268;  Robinson  v.  Pett,  2  Wh.  & 
Tud.  L.  Cas.  (Pt.  I),  353  &  seq:  Lomax  v.  Pendleton, 
3  CaU,  358;  Beverley  v.  Miller,' 6  Munf.  99;  Boyd  v. 
Boyd,  3  Grat.  115 ;  Jones  v.  Lackland,  2  Grat.  Sf;  V. 
C.  1873,  e.  113,  §  6.) 
9*.  Trustee  to  be  indemnified  by  Cestui  que  trust. 

Whatever  loss  or  damage  may  result  to  the  trustee  in 
the  proper  execution  of  the  trust,  the  cestui  que  trust  must 
indemnify  him  for,  and  therefore  the  trustee  is  entitled 
to  be  reitnbursed  for  all  monies  honestly  laid  out  with  due 
discretion  for  the  purpose  of  accomplishing  the  objects  of 
the  trust.  (1  Lom.  Dig.  318-19.) 
10*.  Purchase  of  Trust-subject  by  Trustee;  W.  C. 
1^.  The  General  Doctrine. 

As  a  general  principle,  it  is  well  settled  that  trustees, 
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agents,  aiietioaeers,  and  all  persons  acting  in  a  confiden- 
tial character,  are  disqxialifiod  from  purchasing  the  sub- 
ject committed  to  them.  The  functions  of  buyer  and 
seller  are  incompatible,  and  cannot  be  exercised  by  the 
same  person,  without  great  danger  of  fraud.  Such 
transactions  are  constructively  fraudulent,  and  are  there- 
fore voidable,  at  the  insi'mce  of  the  beneficiary,  although, 
if  he  chooses  to  recognize  them,  they  are  binding  upon 
the  trustee,  &c.  (2  Eob.  Pr.  (1st  Ed.)  85 ;  1  Lom.  Dig. 
319  &  seq;  Id.  325;  Carter  v.  Harris,  4  Eand.  204; 
Segar  v.  Edwards,  11  Leigh,  213;  Buckles  v.  Lafi'erty, 
2  Eob.  300,  302,  Eeporter's  note;  Bailey's  Adm'x  V. 
Eobinsons,  1  G-rat.  4,  9,  10 ;  Howery  v.  Helms  &  als, 
20  Grat.  1,  7,  &c.;  Marsh  v.  Whitmore,  21  Wal.  183-'4; 
Eox  V.  Mackreth,  1  Wh.  &  Tud.  105, 126,  &  seq.) 

2s.  Qualitications  of  the  General  Doctrine. 

It  is  admitted  that  a  trustee  can  legally  purchase  the 
trust-subject  of  a  cestui  que  trust,  who  is  sui  juris,  and 
has  discharged  him  from  the  relation  of  trustee ;  although, 
even  then  the  transaction  will  be  scrutinized  with  guarded 
jealousy.  So,  in  like  manner,  he  may  purchase  when 
he  has,  from  the  beginning,  disclaimed  the  trust,  and  never 
acted  in  it.  And,  finally,  a  trustee  may  buy  the  trust-sub- 
ject by  leave  of  the  court  of  equity.  (Fox  v.  Mackreth,  1 
Wh.  A:  Tud.  L.  Gas.  128-'9;  1  Lom.  Dig.  325.) 

3s.  Measure  of  Eelief  to  be  afforded  to  cestui  que  trust. 
The  cestui  que  trust,  if  lie  wishes  it,  can  insist  upon  a 
reconveyance  oi  the  estate  from  the  trustee  who  purchased 
it,  if  it  still  remains  in  his  hands,  or  from  one  who  has 
purchased  from  him  with  notice;  but  it  can  be  only  on 
condition  of  the  cestui  que  trust  repaying  the  purchase- 
money  with  interest,  together  with  the  sums  expended  in 
repairs  and  permanent  improvements,  the  purchaser  ac- 
counting for  any  deterioration  proceeding  from  his  acts, 
also  for  rents  and  profits.  (1  Lom.  Dig.  326;  Fox  v. 
Mackreth,  1  Wh.  &  Tud.  L.  Gas.  135.) 

If,  however,  the  cestui  que  trust  does  not  desire  a  re- 
conveyance, he  is  entitled  to  have  the  property  re-sold  at 
puhlic  auction.  For  that  purpose  it  is,  generally,  to  be 
offered  at  what  is  called  an  up-set  price,  ascertained  thus : 
The  purchaser  is  to 'be  debited  with  the  profits  of  the  land 
since  his  purchase,  and  to  be  credited  bj'  his  payments, 
^^^.th  interest  thereon,  together  with  his  permanent  im- 
provements, and  the  balance,  with  reasonable  commissions 
and  charges  of  re-sale,  is  the  up-set j>r%ce,  at  which  the  land 
is  to  be  set  up  on  a  credit  of  six,  twelve,  and  eighteen 
months.  If  it  brings  no  more  than  the  up-set  price,  the 
sale  is  confirmed.     Otherwise,  the  sale  to  the  trustee  is 
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vacated,  and  the  proceeds  of  the  new  sale  are  applied, 
after  paying  the  charges  thereof,  to  reimburse  the  first 
purchaser  the  balance  due  him,  and  the  residue  is  paid 
to  cestui  que  trust.  (Buckles  v.  Lafferty,  2  Rob.  294; 
Bailey's  Adm'x.  v.  Robinsons,  1  Grat.  4,  9 ;  BLowery  v. 
Helms,  20  Grat.  1,  7 ;  1  Lom.  Dig.  322  &  seq. ;  Fox  v. 
Mackreth,  1  Wh,  &  Tud.  L.  Cas.  135.) 
4s.  Confirmation  of  pm'chase  by  cestui  que  trust. 

The  equity  of  the  cestui  que  trnist  is  to  have  the  op- 
tion of  confirming  the  purchase  and  holding  the  trustee 
to  it,  or  of  setting  it  aside,  and  having  the  property  re- 
sold. If,  he  confirms  it  deliberately,  with  full  knowledge 
of  the  circumstances,  and  of  the  effect  of  his  conduct, 
neither  he  nor  any  one  claiming  under  him,  can  after- 
wards object  to  it.  Nor  can  a  stranger,  at  any  time,  ob- 
ject. (1  Lom.  Dig.  825-'6;  Marsh  v.  Wh'itmore,  21 
Wal.  183-'4.) 
11*.  Disclaimer  of  trust  by  the  Trustee. 

If  the  trustee  does  not  design  to  act,  he  ought,  in  due 
form,  to  disclaim  the  legal  title  vested  in  him.  If  it  be  a 
trust  of  freehold  or  inheritance,  or  for  a  term  exceeding 
five  vears,  the  disclaimer  must  be  by  deed.  (V.  C.  1873, 
c.  112,  §  1.) 
12*^.  Failure  of  Trustee  by  Death,  Removal,  or  otherwise; 

W.  C. 
1^.  The  General  Doctrine  of  'Equity. 

That  a  trust  shall  never  fail  in  equity,  for  want  of  a 
trustee.      (1  Lom.  Dig.   327-'8 ;    2  Stor.  Eq.,   §  1287, 
1059.) 
2«.  Statutory  Provisions  in  Virginia. 

These  provisions  are  applicable  in  the  several  cases  of 
the  death  of  a  sole  tnistee,  or  of  one  or  all  of  several 
trustees,  or  of  his  or  their  removal  from,  the  State,  or  de- 
dinin/j  to  accept  the  trust.  (V.  C.  1873,  c.  178,  <;  8); 
W.  C. 
l'^.  A  new  Trustee  may  be  Appointed,  in  any  Suit  in 
Eii'iity. 

If  it  appears  that  a  trustee  has  died,  although  his  heirs 
be  not  parties  to  the  suit,  yet,  if  his  personal  representa- 
tive and  the  other  persons  interested  be  parties,  the 
court  may  appoint  another  trustee  in  place  of  him  who 
has  died,  to  act  either  alone,  or  in  conjunction  with  any 
surviving  trustee,  as  the  case  may  require ;  all  of  which 
is  a  mere  affirmation  of  the  pre-existing  law.  (V.  C. 
1S73,  c  174^  §  8;  Dunscomb  v.  Dnnscomb,  2  H.  &  il. 
11,  12;  Pate  v.  McClure,  4  Rand.  174;  Xichols  v. 
Campbell,  10  Grat.  560.) 
2*".  A  new   Trustee    may  be   appointed   by  the    Circuit, 
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County,  or  Corporation  Court  of  any  County  or  Corpo- 
ration in  which  the  deed  of  trust  is  recorded. 

When  a  trustee,  or  if  there  are  several,  all  of  the 
trustees,  in  any  deed  of  trust,  shall  have  died,  or  re- 
moved beyond  the  limits  of  the  State,  or  shall  decline 
to  accept  the  trust,  any  person  interested  may  apply  by 
motion  to  either  of  the  courts  above  named,  which  may 
appoint  a  trustee,  or  trustees,  in  place  of  those  named 
in  the  deed ;  and  the  trustee  or  trustees  so  substituted, 
shall  have  the  rights,  powers,  duties,  and  responsibilities 
of  the  trustee  named  in  the  deed.  But  the  grantee 
(doubtless  grantor  is  meant)  in  the  deed,  his  heirs  or 
personal  representatives,  the  creditor,  surety  or  other 
persons  intended  to  be  secured  thereby,  or  their  per- 
sonal representatives,  shall  have  ten  days  notice  of  such 
motion.  (Y.  C.  1873,  c.  174,  §  8 ;  Id.  c.  163,  §  1,  2, 
4,  Hughes  V.  Caldwell,  11  Leigh,  349 ;  Wash.  Alex.  & 
G.  T.  R.  R.  Co.  V.  Alex.  &  Wash.  R.  E,.  Co.  19  Grat. 
692.) 
Z^.  The  personal  representative  of  a  sole  or  surviving 
Trustee  shall  execute  the  Trust. 

Such  personal  representative  shall  execute  the  trust, 
or  so  much  as  remains  unexecuted,  (whether  the  trust- 
subject  be  real  or  personal  estate),  unless  the  instrument 
creating  the  trust  otherwise  direct,  or  some  other  trustee  be 
appointed  for  the  purpose,  by  a  court  of  chancery  having 
jurisdiction.  (V.  C.  1873,  c.  174,  §  9;  Hughes  v.  Cald- 
well, 11  Leigh,  349.) 
13'.  Recommendatory  or  Precatory  Trusts. 

These  arise  by  implication,  or  construction  of  the  court 
of  equity,  from  mere  words  of  recommendation,  hope,  or 
entreaty,  contained  in  wills,  being  founded  on  that  car- 
dinal rule  in  the  construction  of  wills,  that  the  testator's 
intent,  wlien  ascertained,  is  to  be  carried  out,  by  what- 
ever words  conveyed.  Thus,  if  the  testator  recommends, 
or  requests,  or  expresses  a  hope,  or  declares  that  he  has  no 
doubt,  that  such  and  such  a  disposition  of  his  estate,  or 
any  part  of  it,  will  be  made,  if  the  objects  contemplated, 
and  the  subjects  given  are  certain,  the  words  are  considered 
imperative,  and  create  a  trust,  unless  it  clearly  appears 
that  his  expressed  recommendation,  &c.,  is  to  be  controlled 
by  the  party  expected  to  carry  it  into  effect,  and  that  he 
has  an  option  to  defeat  it.  Hence,  if  it  be  the  intent  that 
the  person  to  whom  the  property  is  given  shall  take  it, 
not  beneficially,  but  only  to  carry  into  effect  the  expressed 
wish  or  recommendation,  even  if  the  object  fails;  or  is 
-contrary  to  the  policy  of  the  law;  or  is  too  vaguely 
worded,  to  be  carried  into  execution;  yet  the  necessary 
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legal  consequence  is  that  there  is  a  resulting  trust  for  the 
testator's  next  of  kin.     (2   Stor.  Eq.  §  1068  &  seq.;  2 
Lom.  Ex'ors,  17  &  seq.;  2  Kop.  Leg.  1417  &  seq.;  Har- 
rison V.  Harrison's  Adm'x,  2  Grrat.  13.) 
14*.  Yagne  and  Indefinite  Trusts  are  Void. 

In  order  that  a  court  of  equity  may  carry  trusts  into 
effect,  they  must  be  certain  and  definite  in  respect  to  the 
objects  or  persons  who  are  to  take,  and  also  in  respect  to 
the  subject-matter  thereof.  Where  they  are  vague  and  in- 
definite in  either  of  these  particulars,  therefore,  they  are 
void,  and  consequently  a  trust  results  to  the  donor.  A 
gift  of  £2000,  to  be  by  the  donee  distributed  amongst 
those  of  the  donor's  family  whom  she  should  deem  the 
most  deserving,  is  void  for  vagueness  of  the  per  sen  or  object^ 
and  so  also  is  a  gift  of  the  residue  of  the  testator's  estate 
to  the  executors  for  such  uses  and  purposes  as  they  shall 
think  fit.  So  in  case  of  a  bequest  of  all  the  residue  of  the 
personal  estate  to  the  testator's  wife,  what  is  left  at  her 
death  to  go  to  his  two  grand-children,  the  latter  disposi- 
tion is  void  for  the  uncertainty  of  the  property  to  wliich  it 
shall  attach,  as  what  is  left  depends  on  the  wife's  uncon- 
trolled will.  (2  Stor.  Eq.  §  979  a,  1073  ;  May  v.  Joynes, 
20  Grat.  692.) 

A  general  description  of  the  persons  by  classes,  may 
often  be  as  sufficient  a  designation  as  to.  name  them  in- 
dividually, as  "sons,"  "children,"  &c.,  and  even  "family" 
and  "relations,"  where  the  context  fixes  clearly  the  par- 
ticular persons  who  are  to  take.  (2  Stor.  Eq.  §  1071 ;  1 
Kop.  Leg.  30  &  seq.;  2  Lom.  Ex'ors,  22  &  seq.) 

The  trusts  most  frequently  obnoxious  to  the  objection 
of  uncertainty  and  indefiniteness,  are  those  for  charitable 
purposes,  where  it  often  happens  that  both  the  person,  or 
beneficiary,  and  the  object,  or  design,  are  so  vaguely  de- 
scribed as  to  render  it  impossible  to  give  efi"ect  satisfac- 
torily to  the  contemplated  disposition  of  the  property. 
The  uncertainty  of  the  beneficiary  has  in  many  cases 
arisen  from  the  fact  that  the  intended  object  of  benefit 
is  an  unincorporated  association,  having  no  legal  existence, 
such  as  a  religious  congregation,  or  other  voluntary 
society.  Thus,  a  trust  in  favor  of  "the  Baptist  Associa- 
tion that  for  common  meets  at  Philadelphia ;"  of  "  needy, 
poor  and  respectable  widows;"  of  "the  Roman  Catholic 
congregation  residing  in  Richmond;"  of  "the  trade  of 
the  town  of  Alexandria;"  are  all  void,  the  first  three  be- 
cause the  persons  designed  to  be  benefited  are  unascer- 
tained, and  the  last  because  the  purpose  and  design  are 
uncertain.  (Baptist  Assoc'n  v.  Hart's  Ex'ors,  4  Wheat. 
1;  Gallego's  Ex'ors  v.  Atto.  Gen'l,  3  Leigh,  450,  461-2; 
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Wheeler  v.  Smith,  9  How.  80 ;  2  Lorn.  Ex'ors,  4  &  seq. ; 
Brooke  v.  Shacldett,  13  Grat.  309-10;  Seaburn  v.  Sen- 
bnrn,  15  Grat.  425-6 ;  Roy's  Ex'ors  v.  Rowzie,  25  Grat. 
599.) 

It  would  seem  that,  at  common  law,  somewhat  more 
of  uncertainty  was  tolerated  in  charities  than  in  gifts  to 
individuals ;  but  in  that  respect  the  common  law  was 
greatly  aided  by  the  statute  43  Eliz.  c.  4.  Indeed,  when 
the  cases  first  above-cited  were  decided,  and  the  doctrine 
settled  in  Virginia,  it  was  supposed  that  the  indulgence 
shown  to  vague  charities  arose  mainly,  if  not  wholly,  out  of 
the  statute  43  Eliz.  (which  had  been  expressly  repealed 
in  Virginia  in  1792);  nor  was  the  general  judicial  mind 
of  England  and  America  disabused  of  that  impression 
until  the  discovery  and  publication  by  the  record  com- 
missioners, of  the  '"proceedings  in  chancery,"  as  con- 
tained in  the  ancient  records  deposited  in  the  Tower  of 
London.  Many  cases  occur  in  these  proceedings,  ante- 
rior to  43  Eliz.,  where  uncertain  charities  were  enforced 
in  chancery.  It  was,  therefore,  considered  in  Vidal  v. 
Girard's  Ex'ors,  2  How.  196,  that  by  the  common  law, 
cases  of  charities,  although  general  and  indefinite,  were 
familiarly  known  to  and  enforced  in  equity.  In  Virginia, 
however,  the  doctrine  stands  as  already  stated,  that  in- 
deiinite  charities,  like  other  indeiinite  dispositions  of  pro- 
perty, are' in  general  void.  (Wheeler  v.  Smith,  9  How. 
80;  2  Stor.  Eq.  §  1154.) 

Trusts  for  educational  purposes,  (e.  g.  to  create  and 
endow  schools  not  already  in  existence,  under  a  charter 
of  incorporation),  which  had  been  previously  held  void 
as  belonging  to  the  class  of  indefinite  charities,  (Janey's 
Ex'or  V.  Latane  ife  als,  4  Leigh,  327 ;  Lit.  Fund  v.  Daw- 
son, 10  Leigh,  147),  are  now  made  valid  in  Virginia  by 
statute,  which  enacts  that  every  gift,  grant,  devise,  or  be- 
C]uest  which,  since  2d  April,  1839,  has  been,  or  there- 
after shall  be  made  for  literary  purposes,  or  for  the 
education  of  white  persons,  and  every  such  gift,  &c.,  since 
10th  April,  1865,  for  the  education  of  colored  persons, 
within  the  State  (other  than  for  the  use  of  a  theological 
seminary),  whether  made  to  a  body  corporate  or  unincor- 
porated, or  to  a  natural  person,  shall  be  as  valid  as  if 
made  to  or  for  the  benefit  of  a  certain  natural  person, 
&c.  (V.  C.  1873,  c.  77,  §  2;  Virginia  v.  Levy  &  als,  23 
Grat.  40;  Kelly  v.  Love,  20  Grat.  129  &  seq;  Kinnaird  v. 
Miller,  25  Grat.  113  &  seq;  Roy  v.  Rowzie,  25  Grat.  599.) 

The  same  statute  also  provides  that  when  such  gift, 
&(t.,  is  to  the  board  of  the  literary  fund,  or  any  other 
corporation,  or  to  any  county  or  natural  person,  the  sub- 
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ject  shall  be  taken  and  held  by  them  respectively;  or  if 
they  refuse,  by  trustees  to  be  appointed  by  the  circuit 
court  of  the  county,  in  the  manner  directed,  for  the  uses 
prescribed  by  the  donor  or  testator.  (Y.  C.  1873,  c.  77, 
§  3  to  6.)  ' 
15'.  The  Local  Jurisdiction  over  Trusts. 

The  jurisdiction  of  courts  of  equity  over  trusts,  as  well 
as  other  things,  is  not  confined  to  cases  where  the  subject- 
matter  is  within  the  absolute  reach  of  the  process  of  the 
court.  If  the  proper  parties^can  be  reached  by  the  court's 
process,  it  will  be  sufficient  to  justify  the  assertion  of  full 
jurisdiction  over  the  subject.  The  court  acts  primarily 
in  personam,  and  only  collaterally  in  rem  ;  but  the  posses- 
sion of  either  the  person  or  the  subject  will,  for  the  most 
part,  enable  it  to  administer  complete  justice.  There 
are,  however,  some  qualifications  to  this  general  doctrine. 
If  the  person  is  in  the  power  of  the  court,  any  decree 
may  be  made  which  that  party  can  personally  perform, 
e.  g.  to  convey  land  though  in  another  jurisdiction,  or  to 
render  an  account  of  its  profits,  &c.;  but  it  is  not  competent 
to  the  court  to  decree  touching  the  foreign  subject,  what 
can  only  be  done  by  an  authority  operating  territorially, 
where  the  subject  is,  e.  g.  a  partition  of  lands  abroad,  as 
between  joint-tenants,  or  co-heirs.  (2  Stor.  Eq.  §  1290  & 
seq,  1298.) 
16*.  The  Duty  of  Trustees;  W.  C. 
is.  The  General  Principles  of  a  Trustee's  Duty. 

A  trustee  is  bound  in  general  to  do  whatever  may  be 
necessary  and  proper  for  the  due  execution  of  the  trust ; 
to  defend  the  title  at  law,  and  if  it  be  useful  and  prac- 
ticable, to  give  notice  of  any  suit  affecting  the  title  to 
his  cestui  que  trust;  to  prevent  waste  or  injury  to  the 
trust  property ;  to  keep  regular  accounts ;  to  olatain,  if 
possible,  and  to  afford  the  cestui  que  trust  accurate  in- 
formation touching  tlie  trust-subject;  to  act  with  rea- 
sonable diligence ;  in  case  of  a  joint-trust,  to  exercise  due 
caution  and  vigilance  touching  the  approval  of  and  ac- 
quiescence in  the  acts  of  his  co-trustees;  and  if  the  in- 
strument creating  the  trust  contains  any  special  direc- 
tions, to  observe  them  with  diligence  and  fidelity,  exer- 
cising in  all  things,  in  respect  to  his  cestui  que  trust,  the 
most  transparent  good  faith.  (2  Sior.  Eq.  §  1268, 1275, 
1276;  Knight  v.  Earl  of  Plymouth,  3  Atk.  480;  Wil- 
kinson V.  Stafford,  1  Yes.  Jun'r,  32;  Yigo  v.  Emery,  5 
Yes.  141 ;  Thompson  v.  Brown,  4  Johns.  C.  K.  619,  628; 
Taylor,  &c.,  v.  Benham,  5  How.  233;  Davis  v.  Harman, 
&  als,  21  Grat.  200,  201.) 

The  measure  of  the  diligence  and  care  requii-ed  of 
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him  is  said  to  have  some  analogy  to  that  required  of  a 
iailee;  that  is,  if,  as  in  England,  his  services  are  gratui- 
tous, he  should  be  liable  like  a  gratuitous  bailee,  only 
for  gross  negligence,  whilst  with  us  he  is  always  entitled 
to  a  reasonable  compensation,  he  should,  according  to 
this  rule,  be  answerable  for  ordinary  neglect.  These, 
however,  are  not,  in  point  of  fact,  always  the  limits  to 
his  responsibility  in  equity.  But  nothing  more  is,  in 
general,  required  than  that  he  should  act  in  good  faith, 
and  with  the  same  prudence  and  discretion  that  a  pru- 
dent man  exercises  in  his  own  aifairs.  (2  Stor.  Eq.  § 
1268;  Elliott  v.  Carter,  9  Grat.  557-'8;  Davis  v.  Har- 
man  &  als,  21  Grat.  200 ;  Myers'  Ex'or  v.  Zetelle,  21 
G-rat   751.) 

2^.  The  duty  of  a  Trustee  in  respect  to  the  preservation 
and  care  oF  the  Trust-Property. 

The  trustee  is  to  keep  the  trust-property  as  he  keeps 
his  own,  or  rather  as  a  man  of  ordiiiary  prudence  keeps 
his  own.  If,  therefore,  it  be  lost  by  a  violent  robbery 
or  otherwise,  without  his  own  default  or  neglect,  he  is 
not  chargeable.  And  where  he  acts  by  other  hands, 
either  from  necessity,  or  conformably  to  common  usage, 
he  is  not  answerable  for  losses,  if  he  exercises  due  care 
in  selecting  his  agents.  But  it  is  to  be  observed,  that  if 
he  places  money  in  the  hands  of  a  banker,  he  should  take 
care  to  keep  it  separate,  and  and  not  mix  it  with  his  own 
in  a  common  account,  which  last  ^vonld  be  deemed  treat- 
ing tlie  whole  as  his  own,  and  would  render  him  liable 
for  any  loss  sustained  1>y  the  banker's  insolvency.  (2 
Stor.  Eq.  §  1269,  1270.) 

38.  The  Trustee's  duty  in  respect  to  Investments. 

Tlie  trustee  cannot  safely  invest  in  any  other  stocks 
or  subjects  than  such  as  the  court  of  equity  has  sanc- 
tioned by  the  usage  of  itself  investing  therein;  nor  in 
mere  personal  securities,  however  solvent  they  may  ap- 
pear to  be.  He  must  either  secure  the  fund  on  real 
estate,  or  on  some  other  thing  of  permanent  value. 
Nay,  more  than  this,  in  cases  of  personal  securities 
taken  by  a  trustee,  he  is  made  responsible  for  all  defi- 
ciencies, and  is  also  chargeable  for  all  profits,  if  any  are 
made.  (2  Stor.  Eq.  §  1273-'4:.)  But  this  doctrine  must 
be  applied  with  some  modification  in  times  of  political 
revolution,  as  during  the  late  civil  war.  A  trustee  or 
agent  who  acts  within  his  power  in  good  faith,  in  the  ex- 
ercise of  a  fair  discretion,  and  in  the  same  manner  as  he 
probably  would  have  acted  if  the  subject  had  been  his  own, 
ought  not  to  be  held  responsible  for  any  loss  accruing 
in    the    management   of   the    trust-fund.      Pre-emiuput 
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knowledge  and  uncommon  foresight  are  not  required^ 
but  only  common  skill,  common  prudence,  and  common 
caution.  (Myers'  Ex'or  v.  Zetelle  &  als,  21  Grat.  751, 
&  seq.)  A  trustee,  however,  like  all  other  fiduciaries, 
being,  by  tlie  common  law,  allowed  to  demand  the  ad- 
vice and  instructions  of  the  court  of  chancery,  and  being 
safe  in  acting;  under  such  instructions  in  whatever  con- 
cerns  his  duty  touching  the  trust  (a  doctrine  which  ap- 
plies as  well  to  the  case  of  investments  of  the  funds  com- 
mitted to  him  as  in  respect  to  other  subjects),  a  trustee 
is  very  ill  advised  who,  in  all  matters  of  importance  which 
are  attended  with  the  least  doubt  or  intricacy,  does  not 
invoke  the  direction  of  the  court  of  equity,  whereby  he 
is  exonerated  from  all  responsibility,  supposing  that 
there  is  no  collusion  nor  bad  faith  in  the  transaction. 
(Whitehead  v.  Whitehead,  23  Grat.  381;  2  Stor.  Eq.  §• 
1273,  &  seq.)  But  the  authority  thus  to  instruct  the 
fiduciary  is,  at  common  law,  reposed  in  the  court  in 
term,  and  not  in  the  judge  in  vacation;  and  as  the  exi- 
gencies of  the  late  civil  war  would  not  always  admit  of 
even  a  short  postponement  of  such  action  until  the  next 
term  of  tlie  court;  and  as,  moreover,  in  some  districts 
of  the  State  the  courts  were  held  irregularly,  fiduciaries 
were  in  danger  of  great  embarrassments  and  losses. 

The  Kichmond  legislature,  therefore,  anticipating 
trouble  from  cases  of  this  sort,  pro^nded  for  them  by 
act  of  March  5th,  1863,  which,  as  the  law  prescribed  by 
the  de  facto  government  of  the  commonwealth  for  the 
time  being,  regulates  the  cases  which  come  properly 
within  its  terms  as  long  as  that  government  subsisted — 
that  is,  until  the  10th  of  April,  1865.  The  act  provides 
that  "whenever  any  guardian,  curator,  committee,  or 
other  fiduciary  or  trustee,  may  have  in  his  hands  moneys 
received  in  the  due  exercise  of  his  trust,  belonging  to 
the  estate  held  by  him  as  fiduciary  or  trustee,  which 
moneys  any  such  fiduciary  or  trustee  may,  from  the  nature 
of  his  trust,  or  from  any  cause  whatever,  he  unable  to 
pay  over  to  the  cestui  que  trust,  or  parties  entitled 
thereto,  it  shall  be  lawful  for  such  fiduciary  or  trustee 
to  apply,  by  motion  or  petition,  to  any  judge  of  a  cir- 
cuit court  in  vacation  for  leave  to  invest  the  whole  or 
any  portion  of  .  such  moneys  in  the  interest-bearing 
bonds  or  certificates  of  the  Confederate  States,  or  of  the 
State  of  Yirginia,  or  any  other  sufiicient  bonds  or  secu- 
rities of  or  within  the  said  State;  and  the  said  judge 
may,  in  his  discretion,  grant  such  leave;  *  *  *  *  and 
whenever  such  investment  shall  be  made,  such  fiduciary 
or  trustee  shaU  be  released  fi'om  responsibility  for  the 
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moneys  thus  invested ;  but  it  shall  be  his  duty  to  pre- 
serve the  bonds  thus  taken,  and  to  exercise  due  diligence 
in  collecting  the  interest  accruing  thereon,  and  in  mak- 
ing a  proper  application  thereof,  provided  that  nothing 
herein  contained  shall  authorize  said  fiduciary  to  change 
the  character  of  an  existing  investment,  made  under  the 
provisions  of  this  law,  until  authorized  by  the  decree  of 
a  circuit  court  of  competent  jurisdiction;  and  provided 
further,  that  the  provisions  of  the  foregoing  section 
shall  not  be  so  construed  as  to  interfere  with  the  powers 
now  exercised  liy  courts  of  chancery  over  the  subject." 
(Acts  1862-'3,  of  Richm.  Leg.  p.  81,  c.  46.) 

In  order  that  this  act  may  be  applicable,  three  condi- 
tions are  indispensable,  namely: 

(1).  The  money  must  be  actually  in  the  hands  of  the 
fiduciary,  and  not  merely  to  come  to  his  hands  at  a  future 
time. 

(2).  It  must  have  been  received  in  the  due  exercise  of 
his  trust ;  and, 

(3).  He  must,  for  some  cause,  be  unable  to  pay  it  over 
to  the  ■party  evtilled;  and  if,  in  any  instance,  these  three 
conditions  do  not  concur,  the  direction  of  the  judge 
affords  no  protection  to  the  fiduciary. 

These  principles  having  been  again  and  again  re- 
iterated, must  be  regarded  as  now  fully  established. 
(Campbell  V.  Campbell,  22  Grat.  684;  Crickard  v.  Crick- 
ard,  25  Grat.  421 ;  Kirby  v.  Goody  Koontz,  26  Grat. 
302.) 

Investments  in  Confederate  securities,  diiring  the  war, 
where  the  fiduciary  was  directed  or  authorized  by  the  in- 
strument creating  the  trust,  to  sell  the  lands,  or  other 
subject,  and  to  retain  the  proceeds  in  his  hands,  or  to 
loan  it  until  a  designated  period,  constitute  a  legitimate 
exercise  of  the  fiduciary's  discretion  (supposing  him  to 
have  acted  in  good  faith),  and  expose  him  to  no  liability 
in  consequence  of  the  loss  of  the  fund  (Fugate  v.  Hona- 
ker,  22  Grat.  412-'13).  This  is,  indeed,  nothing  more 
than  the  application  of  an  old  principle,  which  has  long 
governed  trusts  of  all  sorts;  namely,  that  nothing  more 
should  be  required  of  a  trustee  than  to  act  in  good  faith, 
and  with  the  same  discretion  that  a  prudent  man  is  accus- 
tomed to  exercise  in  the  management  of  his  own  affairs; 
for  to  demand  more  is  to  discourage  the  most  competent 
and  suitable  men  from  undertaking  the  oflSce  of  trustee. 
(2  Stor.  Eq.  §  1271,  1272;  Knight  v.  Earl  of  Plimouth, 
3  Atk.  480;  Wilkinson  v.  Stafford,  1  Ves.  Jun.  32; 
Vega  V.  Emery,  5  Yes.  141 ;  Hart  v.  Ten  Eyck,  2  Johns. 
^.  E  (N.  Y.),  62 ;  Thompson  v.  Brown,  4  Johns,  c.  E. 
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619,  628-'9 ;  Taylor  v.  Benham,  5  How.  233 ;  Elliott  v. 
Carter,  9  Grat.  541,  559,  560;  Myers  v.  Zetelle,  21  Grat. 
758;  Davis  v.  Harman,  21  Grat.  200  &  seq.;  Fugate  v. 
Hunaker,  22  Grat.  412-13.)  And  so,  by  parity  of  rea- 
son, it'  property  is  properly  sold  (as  under  the  directions 
of  the  instrument  creating  the  trust,  or  of  a  competent 
court),  for  Confederate  money,  it  is  not  wrong  in  the 
fiduciary  to  rec-eive  such  money  (Staples  v.  Staples,  24 
Grat.  242.) 

A  fiduciary  cannot  be  justified  for  receiving  Confede- 
rate money,  or  any  depreciated  currency,  for  a  debt  or 
demand  payable  in  gold,  except  under  peculiar  circum- 
stances, which  have  been  enumerated  thus : 

(1).  When  the  necessities  of  the  trust  require  it: 

(2).  When  it  can  be  used  to  discharge  lawful  demands 
against  the  trust. 

(3).  When  the  parties  to  whom  the  trust-money  is  pay- 
able consent  to  receive  it ;  and 

(4).  When  the  security  is  of  such  doubtful  availability^ 
that  it  is  better  to  take  the  depreciated  currency  than 
the  risk  of  total  loss. 

See  Campbell  v.  Campbell,  22  Grat.  686 ;  Moss  v. 
Moorman,  24  Grat.  97 ;  Williams  v.  Skinker,  25  Grat.. 
507,  519. 

If  the  trustee  has  occasion  to  sell  the  trust-property 
on  credit,  it  is  his  duty  to  take  security  for  the  price,, 
however  wealthy  the  purchaser  may  be ;  and  if  he  omit  to 
do  so,  and  the  purchaser  becomes  insolvent,  he  is  per 
sonally   responsible  for  the    amount.      (Miller  v.  Hoi 
combe's  Ex'or.,  9  Grat.  665.) 
4s.  The  Trustee's  Duty  in  respect  of  Sales  under  Deeds  of 
Trust  for  Payment  of  Debts;  W.  C. 
I''.   The  Trustee's  Duty,  independently  of  Statute. 

In  respect  to  such  sales,  the  trustee  is  the  ayent  of 
both  parties,  and  is  bound,  therefore,  to  disregard  the 
suggestions  of  either  inconsistent  with  that  relation. 
He  must  also  see  to  it  that  all  impediments  to  the  fair 
execution  of  the  trust  are  removed,  such  for  instance, 
as  may  arise  from  a  cloud  resting  on  the  title,  which 
must  prevent  a  fair  and  advantageous  sale;  from  the 
uncertainty  of  the  amount  to  be  raised;  or  from  the  ex- 
istence of  previous  incumbrances.  In  all  cases  of  tliis- 
kind  it  is  his  duty,  as  has  b^en  seen,  before  proceeding 
to  sell,  to  solicit  the  aid  of  a  com-t  of  equity  to  clear  up 
tlie  title,  to  ascertain  the  amount  really  due,  or  to  re- 
move whatever  other  impediments  exist  to  the  proper 
execution  of  the  trust ;  and  if  he  fails  to  do  it,  it  is  the 
right  of  the  debtor  to  stay  his  proceedings  by  injunc- 
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tion,  until  these  objects  can  he  effected.  (Quarles  v. 
Lacy,  4  Munf.  251;  Lane  v.  Tidball,  Gilm.  130;  Gay 
V.  Hancock,  1  Rand.  72;  Wilkins  v.  Gordon,  &c.,  11 
Leigh,  547;  Miller  v.  Trevillian,  2  Rob.  25;  Rossett 
V.  Fisher,  11  Grat.  492;  4  Leigh,  547;  1  Tuck.  Com. 
105-'6,  B.  II.) 

There  are  other  occasions  also,  when,  independently 
of  statute  (and  some  notwithstanding  the  statute),  the 
interposition  of  a  court  of  equity  is  requisite  to  give 
effect  to  a  deed  of  trust.  Thus,  where  the  trustee  dies, 
the  legal  title  descends  to  his  heirs,  whilst  the  trust  was 
personal  to  himself;  and  the  heirs,  moreover,  may  be 
numerous,  dispersed,  and  laboring  under  disabilities  of 
infancy,  coverture,  &c. ;  and  so  where  the  trustee  be- 
comes a  creditor  under  the  deed  of  trust,  either  by  the 
purchase  of  a  debt,  or  by  being  made  the  personal 
representative  of  the  creditor;  and  lastly,  where  tlie 
trustee  refuses  to  perform  the  trust ;  in  these,  and  other 
like  cases,  application  is  to  be  made  to  equity  to  cause 
the  trust  to  be  executed.  (1  Tuck.  Com.  106-'7.) 
2^.  The  Trustee's  Duty,  in  respect  to  Sales  under  a  Deed 
of  Trust,  by  statute  in  Virginia ;  W.  C. 
1'.  Provisions  of  the  statute  touching  Sales,  &c. 

The  trustee  in  a  deed  of  trust,  to  secure  debts  or 
indemnify  sureties,  unless  therein  otherwise  provided, 
whenever  requested  by  any  cestui  que  trust,  after  the 
debt  secured  has  become  payable,  and  default  in 
the  payment  has  occurred,  shall  sell  the  trust  pro- 
perty, or  so  much  thereof  as  may  he  necessary,  at  pub- 
lic auction  for  cash,  having  first  given  reasonable 
notice  of  the  time  and  place  of  sale ;  and  shall 
apply  the  proceeds,  first  to  the  payment  of  expenses 
attending  the  execution  of  the  trust,  including  a  com- 
mission to  the  trustee  of  five  per  cent,  on  the  first 
$300,  and  two  per  cent,  on  the  residue  of  the  proceech, 
and  then,  pro  rata  (or  in  the  order  of  priority,  if  any, 
prescribed  by  the  deed),  to  the  payment  of  the  debts 
secured,  &c.,  and  shall  pay  the  surplus,  if  any,  to  the 
grantor,  &c.  (V.  C.  1873,  c.  113,  §  6;  Mich'ie  v.  Jef- 
fries, 21  Grat.  347.) 

Before  this  statute,  a  reasonable  compensation  was 
in  all  cases  allowed  a  trustee ;  and  by  the  general 
usage,  with  some  judicial  sanction,  that  compensation 
was  fixed  in  general,  at  a  commission  of  five  per  cent. 
on  whatever  monies  properly  came  to  his  liands  by 
virtue  of  the  trust.  That  allowance  was  for  risk, 
trouble,  and  such  expenses  about  the  trust  as  were  in- 
curred in  the  course  of  the  trustee's  own  business;  but 
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if  he  were  taken  out  of  that  course,  he  was  allowed 
his  reasonable  expenses  besides.  And  this  is  under- 
stood to  be  still  the  rule,  except  in  the  case  of  trusts 
for  the  payment  of  debts.  (Miller  v.  Beverleys,  4  H. 
&  M.  420  ;  1  Tuck.  Com.  108,  B.  II ;  Ante  p.  213,  2''.) 
2*.  Provisions  of  the  Statute  touching  the  filing  of  an 
Account  of  Sales,  &c.,  by  Trustee. 

When  a  sale  is  made  under  any  deed  of  trust, 
otherwise  than  under  a  decree,  there  shall,  within  four 
months  after  the  sale,  be  returned  by  the  trustee  to  the 
Commissioner  of  Accounts  of  the  court  wherein  the 
said  deed  may  have  been  first  recorded,  an  inventory 
of  the  property  sold,  and  an  account  of  the  sales,  under 
penalty  of  the  forfeiture  of  commissions.  Every 
trustee  is  also  required  to  exhibit  a  statement  of  all 
the  money  which  he  has  received  or  become  charge- 
able with,  or  has  disbursed,  within  a  year  from  the 
date  of  the  trust,  or  within  any  succeeding  year, 
together  with  the  vouchers  for  the  disbursements,  be- 
fore such  Commissioner  of  Accounts  of  the  court  of  the 
county  or  corporation  wherein  the  instrument  creating 
the  trust  was  first  recorded.  To  omit  to  render  such 
statement  subjects  the  trustee  to  a  forfeiture  of  his 
compensation  for  the  transactions  of  the  period  omit- 
ted ;  and  it  is  made  the  commissioner's  duty,  upon  the 
informal  complaint  of  any  one  interested,  to  compel 
him  to  comply  with  the  requirement.  (V.  C.  1873, 
c.  123,  §  4,  5,  8,  9,  10.) 
3".  Conditions;  W.  C. 
1*.  The  Nature  of  Conditions. 

A  condition  is  a  qualification  annexed  to  any  estate, 
whereby  it  is  to  arise  (in  which  case  it  is  called  a  condition 
•precedent,  i.  e.,  precedent  to  the  arising  of  the  estate),  or  is  to  be 
defeated  (when  it  is  styled  a  condition  subsequent,  i.  e.,  subse- 
io  the  arising  of  the  estate.)  (2  Th.  Co.  Lit.  2;  Bac.  Abr. 
Conditions;  1  Lom.  Dig.  331.) 

It  must  be  created  and  annexed  to  the  estate  at  the  time 
the  latter  is  made,  and  not  afterwards,  and  is  usually  con- 
tained  in   the  sanie  instrument  as  that  which  creates  the 
estate,  although  it  may  be  contained  in  a  separate  instru- 
ment, if  sealed  and  delivered  at  the  same  time  with  the 
principal  deed.     If  contained   in  a  different   instrument, 
however,  it  is  usually,  and  more  properly  denominated,  a 
defeazance.     (2  Th.  Co.  Lit.  122-'3,  &  n  (P.  3);  2  Bl.  Com. 
151,  n  (2).) 
2*.  The  several  Sorts  oi  Conditions;  W.  C. 
1".  The   several  Sorts  of  Conditions  as  they  relate  to  the 
Arising  of  the  Estate.. 
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In  this  aspect,  conditions  are  either  precedent  or  subse- 
quent. These,  as  we  have  seen,  are  relative  terms,  and 
have  relation  to  the  arising  or  veMing  of  the  estate.  Price- 
dent  conditions  are  such  as  must  happen,  or  be  performed, 
before  the  estate  can  vest;  subsequent  are  such,  by  the 
failure  or  non-performance  of  which  an  estate  already 
vested  may  be  defeated.  (2  Bl.  Com.  154;  2  Th.  Co.  Lit. 
1,  n  (A),  iO,  19,  n  (K).) 
2".  The  several  Sorts  of  Conditions,  as  Express  or  Implied; 
W.  C. 
1*.  Estates  on  Condition  Implied. 

These  occur  in  certain  instances  where  the  law  tacitly 
implies  a  condition  which  is  not  expressed  in  words.  (2 
Bl.  Com.  152;  2  Th.  Co.  Lit.  2,  3,  113  &  seq.) 

The  most  conspicuous  instances  of  conditions  implied 
are   in  the   cases  of  (1),   The  grant  of  offices;  (2),   The 
grant   of   franchises;  and  (3),   The   grant   of  particular 
estates  for  life  or  years; 
W.  G. 
1^.  Conditions  implied  in  the  grant  of  Offices. 

The  law  impliedly  annexes  to  every  grant  of  an  office, 
public  or  private,  that  the  grantee  shall  duly  execute  it, 
neither  abusing  nor  misusing  it,  nor  yet  forbearing  to  ex- 
ercise it  on  proper  occasions.  (2  Bl.  Com.  152-'3;  2  Th. 
Co.  Lit.  114  &  seq) ; 
W.  C. 
I*'-  Non-User  or  ISTeglect  of  Office. 

In  public  offices  which  concern  the  administration  of 
justice,  or  the  commonwealth,  non-user  is  of  itself  a 
direct  and  immediate  cause  of  forfeiture,  since  it  can- 
not but  be  productive  of  mischief;  but  non-user  of  a 
private  office  is  no  cause  of  forfeiture,  unless  some 
special  damage  is  proved  to  be  occasioned  thereby, 
private  offices  not  requiring  so  regular  and  unremitted 
a  service.  (2  Bl.  Com.  153 ;  1  Th.  Co.  Lit.  237-'8 ; 
Bac.  Abr.  Offices,  (M).) 
2^.  Mis-User,  or  Abuse. 

Thus,  if  a  judge  take  a  bribe,  or  any  public  officer 
make  sale  of  his  office,  it  is  a  cause  of  forfeiture.  (2 
Bl.  Com.  153;  1  Th.  Co.  Lit,  239;  Bac.  Abr.  Offices, 
(M);  V.  C.  1873,  c.  11,  §  5.) 

Acceptance  of  any  post  of  trust  or  emolument 
under  the  Government  of  the  United  States,  or  receiv- 
ing in  any  way  from  the  United  States,  any  emolument, 
(save  in  two  or  three  excepted  cases);  acceptance  of 
any  incompatible  office;  and  conviction  of  felony  by 
any  court  in  the  United  States,  also  produce  a  forfei- 
ture of  office  in  Virginia.  (V.  C.  1873,  c.  11,  §  2  to  4; 
15 
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Id.   c.  48,  §  12;  1  Th.  Co    Lit.  239,  (K.  1);  Ante  p. 
27,  1\) 
2s.  Conditions  implied  in  the  grant  of  Franchises. 

Franchises,  which  are  portions  of  the  prerogative  of 
the  commonwealth  in  the  hands  of  a  subject,  are  granted 
on  the  same  implied  condition  of  making  a  proper  use  of 
them ;  and  therefore  they  may  be  forfeited  like  offices, 
either  by  ahuse  or  by  neglect.  (2  Bl.  Com.  153.) 
3^.  Conditions  implied  in  the  grant  of  Particular  Estates  for' 
life  or  years. 

These  embrace  such  acts  as  are  incompatible  with  the 

estates,  being  calculated  to  prejudice  the  interests  of  the 

owner  of  the  reversion  or  remainder.    (2  Bl.  Com.  153) ; 

W.  C. 

I''.  Attempt  to  convey  by  tortious  conveyance  (Feoffment 

with  livery.  Fine  or  Recovery),  a  larger  estate  than  the 

tenant  has  a  right  to  convey. 

At  common  law,  such  a  tortious  conveyance  converted 
reversioner's  or  remainderman's  right  of  entry  when  the 
particular  estate  should  come  te  an  end,  into  a  mere 
right  of  action,  and  for  that  reason,  as  being  injurious 
to  the  reversioner  or  remainderman,  was  esteemed  a 
violation  of  the  implied  condition  annexed  to  the  estate, 
and  so  produced  a  forfeiture,  for  which  the  reversioner 
or  remainderman  might  enter  immediately.  (2  Bl. 
Com.  274-'5 ;  Ajite   p.  99,  T.) 

In  Virginia  it  is  otherwise.     Xo  conveyance  can  pass 
more  than  the  grantor  has  a  right  to  convey,  and  there- 
fore, since  no  conveyance  can  in  this  particular  preju- 
dice the  reversioner  or  remaindeiTnan,  it  is  supposed  no 
forfeiture  ensues.     (V.   C.  1873,  c.  112,  §  7;  1  Lom. 
Dig.  458-'9.) 
2'^.  Claim  by  Tenant  in  a    Court  of  Record  of  a  greater 
Estate  than  he  is  entitled  to;  W.  C. 
1\  Joining  the  Jfi-se  (the  general  issue  in  a  writ  of  right), 
on  the  mere  liight. 

Xo  one  can  properly  join  the  mise  save  those  who 
have  a  fee-sinqjle,  so  that  to  do  so  implies  a  claim  to 
that  highest  e.-.tate  in  the  law.  (3  Th.  Co.  Lit.  228-9  ; 
2  Do.  208 ;  Ante  p.  100,  .3'.) 
2\  Tenant  claiming  the  fee,  in  a  Court  of  Becord,  in 
any  other  way. 

e.  g.  If  tenant  for  years  do  lose  in  a  prmcipe,  and 
will  bring  a  -m-it  of  error  for  error  in  the  process, 
which  none  but  tenant  of  the  freehold  ought  to  do. 
(2  Th    Co.  Lit.  208,  &  n  (E) ;  Ante  p  100,  3'.) 
3''.  Disclaimer  by  Tenant,  in  a  Court  of  Record,  of  hold- 
ing of  his  Landlord. 
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e.  g.  By  taking  upon  himself,  when  rent  is  demanded 
of  him,  to  deny  that  he  holds  of  his  lord.     (2  Bl.  Com. 
275-'6;  1  Lom.  Dig.  821;  Ante^.  100,  2^) 
4'^'.  Committing  "Waste ;  W.  C. 
1'.  Doctrine  touching  Waste  in  England. 

We  have  already  seen  that  waste  is  any  ])ermanent 
injury  to  the  inheritance,  not  wrought  by  the  act  of 
God,  or  of  a  public  enemy,  and  that  whilst  at  common 
la-w  it  was  punishable  by  single  damages  only,  and 
that  only  in  those  tenants  who  came  to  their  estates 
by  act  of  law,  [e.  g.,  tenant  in  doiver,)  it  was  by  the 
statute  of  Marlebridge  (52  Hen.  Ill,  c.  23,)  made 
punishable  in  all  tenants /br  life  or  years,  and  by  the 
statute  of  Gloucester  (6  Ed.  I,  c.  5,)  the  punishment 
was  made  forfeiture  of  the  place  wasted,  and  treble 
damages.  (3  Bl.  Com.  223  &  seq ;  Ante  p.  lOO-'l,  4:\) 
2\  Doctinne  in  Virginia  touching  Waste. 

Waste  is  now  punishable  in  all  tenants,  by  single 
damages,  or  if  it  be  "  wanton^''  by  treble  damages,h\xt 
not  in  any  case  hj  forfeiture  of  the  place  wasted.     (V. 
C.  1873,  c.  133,  §  1  to  4.) 
2^  Estates  on  Condition  Express. 

In  connexion  with  this  topic  we  are  to  have  regard  to, 
(1),  The  nature  of  conditions  express;  (2),  Words  which 
create  conditions  ;  (3),  To  what  estates  conditions  may  be 
annexed ;  (4),  The  right  of  entry  in  consequence  of  the 
non-observance  of  conditions ;  (5),  To  what  parties  a 
condition  extends;  (6),  The  performance  of  conditions; 
(7),  The  effect  of  conditions  ;  and  (8),  Relief  in  equity 
against  forfeitures  by  breach  of  condition  ; 
W.  C. 
Is.  The  nature  of  Conditions  Express. 

An  estate  on  condition  expressed  in  the  grant  itself, 
is  where  an  estate  is  granted  either  in  fee-simple  or  other- 
wise, with  an  express  qualification  annexeti,  whereby  the 
estate  granted  shall  either  commence,  be  enlarged, 
(which  is  essentially  the  commencement  of  a  7iew  estate,) 
or  be  defeated  upon  performance  or  breach  of  .such  quali- 
fication or  condition  ;  instances  of  which  most  frequently 
arising  in  practice  are  those  contained  in  leases  for  years, 
providing  for  the  lessor's  re-entry  in  case  of  a  breach  of 
any  of  the  covenants  of  the  lease,  as  by  non-payment  of 
rent,  by  failing  to  repair,  by  assignment,  &c.,  or  in  case 
of  the  lessee's  becoming  bankrupt  or  insolvent.  (2  Bl 
Com.  154,  &  n  (5) ;  Duppa  v.  Mayo,  1  Wms.  Saund. 
287  &  seq,  n  (16)  &  (u).) 

A  very  infelicitous  division  of  express  conditions  is 
made,  and  that  by  no  less  an  authority  than  Littleton, 
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into,  (1),  Conditions  in  deed;  and  (2),  Conditions  in  law. 
The  latter  are,  in  fact,  as  we  shall  presently  see,  not 
conditions  at  all,  but,  more  properly,  limitations,  which 
mark  the  ultimate  duration  of  the  estate.  And  to  these 
two  divisions  a  third  may  be  properly  added,  namely, 
(3),  Conditional  limitations ; 
W.  C. 
l"^.  Conditions  in  Deed. 

Conditions  in  deed  are  created  by  such  words  as  "on 
condition,"  "  provided  that,"  "  so  that,"  &c.,  which  of 
themselves  may  make  a  condition  ;  and  by  other  less 
direct  phrases,  such  as  "  if  it  happen,"  and  many  others, 
which  do  not  of  themselves  constitute  a  condition,  with- 
out a  clause  of  re-entry,  or  other  words  of  explanation, 
without  which,  indeed,  the  sentence  is  incomplete.  (2 
Bl.  Com.  151,  n  (2) ;  2  Th.  Co.  Lit.  4  &  seq.)  They 
are  either  precedent  or  subsequent ; 
W.  C. 
1'.  Conditions  Precedent. 

The  nature  of  conditions  precedent  has  been  ex- 
plained. It  is  an  invariable  principle  of  the  common 
law,  that  they  rmist  he  performed  or  complied  with  be- 
fore the  estate  can  vest.  If,  therefore,  the  condition 
be  or  become  iw.possible,  although  by  the  act  of  God, 
or  of  the  grantor  himself,  yet  no  estate  shall  arise. 
And  so  if  the  condition  be  illegal,  even  though  it  be 
complied  with,  no  estate  will  arise,  the  law  being 
concerned  to  offer  no  encouragement  to  the  violation 
of  its  policy.  But  of  this  more  will  be  seen  hereafter. 
(2  Th.  Co.  Lit.  18,  22-'3,  &  n  (IST) ;  2  Bl.  Cora.  154.) 
There  are  no  precise  technical  words  in  wills,  nor 
even  in  deeds,  to  make  a  stipulation  a  condition  pre- 
cedent or  subsequent,  neither  does  it  depend  on  the 
prior  or  posterior  collocation  of  the  clause.  It  is  to  be 
construed  according  to  the  intention,  as  gathered  from 
the  whole  instrument.  If  the  thing  is  to  happen  be- 
fore the  estate  is  to  vest,  it  is  a  condition  precedent ; 
if  after,  it  is  a  condition  subsequent.  Thus,  if  an  es- 
state  be  limited  to  A  on  condition  that  he  marry  Z, 
the  marriage  is  a  precedent  condition,  and  till  that 
takes  place  no  estate  is  vested  in  A.  Or  if  A  grant 
W  land  for  a  term  of  two  years,  upon  condition  that 
if  he  pay  the  lessor,  within  two  years,  $400,  he  shall 
have  the  fee,  this  also  is  a  condition  precedent,  and 
the  fee-simple  passeth  not  till  the  §400  be  paid.  On 
the  other  hand,  if  A  grant  "W  certain  land  in  fee  upon 
condition  that  "W  and  his  lieirs  pay  yearly  therefor  a 
rent  of  $100  forever,  that  is  a  condition  subsequent. 
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The  estate  vests  in  W  immediately,  subject  to  be  de- 
feated if  the  rent  be  not  paid.  (2  Th.  Co.  Lit.  19,  n 
(K),  10,  4: ;  2  Bl.  Com.  154,  u  (6).) 

In  the  case  secondly  above  mentioned,  illustrative 
of  a  condition  precedent,  an  existing  estate  is  to  be 
enlarged,  upon  the  happening  of  the  condition.  This 
does  not  essentially  differ  from  an  ordinary  condition 
precedent;  but  four  incidents,  and  by  some  writers 
live,  are  mentioned  as  required  to  concur,  in  order 
that  the  enlargement  may  take  effect,  for  which  see 
2  Th.  Co.  Lit.  18,  n  (I);  2  BL  Com.  152,  n  (3.) 
2'.  Conditions  Subsequent. 

It  has  been  seen  that  a  condition  subsequent  is  one 
which  is  to  be  performed  or  fulfilled  after  the  vesting 
of  the  estate,  and  tlie  intent  of  which  is  to  defeat  it. 
Thus,  if  A  leases  land  to  W  for  twenty  years,  on 
condition  (or  '■^■provided  that^\  or  "50  that"  &c.), 
tliat  W  pay  an  annual  rent  of  §100  during  the  term, 
this  is  a  condition  subsequent  to  the  vesting  of  Ws 
estate,  and  if  it  be  not  observed,  will  go  to  defeat  it. 
It  should  be  observed  that,  because  the  effect  of  con- 
ditions subsequent  is  to  defeat  estates,  tliey  are  to  be 
construed  strictly,  whilst  conditions  precedent,  which 
are  to  create  estates,  are  to  receive  a  li  beral  construction ; 
and  if  performed  substantially,  and  as  near  to  the  in- 
tent as  possible,  it  will  be  suificient.  (2  Th.  Co.  Lit. 
1,  n  (A),  4,  5,  59,  58;  1  Lom.  Dig.  343-'4.) 
W.  C. 
l'^  The  re-entry  of  the  Grantor,  or  his  Heirs. 

The  mere  occurrence  of  the  event  which  constitutes 
the  condition  does  not  at  common  law,  of  itself,  de- 
feat the  estate,  supposing  it  to  be  &  freehold,  because 
as  a  freehold  can  at  common  law  only  be  created  by 
the  notoriety  of  livery  of  seisin,  there  is  needed  a  cor- 
responding notoriety  in  order  to  determine  it.  This 
corresponding  notoriety  is  the  re-entry  of  the  grantor, 
or  his  heirs,  supposing  the  grant  to  be  a  private  one ; 
but  when  the  grant  is  a  public  grant,  it  is  by  a  judi- 
cial inquiry,  the  equivalent  of  an  inquest  of  oflBce  at 
common  law,  finding  the  fact  of  forfeiture,  and  ad- 
judging the  legal  consequence.  (U.  S.  v.  Repen- 
tigny,  5  Wal.  267-8 ;  Schulenberg  v.  Harriman, 
21  Wal.  63.)  If  the  estate  be  only  for  years  it  is 
otherwise.  IS:  o  entry  (unless  it  be  so  stipulated),  is 
necessary  to  determine  it,  for  as  a  term  for  years 
may  begin  without  ceremony,  so  it  may  end  without 
ceremony.  (2  Bl.  Com.  155;  2  Th.  Co.  Lit.  3,  4, 
87-'8,  95  to  97;  Duppa  v.  Mayo,  1  Wms.  Saund. 
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287  d,  n  (16) ;  Pennant's  Case,  3  Co.  65  a;  Lampet's 
Case,  10  Co.  48  b;  1  Lorn.  Dig.  338;  Schulenberg 
V.  Harriman,  21  Wal.  63.) 
2'^.  Maimer   in   wliich   the   grantor   or  his   heirs   are 
Seised,  when  they  have  re-entered. 

They  are  seised  jnst  as  they  were  before  the  grant. 
"He  that  entereth  for  a  condition  broken,"  says 
Lord  Colce,  "shall  be  seised  of  that  estate  which  he  had 
at  the  time  of  the  estate  made  upon  condition."  And 
although  in  respect  of  iftipossibility,  and  of  necessity, 
and  as  to  some  collateral  qualities,  there  are  occa- 
sional extraordinary  exceptions  to  this  principle,  yet 
such  notwithstanding,  is  the  general  doctrine^  and 
practically  the  well  nigh  universal  law.  (2  Th.  Co. 
Lit.  9T-'8,  99  n  (W  2),  768,  Butler's  Note,  IL) 
3^.  Effect  at  common  law,  of  the  re-entry  of  the  grantor 
or  his  heirs,  in  respect  of  any  subsequent  estate 
limited  to  take  effect  in  default  of  Observance  of  the 
Condition. 

The  re-entry  destroys  as  well  the  subsequent  limi- 
tation as  it  does  the  immediate  estate  on  which  the 
entry  is  made,  for  else  the  grantor  or  his  heirs  who 
thus  re-enter  could  not  be  seised  as  before  the  grant. 
Hence,  there  was  no  device  at  common  law  whereby 
an  estate  oi  freehold,  once  vested,  could  be  defeated, 
and  the  land  be  passed  to  a  stranger.  For,  as  a  re- 
mainder, the  limitation  to  the  stranger  was.  void, 
being  in  derogation  of  the  preceding  estate;  and,  as 
a  consequence  of  the  condition,  it  was  void,  because 
no  one  but  the  grantor  or  his  heirs  could  enter  for 
the  condition  broken ;  and  that  entry  unavoidably 
defeated  the  subsequent  limitatioTi,  as  well  as  the 
preceding  estate.  (2  Th.  Co.  Lit.  99,  n  (W,  2),  768, 
Butler's  Note,  II.) 
2'^-  Conditions  in  Laxo,  or  Limitations. 

By  conditions  in  law,  in  tlie  ordinary  use  of  lan- 
guage, would  be  meant  conditions  implied  by  the  law, 
which  have  already  been  treated  of  i^Ante  p.  225,  1'). 
The  conditions  in  the  cases  there  mentioned  are  natur- 
ally and  properly  said  to  be  implied,  or  tacitly  annexed 
to  the  estates  to  whicli  they  belong ;  but  in  the  instance 
now  under  consideration,  no  condition  can,  without 
some  violence,  be  considered  as  implied  or  tacitly  an- 
nexed, and  it  tends  to  confusion  of  thought  to  treat  it 
as  a  condition  at  all.  The  case  contemplated  is  where 
an  estate  is  limited  to  one  until  a  certain  event  hap- 
pens; or  whilst  a  certain  state  of  things  continues;  or 
during  an  indeterminate  period.     Hence,  although  it 
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is  Littleton  who  denominates  it  a  condition  in  law,  it 
is  deemed  a  more  correct  designation  to  style  it  a  limi- 
tation, for  which  there  is  much  sanction  of  authority. 
(2  Bl.  Com.  155 ;  2  Th.  Co.  Lit.  87,  n  (L,  2),  120,  &  seq.) 

Limitations  are  created  by  such  words  as  ^^dum," 
" d^tmmodo,^''  '■'■  quousque"  '■'■  quamdiu^''  '■'■donee"  '■'du- 
rante^'' "  v,sque  ad,''''  "  tamd'iu,  &c."  Thus,  a  grant  to  A 
until  {quousque)  Z  returns  from  abroad, — to  a  woman, 
dwm  sola  et  casta  vixerit, — to  W,  quamdiu  se  hene 
gesserit, — to  X,  durante  viduitate, — to  Y,  dummodo 
solveret  talem  reditum ;  all  these  are  limitations.  (2 
BL  Com.  155-'6;  2  Th.  Co.  Lit.  121,  87,  n  (L,  2).) 

Limitations  differ  from  conditions  in  this:  A  limita- 
tion marks  the  utm,ost  time  of  continuance  of  an  estate ; 
a  condition  marks  some  event,  which,  if  it  happens  in 
the  course  of  that  time,  is  to  defeat  the  estate.  Thus, 
in  case  of  a  grant  to  Z  until  W  is  married,  the  estate 
may  endure  uutil  that  event,  but  no  longer;  and  then 
it  terminates  of  itself,  without  any  entry  on  the  part 
of  the  grantor  or  his  heirs;  and  the  words  appointing 
this  to  be  the  time  of  continuance  are  called  the  Imita- 
tion, from  their  ascertaining  the  boundary  of  the  estate. 
But  if  the  grant  were  to  Z  for  life,  provided  that,  if  W 
married,  Z's  estate  should  cease,  Z's  freehold  is  not 
prematurely  determined  before  his  death  by  the  mere 
occurrence  of  Ws  marriage;  but  there  must  be,  as  we 
have  seen,  also  an  entry  by  the  grantor  or  his  heirs,  in 
order  to  defeat  Z's  estate.  It  is  manifest,  therefore, 
that  whilst  there  can  be  no  limitation  over  in  the  last 
case  of  the  condition,  in  the  case  of  the  limitation,  a 
remainder  may  be  limited  to  take  effect  after  the  first 
estate  comes  to  an  end.  That  is,  a  grant  to  Z  until  W 
is  married,  with  remainder  to  R,  is  good;  but  a  grant 
to  Z  for  \\ie, provided  that,  if  W  marry,  Z's  estate  shall 
cease  and  be  void,  and  then  remainder  to  R,  is  of  none 
effect  in  i-espect  of  R's  remainder,  which  will  be  de- 
feated by  the  entry  of  the  grantor  or  his  heirs,  in  order 
to  determine  Z's  estate.  (2  Th.  Co.  Lit.  87,  n  (L,  2).) 
3''-  Conditional  Limitations. 

A  conditional  limitation  partakes  of  the  natui'e  both 
of  an  estate  on  condition  and  a  remainder,  the  first  es- 
tate, even  though  an  estate  of  freehold,  being  liable  to 
determine,  witliout  entry  by  the  grantor  or  his  heirs, 
upon  the  happening  or  not  happening  of  the  event  in- 
dicated, and  tlie  subsequent  estate  taking  its  place, 
e.  g.  A  defuse,  or  grant,  &c.,  to  A  and  his  heirs,  but 
if  A  die  without  having  married  W,  then  to  Z  in  fee. 
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(2  Bl  Com.  155  ;  2  Th.  Co.  Lit.  87,  n  (L,  2),  768,  But- 
ler's Note,  II) ; 
W.  C. 

1'.  By  what  class  of  Conveyances  Conditional  Limitations 
are  Created. 

Conditional  limitations  could  not  exist  at  common 
law.      They  arise   only  out  of  certain   conveyances 
owing  their  existence  to  statutes,  the  effect  of  which 
is  to  dispense  with  livery  of  seisin.    These  conveyances, 
are  those  growing  out  ofi»the  statutes  of  wills,  of  uses, 
and  of  grants.     (8  &  9  Yict.  c.  106 ;  2  Th.  Co.  Lit. 
768,  Butler's  Note,  II;  V.  C.  1873,  c.  118,  §  2;  Id. 
c.  112,  §  14;  Id.  c.  112,  §4.) 
2\  Reasons  why  Conditional  Limitations  are  not  good 
at  common  law,  and  why  they  are  valid  under  the 
Statutes  named ;  W   C. 
I''-  Reason  why  the  subsequent  estate,  limited  to  take 
effect  in  default  of  Observance  of  the  Condition,  is 
void  at  Common  Law. 

It  has  already  been  stated  [ante  p.  230,  3"^)  that  the 
reason  is  because,  at  common  law,  in  order  to  give 
effect  to  the  condition,  the  grantor,  or  iiis  heks,  must 
re-enter,  and  thus  being  restored  to  his  or  their  original 
estate  and  seisin,  will  avoid  as  much  the  subsequent 
limitation  as  the  immediate  estate.  (2  Th.  Co.  Lit. 
97,  99,  n  (W.  2),  768,  Butler's  Note,  II.) 

Thus,  in  case  of  a  feoffment  to  A  and  his  heirs,, 
on  condition  that  if  A  does  not  marry  Z  in  ten  years,, 
then  the  land  shall  go  to  W,  the  only  way  in  which 
A's  estate  can,  at  common  law,  be  terminated  in  case 
of  a  breach  of  the  condition,  is  by  the  re-entry  of  the 
feoffor  or  his  heirs,  who,  upon  entering,  would  be 
seised  of  the  same  estate  as  they  had  before  the  feoff- 
ment, which,  of  course,  could  not  be  without  destroy- 
ing the  limitation  to  W,  as  well  as  the  estate  of  A, 
[su-pra  p.  230,  2'^). 
2''-  Reason  why  the  subsequent  estate  is  void  as  a  re- 
mainder. 

The  subsequent  estate  is  void  as  a  remainder,  be- 
cause, by  the  definitive  idea  of  a  remainder,  it  must 
not  take  effect  in  derogation  of  the  preceding  estate,, 
but  m'usi  await  its  regular  expiration.  (2  Th.  Co.  Lit.. 
136,  n  (F).) 
3^^-  Reason  why  the  subsequent  estate,  although  void 
at  common  law,  is  valid  under  the  above-named  Stat- 
utes of  Wills,  Uses,  and  of  Grants. 

The  subsequent  estate  is  valid  in  conveyances  un- 
der the  statutes  named,  because  under  those  statutes 
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no  actual  livery  of  seisin  is  required  to  create  a  free- 
hold, and  therefore  no  corresponding  notoriety  of  entry 
is  necessary  to  determine  it.  Consequently  the  first 
estate  is  determined  by  the  mere  happening  of  the 
event,  and  no  entry  of  the  grantor  or  his  heirs  being 
requisite,  there  is  no  reason  why  the  interest  there- 
upon limited  to  the  subsequent  party,  may  not  take 
effect.  Thus,  in  a  devise  (by  will)  to  A  and  his  heirs, 
on  condition  that  if  A  dq^ig  not  marry  Z  within  ten 
years,  the  land  shall  go  to  W  and  his  heirs,  upon  A's 
failure  to  marry  Z  according  to  the  condition,  his  es- 
tate in  fee  is  immediately  terminated,  without  any 
entry  on  the  part  of  the  devisor's  heirs,  and  the  sub- 
sequent limitation  in  favor  of  W  in  fee  forthwith 
takes  effect.  (2  Th.  Co.  Lit.  87,  n  (L.  2)  768,  But- 
ler's Note,  II.) 
3\  Principle  adopted  in  Conditional  Limitations,  in  or- 
der to  preve^d  Perpetuities,  by  an  indefinite  succession 
of  such  contingencies. 

No  limitation  designed  to  take  effect  in  futuro,  is 
good  unless  it  be  so  limited  that  it  must  necessarily 
vest,  if  at  all,  within  a  life  or  lives  in  being,  and  ten 
months  (tlie  utmost  period  of  gestation),  and  twenty- 
one  years  afterwards.  Indeed,  the  limit,  after  the  ex- 
piration of  the  life  or  lives  in  being,  is  twenty-one 
yeai  s,  the  period  of  gestation  being  allowed  in  those 
cases  only  in  which  gestation  exists  as  an  element. 
(2  Th.  Co.  Lit.  578,  &  n  (A);  2  Lorn.  Dig.  311;  2 
Washb.  E.  Prop.  357;  2  Bl.  Com.  174,  n  (21);  Ca- 
dell  V.  Pahner,  10  Bingh.  (25  E.  C.  L.)  140;  Post, 
p.  435-'6. 
W.  C. 
1''.  The  Reason  in  policy,  why  the  law  does  not  favor 
Perpetuities. 

It  is  plain  that,  without  some  rule  of  restriction, 
these  limitations  might  be  multipled  indefinitely  in 
succession  one  after  another,  even  in  favor  of  persons 
yet  unborn;  and  experience  proves  that  to  tie  up 
property  from  alienation,  and  thus  render  it  incapable 
of  being  freely  used  as  the  interest  and  convenience 
of  the  owner  may  prompt,  is  extremely  prejudiciid 
to  individuals,  by  dwarfing  and  trammelling  their 
spirit  of  enterprise  and  of  industry,  and  therefore  is 
mischievous  to  the  community.  Such  remote  limita- 
tions tend  to  gratify  the  jjride  of  him  who  prescribes 
them,  and  occasionally  avail  to  save  a  prodigal  from 
the  natural  consequences  of  his  folly;  but  to  tolerate 
them  beyond  certain  limits,  is  to  subordinate  the  sub- 
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tantial  interests  of  the  many  to  the  pride  and  reck- 
lessness of  the  few.  As  soon,  therefore,  as  it  was 
observed  that  the  statutes  in  question  gave  rise  to 
dispositions  so  novel,  the  courts  immediately  ad- 
dressed themselves  to  find  some  reasonable  restriction 
whereby  they  might  keep  them  within  the  limits  of 
convenience  and  of  the  public  good;  and  after  vari- 
ous trials,  all  founded,  however,  upon  the  same  gen- 
eral principle,  they  have  at  length,  for  many  years 
past,  adopted  the  "rule'  against  perpetuities,"  above 
stated  {supra  3').  (2  Lorn.  Dig.  311  &  seq. ;  2 
'  Washb.  E.  Prop.  358  &  seq.;  Howard  v.  Duke  of 
JSTorfolk,  2  Swanst.  45*.) 

2'^.  The  Consideration  which  led  to  the  adoption  of  the 
Period  above  stated. 

The  period  was  adopted  by  analogy  to  the  utmost 
period  during  which,  at  common  law,  land  could  be 
kept  inalienable,  by  way  of  remainder.  Thus,  in 
marriage  settlements  (usually  the  strictest  known), 
the  estate  may  be  limited  to  H.  and  W.  during 
their  joint  lives,  remainder  to  the  survivor  for  life, 
remainder  to  the  first  and  other  sons  of  the  marriage 
in  tail,  remainder  to  the  daughters  in  tail,  remainder 
in  fee  to  H  's  heirs  generally,  and  until  the  first  one 
of  those  to  whom  a  remainder  in  tail  is  limited 
comes  of  age,  the  land  is  inalienable,  at  least  in  fee- 
simple.  The  person  thus  entitled  to  the  remainder 
in  tail  may,  at  the  death  of  H,  be  e?i  ventre  sa  mere; 
and  in  that  event,  the  longest  period  of  inalienability 
will  be  in  the  case  supposed,  one  or  more  life  or 
lives  in  being,  and  the  period  of  gestation  (nine  to 
ten  months),  and  twenty-one  years  afterwards.  And 
in  conformity  to  that  rule,  the  courts  allowed  execu- 
tory limitations  to  be  good.  (Long  v.  Blackall  & 
als,  7  T.  K.  101;  2  Bl.  Com.  174,  n  (21);  2  Lom. 
Dig.  311) 
28.  "Words  which  create  Conditions;  W.  C. 
I''.  Words  which  create  Conditions  of  themselves. 

They  are  such  words  and  phrases  as  '■'■  sub  conditione," 

"on  condition,'^  "proviso,''  "provided  that,"  "ita  quod," 

"so  that,"  &c.,  although  some  of  these  words  sometime.s 

import  something  else  than  a  condition.     (2  Th.  Co. 

Lit.  4  &  seq;  2  Lom   Dig.  315  &  seq;  2  BL  Com.  151, 

n  (2).) 
2''.  "Words  which  Create  Conditions  only  by  the  help  of 

other  words,  declaring  forfeiture,  &c.,  if  the  Condition 

be  not  observed. 

They  may  be  any  words  whatsoever,  expressive  of  the 
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inieniion,  but  especially  such  words  as  "  Quod  si  covtin- 
gai,"  "  if  it  happen ;  "  s?,"  "if,"  "causa"  "in  consider- 
ation," &c.  (2  Th.  Co.  Lit.  6,  &c.;  2  Lorn.  Dig.  315; 
2  Bl.  Com.  151,  n  (2) ;  Vanmeter  v.  Vanmeter,  3  Grat. 
148  ;   Crawford's  Ex' or  v.  Patterson,  1 1  Grat.  364.) 

Thus,  a  "  grant  to  A  and  his  heirs,  on  eovdition  that 
(or  provided  thai,  or  so  that)  he  t^-aj  annually  on  Christ- 
mas-day a  rent  of  1^^500,"  is  a  complete  condition ;  and 
upon  failure  to  pay,  the  grantor  or  his  heirs  may  re- 
enter. But  with  the  last-mentioned  class  of  words  (if 
it  happen,  &c.),  words  authorizing  a  re-entry  are  needed 
to  make  a  condition.  Indeed,  those,  or  some  corres- 
ponding words,  are  required  in  order  to  complete  the 
sense  in  any  manner.  "  A  grant  to  B  in  fee,  reserving 
an  annual  rent  of  $500,  payable  at  Christmas ;  but  if  it 
happen  the  aforesaid  rent  be  not  paid," — conveys  no 
complete  meaning,  until  some  other  words  are  added, 
such  as  "  that  then  it  shall  be  lawful  for  the  grantor  or 
his  heirs  to  re-enter,"  &c.  (2  Th.  Co.  Lit.  5,  6,  44.) 
3s.  To  what  Estates  Conditions  may  be  annexed. 

Conditions  may  be  annexed  to  estates  of  every  quantity 
of  interest,  whether  fee,  freehold,  or  term  of  years.    (2 
Bl.  Com.  152.) 
4s.  The  Right  of  Be-entrj'  in  consequence  of  the  Non-ob- 
servance of  Conditions. 

We  have  seen  that,  in  the  case  of  freehold  estates,  the 
non-observance  of  the  condition  does  not  of  itself  de- 
termine the  estate  in  conveyances  operating  at  common 
law,  because,  as  a  freehold  is  created  only  by  the  noto- 
riety of  livery  of  seisin  in  such  conveyances,  so  it  can 
only  be  terminated  by  the  corresponding  notoriety  of 
entry  by  the  grantor  oi-  his  heirs. 

Let  us  observe,  then,  (1),  Who  may  exercise  the  right 
of  re-entry;  (2),  The  effect  of  re-entry  when  made;  and 
(3),  The  mode  of  making  a  re-entry ; 
W.  C. 
l*"   Who  may  exercise  the  Right  of  Re-entry. 

We  must  here  distinguish  between  the  original  reser- 
vation of  the  right  of  re-entry,  and  the  right  in  case 
of  the  assignment  of  the  reversion; 
W.  C. 
1'.  To  whom  the  Right  of  Re-entry  must  be,  originally 
Reserved. 

It  must  be  reserved  by  the  terms  of  the  conveyance 
to  the  grantor  or  his  heirs,  (or  in  the  case  of  personalty 
to  the  grantor,  or  his  personal  representatives),  and  to 
none  else,  "  and  the  reason  hereof,"  says  Lord  Coke, 
"is  for   the  avoiding  of  maintenance,   suppression  of 
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right,  and  stirring  up  of  suits;  and  therefore,  noth- 
ing iti  action,  entry,  or  re-entry,  can  be  granted  over; 
for  so,  under  color  thereof,  pretended  titles  might  be 
granted  to  great  men,  whereby  right  might  be  trodden 
down,  and  the  weak  oppressed,  which  the  common 
law  forbiddeth."  (2  Th.  Co.  Lit.  84-'5 ;  1  Lorn.  Dig. 
333.) 

In  equity,  however,  a  condition  intended  for  the 
benefit  of  a  third  person  will  often  be  regarded  as  a 
trust,  and  be  enforced  in.  his  favor  as  a  charge  upou 
the  land,  or  upon  the  person  holding  the  land  to 
which  it  is  attached.  Thus,  a  father  having  conveyed 
lands  to  his  son,  on  condition  that  he  should  pay  his 
debts,  a  court  of  equity,  at  the  instance  of  the  credi- 
tors, will  charge  the  debts  as  a  trust,  on  the  lands  in  the 
hands  of  the  grantee,  or  of  the  father's  heir,  if  he  has 
entered  for  the  breach.  (Jackson  v.  Topping,  1  Wend. 
388 ;  Durapor's  Case,  1  Smith's  L.  Cas.  91 ;  Yanme- 
ter  V.  Yanmeter,  3  Grat.  148  ;  Crawford's  Ex' or  v. 
Patterson,  11  Grat.  364.  See  Pownal  v.  Taylor,  10 
Leigh,  172;) 
'2\  The  Eight  of  Ee-entry  in  Case  of  AssignmeM  of  the 
Reversion ;  W.  C. 
1\  Doctrine  at  Common  Law. 

For  a  like  reason  as  in  the  preceding  case,  namely, 
to  prevent  litigation  and  the  stirring  up  of  suits,  the 
assignee  of  the  reversion  cannot,  at  common  law, 
re-enter  upon  the  land,  although  he  was  allowed  to 
distreinfor  the  rent,  which  was  deemed  au  incident  to 
the  reversion.  Upon  the  dissolution  of  the  monas- 
teries by  Henry  YIII,  most  of  their  lands  having 
been  let  on  leases,  with  conditions  and  stipulations 
secured  by  clauses  of  re-entry,  this  principle  gave 
rise  to  much  trouble.  The  king  and  bther  assignees 
of  the  monastery  lands  could  not  enforce  by  re-entry 
the  conditions  and  stipulations  set  forth  in  the  leases, 
nor  could  the  tenants  enforce  against  the  assignees 
the  covenants  in  their  favor. 
2'^.  Doctrine  introduced  by  Statute  of  31  &  32  Hen. 
YIII. 

The  first  provision  to  meet  the  ease  was  made  by 

31  Hen.  YIII,  c.  13,  which  gave  the  king  all  ad- 
vantage, whether  of  covenants,  conditions,  or  the 
like,  as  the  lessor  would  have  had;  and  by  statute 

32  Hen.  YIII,  c.  34,  this  was  extended  to  the  gran- 
tees vf  the  king  ;  and  further  to  make  this  equitable 
remedy  universal,  mutual  redress  was  given  in  all 
cases   of    landlord    and    tenant,    where    the  former 
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f ranted  his  reversion  to  another.     (2  Th.  Co.  Lit.  89, 
;  n  (M  2);  1  Lorn.  Dig.  364;  3  Kopve's  Hist.  E.  L. 
234:-'5._) 
3^-  Doctrine  by  Statute  in  Virginia. 

Our  statute  is  moulded  essentially  after  the  simili- 
tude of  32  Hen.  VIII,  c.  34.  In  favor  of  assignees 
of  the  reversion,  it  is  provided  that  a  grantee  or  as- 
signee of  any  land  let  to  lease,  or  of  the  reversion 
thereof,  and  his  personal  representative  or  assigns, 
shall  enjoy  against  the  lessee,  his  heirs,  personal  re^ 
presentative  or  assigns,  the  like  advantage  by  action 
or  entry,  for  any  forfeiture,  or  by  action  upon  any 
covenant  or  promise  in  the  lease,  M^hich  the  grantor, 
assignor,  or  his  heirs,  might  have  enjoyed.  And  re- 
ciprocally, in  favor  of  the  tenant,  it  is  enacted,  that 
a  lessee,  his  personal  representative  or  assigns,  may 
have  against  the  grantee  or  alienee  of  the  reversion, 
or  of  any  part  thereof,  his  heirs  or  assigns,  the  like 
beneiit  of  any  condition,  covenant,  or  promise  in  the 
lease,  as  he  could  have  had  against  the  lessors  them- 
selves, and  their  heirs  or  assigns ;  except  the  benefit 
of  any  warranty,  in  deed  or  law.  This  statute  is 
applicable  only  to  conditions  attached  to  estates /or 
life  and  for  years,  foi-  to  them  only  are  reversions  in- 
cident. (V.  C.  1873,  c.  134,  §1,2;  1  Lom.  Dig. 
364-'5 ;  2  Th.  Co.  Lit  89  &  seq ;  Dumpor's  Case, 
1  Smith's  L.  Cas  87;  Spencer's  Case,  (5  Co.  16);  1 
Smith,  L.  C.  92,  96  &  seq.) 
2^^  The  eifect  of  Ke-entry  when  made. 

Re-entry  invests  the  grantor  or  his  heirs  with  their 
original  estate,  and  therefore  defeats  all  rights  and  inci- 
dents annexed  to  the  estate  which  is  determined  by  the 
re-entry,  such  as  dower  and  curtesy,  and  all  charges 
and  incumbrances  created  by  the  grantee,  during  his 
possession.  For  upon  the  re-entry  of  the  grantor,  he 
becomes  seised  of  an  estate  paramount  to  that  which 
was  liable  to  those  charges.  (2  Th.  Co.  Lit.  97,  99,  & 
n  (W.  2).) 
3^.  The  Mode  of  making  a  Re-entry ;  W.  C. 
1'.  The  Doctrine  at  Common  Law. 

At  common  law,  the  grantor  or  his  heirs  are  bound 
to  enter  for  the  condition  broken,  in  order  to  re-vest 
the  estate  ;  and  until .  such  entry  no  action  was  origi- 
nally maintainable  to  recover  the  land,  the  right  of 
possession  and  the  right  of  property  still  continuing 
uninterrupted  in  the  gi-antee.  Hence,  it  is  not  pro- 
perly called  a  right,  but  a  title  of  entry  in  the  grantor. 
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(2  Th.  Co.  Lit.  96;  3  Do.  59-'60,  &  n  (D,  1);  Gilb. 
Ten.  26.) 

But  whilst  this  doctrine  was  never  seriously  ques- 
tioned, the  modern  decisions  relieve  the  grantor  from 
the  burden  of  making  an  actual  entry  by  holding  to  be 
sufficient  for  the  purpose  the  constructive  one  implied 
by  an  action  of  ejectment,  wherein  the  tenant,  under 
the  old  consent-rule,  confesses  the  lease,  entry,  and 
ouster  supposed.    Even  where  the  estate  to  be  avoided 
is  a  freehold,  such  constructive  entry  is  held  to  be  suf- 
ficient.    (Little  V.  Heafon,  2  Ld.  Eaym.  750 ;  Good- 
right  V.  Cator,  2  Dougl.  477;  Doe  v.  Masters,  2  B. 
and  Cr.  (9  E.  C.  L.)  490.) 
2',  The  Doctrine  by  Statute  in  Virginia  ;  W.  C. 
1''.  Tlie  Doctrine  touching  Re-entry  by  the  Grantor,  &c. 
By  the  abolition  of  the  consent-rule  in  ejectment, 
by  the  Code  of  1849,  (Y   C.  1873,  c.  131,  §  14,)  the 
constructive  enirij,  confessed  by  the  consent-rule,  which 
had  for  more  tlian  a  century  been  allowed  to  suffice^ 
instead  of  an  actual  entry,  to  determine  the  grantee's 
estate  after  condition  broken,  and  to  sustain  the  ac- 
tion of  ejectment,  might,  in  the  absence  of  any  pro- 
vision upon  the  subject,  have  ceased  to  have  that 
effect,  so  that  grantors  would  have  been  under  the 
necessity,  in  such  cases,  of  assuming  the  burden  of 
an  actual  entry.     The  Code,  however,  has  itself  re- 
moved all  doubt,  by  specially  providing  that  eject- 
ment may  be  maintained   without  actual  re-entry, 
whilst  at  the  same  time  liberal  allowance  is  made  for 
the  exercise  of  the  privilege  of  redemption,  or  of  re- 
lief against  the  forfeiture,  in  equity.     (Y    C.  1873, 
c.  134,  §  16  &  seq.) 

It  is  enacted  that  a  person  having  a  right  of  entry 
into  lands,  by  reason  of  any  rent  being  in  arrear,  or 
by  reason  of  the  breach  of  any  covenant  or  condition, 
may  proceed  in  ejectment,  the  service  of  the  notice 
in  which,  in  the  manner  prescribed,  shall  be  in  lieu 
at  once  of  a  demand  and  a  re-entry  ;  and  upon  proof 
that  the  rent  was  due,  and  that  no  sufficient  distress 
was  upon  the  premises,  or  that  the  covenant  or  con- 
dition was  broken  before  the  service  of  the  declara- 
tion, and  that  the  plaintiff  had  power  thereupon  to 
re-enter,  he  shall  recover  judgment,  and  have  execu- 
tion for  the  lauds.  (V.  C.  1873,  c.  134,  §  16.) 
2^^  The  Doctrine  touching  the  right  to  redeem,  and  to 
obtain  relief  against  the  Forfeiture. 

It  is  provided  that  the  defendant,  or  any  mort- 
gagee or  trustee  of  the  lauds,  may  pay  the  rent  in 
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arrear,  with  interest  and  costs,  or  file  a  bill  in  equity 
for  relief  against  the  forfeiture,  within  twelve  months 
after  execution  execiited,  otherwise  such  party  is 
barred  of  all  right,  in  law  or  equity,  to  the  premises 
in  question.  (V.  C.  1873,  c.  134,'§  17,  18,  19.)  If 
the  party  claiming  a  right  to  the  lands  shall,  before 
the  trial  in  ejectment,  pay  all  arrears  of  .rent,  with 
interest  and  costs,  further  proceedings  in  the  action 
shall  cease.  And  if,  upon  his  bill  in  equity,  he  be 
relieved,  he  shall  hold  the  land  as  before.  (V.  C. 
1873,  c.  134,  §  20.) 
S^.  The  Doctrine  in  Virginia  touching  the  mode  of 
actual  Be-evtrt/. 

Provision  is  made,  by  implication,  that  the  sheriff 
or  other  officer  may  enter  in  behalf  of  the  party,  and 
expresslu  for  having  the  "written  act  of  re-entry" 
sworn  to,  returned  to  the  clerk  of  the  county  or  cor- 
poration wherein  the  lands  lie,  to  be  by  him  regis- 
tered, and  the  certificate  thereof  published  in  a 
newspaper  once  a  week  for  two  months  successively. 
The  person  claiming  the  premises  at  the  time  of  re- 
entry may  pay  the  rent,  with  interest  and  costs, 
within  one  year  from  the  first  day  of  such  publication, 
and  thereby  re-instate  himself  in  possession,  or  else 
shall  be  forever  barred  from  all  right,  in  law  or 
equity,  to  the  lands.  (V.  C.  1873,  c.  134,  §  22  to  24.) 
5s.  To  what  parties  a  Condition  extends. 

See  2  Th.  Co.  Lit.  38  &  seq;  1  Lom.  Dig.  345  &  seq. 
W.  C. 
l^".   Who  are  bound  to  perform  Conditions. 

The  person  who  takes  possession  of  the  land,  in  pur- 
suance of  the  grant,  is  bound  to  perform  the  conditions, 
and  bound  personally,  although  it  may  be  accompanied 
by  ruinous  loss  to  him.  He  takes  the  estate  cum  onere. 
His  assignees,  who  succeed  to  the  possession  of  the  pro- 
perty, however,  are  liable  only  to  the  extent  of  its  value. 
(2  Th.  Co.  Lit.  99,  n  (W  2) ;  1  Lom.  Dig.  348 ;  Van- 
meter  V.  Vanmeter,  3  Grat.  148 ;  Crawford's  Ex'or  v. 
Patterson,  11  Grat.  364.) 
2*"-  Who  may  perform  Conditions. 

The  general  doctrine  is,  that  all  persons  may  per- 
form, or  offer  to  ]3erform  the  condition,  who  have  an 
interest  to  do  so;  that  is,  who  have  an  interest  in  the 
condition  on  the  one  side,  or  in  the  land  on  the  other. 
Hence,  upon  a  grant,  with  condition  to  be  void  upon 
the  payment  of  money  upon  a  day  named,  the  grantor's 
heir,  or  personal  representative,  in  case  of  his  death 
before  the  day,  although  neither  of  them  be  named, 
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may  pay  or  tender  the  money,  and  so  fulfil  the  condi- 
tion, and  defeat  the  grantee's  estate.  So  also  upon  a 
grant  with  condition  to  be  void  unless  the  grantee  shall 
pay  a  certain  sum  by  a  day  named,  if  the  grantee  aliens 
the  property  before  the  day,  either  he  or  the  alienee 
may  at  the  day  perform  the  condition,  by  paying  or 
tendering  the  money,  because  he  has  an  interest,  as 
party  and  privy  in  the  conditions,  and  the  alienee,  be- 
cause lie  has  an  interest  in  the  land.  (2  Th.  Co.  Lit. 
38  &seq;  1  Lom.  Dig.  345.) 

If  no  day  be  named  for  the  performance  of  the  condi- 
tion, the  time  (unless  the  contrary  be  expressed),  is 
limited  always  to  the  life  of  him  who  is  to  perform  it, 
and  in  some  cases,  where  that  latitude  would  be  pro- 
ductive of  injustice,  is  restricted  to  a  reasonable  time. 
This  consideration  will  sometimes  modify  the  doctrine 
above  stated.  Thus,  if  no  day  be  named  for  the  pay- 
ment of  the  money  by  the  grantor,  in  the  first  case, 
the  time  to  perform  the  condition  expires  loith  his  life, 
unless  the  contrary  appear,  and  then,  of  course,  pay- 
ment cannot  be  made  or  tendered  by  his  heir  or  per- 
sonal representatives,  unless  they  be  expresdy  named. 
So  in  the  second  case,  if  no  day  for  the  payment  be 
be  appointed,  tlie  grantee  has  not  during  his  life  to 
make  it,  since  it  would  be  unjust  that,  having  the  land, 
he  should  retain  the  money  also ;  but  he  or  his  alienee 
must  pay  within  a  reasonable  time,  and  if  he  omits  to 
do  so,  the  condition  is  broken,  and  neither  he  nor  his 
alienee  can  afterwards  save  it  by  a  tender  of  the 
money.     (2  Th.  Co.  Lit.  45,  &  n  (E.  1).) 

A  stranger  cannot,  in  general,  intrude  himself  into 
the  business,  and  a  tender  of  payment  by  such  a  one 
may  be  denied  and  disregarded,  as  not  being  a  per- 
formance of  the  condition.  To  this  principle  there 
seem  to  be  but  two  exceptions,  namely,  where  a  stranger 
tenders  in  the  name  and  on  behalf  of  an  infant,  or  idiot, 
and  where  he  tenders  in  the  name  and  on  behalf  of  the 
proper  party,  and  the  payment  is  accepted  by  him  to 
whom  it  is  tendered,  and  afterwards  ratified  by  the  per- 
son who  might  have  made  it,  for  omnis  ratihibitio  retro 
trahitur  ei  mandato  cequiparatur.  (2  Th.  Co.  Lit.  43.) 
3^.  Who  may  take  advantage  of  the  Breach  of  Condition. 

It  is  settled  law  that  no  one  can  take  advantage  of 
the  non-performance  of  a  condition  annexed  to  an 
estate  of  freehold,  but  the  grantor  or  his  heirs;  and 
if  they  do  not  see  fit  to  assert  the  right  to  enforce  a 
forfeiture  on    that   ground,   the   title   remains   unim- 
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paired  in  the  grantee.     (Sheph.  Touchst.  149;  Schulen- 
berg  V.  Harriman,  21  Wal.  63.) 
6s.  The  Performance  of  Conditions. 

See  2  Th.  Co.  Lit.  38  &  seq  ;  1  Lom.  Dig.  343  &  seq. 
In  discussing  the  doctrine  relating  to  the  performance 
of  conditions,   we   must   note   (1),    The   several   kinds 
of    condition    in    respect    of    performance ;    (2),    The 
doctrine   touching   strictness   in   performance  of  condi- 
tions;  (3),  The  iim.e  within  which  conditions  are  to  be 
performed ;  and,  (4),  The  place  at  which  they  are  to  be 
performed. 
W.  C. 
l'^.  The  several  kinds   of  Condition,   in  respect  of  Per- 
formance. 

TJie  several  kinds   of  condition   in  respect  of  per- 
formance  are   (1),  Impossible   conditions;  (2),  Illegal 
conditions;  and  (3),  Repugnant  conditions. 
W.  C. 
1',  Impossible  Conditions. 

See  2  Bl.  Com.  156-'7;  2  Th.  Co.  Lit.  21  &  seq., 
&  n  (L);  1  Lom.  Dig.  348-'9. 

Impossible   conditions   are  either   (1),  Annexed   to 
estotei;  or,  (2),  Annexed  to  bonds. 
W.  C. 
1"^.  Impossible  Conditions  annexed  to  Estates;  W.  C. 
1^  Precedent  Conditions  Impossible. 

We  have  seen  {Ante  p.  228,  1*)  that  it  is  an  in- 
variable principle  of  the  common  law,  that  condi- 
tions ^srececZe/fi  nmst  be  performed  before  the  estate 
can  vest.  It  follows,  therefore,  that  if  such  condi- 
tion becomes  impossible,  at  whatsoever  time,  or  by 
whatsoever  means,  even  though  it  be  by  the  act  or 
default  of  the  grantor,  yet  no  estate  can  arise.  (2 
Th.  Co.  Lit.  18,  &  n  (K),  22-'3  &  n  (N);  1  Lom. 
Dig.  349.) 

It  may  be  added  further,  that  if  the  condition 
precedent  iBuncertnin,  so  that  it  cannot  be  ascertained 
to  have  been  fulfilled,  no  estate  can  arise.  Thus,  in 
case  of  a  grant  to  A  (a  man),  on  condition  that  he 
shall  be  married  before  Z  (a  woman),  and  they  in- 
termarry together,  no  estate  arises  for  the  uncer- 
tainty. (2  Til.  Co.  Lit.  18.) 
2\  Subsequent  Conditions  Impossible;  W.  C. 
^  1™.  Conditions  subsequent,  impossible  lohen  created. 

As  the  performance  of  the  condition  is  to  defeat 
the  estate,  the  impossibility  of  performance,  when 
the  condition  was  created,  makes  the  grantee's 
estate  absolute,  which  must  have  been  the  intent 
16 
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of  the  grantor  from  the  beginning.  Hence,  in  a 
grant  with  condition  to  be  void  if  the  grantor 
shall  go  from  ISTew  York  to  London  in  an  hour, 
the  condition  being  (at  least,  at  present)  impossible, 
is  void,  and  the  grantee's  estate  is  absolute.  (2 
Th.  Co.  Lit.  22-'3;  1  Lorn.  Dig.  349;  Bac.  Abr. , 
Conditions  (M).) 

The  impossibility  contemplated  is  that  which  is 
inherent  and  permanent,  not  merely  improbable, 
or  .out  of  the  power  of  that  party,  or  out  of  human 
power,  to  control.     Thus,  a  condition  that  "  a  mar- 
ried man  shall  marry  such  a  woman;"  that  "the 
Pope  shall  be  in  London  within  a  day;"  that  "it 
shall  rain  to-morrow,"  are  none  of  them  impossible. 
(2  Th.  Co.  Lit.  23,  n  (O).) 
2™.  Conditions  subsequent,  which  become  Impossible 
after  creation;  W.  C. 
1".  Conditions  Impossible  by  the  act  of  God,  or  of  the 
Grantor. 

If  a  condition  annexed  to  lands  be  possible  at 
the  making  of  the  condition,  and  become  impossi- 
ble by  the  act  of  God,  or  of  the  grantor,  yet  the 
estate  of  the  grantee  shall  not  be  avoided.  Thus, 
if  a  man  make  a  grant  on  condition  that  the 
grantor  shall,  within  one  year,  go  to  Europe 
about  the  affairs  of  the  grantee,  and  within  a 
year  the  grantor  die,  or  commit  a  felony  for 
which  he  is  kept  in  close  prison,  so  that  in  one 
event  it  is  impossible  by  the  act  of  God,  and  in 
the  other  by  the  act  of  the  grantor  himself,  that 
the  condition  should  be  performed,  yet  the  estate 
of  the  grantee  is  absolute ;  for  if  the  land  should 
by  construction  of  law  be  taken  from  the  grantee, 
this  would  be  in  the  one  case,  for  the  condition 
which  was  made  for  the  grantee's  benefit,  to  work 
a  damage  to  him;  and  in  the  other,  for  the 
grantor,  who  was  the  cause  of  the  impossibility  of 
the  condition  being  performed,  to  take  advantage 
of  the  non-performance.  (2  Th.  Co.  Lit.  19, 
21-'2;  1  Lom.  Dig.  348-'9.) 
2".  Conditions  Impossible  by  the  act  of  the  Grantee. 
If  the  condition  is  made  impossible  by  the  act 
of  the  grantee,  as  no  man  is  to  be  allowed  to 
take  advantage  of  his  own  wrong,  the  condition 
is  looked  upon  as  performed,  and  the  grantee's 
estate  is  defeated.  (2  Th.  Co.  Lit.  50  ;  1  Lom. 
Dig.  351.) 
2*.  Impossible  Conditions  annexed  to  Bonds  ;  W.  C. 
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1\  Conditions  Impossible  when  the  Bond  was  made. 
The  obligation  is  single,  that  is,  it  is  absolute  and 
without  condition.     (2  Th.  Co.  Lit.  22 ;  Bac.  Abr. 
Conditions,  (N).) 
2'.  Conditions  which  become  impossible  after  the  Bond 
is  made;  "W.  C. 
1™.  Conditions  which  become  impossible  by  the  act 
of  God,  of  the  Law,  or  of  the  Obligee. 

The  obligation  in  this  case  is  saved,  for  the  bond 
being  executory,  no  advantage  can  properly  be 
taken  of  it,  until  there  be  a  default  in  the  obligor; 
and  no  default  can  be  imputed  to  him  for  not  per- 
forming a  condition  which  has  become  impossible 
in  the  manner  supposed.  Thus,  if  one  becomes 
bound  by  bond  that  Z  shall  appear  the  next  term  in 
such  a  court,  and  before  the  day  Z  dies,  the  obli- 
gation is  saved.  (2  Th.  Co.  Lit.  22 ;  ]3ac.  Abr. 
Conditions,  (N).) 
2™  Conditions  which  become  impossible  by  act  of 
the  Obligor. 

The  bond  is  single,  and  without  condition.   The 
obligor  may  not  take  advantage  of  his  own  wrong. 
(Bac.  Abr.  Conditions,  (IST).) 
2^  Blegal  Conditions. 

See  2  Th.    Co.  Lit.  23-'4,  &  n  (P);  1  Lom.  Dig. 
334,  33S  &  seq ;  2  Bl.  Com.  156-'7. 

The  principles  which  relate  to  illegal  conditions 
may  be  presented  under  the  heads  following,  namely, 
(1),  The  general  doctrine  touching  illegal  conditions ; 
(2),  The  several  instances  of  illegal  conditions ;  (3), 
The  principal  classes  of  cases  governed  by  the  doctrine 
touching  illegal  conditions ;  axjd  (4),  The  effect  of  il- 
legal conditions ; 
W.  C. 
^  P.  The  General  Doctrine  touching  Illegal  Conditions. 

In  all  cases  of  illegal  conditions,  the  law  l)eing 
concerned  to  remove  all  temptations  and  inducements 
to  crime,  so  directs  its  policy  as  shall  be  best  calcu- 
lated to  discourage  what  it  condemns.  Thus,  if  the 
illegal  condition  be  annexed  to  a  bond,  the  bond  is 
void,  because  thereby  the  wrong  is  most  effectually 
rebuked  ;  whilst  if  annexed  to  an  estate,  its  effect  (al- 
ways with  the  same  design)  depends  on  whether  the 
condition  be  precedent  or  subsequent.  If  precedent, 
the  estate  is  void  ;  if  subsequent,  it  is  absolute.  (2 
Th.  Co.  Lit.  23-'4;  Mitchell  v.  Eeynolds.  1  P. 
Wms.  189.) 
2^^-  The-  several  Instances  of  Illegal  Conditions. 
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See  2  Th.  Co.  Lit.  24,  n  (B) ;  1  Lorn.  Dig.  334.) 
W.  C. 

1'.  Conditions  io  do  something  against  Law,  either 
malum  in  se,  or  TnaluTn  prokiiitum. 

2^.  Conditions  to  om,it  the  doing  of  something  that  is  a 
Duty. 

3^.  Conditions  tending  to  encourage  such  crimes  and 
omissions.  ' 

3"^.  The  Principal  Classes  of  Cases  governed  by  the 
Doctrine  touching  Illegal  Conditions;  W.  C. 

1^.  Conditions  pro  turpi  causa. 

Thus,  where  the  condition  of  a  bond  was  that  the 
obligee  and  obligor  should  live  together,  in  illicit 
cohabitation,  the  hovd  was  held  to  be  void,  the  con- 
dition being  pro  turpi  causa.  If  it  were  given  in 
consideration  of  past  cohabitation  with  an  unmarried 
woman,  it  would  not  be  liable  to  the  same  objection, 
and  would  be  good,  because  it  shall  be  intended  as 
a  compensation  for  the  wrong  done.  K,  liowever, 
either  party  were  married,  and  that  fact  were 
known  to  the  other  at  the  time,  the  obligation  is 
tainted  with  incurable  illegality,  whether  the  con- 
sideration were  past  or  future  cohabitation.  (2  Th. 
Co.  Lit   24  n  (P).) 

In  discussing  the  subject  of  illegal  conditions,  the 
cognate  topic  of  illegal  considerations  inevitably  pre- 
sents itself,  and  the  principles  applicable  to  both 
are  so  identical,  that  it  will  not  be  needful  to  dis- 
criminate between  them. 

2^   Conditions  in  Restraint  of  Trade. 

The  general  doctrine  is,  that  all  restraints  of  trade 
(which  the  law  much  favors),  if  nothing  more  ap- 
pear, are  illegal.  But  this  general  doctrine  is  not 
without  exceptions.  For  example,  if  the  restraint 
have  reference  to  a  limited  space,  more  or  less  ex- 
tended, according  to  the  nature  of  the  business,  or 
is  to  endure  for  a  reasonable  and  limited  time  only, 
it  is  not  illegal.  (2  Th.  Co.  Lit.  24,  n  (P);  2  Pars. 
Cont.  253  &  seq. 

3^.  Conditions  involving  Considerations  declared  Ille- 
gal by  Statute. 

As,  for  example,  in  cases  of  gaming  (V.  C.  1873, 
c.  139,  §  2),  and  of  usury  (V.  C!  1873,  c.  137,  §  4,  5 ; 
Acts  1873-'4,  c.  122,  §  1),  &c.;  2  Th.  Co  Lit.  24, 
n  (P) ;  2  Lom.  Dig.  399  to  401 ;  1  Do.  477  &  seq. 

4^.  Conditions  affecting  the  Freedom  of  Marriage. 
See  2  Th.  Co.  Lit.  24,  n  (P) ;  Id.  19,  n  (K) ;  1 
Lom.  Dig.  338  &  seq; 
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w.  c. 

1™.  Marriage-brocage  Conditions. 

Conditions  stipulating  for  the  procuring  of  mar- 
riages are  justly  regarded  as  of  ruinous  conse- 
quences in  general,  to  the  happiness  of  one  or  both 
of  the  parties,  and  as  tending  to  delude  persons  of 
fortune.  Such  conditions,  therefore,  invariably  in- 
validate all  bonds  to  which  they  are  annexed,  and  if 
annexed  to  estates,  when  precedent,  the  estate  can 
not  take  effect,  and  when  subsequent,  the  estate 
cannot  be  defeated.  Nor  is  it  material  whether 
the  procurement  of  a  marriage  is  the  past  consid- 
eration, or  future  condition  of  the  transaction.  Such 
attorneyship  is  alike  frowned  upon  under  all  cir- 
cumstances. And  upon  like  principles,  any  private 
arrangement  infringing  the  open  and  public  agree- 
ment on  the  marriage,  is  held  to  be  fraudulent 
and  void.  (2  Th.  Co.  Lit.  24,  n  (P);  1  Pars. 
Cont.  556.) 

2°'.   Conditions  in  restraint  of  Marriage,  annexed  to 
Legacies,  Devises,  &c. 

Marriage  is  an  institution  of  such  importance 
to  the  well-being  and  happiness,  and  even  to  the 
continuance  of  society,  that  it  is  impossible  for  any 
sj'stem  of  law  to  regard  restraints  tending  materi- 
ally to  affect  its  freedom,  without  disapprobation. 
The  civil  and  canon  law  deem  any  clogs  whatso- 
ever, upon  the  perfect  freedom  of  marriage  inexpe- 
dient, and  invalidate  all  conditions  which  resti'ict 
it  in  any  manner.  The  common  law,  on  the  other 
hand,  holds  it  to  be  illegal  to  proldbd  marriage 
altogether,  or  even  to  impose  restrictions  upon  it 
for  an  unreasonable  period,  or  subject  to  unreason- 
able terms ;  but  it  does  not  condemn  conditions 
whereby  marriage  is  moderately  and  reasonably 
restrained  in  respect  of  time,  place,  person,  con- 
sent of  guardian,  &c. 

The  blending  of  these  discordant  views  of  policy, 
in  a  very  inharmonious  and  irregular  manner,  has 
made  a  strange  patch-woi-k  of  the  law,  as  adminis- 
tered in  the  English  courts  and  our  own,  touching 
the  subject  of  the  annexation  of  conditions  restrain- 
ing marriage  to  legacies.  Legacies  payable  out  of 
the  personalty  only  were  originally  cognizable  in 
England  in  the  ecclesiastical  courts  alone,  which, 
being  regulated  by  the  principles  of  the  civil  and 
canon  law,  esteemed  all  conditions  in  restraint  of 
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marriage  to  be  opposed  to  the  well-being  of  so- 
ciety, and  void.  Hence,  when  the  court  of  chan- 
cery, at  a  later  period,  assumed  a  concurrent  juris- 
diction to  enforce  the  payment  of  legacies,  upon 
the  grotind  of  the  trust  involved,  it  adopted  for 
the  most  part,  but  not  wholly,  the  doctrines  and 
rules  it  found  prevailing  upon  the  subject  in  the 
ecclesiastical  courts,  it  being  manifestly  undesir- 
able that  the  subject  should  have  a  different  mea- 
sure of  justice,  according  as  he  happened  to  sue 
in  one  or  the  other  tribunal.  The  ecclesiastical 
courts,  however,  never  possessed  any  jurisdiction 
over  the  devises  of  lands,  nor  over  legacies  charged 
to  be  paid,  in  whole  or  in  part,  out  of  \}a.Q  proceeds^ 
of  lands,  these  subjects  having  been,  from  their 
origin,  in  the  statute  of  wills  (32  &  34  Hen.  YIII), 
cognizable  exclusively  in  the  court  of  chancery. 
As  to  devises,  therefore,  and  legacies  charged 
wholly  or  in  part  on  lands,  the  court  of  chancery 
was  free  to  adopt,  and  did  adopt,  its  own  (that  is, 
the  common  law)  maxims  touching  conditions  in 
restraint  of  marriage,  holding  such  as  prohibited 
marriage  altogether,  or  restricted  it  unreasonably, 
to  be  void,  whilst  those  which  imposed  only  whol- 
some  restraints  in  respect  of  time,  place,  person, 
and  consent  of  guardians,  &c.,  were  deemed  valid. 

The  doctrines  of  the  court  of  chancery,  there- 
fore, in  respect  to  such  conditions,  when  annexed 
to  devises,  and  to  legacies  charged  on  lands,  are 
uniform,  and  easily  intelligible  The  complexity 
is  in  respect  of  legacies  charged  on  personalty 
alone;  and  in  them  it  grows  out  of  the  fact  that 
the  court  of  chancery  did  not,  as  to  them,  adopt 
wholly  the  rules  which  it  found '  prevailing  in  the 
ecclesiastical  courts,  nor  without  a  certain  regard 
to  the  principles  of  the  common  law.  On  the 
contrary,  whenever  it  discovered  that  the  testator's  ' 
intention  was  fixed  to  make  the  condition  respect- 
ing marriage  indispensable  to  the  enjoyment  of 
his  bounty,  and  that  otherwise  he  designed  the 
gift  to  go  over  to  some  one  else,  the  condition  pre- 
vailed, unless  it  was  entirely  prohibitory  of  mar- 
riage, when  the  common  law  held  it  to  be  void. 

Hence,  in  all  cases  of  legacies  given  upon  con- 
dition affecting  liberty  of  marriage,  the  most  im- 
portant enquiry  is,  whether  the  legacy  be  payable 
out  of  the  real,  or  out  of  the  personal  estate;  and 
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the  next  most  important  point  to  be  observed,  is 
whether  it  is  given  over  to  some,  one  else  if  the  con- 
dition be  not  complied  with. 

See  1  Lom.  Dig.  338  &  seq ;  1  Stor.  Eq.  §  283 
&  seq ;  Maddox  v.  Maddox,'  11  Grat.  804 ;  Scott 
V.  Tyler,  2  Bro.  C.  C.  431 ;  S.  C.  2  Wh.  &  Tud. 
L.  Cas.  (Pt.  I),  266  &  seq;  Garbut  v.  Hilton,  1 
Atk.  381 ; 
W.  0. 
1°.  Diversity  between  Conditions  in  restraint  of 
Marriage,  and  himitations. 

A  limitation,  marking,  as  it  does,  the  term  of 
duration  of  the  estate,  beyond  which  it  cannot 
last,  is  never  void.  A  condition,  on  the  other 
hand,  which  cuts  the  estate  short,  and  prema- 
turely determines  it,  is  valid  or  void  according  to 
the  principles  above  indicated.  Thus,  a  "  devise 
to  A  until  she  marries,  and  then  the  land  to  pass 
to  Z,"  is  a  limitation,  and  good ;  whilst  a  "  devise 
to  A  for  life,  on  condition  that  if  she  marries, 
the  land  shall  pass  to  Z,"  is  a  condition,  and  be- 
cause it  absolutely  prohibits  marriage,  is  void.  (1 
Lom.  Dig.  340 ;  Scott  v.  Tyler,  2  Wh.  &  Tud. 
(Pt.  I),  321.) 
'2'^.  Diversity  in  case  of  Persons  who  have  ieen 
Married. 

Conditions  restraining  persons  widowed  frpm 
marrying   again,  are  sustained  as  valid  by  the 
current  of  authority.     (1  Lom.  Dig.  342,  n  *.) 
5"    General  Doctrine  as  to  the  "Validity  of  Condi- 
tions in  restraint  of  Marriage ;  W.  C. 
1°.  Condition  in  restraint  of  Marriage  annexed  to 
Devises  of  Lands,  and  to  Legacies  charged  on 
Lands;  W.  C. 
IP.  Condition  Precedent. 

The  condition,  however  restrictive,  of  mar- 
riage, must  be  complied  with,  or  the  estate  can- 
not vest  (1  Lom.  Dig.  338,  341 ;  1  Th.  Co. 
Lit.  19,  n  (K) ;  Scott  v.  Tyler,  2  Wh.  &  Tud. 
L.  Cas.  (Pt.  I),  318 ;  Ante,  p.  228,  T.) 
2P.   Condition  Subsequent. 

The  validity  of  a  condition  subsequent  de- 
pends on  whether  it  is  vnreasonably  restrictive 
of  marriage,  or  not,  according  to  the  principles 
of  the  common  law.  Thus,  where  a  testator 
gave  certain  property  to  his  daughter,  but  de- 
clared that,  as  in  consequence  of  a  nervous  de- 
bility, she  was  unfit  for  the  control  of  herself. 
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his  will  was  that  she  should  not  marry,  and 
that  if  she  did,  the  gift  should  be  void,  tlie 
condition  was  held  to  be  invalid,  and  the  estate 
absolute.      (Morley  v.  Rennoldson,  2  Hare,  (24 
E.'  Chan.)  570,  579 ;  Maddox  v.  Maddox,  11 
G-rat.   804;  Scott  v.  Tyler,  2  Wh.  &  Tud.  L.. 
Cas.  (Pt.  I),  319;  1  Th.  Co.  Lit.  19,  n  (K) ; 
]  Stor.  Eq.  §  288.) 
2°.    Conditions  in  restraint  of  Marriage  annexed 
to  Legacies  charged  on  Personalty ;  W.  C. 
1^.  When,  in  default  of  the   observance  of  the 
Condition,  the  Legacy   is  given  over  to  some 
one  else. 

The  condition,  whether  precedent  or  subse- 
quent, must  be  complied  with,  imless  it  be 
unreasonably  restrictive  of  marriage,  in  which 
case  it  is  loiiolly  void,  and  the  legacy  is  absolute. 
The  student  will  observe  what  a  mingling  is 
here  of  the  principles  of  the  civil  and  common 
law.  The  civil  law,  alone  considered,  would 
have  disregarded  the  condition  under  all  cir- 
cumstances, and  have  held  the  legacy  always 
absolute.  The  common  law,  considered  alone, 
would  have  pronounced  the  condition,  whether 
precedent  or  subsequent,  necessary  to  be  ob- 
served, unless  it  were  unreasonably  restrictive  of 
marriage,  in  which  event  it  would  have  disre- 
garded the  condition  subsequent,  as  void,  so 
making  the  legacy  absolute;  but  in  case  of  the 
condition  precedent,  it  would  not  have  suffered 
the  legacy  to  vest  until  the  condition  had  been 
performed.  The  court  of  chancery,  therefore, 
has  adopted  the  civil  law  only  in  allowing  the 
legacy  to  vest  in  the  case  of  the  precedent 
condition  in  the  last  instance,  notwithstanding 
its  non-performa7ice.  In  all  other  particulars 
it  has  followed  its  own  doctrines,  that  is,  those 
of  the  common  law.  (1  Th.  Co.  Lit.  19,  n(K); 
Scott  V.  Tyler,  2  Wh.  &  Tud.  L.  Cas.  (Pt.  I), 
320-'21;  1  Lom.  Dig.  341.) 

The  reason  for  allowing  such  an  effect  to  the 
bequest  over,  is  differently  stated.  Some  treat 
it  as  an  emphatic  manifestation  of  the  testa- 
tor s  intent;  whilst  others  consider  that  it  is 
the  interest  of  the  legatee  over  who  takes  by  way 
of  conditional  limitation,  which  makes  the  dif- 
ference. And  this  latter  view  seems  the  better 
founded.     (Scott  v.  Tyler,  2  Wh.  &  Tud.  (Pt. 
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1),  320-'21;  1  Lorn.  Dig.  231;  Lloyd  v.  Bran- 
ton,  3  Meriv.  117.) 
2P.  When  in  Default  of  the  Observance  of  the 
Condition,  the  Legacy  is  not  given  over;  W.  C. 
l*.  "Where  the  Condition  is  Precedent. 

If  unreasonably  restrictive  of  marriage,  the 
condition  is  void,  and  the  legacy  is  absolute; 
otlierwise,  the  condition  must  be  observed.  (2 
Th.  Co.  Lit.  19,  n  (K) ;  Garbnt  v.  Hilton,  1 
Atk.  381;  Scott  v.  Tyler,  1  Bro.  C.  C.  431; 
S.  C.  2  Wh.  &  Tud.  L.  Cas.  266,  318-'19;  1 
Stor.  Eq.  §  290.) 
2'.  Where  the  Condition  is  Subsequent. 

The  condition  is  inoperative  in  any  event  to 
defeat  the  legacy;  for  if  unreasonably  restric- 
tive of  marriage,  it  is  void,  and  if  not,  it  is 
deemed  merely  m  terrorem.  (1  Lom.  Dig. 
341-'2;  2  Th.  Co.  Lit.  19,  n  (K);  1  Stor.Eq. 
§  288;  Scott  v.  Tyler,  2  Wh.  &  Tud.  L.  Cas. 
(Pt.  I),  319-'20;'  Maddox  v.  Maddox,  11 
Grat.  804,  810.) 
4^.  Effect  of  Illegal  Conditions ;  W  C. 
1^  Effect  of  Illegal  Conditions  Precedent. 

The  estate  cannot  vest,  at  common  law,  as  vi^e 
have  seen,  in  any  case  of  condition  precedent,  unless 
the  condition  be  complied  with;  and  when  the  con- 
dition is  illegal,  public  policy  will  not  permit  one 
to  derive  a  benefit  from  an  illegal  act,  so  that  even 
though  the  condition  were  performed,  still  the  estate 
could  not  take  effect.  It  is  therefore  void  whether 
the  condition  is  or  is  not  fulfilled.  (2  Th.  Co.  Lit. 
22 ;  Id.  24,  n  (P) ;  1  Lom.  Dig.  334 ;  Ante  p.  243, 1''.) 
2^  Effect  of  Illegal  Conditions  Subsequent. 

The  estate  remains  unimpaired,  and  would  do  so 
even  though  the  conditions  were  performed,  for  the 
reason  just  stated  {supra,  V).     (2  Th.  Co.  Lit.  21, 
&  n  (N);  Id.  24  &  n  (P);  Ante  p.  243,  1\) 
3'.  Kepugnant  Conditions. 

See ''2  Bl.  Com.  156-"r;  1  Lom.  Dig.  334  &  seq. ; 
2  Th  Co.  Lit.  25  &  seq.;  Bac.  Abr.  Conditions  (L). 

w.  c.    ■ 

1"^.  The  Nature  of  Repugnant  Conditions. 

Repugnant   conditions  are    conditions  incompati- 
ble with  the  legal  nature  and  incidents  of  the  estate 
to   which  they  are  annexed.     (2  Th.  Co.  Lit.  26  & 
seq. ;  1  Lom.  Dig.  334  &  seq.) 
2*^.  Several  Instances  of  Repugnancy. 

The  most  usual  instances>of  repugnancy  is  a  con- 
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dition   annexed  to  an  estate,  (most   frequently  an 
estate  in   fee-simple),  not  to  aliene.     (2  Th.  Co.  Lit. 
25  &  seq. ;  1  Lorn.  Dig.  334  &  seq.) 
W.  C. 
1^.  Condition  not  to  aliene,  annexed  to  an  Estate  in 
Fee-simple. 

It  will  be  remembered  that  amongst  the  incidents 
which  the  law  generally  attaches  to  fee-simple 
estates,  was  mentioned  {Ante  p.  76,  1^)  unlimited 
power  of  alienation.  A  condition  not  to  aliene  is  re- 
pugnant to  this  incident  or  quality,  and,  therefore, 
as  a  general  rule,  is  void.  (1  Lorn.  Dig.  335 ;'  4 
Kent's  Com.  131.) 
W.  C. 
1™.  When  restriction  upon  Alienation  is  reasonably 
qualified,  e.  g.  in  respect  of  Time  or  Persons. 

A  condition  imposing  restrictions  upon  aliena- 
tion, is  admissible  if  it  be  confined  to  a  few  desig- 
nated persons,  or  limited  to  a  reasonable  time.     (2 
Th.  Co.  Lit.  27,  &  n  (R) ;  1  Lorn.  Dig.  335.) 
2™.  When  restriction  upon  alienation  is  unqualified 
and  universal;  W.  C. 
1°.  Where  the  restriction  is  imposed  upon  a  Cor- 
poration Grantee. 

The  condition  is  admissible,  apparently  be- 
cause corporations  being  created,  and  being  al- 
lowed to  acquire  lands  for  corporate  purposes 
only,  it  is  not  only  not  contrary  to,  but  it  is  en- 
tirely consonant  with  public  policy,  and  with 
what  ought  to  have  been  the  intention  of  the  par- 
ties, to  impose  restrictions  limiting  the  use  of 
lands  purchased,  to  the  corporations  only,  and 
'  prohibiting    alienation.      Thus    a    condition    an- 

nexed to  land  granted  to  New  York  city,  that  it 
should  be  used  exclusively  as  a  public  square,  was 
held .  to  be  valid,  and  the  land  to  be  forfeited 
upon  the  non-observance  thereof.  So  also  in 
case  of  a  condition  annexed  to  a  conveyance  to  a 
railroad  company  ; — ^for  a  church  ; — a  school- 
house; — and  a  town-house,  respectively.  (Stuy- 
vesant  v.  Mayor  of  N.  Y.,  11  Pai.  414;  Penn'a 
E.  R.  Co.  V.  Parke,  42  Penn'a,  31 ;  Southard  v. 
Central  K.E.  Co.,  2  Dutch,  (K  J.),  13;  Grissomv. 
Hill,  17  Ark's  483 ;  Atto.  Gen'l  v.  Merrimack,  &c., 
Co.,  14  Gray,  (Mass.),  586 ;  Warner  v.  Bennett,  31 
Com.  468 ;  French  v.  Quincey,  3  Allen,  (Mass.),  9.) 
2°.  When  the  Restriction  is  imposed  upon  a  Natural 
Person;  W.  C. 
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1°.  When  the  restrictive  Condition  is  annexed  to 
a  grant  of  the  Estate. 

The  condition  is  always  void  for  repugnancy, 
and  the  estate  is  absolute.     (2  Th.  Co.  Lit.  25, 
&  seq. ;  1  Lorn.  Dig.  334,  &  seq.) 
2°.  When  the  restrictive  Condition  is  annexed  to 
something  collateral  to  the  Estate  granted; 
W.  C. 
IP.  Grant  of  one  Tract  of  Land  on  Condition  not  to 
aliene  'Another 'f,lready  belonging  to  the  Grantee. 
This  condition  is  not  repugnant  to  the  estate 
granted,  and  is  valid ;   so  that,  if  the  grantee 
aliene   contrary   to   its  provisions,   the    estate 
granted  is  avoided.     Thus,  if  Z  be  seised  of 
Black-Acre  in  fee,  and  A  grants  White- Acre 
to  him  upon  condition  that  Z  shall  not  aliene 
Black- Acre,  the  condition  is  good;  and  if  not 
observed,  will  defeat  the  grant  of  White- Acre. 
(2  Th.  Co.  Lit.  2T.) 
2P.  Condition  contained  in  a  Bond. 

Here,  also,  there  is  no  repugnancy  to  the 
estate  granted;  and,  according  to  Lord  Coke, 
the  condition  not  to  aliene,  contained  in  a  bond, 
is  therefore  valid;  for,  says  he,  "he  may,  not- 
withstanding, aliene  if  he  will  forfeit  his  bond 
that  he  himself  hath  made."  (2  Th.  Co.  Lit. 
25 ;  Freeman  v.  Freeman,  2  Vern.  234.  But 
see  1  Lom.  Dig.  335.) 
3°-  Limitation  to  Grantee  until  he  Alienes. 

There  would  seem  to  be  no  reason  to  doubt 

the  validity  of  such  a  limitation,  any  more  than 

a  similar  limitation,  until  the  grantee  tnarries. 

'  They  both  depend   upon   the   same  principle, 

namely,  that  there  is  nothing  to  give  an  interest 

beyond  the  event  named.      (1  Lom.  Dig.  840; 

Scott  V.  Tyler,  2  Wh.  &  Tud.  L.  Cas.  321 ;  Ante, 

p.  247,  1°.) 

2'.  Condition  that  Estate  shall  not  be  liable  to  Grantee^s 

debts. 

This  condition  is,  in  general,  repugnant  and  void, — 
that  is,  a  man  cannot  possess  property  which,  whilst 
his  estate  continues,  shall  not  be  liable  to  his  debts. 
But  any  attempt  to  subject  the  property  to  his  debts 
may  be  made  a  condition  upon  which  his  interest 
shall  cease.  It  is  to  be  observed,  also,  that  the 
same  distinction  applies  here,  as  in  the  preceding 
cases,  between  a  condition  and  a  limitation. 

Thus,  a  grant  of  property  to  A  until  he  becomes 
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hankrupt,  and  then  over,  is  allowable;  and  so  also 
is  a  condition  to  be  void  upon  the  commission  of 
an  act  of  hanhruptcy.  (Brandon  v.  Robinson,  18 
Ves.  433-4;  2  Stor.  Eq.  §  974,  a;"!  Lom.  Dig.  337.) 
3^.  Condition  not  to  Aliene,  annexed  to  a  Fee-tail. 

If  the  condition  bo  not  to  aliene  in  the  manner 
prescribed  by  law — e.  ^.,  formerly  by  fine  or  re- 
covery, and  since  the  statute  3  &  4  Wm.  IV.  c.  74 
(A.  D.  1833),  by  deed,  enrolled  in  chancery, — it  is 
repugnant  and  void.  Otherwise  the  condition  is 
good ;  because  the  alienation  of  an  estate-tail,  save 
in  the  manner  prescribed,  is  not  in  accordance  with 
law.  (2  Th.  Co.  Lit.  30,  31;  Ante,  p.  82,  S'';  84,. 
6';  84,  3\) 
4\  Condition  not  to  Aliene,  annexed  to  a  Lease  for- 
Years  or  for  Life. 

Freedom  of  alienation  it  not  one  of  the  incidents- 
of  an  estate  for  life  or  for  years,  nor  could  it  be 
without  sometimes  endangeringthe  interest  of  hira 
in  reversion  or  remainder.  There  is,  therefore,  no- 
repugnancy  in  a  condition  prohibiting  it,  and  such 
conditions  are  good  and  valid.  Still,  the  free  alie- 
nation of  all  manner  of  property  is  so  important  to 
the  well  being  of  the  community,  that  conditions  of 
this  sort  are  not  favored  in  law,  but  are  construed 
strictly  in  favor  of  the  lessee.  Hence  a  condition 
not  to  assign  a  lease,  does  not  affect  an  assignee  to 
whom  the  term  had  been  transferred,  \vith  the  les- 
sor's consent;  nor  if  it  were  that  the  lessee  him.self 
should  not  assign,  would  it  apply  to  his  personal  re- 
presentative ;  nor,  it  is  said,  would  it  prohibit  a 
devise  of  the  term,  because  a  devise  is  not  a  lease 
(but  is  it  not  an  assignment?);  nor  would  it  pre- 
vent an  under-lease  ;  nor  would  it  be  a  bar  to  taking 
the  lease  in  execution,  (the  assignment  contemplated 
being  a  voluntary  one),  unless  the  judgment  were 
given  by  collusion,  in  order  to  bring  about  a  sale. 
(1  Lom.  Dig.  336-'7  ;  Dumpor's  case,  4  Co.  119 ; 
S.  C.  1  Smith's  L.  Cas.  74,  80  &  seq.) 

A  condition  in  a  lease  for  years,  that  the  grantor 
-shall  re-enter,  on  the  tenant's  committing  an  act  of 
bankruptcy,  or  the  term's  being  taken  in  execution, 
is  good ;  although  agreeably  to  the  distinction  al- 
ready referred  to  {Ante  p.  251,  2>),  it  could  not  be 
screened  by  condition  from  his  debts,  whilst  it  con- 
timied  his  property.  (1  Lom.  Dig.  337;  Brandon 
V.  Eobinson,  18  Ves.  433-'4. ) 
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2''.  The  Doctrine  touching  Strictness  in  the  Performance 
'         of  Conditions. 

See  1  Th.  Co.  Lit.  59  &  seq ;  1  Lom.  Dig.  343 ; 
W.  C. 
1'.  Doctrine  touching  Strictness  in  Performing  Conditions 
Precedent. 

As  estates  are  to  arise  upon  the  performance  of 
conditions  precedent,  they  are  regarded  with  lib'ea'ality, 
and  whilst  they  must  always  be  fulfilled,  not  colorahly 
merely,  but  honajide  and  substantially,  yet  it  suffices 
to  perform  them  according  to  the  intent  and  meaning, 
albeit  the  letter  and  words  cannot  be  performed.  But 
otherwise  'it  is,  as  we  shall  see,  of  conditions  subse- 
quent, that  destroy  an  estate,  for  they  are  to  be  taken 
strictly,  unless  it  be  in  certain  special  cases.  And  in 
no  case  can  an  estate  vest  until  the  condition  precedent 
is  performed.  (2  Th.  Co.  Lit.  58,  59  ;  Id;  2,  n  (A) ; 
1  Lom.  Dig.  34:3-'i.) 
2'.  Doctrine  touching  Strictness  in  Performing  Condi- 
tions S  ahsequent . 

Conditions  subsequent  go  to  defeat  estates  which 
have  vested,  and  to  change  the  existing  state  of  tilings. 
Hence  they  are  regarded  less  favorably  than  condi- 
tions precedent,  and  must  be  performed  with  more 
strictness,  save,  as  has  been  said,  in  certain-  special 
cases.     (2  Th.  Co.  Lit.  59;  1  Lom.  Dig.  343-'4:.) 

If  a  condition  consists  of  divers  parts  in  the  con- 
junctive, whether  it  be  subsequent  or  precedent,  all 
the  parts  must  be  performed,  unless  it  be  im-possihle  to 
be  so  performed,  when  it  is  to  be  taken  in  the  disjunc- 
tive; but  otherwise  it  is,  if  it  be  in  the  disjunctive, 
for  then  the  performance  of  either  will  suffice.     And 
if  it    be    both   in    the    conjunctive    and  disjunctive, 
the  disjunctive  is  understood  to  refer  to  the  whole, 
and  to  make  all  disiunctive.      (2  Th.  Co.  Lit.  58-'9, 
n's  (M.  1),  &  (N.  ij ;  1  Lom.  Dig.  344.) 
Z^.  The   Time  within  which  Conditions  are  to  be  Per- 
formed ;  W.  C.  , 
1'.  Where  a  Particular  Time  is  Appointed  for  Perform- 
ance. 

The  condition  must  in  that  case  be  performed  at  or 
before  the  appointed  time,  and  the  nght  to  perform 
passes  to  an  alienee,  or  to  a  personal  representative,  or 
descends  to  the  heir.  (2  Th.  Co.  Lit.  45;  1  Lom. 
Dig.  346  ;  Ante  p.  239,  2'>.) 
2\.  Where  no  Particular  Time  is  appointed  for  Perform- 
ance. 

It  must  be  performed  in  general  by  the  party  him- 
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self  in  his  life  time,  and  wlien  that  latitude  would  b& 
productive  of  injustice,  it  must  be  performed  within 
a  reasonable  time.  (2  Th.  Co.  Lit.  45,  and  n  (E.  1)  )• 
W.  C. 
1*.  When  the  Condition  must  be  Performed  within 
convenient  {i.  e.  reasonable)  Time. 

The  condition  must  be  performed  within  a  reason- 
able time,  when  the  act  to  be  done  is  merely  transi- 
tory (not  local),  e.  g.  the  payment  of  money,  the 
delivery  of  charters,  &c. :  or  where  promptness  of  per- 
formance is  needful  in  order  to  protect  the  rights 
of  the  other  parties,  e.  g.  feoffment  on  condition  that 
feoffee  pay,  &c.  That  the  feoffee  should  have  the 
estate,  and  retain  the  money  also,  indefinitely,  is  not: 
just,  and  therefore  he  or  his  alienee  must  pay  within 
a  reasonable  time.  (2  Th.  Co.  Lit.  45,  &  n  (E.  1);  1 
Lorn.  Dig.  346 ;  Bac.  Abr.  Conditions  (P),  3.) 
2''.  When  the  Party  has  during  his  Life  to  perform  the 
Condition;  W.  6. 
1^  Absolutely  during  Life. 

Where  prompt  performance  of  the  condition  in 
no  wise  concerns  the  other  party,  the  time  is  pro- 
tracted through  the  performer's  life,  e.  g.  feoffment 
on  condition  that  H.  feoffor  pays,  &c.,  he  may  re-enter.. 
Here,  since  the  feoffor  is  in  possession  of  the  land,, 
it  does  not  concern  his  interests  how  long  the  feoffor 
may  delay  the  performance,  and  so  the  feoffor  has 
his  life-time  in  which  to  pay. 
2^  When  the  Party  has  during  Life  to  perform,  but 
subject  to  be  hastened  by  Request. 

The  party  to  perform  the  condition  is  liable  to 
be  hastened  by  request,  where  the  act  to  be  done  is 
local  (and  not  transitory),  and  it  concerns  the  other 
party  that  it  be  done  ■promptly  ;  e.  g.  condition  that 
feoffee  shall  re-infeoff  feoffor.     (2  Th.  Co.  Lit.  47; 
Bac.  Abr.  Conditions  (P)  3).) 
4^.  The  Place  at  which  Conditions  are  to  be  Performed; 
W.  C. 
1".  Where  a  Particular  Place  is  appointed  for  Performance. 
The  condition  must  be  performed  at  the  place  ap- 
pointed., unless  by  mutual  consent.     (2  Th.  Co.  Lit.  50; 
1  Lorn.  Dig.  347  ) 
2'.   Where  no  certain  Place  is  appointed  ;  W.  C. 
1*^.  When  the  Condition  is  to  pay  money  ;  W.  C. 
1'.  When  the  money  to  be  paid  is  Rent. 

It  must  be  paid  on  the  premises,  or  tendered  or 
demanded  there.  (2  Th.  Co.  Lit.  49;  Bac.  Abr. 
Conditions  (P.)  4.) 
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2K  When  the  Condition  is  to  pay  money  Generally. 
The  condition  is  to  be  performed  by  payment  to 
the  payee  wherever  he  may  be  found  within  the  State, 
and  it  is  the  payer's  business  to  seek  him.     (2  Th. 
Co.  Lit.  47  &  seq.;  1  Lorn.  Dig.  347;  Bac.  Abr. 
Conditions  (P),-4.) 
2*.  When  the  Condition  is  to- do  a  Collateral  Thing. 
See  1  Lorn.  Dig.  347;  Bac.  Abr.  Conditions  (PJ,  4.) 
W.  C. 
1^.  Where  the  condition  is  to  Deliver  an  Article  ;  W.  C. 
1™.  Where   the  Party  to  perform  the  Condition  is 
the  grower  or  manufacturer  of,  or  dealer  in  the  Article. 
The  place  of  delivery  (in  the  absence  of    any 
stipulation  or  understanding)  is  the  farm,  factory, 
or  place  of  trade  of  him  who  is  to  perform  the  con- 
,    dition.    (2  Greenl.  Cruise,  29 ;  2  Greenl.  Ev.  §  609, 

&c.;  1  Lorn.  Dig.  347.) 
2™.  Where  the  Condition  is  to  Deliver  an  Article 
whereof  the  Party  to  perform  the   Condition,  is 
not  the  grower,  manufacturer,  &c.;  W.  C. 
1°.  When  the  goods  to  be  delivered  are  Portable,  e.  g. 
cattle,  &c. 

The  goods  are  deliverable  at  the  place  where 
the  performee  lived  at  the  date  of  the  instrument 
creating  the  condition.     (2  Greenl.  Cruise,  29 ;  2 
Greenl.  Evid.  §  609,  &e.) 
2°.  When  the  goods  to  be  delivered  are  Cumbrous, 
and  not  easily  Portable,  e.  g.  timber  and  the  like. 
They  are  deliverable  where  the  performee  shall 
appoint,  or  if  he,  upon  application,  will  name  no 
place,  or  names    an  unreasonable  one,  then   at 
such  reasonable  and  convenient  place  as  \he  per- 
former shall  appoint,  giving  the  performee  reason- 
able previous  notice,  if  practicable.     (2  Greenl. 
Cruise,  29 ;  2  Greenl.  Evoid.  §  609,  &c.) 
2'.  Where  the  Condition  is  to  do  some  other  Collateral 
Thing. 

The  condition  is  to  be  performed  where  the  per- 
formee  shall  reasonably  appoint,  or  if  when  applied 
to,  he  names  no  place,  or  an  unreasonable  one,  then 
where  the  performer  shall  reasonably  appoint, 
giving  the  performee  reasonable  previous  notice,  if 
practicable.  (2  Greenl.  Cruise,  29;  2  Greenl.  Evid. 
§  609,  &c.;  1  Lom.  Dig.  347.) 
7^.  Effect  of  Conditions. 

The  effect  of  conditions  may  be  set  forth  by  showing 
(1),  The  effect  when  the  condition  is  complied  with;  (2), 
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When  it  is  not  complied  with ;  and  (3),  The  circumstances 
which  excuse  the  non-performance ; 
W.  C. 
l*"-  The  Effect  of  the  Condition  being  complied  with. 
The  condition  is  gone,  and  the  thing  to  which  it  was 
annexed  becomes  absolute  and  unconditional.  The  thing 
which  thus  becomes  absolute  is  sometimes  the  estate, 
and  sometimes  the  right  of  entry  thereon.  If  the  con- 
dition is  precedent,  it  is  always  the  estate  which  becomes 
absolute;  if  it  is  subsequent,  it  may  be  the  grantor's 
right  to  re-enter  which  becomes  absolute,  or  the  estate  of 
the  grantee.  Thus,  upon  a  grant  of  Blackacre  to  A  in 
fee,  on  condition  that  he  pay  Z  $1,000,  as  soon  as  he 
pays  the  $1,000,  the  estate  is  absolute;  and  upon  a  grant 
of  Blackacre  to  A  in  fee,  on  condition  that,  if  he  does 
not  within  ten  years  pay  Z  $1,000,  his  estate  sliall 
cease,  upon  the  payment  of  the  $1,000,  A's  e.state  is  un- 
conditional; but  upon  a  grant  of  Blackacre  to  A  in 
fee,  on  condition  that,  if  the  grantor  pays  $1,000  to  A 
in  one  year,  A's  estate  shall  cease,  and  the  grantor 
pays  the  money  accordingly,  the  grantor's  right  of  re- 
entry becomes  absolute.  (1  Lom.  Dig.  348;  2  Th.  Co. 
Lit.  60,  n  (O,  1).) 
2^^.  The  Effect  if  the  Condition  be  not  complied  with. 
If  it  be  a  condition  precedent,  the  estate  will  not 
arise;  if  it  be  a  condition  subsequent,  where  it  is  to  be 
performed  by  the  grantor,  and  it  is  not  complied  with, 
the  estate  is  absolute  ;  but  where  it  is  to  be  performed 
by  the  grantee,  and  is  not  complied  with,  the  estate  is 
avoided,  and  the  grantor's  right  of  entry  becomes  ab- 
solute. 

The  acceptance  of  an  estate  on  condition  carries 
with  it,  as  we  have  seen,  {ante  p.  239,  l'^),  a  personal 
obligation  to  fulfil  the  condition.  (1  Lom.  Dig.  348; 
Vanmeter  v.  Vanmeter,  2  Grat.  148 ;  Crawford's  Ex'or 
V.  Patterson,  11  Grat.  364.) 
3''.  The  Circumstances  which  excuse  the  non-observance 
of  a  Condition. 

The  circumstances  which  excuse  the  non-observance 
of  a  condition  are  (1),  The  impossibility  of  compliance ; 
and  (2),  The  act  or  default  of  the  other  party; 
W.  C. 
1\  The  Impossibility  of  Compliance;  W.  C. 
l"".  Impossibility  of  Compliance  by  the  subsequent  act 
of  God,  or  of  the  Grantor. 

The  grantor  being  the  cause  wherefore  the  condi- 
tion is  not  performed,  shall  never  take  advantage  by 
reason  of  the  non-performance  thereof;  neither  shall 
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any  ipjury  result  to  the  grantee,  from  any  act  of 
God.  In  either  case,  therefore,  the  estate  is  absolute. 
(2  Th.  Co.  Lit.  19,  21 ;  1  Lorn.  Dig.  348-'9.) 

The  student  will  not  fail  to  observe  that  the  con- 
dition is  supposed  always  to  be  subsequent,  as  we 
have  seen  that  the  common  law  holds  it  to  be  invari- 
ably necessary  that  a  condition  precedent  should  be 
performed  before  the  estate  can  vest.  [Ante  p.  228, 
1',  &p.  2i3,  P.) 

2^.  Impossibility,  at  the  time,  or  by  subsequent  act  of 
God,  of  one  of  two  Conditions  Conjunctive. 

If  one  of  two  conditions  conjunctive  be  impossible 
at  the  time  it  was  created,  or  become  impossible 
afterwards,  by  the  act  of  God,  the  other  must  be  pei-- 
formed,  and  in  general,  the  performance  of  that  will 
be  sufficient.  (1  Lom.  Dig.  348,  350 ;  2  Th.  Co.  Lit. 
58,  60;  2  Greenl.  Cruise,  33.) 

3'^-  Impossibility,  by  subsequent  act  of  God,  of  one  of 
two  Conditions  JDinjunctive. 

The  party  having  at  first  an  election  which  he  will 
^  perform  [Ante  p.  253,  2'),  it  is  said,  is  not  to  be  de- 
prived, by  the  act  of  God,  of  tliat  claoice,  so  that,  if 
one  of  the  alternatives  becomes  after  the  creation 
providentially  impossible,  he  is  excused  from  the 
performance  of  the  other.  But  not,  it  seems,  if  the 
condition  were  for  the  benefit  of  the  performee,  and 
certainly  not,  if  it  became  impossible  otherwise  than 
by  the  act  of  God,  and  especially  by  the  default  of 
the  obligor  himself.  Thus,  where  the  condition  was 
to  settle  lands  on  Jane  G  and  her  heirs,  or  else  that 
the  obligor  would  leave  her  by  his  ivill,  a  propor- 
tionate legacy,  and  J  G  died  before  obligor,  whereby 
it  became,  by  tlie  act  of  God,  impossible,  to  leave 
her  a,  legacy  by  the  obligofs  will,  it  was  held  that  he 
was  discharged  from  the  other  alternative  of  settling 
lands  on  /  G's  heirs.  (Laughter's  Case,  5  Co.  22 
a;  1  Lom.  Dig.  350.) 

But  had  the  condition  been  to  settle  land  on  Jane 
G,  or  her  heirs,  so  that  the  heirs  would  iiave  been, 
not  merely  by  representation,  but  directly  the  objects 
of  the  condition,  it  might  have  been  otherwise.  And 
it  has  been  adjudged  that  when  the  condition  was 
to  make  a  lease  for  the  life  of  the  obligee  before 
such  a  day,  or  pay  him  £100;  the  obligee  died  before 
the  day,  yet  that  obligor  should  pay  the  £100.  So 
also,  where  the  lessee  of  a  mill  covenanted  (and  cove- 
nants and  conditions  in  this  regard,  stand  on  the  same 
footing),  to  leave  the  mill-stones  in  as  good  plight  as 
17 
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he  found  them,  or  else  to  pay  sucli  damages  as  A. 
should  assess,  and  A  made  no  assessment,  it  was  held 
that  it  was  the  duty  of  the  obligor  to  have  procured 
the  assessment ;  and  as  that  alternative  had  failed  by 
Ms  oion  default,  he  should  not  be  excused  from  the 
other.  (Studholme  v.  MandeU,  1  Ld.  Kaym.  279 ; 
Da  Costa'  v.  Davis,  1  Bos.  &  Pull.  242 ;  1  Lom.  Dig. 
350,  &  n  (6).) 

The  propriety  of  the  doctrine   has  indeed  been 
questioned  in  all  cases,  save  where  the  impossibility 
of  performing  one  of  the  alternatives  is  occasioned 
by  the  act  of  the  obligee.     (Da  Costa  v.  Davis,  1  Bos. 
&  Pull.  24:2;   Com.  Dig.  Condition  (K.  2);  Stevens 
V.  Webb,  7  Carr.  &  P.  (32  E.  C.  L.)  61.) 
2'.  Non-performanco  of  a  Condition,  by  reason  of  the 
Act  or  Default  of  the  other  Party;  W.  C. ' 
I*'.  The  Absence  of  the  Performee. 

If  the  performee  is  absent  at  the  proper  time  and 
place,  when  his  presence  is  needful  to  the  act  of  per- 
formance, the  obligor  is  excused  for  non-performance. 
(1  Lom.  Dig.  351.) 
2*^.  Obstruction  of  performance  by  the  Performee. , 

The  obstruction  of  performance  by  the  performee, 
a  fortiori    excuses    non-performance.      (2    Greenl. 
Cruise,  34.) 
Z^.  Tender  of  Performance  and  Kefusal. 

Thus,  if  a  grantor  on  condition  to  pay  money,  at 
the  day  and  place  appointed  makes  a  legal  tender  of 
the  money  to  the  grantee,  and  it  is  refused ;  or  if  the 
condition  be  that  the  grantee  shall  enfeoff,  and  at 
the  appointed  day  and  place  he  offers  to  enfeoff,  and 
it  is  refused ;  in  these  cases  the  tender  and  refusal 
are  equivalent  to  -performance,  so  far  as  the  condition 
is  concerned.  And  if  the  condition  be  to  do  a  col- 
lateral thing,  or  to  pay  money,  if  it  is  a  sum  in  gross, 
collateral  to  the  land,  the  benefit  thereof  is,  by  the 
tender  and  refusal,  wholly  and  forever  lost,  there 
being  no  remedy  therefor,  at  law.  If  there  were 
a  covenant  or  promise  to  pay  the  money,  or  to  do  the 
collateral  thing,  tender  and  refusal  do  not  neces- 
sarily extinguish  that,  since,  although  the  condition  be 
gone,  the  covenant  remains,  and  may  be  enforced  by 
action,  if  the  covenantor  is  in  default.  (1  Lom.  Dig. 
351 ;  2  Th.  Co.  Lit.  68  &  seq.) 
4*^-  The  Performee's  failure  to  do  the  First  Act. 

Thus,  if  previous  notice  or  request  is  required,  or 
any  precedent  condition  is  to  be  fulfilled,  the  omis- 
sion of  such  previous  notice,  request,  or  antecedent 
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condition,  excuses  non-performance  by  the  obligor. 
(1  Lorn.  Dig.  351-'2  &  seq ;  St.  Albans  v.  Shore,  1 
Hen.  Bl.  270, 273,  n ;  Hard  v.  Wadham,  1  East.  619.) 
Whether  any  stipulation  is  a  condition  precedent 
to  the  performance  of  the  condition  in  question,  is 
sometimes  a  perplexing  question.  If  the  condition 
is  to  pay  money,  this  general  rule  may  be  stated,  that 
where  the  thing  which  is  the  consideration  for  the 
money  is  to  be  done  before  the  time  arrives  for  the 
payment,  the  doing  of  the  thing  is  a  condition  pre- 
cedent to  the  payment  of  the  money,  and  in  an 
action  at  law,  must  be  necessarily  averred  and  proved 
before  the  money  can  be  recovered.  But  where  the 
time  appointed  for  the  payment  of  the  money  does 
arrive,  or  may  arrive,  before  the  time  appointed  for 
the  doing  of  the  thing,  the  latter  is  not  a  condition 
precedent  to  the  demand  of  the  money.  (Thorp 
V.  Thorp,  1  Salk.  171 ;  Pordage  v.  Cole,  1  Saund. 
319  ;  Brockenbrough  v.  Ward,  4  Kand.  355 ;  Bailey 
v.  Clay,  &c..  Id.  350;  Roach  v.  Dickinson,  8  Grat. 
154.) 
6^.  The  Waiver  of  the  Condition  by  the  Performee. 
The  party  to  whom  the  condition  is  to  be  per- 
formed may  undoubtedly  waive  the  performance,  or 
after  default,  he  may  waive  the  forfeiture.  Mere 
indulgence,  however,  or  silent  acquiescence,  is  no 
waiver;  and  the  party,  at  the  time  when  he  is  su.p- 
posed  to  have  waived  the  forfeiture,  must  have 
known  of  the  breach  of  condition;  and  if  it  be  not 
an  express  waiver,  the  conduct  from  which  it  is  im- 
plied must  be  such  as  cannot  be  reconciled  with  a 
purpose  to  insist  on  the  condition,  or  the  forfeiture. 
(1  Lorn.  Dig.  337-8 ;  2  Greenl.  Cruise  34,  n  1 ;  Dum- 
por's  Case,  1  Smith's  L.  Cas.  80  &  seq.) 
8e.  Kelief  in  Equity  against  Forfeitures  arising  out  of 
Breach  of  Conditions. 

We  are  to  .take  notice,  under  tliis  head,  of  (1),   The 
principle  of  equitable  intervention;  and  (2),'  The  cases 
wherein  equity  intervenes; 
W.  C. 
I''.   The  principle  of  Equitable  Intervention. 

The  true  ground  of  relief  in  equity  against  forfeitures 
is  from  the  original  intent  of  the  parties,  where  the 
penalty  or  forfeiture  is  designed  only  to  secure  the  per- 
formance of  some  act,  whether  it  be  a  collateral  act,  or 
to  pay  money;  and  the  court  can  give  tlie  party,  by 
vjoy  of  recompense,  all  that  he  expected  or  desired.  (1 
Lorn.  Dig.  355  &  seq;  -Peachy  v.  Somerset,  1  Stra.  447 ; 
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Slomaii  V.  Walker,  1  Bro.  C.  C.  418  ;  same  cases,  2  Wh. 
&  Turl.  (Pt.  II),  448,  456,  &  seq.) 

This  doctrine  of  compensation  and  relief  in  equity  is 
more  particularly  applicable  to  conditions  subsequent. 
Whether  relief  can  in  any  case  be  given  in  default  of  per- 
formance of  a  condition  precedent,  is  not  a  little  doubtful. 
The  weight  of  judicial  authoi"ity  seem^  to  be  against  it, 
whilst  in  some  old  cases  (Jennings  v.  Gower,  1  Cro. 
(Eliz.)  219,  Lord  Buckharst's  case.  Moor  519),  a  distinc- 
tion is  taken  between  loUls  and  deeds,  allowing  the 
interposition  in  wills,  but  not  in  deeds.  (Popham  v. 
Bumplield,  1  Vern.  83;  Woodman  v.  Blake,  2  Vern. 
167,  n  (1);  Gary  v.  Bertie,  2  Vern.  339;  4  Kent's 
Com.  125.)  Bat  there  is  much  authority,  and  great 
show  of  reason,  on  the  other  side.  See  Hayward  v. 
Angell,  1  Yern.  2,  3;  Woodman  v.  Blake,  2  Vern.  222  ; 
1  Lorn.  J)ig.  355 ;  City  Bank  v.  Smith,  3  Gill  &  .J.  265; 
Columbian  Coll.  v.  Clopton's  Adm'r,  7  Grat.  168.) 
2'^-  The  Cases  wherein  Equity  Relieves. 

Equity  undertalies  to  relieve  against  forfeitures  aris- 
ing out  of  the  breach  of  considerations,  wherever  the 
substantial  object  which  tlie  parties  had  in  view  can  be 
obtained  without  the  forfeiture,  by  mere  compensation; 
whicli  will  most  frequently  happen  wlaen  the  condition 
is  to  pay  laoaey,  and  will  rarely  occur  when  it  is  to  do 
a  collateral  thing.  The  doctrines  which  regalate  the 
interposition  of  equity  may  be  referred  to  the  heads 
of,  (1),  When  the  condition  is  to  pay  money;  (2), 
Where  it  is  to  do  a  collateral  thing ;  and  (3),  Where 
it  is  to  pay  stipulated  damages. 
W.  C. 
1\  Where  the  Condition  is  to  pay  JToney. 

As  in  this  case  compensation  can  always  be  made,  so 
equity  always  relieves  upon  the  offer  to  pay  the  money, 
loith  iatefest,  within  a  reasonable  time  after  default ; 
the  penalty  or  forfeiture  being  attended  with  no  other 
design  than  to  secure  the  payment.  (1  Lom.  Dig. 
355  &  seq ;  Peachy  v.  Somerest,  2  Wh.  &  Tud.  L. 
Cas.  (Pt.  II),  457  &  seq.) 

It  may  be  observed  that  equity  distinguislies  be- 
tween a  promise  to  pay  more,  if  a  stipulation  be  not 
observed  (which  it  denominates  a  penalty,  and  will  re- 
lieve against),  and  a  remission  of  a  part,  if  a  stipula- 
tion be  fuliilled,  which  it  regards  as  not  obnoxious  to 
a  similar  objection.  And  yet  it  is  obvious  that  the 
same  result  may  be  attained,  by  the  latter  means,  as 
is  condemned  in  the  former.  Thus,  if  a  bond  bind 
the  obligor  to  pay  8100  in  twelve  months,  and  if  it  be 


CHAP.  X.J  QUALIFICATIOKS  OF  nSTTEEEST CONDITIONS.  261 

not  punctually  paid,  with  interest  from  the  date,  this 
latter  stipulation  is  a  penalty,  and  cannot  be  enforced, 
the  interest  accruing  only  from  the  expiration  of  the 
3"ear.  But  if  the  bond  were  to  pay  in  twelve  months 
§100,  %i:ith  interest  frcm  the  date,  and  if  the  princi- 
pal was  punctually  paid,  the  interest  to  he  remitted,  the 
debtor  can  entitle  himself  to  a  remission  of  the  interest 
only  by  paying  the  principal  punctually.  Upon  lite 
principles,  when  a  deed  of  trust  to  secure  a  debt  not 
payable  for  ten  years,  stipulated  for  the  annual  pay- 
.ment  of  interest,  and  provided  that  if  any  such  annual 
interest  were  not punduony  paid,  the  whole  debt  should 
immediately  become  payable,  and  that  the  deed  might 
be  enforced  as  to  oil,  it  was  held  that  the  proviso  was 
a  penalty  against  which  equity  would  relieve,  in  case 
the  interest  M^ere  paid  or  tendered  at  any  time  before 
a  sale  under  the  deed.  But  had  the  debt  been  made 
payable  immediately,  with  a  2)roviso  that  the  deed 
should  not  be  liable  to  be  closed  for  ten  years,  if  the 
interest  were  annuallj'  paid,  equity  would  not  have  in- 
terposed. (JSTicholls  V.  Maynard,  3  Atk.  521  ;  Waller 
V.  Long,  6  Munf.  Y8  ;  Bonafous  v.  Eybot,  3  Burr. 
1370  ;  Gowlett  v.  Hansforth,  2  Wm.  Bl.  958;  Mayo 
V.  Judah,  5  Munf.  495.) 

This  equitable  principle  is  frequently  invuked  where 
a  lessee  neglects  to  pay  his  rent  at  the  time  specified, 
whei'eby  a  right  of  re-entry  accrues  to  the  lessor,  or 
the  lease  is  in  such  contingency  absolutely  avoided; 
and  the  principle  has  even  been  applied  by  a  court  of 
law,  by  a  rule  to  stay  proceedings,  upon  payment  or 
tender  of  the  rent.  (1  Lom.  Dig.  356-'7  ;  Goodtitle  v. 
Holdfast,  2  Stra.  900 ;  Anon.  1  Wils.  75.) 

The  practice  in  equity  allowed  to  the  tenant  relief 
against'  the  forfeiture  at  any  indefnite  time,  but  the 
statute  touching  re-entries,  already  referred  to  {Ante 
p.  239,  2'')  limits  the  period  to  twelve  months, 
and  enables  the  tenant  to  assert  his  equity  in  court  of 
law,  as  well  as  in  chancery.  (V.  C.  1873,  c.  138,  § 
17  to  20,  24  ;  Peachy  v.  Somerset,  2  Wh.  &  Tud.  L. 
Cas.  (Pt.  II),  458.) 
2'.  Where  the  Condition  is  to  do  a  Collateral  Thing. 

Compensation  is  by  no  means  universally  possible 
in  case  of  conditions  to  do  collateral  things,  and  when 
the  ]}erformee  of  the  condition  cannot  be  put  into  a 
plight  essentially  the  same,  or  at  least  as  advantageous, 
as  if  the  condition  had  been  performed,  equity  does 
not  intei-pose.  Hence  a  breach  of  the  condition  by 
assigning  the  premises  without  license ;  by  the  ten- 
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ant's  neglecting  to  repair ;  by  omitting  to  keep  the 
premises  insured  ;  by  adopting  a  prohibited  course  of 
husbandry ;  or  by  exercising  a  forbidden  trade  on  the 
premises ;  will  in  none  of  these  cases  be  relieved 
against  in  equity,  because  there  is  no  known  measure 
ot  damages,  whereby  the  breach  may  be  compensated. 
JSTeither  will  equity  interpose  to  grant  relief  against 
forfeitures  of  shares  in  public  works,  for  non-payment 
of  calls,  from  considerations  of  public  policy,  con- 
nected with  the  necessity  of  punctuality  in  such  cases; 
nor  where  the  forfeiture  is  exacted  by  a  statute,  nor  in 
pursuance  of  a  condition  inlaw.  (1  Lom.  Dig.  357-'8; 
Peachy  v.  Somerset,  2  Wh.  &  Tud.  L.  Cas.  (Ft.  II), 
460  &  seq  ) 

It  should  be  observed  that,  whilst  equity  will  give 
a  person  relief  against  a  penalty,  where  it  is  only 
intended  to  secure  the  performance  of  a  stipulation, 
so,  on  the  other  hand,  it  will  not  permit  him  to  elect 
to  pay  the  penalty,  and  so  evade  the  specific  execu- 
tion of  the  contract,  unless  the  alternative  was  con- 
templated. (Peachy  v.  Somerset,  2  Wh.  &  Tud.  L. 
Cas:  (Pt.  II),  465.) 
3'.  Condition  to  pay  stimulated  Damages. 

The  parties  may  fix  their  own  measm-e  of  dam- 
ages for  the  breach  of  any  stipulation  between  them, 
provided  they  appear  to  have  made  an  actual  esti- 
mate, in  good  faith,  of  the  loss  which  will  accrue 
in  the  contingency  contemplated.  In  that  case  equity 
will  not  interfere  to  prevent  the  performse  from  en- 
forcing the  payment  of  the  full  suui  agreed  on,  which 
is,  in  no  sense,  a  jJenalty  in  order  to  secure  perform- 
ance, but  the  true  measure  of  damage  occasioned 
bj  nonperformance.  It  is  not  enough  to  make  the 
damages  lequidated,  and  recoverable  eo  numero,  that 
they  should  be  so  denominated  by  the  parties.  Al- 
though said  to  be  liquidated,  yet  if  the  exhorbitance 
of  the  estimate  or  any  other  circumstance  shall  satis- 
factorily demonstrate  that  really  no  actual  and  bona 
fide  computation  was  made  of  the  loss  which  would 
result  from  the  breach  of  the  contract,  the  sum 
named  is  a  penalty,  and  not  liquidated  damages. 
Amongst  other  circumstances  which  refute  the  idea 
of  any  real  computation,  and  therefore  of  the  damages 
being  truly  liquidated,  is  the  fact  that  the  stipula- 
tions are  several,  and  an  aggregate  sum  is  named; 
for  it  is  impossible  that  the  same  sum  can  be  at 
once  a  compensation  for  the  breach  of  all  the 
stipulations,  and  of   each  one  separately.      (1  Lom. 
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Dig.  358-'9;  Peachy  v.  Somerset,  2  Wh.  &  Tnd.  L. 
Cas.  (Ft.  II),  4:69-'70.) 
3*.  Estates  on  Condition,  which  are  Securities  for  Money. 

Estates  on  condition,  which  are  securities  for  money,  arise, 
(1),  By  compulsory  process  of  law ;  and  (2),  By  the  assent 
and  conveyance  of  the  debtor. 
W.  C. 
1^.  Estates  on  Condition,  which  are  Securities  for  Money,  by 
compulsory  Process  of  Law. 

Estates  on  condition,  which  are  securities  for  money,  b'y 
compulsory  process  of  law,  are  (1),  Estates  by  elegit,  and 
other  judicial  liens;  (2),  Estates  hj  statute-mercha7it ;  and 
(3),  Estates  by  statute-staple ; 
W.  C. 
1*.  Estates  by  Elegit,  and  other  Judicial  Liens. 

See  2  Bl.  Com.  161-'2;  3  Do.  418;  3  Th.  Co.  Lit. 
5ir-'18;  1  Lorn.  Dig.  367,  &  seq.;  Y.  C.  1873,  c.  182, 
§  619;  Id.  c.  183,  §  26. 

We  are  to  discuss  this  subject  by  adverting  to,  (1),  The 
nature  of  the  estate  by  elegit;  (2),  The  proceeding  mth 
a  writ  of  elegit ;  (3),  The  liabilities  of  tenant  by  elegit ;  (4), 
Proceedings  if  tenant  by  elegit  is  evicted ;  (5),  The  pre- 
sent state  of  the  law  in  Virginia  in  respect  to  the  writ  of 
elegit;  (6),  The  lien  of  judgment  and  decree;  and  (7), 
Other  judicial  liens  besides  those  of  judgments ; 
W.  C. 
Is.  The  nature  of  Estate  by  Elegit. 

By  the  feudal  law,  introduced  into'  England  immedi- 
ately after  the  Conquest,  the  lands  of  feudal  tenants 
were  not  liable  to  debts  in  general,  because  such  liability 
would  of  itself  have  interfered  with  tlie  prompt  and  ef- 
fective rendition  of  the  military  services,  which  consti- 
tuted the  safe-guard  and  protection  of  the  realm;  and 
would  besides  have  made  it  easy  to  evade  that  principle 
of  non-alienability  without  the  lord's  consent,  which  was 
an  essential  element  to  the  feudal  system.  For  debts 
due  to  the  king,  indeed,  the  common  law  allowed  lands 
to  be  taken,  as  appears  by  Magna  Charta,  c.  9,  because 
the  king,  by  the  doctrine  of  feuds  being  the  grand  su- 
perior and  ultimate  propiietor  of  all  landed  estates, 
■could  not  be  defrauded  of  the  military  services,  when 
the  ouster  of  the  vassal  proceeded  from  his  own  action. 
<3  Bl.  Com.  419;  2  Do.  161;  1  Lom.  Dig.  368-'9.) 

The  feudal  restraints  upon  alienation  had  already  be- 
gun to  give  way,  especially  to  the  demands  of  trade 
and  commerce,  when,  by  statute  Westm.  II,  13  Edw.  I, 
<i.  18  (A.  D.  1285),  it  was  provided  that,  "  when  a  debt 
should  be  recovered,  or  recognizance  should  be  acknow- 
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ledged  in  the  king's  court;  or  when  damages  should  be 
adjudged,  it  should  be  in  the  election  of  the  plaintiff  to- 
sue  out  a  writ  commandiDg  the  sheriff  to  make  the  debt 
or  damages  out  of  the  goods  and  chattels  of  the  debtor, 
or  to  deliver  to  the  creditor  all  the  chattels  of  the  debtor 
(except  oxen  and  leasts  of  the  plough),  and  a  moiety  of 
his  land,  until  the  debt  should  be  levied  by  a  reasonable 
price  or  extent ;  and  that,  if  the  creditor  were  ejected 
from  that  tenement,  he  should  recover  tlie  same  bv  writ 
of  novel  disseisin,  and  afterwards,  if  need  be,  by  a  vsrrit 
of  re-disseisin.''''  When  a  creditor  chose  to  avail  himself 
of  this  latter  alternative,  there  was  an  entry  upon  the 
roll.  Quod  elegit  sihi  executionem  fieri  de  omnibus  catallis- 
et  medietate  terra  (that  he  elected  to  have  execution 
against  the  debtor's  chattels,  and  a  moiety  of  his  land); 
and  thence  the  execution  itself  came  to  be  denominated 
an  elegit,  and  the  estate  devolved,  by  means  of  it,  upon 
the  creditor, ' "  until  the  debt  'should  be  levied  by  a  reason- 
able price  or  extent,"  was  known  as  an  estate  by  elegit. 
(2  Bl.  Com.  161;  Bac.  Abr.  Execution  (C),  2.) 

The  words  of-  the  statute  are  that  the  creditor  shall 
have  the  property  delivered  to  him,  per  rationabile  pre- 
tium  vel  extntayn,  which  implies  that  there  is  to  be  a  valua- 
tion made.  This  vahiation,  it  has  been  always  held  that 
the  sheriff  alone  cannot  make.  It  must  be  made  by  a 
jury  which  the  sheriff  impannels  for  the  purpose,  whose 
charge  is  to  appraise  the  debtor's  goods  and  chattels 
(except  beasts  of  the  plough),  which  thereupon  the^ 
sheriff  is  to  deliver  to  the  creditor  as  his  own ;  and  if 
thereby  the  debt  is  satisfied  the  lands  are  not  to  be  ex- 
tended ;  but  if  the  debt  is  not  thereby  extinguished,  the 
moiety  of  the  debtor's  lands  is  to  be  delivered  to  the 
creditor  at  an  annual  sum,  to  be  assessed  by  the  jury,  to 
be  held  by  him  until  the  residue  of  the  debt  shall  be  levied. 
(Bac.  Abr.  Ex'on,  (C.)  2.) 

The  language  of  the  statute  is  m.edietatem  terrae.,  which 
has  been  always  interpreted  to  mean  the  moiety  of  the 
freehold  lands,  for  leasehold  is  subject  to  the  execution  of 
fieri  facias),  whereof  the  debtor  icas  seised  at  the  date  of 
the  judgment,  or  afterwards,  and  so  have  ever  been  the 
terms  of  the  wiit  of  Elegit.  (3  Th.  Co.  Lit.  518,  n  (D); 
Lilly's  Entries,  576;  Fitzh.  Nat.  Br.  595.) 

Tenant  by  JElegit  has  plainly  only  a  term,  for  years, 
and  yet  the  precept  of  the  writ  is  that  the  moiety  of  the 
lands  shall  be  delivered  to  the  creditor  at  a  reasonable 
price  and  extent,  "to  be  holden  as  his  freehold"  [ut  libe- 
rum  tenementum),  until  the  debt  shall  be  thereof  levied. 
"  But  tit,"  says  Lord  Coke,  "  is  similitudinary,"  because 
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the  tenant  is,  by  the  statute  13  Edw.  I,  allowed  a  writ 
of  assise  as  a  tenant  of  the  freehold  shall  have,  "and  to 
that  respect  his  interest  hath  a  similitude  of  a  freehold, 
but  'nullum  simile  est  idem."  (Fitzh.  ISTat.  Br.  595;  1  Th. 
Co.  Lit.  487.) 

In  Virginia,  until  1850,  there  was  a  statute  essen- 
tially the  same  as  13  Edw.  I,  c.  18 ;  but  by  the  revisal  of 
the  Code,  which  took  effect  1st  July,  1850,  several 
changes  were  made,  of  which  it  will  suihce  to  note  two, 
namely,  1st,  that  personal  chattels  are  wholly  excluded 
from  the  operation  of  the  writ;  and  2nd,  that  it  applies 
to  the  debtor's  lands,  leasehold  as  well  as  freehold.  (1  R. 
C.  (1819),  c.  134,  §  1,  4  to  8;  V.  C.  1873,  c.  187,  §  8  to 
10,  22  ;  1  Lorn.  Dig.  370,  &  n.  3.) 
2s.  Proceedings  with  a  Writ  of  Elegit. 

The  proceedings  with  a  writ  of  elegit  will  be  best  set 
forth  by  explaining  in  succession ;  (1),  The  form  of  the 
writ;  (2),  The  mode  of  levying  it;  (3),  What  property 
may  be  extended  under  it;  (4),  Proceedings  on  it  against 
an  heir;  (5),  Proceedings  against  jDUrcAosers  "  from  the 
debtor;  and  (6),  The  return  of  the  writ; 
W.  C. 
1^.  The  Form  of  the  Writ  of  Elegit. 

The  statutes  in  Virginia,  with  a  particularity  far 
exceeding  their  English  prototype,  have  always  pre- 
scribed, and  do  now  prescribe,  the  precise  form,  not 
only  of  the  writ,  but  also  of  the  officer's  return,  includ- 
ing the  inquisition  taken  before  him,  by  the  jury,  of 
the  value  of  the  lands  levied  upon.  At  present  the  writ 
is  more  brief  than  it  was  formerly,  or  than  the  English 
precedents,  reciting  simply  the  recovery  of  the  judg- 
ment, and  commanding  the  sheriff  to  cause  all  the  real 
estate  of,  or  to  which  the  debtor  was  possessed  or  en- 
titled, at  or  after  the  date  of  the  judgment,  to  be  de- 
livered by  reasonable  extent,  to  the  creditor,  for  him  and 
his  assigns  to  hold  the  same  until  the  debt  is  levied 
thereof.  (V.  C.  1873,  c.  187,  §  8;  1  Lom.  Dig.  370; 
1  E.  C.  (1819),  c.  134,  §  1.) 
2^'.  The  Mode  of  levying  the  Writ  of  Elegit. 

When  the  jury  have  found  the  possession  or  title 
and  value  of  the  land,  the  sheriff,  and  not  the  jury,  is 
to  set  out  and  deliver  the  same  to  the  plaintifi";  and 
when  a  moiety  only  was  subjected,  it  was  requisite  that 
it  be  done  by  metes  and  bounds,  unless  in  the  case  of 
joint-tenants,  tenants  in  common  and  co-parceners, 
when  it  was  impossible,  as  the  debtor  was  himself 
seised  only  of  an  undivided  portion.  In  case  of  fraud, 
partiality,  or  any  other  irregularity  in  executing  the 
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writ,  it  may  be  quashed  by  the  court,  aud  a  new  writ 
issued.  The  delivery  to  the  plaintiff  was  formerly  an 
actual  delivery,  but  some  inconvenience  to  third  persons, 
who  might  be  in  possession  under  an  averse  title,  arising 
from  this  practice,  it  has  long  been  discontinued,  and 
the  sheriff"  delivers  only  legal  possession,  actual  possession 
being  obtained,  if  need  be,  by  means  of  an  action  of 
ejectment.  (1  Lorn.  Dig.  384:-'5;  Id.  404;  Bac.  Abr. 
Ex'or  (C)  2.) 
Z^.  What  property  may  he  E^.iended. 

The  writ  commands  the  sherifi'  to  cause  to  be  de- 
livered to  the  creditor  "  all  the  real  estate  of  or  to  which 
the  debtor  was  possessed  or  entitled,  on  or  after  the  day 
on  which  the  judgment  was  rendered,  (or,  if  it  was  in 
court,  on  which  tlie  term  commenced)."  The  subject 
must  be  real  est-de,  but  it  may  be  freehold  or  leasehold, 
legal  or  equitable,  (so  only  that  the  equitable  interest 
be  not  unascertained,  like  an  equity  of  redemption), 
jointly  or  solely  owned,  corporeal  or  incorporeal;  em- 
bracing, therefore,  rents  of  all  sorts  and  reversions, 
and  including,  not  only  such  real  property  as  belonged 
to  the  debtor  at  the  date  of  the  judgment,  but  such 
also  as  he  afterwards  acquired.  Hence,  a  judgment 
binds  all  the  real  estate  of  or  to  which  the  debtor  was 
possessed  or  entitled  at  or  after  its  date,  notwithstand- 
ing the  debtor  may  have  sold  it  to  purchasers  for  value, 
and  loithout  notice  of  the  judgment.  (1  Lorn.  Dig.  385, 
399  to  403 ;  Bac.  Abr.  Ex'on,  (C)  2 ;  Coutts  \.  Wal- 
ker, 2  Leigh,  268.) 

And  it  should  be  observed  that,  even  in  the  case  of 
an  unascertained  equitable  interest,  such  as  an  equity  of 
redemption,  although  the  elegit,  from  considerations  of 
policy,  cannot  be  levied  upon  it,  yet  it  is  as  much  sub- 
ject as  other  real  estate  to  the  lien  of  the  judgmeni,_ 
Avhich  may  be  enforced  in  equity.  (Coutts  v.  Walker, 
2  Leigh,  268;  Foreman  v.  Lloyd,  ifcc,  2  Leigh,  284; 
Findlay  v.  Toncray,  2  Hob.  377.) 
4^^.  Proceeding  on  a  Writ  of  Elegit,  against  an  Heir. 

Previous  to  1850,  the  object  of  the  proceeding  was 
to  levy  the  elegit  upon  lands  in  the  hands  of  the  heir, 
but  by  the  revisal,  which  took  effect  in  that  year,  it  is 
provided  that  an  heir  or  devisee  jnay  be  sued  in  equity 
by  any  creditor  to  whom  a  debt  is  due,  for  which  the 
estate  descended  or  devised  is  liable,  in  respect  to  such 
estate;  and  he  shall  not  be  liable  to  an  action  at  law  for 
any  matter  for  which  there  may  be  redress  by  such  salt 
in  equity,  where  moreover,  the  lien  of  a  judgment  may 
be  always  enforced.     The  effect  seems  to  be  to  do  away 
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with  the  technical  rules  which  formerly  regulated  the 
enforcement  against  the  heir  of  judgments  against  his 
ancestor,  and  in  all  cases  to  bring  such  causes  into 
a  court  of  chancery.  (V.  C  1860,  c.  131,  §  6;  Id.  c. 
186,  §  9;  1  Lom.  Dig.  386.) 

It  will  be  not  undesirable,  however,  briefly  to  state 
the  principles  which  formerly  governed  in  such  cases. 
"When  the  ancestor  dies,  no  proceedings  of  any  kind 
can  be  had  either  against  his  heir  or  devisee,  or  against 
his  personal  representative,  until,  by  what  is  called  a 
writ  of  scire  facias,  the  new  party  has  received  notice 
that  he  is  to  be  proceeded  against,  and  has  had  an  op- 
portunity to  show  cause  against  it;  that  is,  until  the 
judgment  has  been  revived  against  hi)n.  Nor  in  Eng- 
land can  such  a  writ  be  sued  against  the  heir  during  his 
minority,  he  having  a  right  to  insist  that  the  parol  shall 
demur,  that  is,  that  the  pleadiriffx  be  stayed  until  he  is 
of  age.  But  this  source  of  delay  is  obviated  with  us  by 
statute.  (V.  C.  1873.  c.  167,  §  17),  declaring  that  the 
proceedings  in  a  suit  sliall  not  be  stayed  because  of  in- 
fancy in  any  party,  but  that  a  guardian  ad  litem  shall 
be  appointed  to  defend  the  infant.  If  the  lands  were 
in  the  hands  of  a  third  person,  the  proceedings  must 
have  been  by  scire  facias  against  the  heir  alone,  or 
jointly  with  the  terre-tenants,  usually  against  them 
jointly.  However,  before  such  scire  facias  against  the 
heir  and  terre-tenants  would  lie,  it  was  necessary  to  resort 
to  a  scire  facias  against  the  ancestor's  personal  repre- 
sentative, and  to  have  a  return  of  nihil  thereupon,  be- 
cause it  is  said  the  lands  were  not  extendible  until  the 
goods  loere  exhoMSted,  (whilst  tlie  elegit  was  directed 
against  goods,  as  well  as  lands).  And  whilst  the  heir 
might  have  been  proceeded  against  without  the  terre- 
tenants,  it  seems  that  the  latter  could  not  in  general  be 
charged  alone.  For  the  heir  may  have  a  release  to 
plead,  or  other  matter  in  bar  of  the  execution;  and  his 
land  is  rather  to  be  charged  than  that  of  the  terre- 
tenants.  (1  Lom.  Dig.  385-'6;  Eob.  Forms,  25,  371.) 
5^.  Proceedings  against  Purchasers  from  the  Debtor, 
subject  to  the  Lien  of  the  Judgment. 

If  the .  creditor  should  extend  but  a  portion  of  the 
lands,  the  whole  being  still  in  the  debtor's  possession, 
the  debtor  has  no  right  to  complain,  the  irregularity 
being  for  his  beneiit,  and  therefore  he  cannot  quash 
the  execution.  But  if  there  were  several  purchasers 
who  had  bought  at  the  same  time  portions  of  the  land 
after  the  judgment-lien  attached,  and  the  creditor 
should  extend  only  a  part  of  the  lands,  the  purchasers 
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■whose  lands  were  thus  charged  with  a  burden,  which 
ought  to  be  shared  ratably  with  the  others,  have  rea- 
son to  complain  of  the  partiality  of  the  proceeding. 
They  may  be  relieved  by  means  of  a  writ  of  audita 
querela  (or  its  modern  substitute,  a  mere  motion),  upon 
which  the  execution  will  be  set  aside,  the  purchasers 
aggrieved  will  have  the  mesne  profits  restored  to  them, 
and  the  creditor  will  be  obliged  to  sue  execution  of  all- 
the  lands.     (1  Lorn.  Dig.  386-7.) 

When,  however,  the  pu^rchasers  have  bought  at  dif- 
ferent times,  in  succession,  the  rule  established  by  many 
adjudications  in  Virginia,  and  now  confirmed  by  statute, 
is  that  the  purchasers  shall  be  subjected  in  equity,  in 
the  inverse,  order  of  their  purchases,  the  last  first,  &c. ; 
and  if  any  part  remain  in  the  debtor's  hands,  that 
shall  be  subjected  first  of  all.  And  this  rule  is  a  rea- 
sonable and  just  one,  obliging  each  successive  pur- 
chaser to  take  cum  onere,  with  reference  to  the  bm-den 
resting  upon  that  poi'tion  of  the  land  when  he  bought 
it.  (Conrad  v.  Harrison,  3  Leigh,  582;  McClung  r. 
Beirne,  10  Leigh,  32i ;  Kodgers  v.  McCluer,  4  Grat. 
81;  Henkle's  Ex'or  v  Allstadt,  Id.  28i;  Jones  v.  My- 
rick,  8  Grat.  1T9  ;  Buchanan  v.  Clark  &  als,  10  Grat. 
181 ;  V.  G.  1873,  c.  182,  §  10;  1  Lorn.  Dig.  386,  &  seq.) 
6^.  The  Eeturn  of  the  Writ  of  Elegit. 

The  return  of  the  writ,  which  is  in  the  form  of  an 
inquisition  taken  before  the  sheriff  by  the  jurors  named, 
is  prescribed  at  length  by  the  statute  in  Virginia.  It 
recites  the  fact  that  it  was  taken  before  the  sheriff,  by 
virtue  of  the  writ,  by  the  jurors  whose  names  are 
given,  and  sets  forth  that  the  debtor,  on  or  after  the 
date  of  the  judgment,  was  possessed  or  entitled  of  or 
to  the  real  estate  described  (and  none  other  to  their 
knowledge),  in  the  said  county),  and  that  it  is  of  the 
annual  value  stated;  and  it  further  sets  forth  that  the 
sheriff  delivered  the  said  real  estate  to  the  creditor  at 
such  value,  for  him  and  his  assigns  to  hold  the  same 
until  the  amount  of  the  judgment  be  levied  thereof. 
And  it  concludes, — "In  testimony  whereof,  we,  the 
sherifif  and  jurors  aforesaid,  hereto  put  our  hands." 
(V.  C.  1860,  c.  187,  §  9;  IK.  C..(1819),  c.  134,  §  1; 
1  Lorn.  Dig.  383.)  But  notwithstanding  the  terms  of 
the  writ,  and  of  the  officer's  return,  the  officer  does  not 
deliver  to  the  creditor  actual  possession  of  the  premises, 
but  only  the  legal  possession,  which  may  be  enforced  by 
ejectment,  or  at  the  option  of  the  creditor,  by  writ  of 
unlawful  entry  or  detainer,  where  the  cause  of  action 
has  accrued  within  three  years.     And  if  after  the  en- 
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tent,  the  debtor,  or  any  one  claiming  ander  him,  with- 
holds possession  of  the  premises,  the  tenant  by  elegit 
may  not  only  recover  them  l)y  action,  but  may  hold 
them,  it  seems,  after  his  proper  term  has  expired;  that 
is,  his  term  will  be  in  that  case  reckoned,  not  from  the 
date  of  the  extent,  but  from  the  time  of  his  obtaining 
actual  possession.  (Lyons  v.  McGruire,  22  Grat.  204.) 
The  elegit  is  one  or  the  few  executions  to  whose  com- 
plete validity  a  return  is  essential.  The  general  prin- 
ciple is  that  an  execution  executed  is  the  end  of  the  law, 
whether  retu.rned  or  not;  but  where  the  writ  is  not  to 
be  executed  by  the  sole  authoritij  of  the  sheriff,  but  he 
must  emphjy  the  aid  of  a  jury,  as  in  case  of  the  elegit, 
he  must  return  the  writ,  that  it  may  appear  that  he  has 
pursued  the  directions  of  the  law.  (Bac.  Abr.  Ex'on 
(C),  2,  1.) 
3s.  The  Liabilities  of  Tenant  by  Elegit. 

Upon  the  entry  of  the  creditor  into  the  lands  ex- 
tended, he  is  called  ienunt  by  elegit;  and  although  his 
estate  is  in  a  manner  uncertain  in  its  duration,  (being 
liable  tu  be  determined  at  any  time  l)y  a  casual  profit 
suificient  to  pay  the  debt),  yet  forasmuch  as  its  utmost 
limit  is  ascertained  by  the  yearly  value  assessed  by  the 
jury,  with  which  the  creditor  is  chargable  at  all  events, 
it  is  an  estate  for  years,  and  so  a  chattel-interest,  passing 
at  the  creditor's  death  to  his  personal  representative.  The 
tenant  liy  elegit  is,  therefore,  punishaljle  for  waste,  even 
under  the  statute  of  Gloucester  (6  Ed.  I,  c.  5),  and 
much  more  under  the  law  of  A'irginia,  which  is  applica- 
ble not  only  to  tenants  for  life  or  gears,  but  to  all  tenants. 
(1  Lorn.  Dig.  403;  Fitzh.  Is^it.  Mv.  .58;  V.  C.  1873,  c. 
133,  §  1,  3.  Contra  3  Th.  Co.  Lit.  249;  Dean,  &c.,  of 
Worcester's  Case,  6  Co.  37;  Scott  &  al.  v.  Lenox,  2 
Brock.  59.)  The  reason  assigned  for  tlie  contrary  view 
is,  that  tenant  by  elegit  is  liable  for  the  waste  done  in  an- 
other form  of  remedy,  namely,  by  a  writ  of  venire  facias  ad 
computandum  (3  Th.  Co.  Lit.  240,  n  (Y) ;  1  Loni.  Dig. 
403.) 

These  estates  were  formerly  lialjle,  like  other  estates 
for  years,  to  be  barred  by  a  common  recovery  suffered 
by  the  owjier  of  the  freehold;  against  wliich  abuse  they 
are  protected  in  England,  by  Statute  27  Hen.  YIII,  c. 
15,  a  precaution  apparently  not  imitated  in  Virginia.  (1 
Lom.  Dig.  403.) 
4s.  Proceedings,  if  Tenant  by  Elegit  is  evicted. 

Prior  to  the  statute,  32  Hen.  YIII,  c.  5,  this  very 
probable  case  was  unprovided  ibr.  The  levy  and  return 
of  an  elegit  was  a  satisfaction,  and  precluded  the  plaintiff 
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from  any  further  remedy.  There  could  never  be  a  re- 
extent,  upon  any  eviction.  That  statute  authorized  a 
new  elegit  to  be  sued  out  upon  a  scire  facias,  in  case  of 
eviction  of  the  tenant,  before  the  d^bt  was  satisfied;  and 
a  corresponding  enactment  in  Virginia  pro\T.des,  in  case 
of  eviction,  for  any  new  execution  here,  upon  scire  facias 
or  motion,  within  Jive  years.  (3  Th.  Co.  Lit.  519  & 
seq.;  V  C.  1873,  c.  187,  §  22;  Wilson  v.  Jackson's 
Adm'r,  5  Leigh,  107;  1  Lorn.  Dig.  405-6.) 

5^.  The  present  state  of  the  Law  in  Virginia  in  respect  to 
the  Writ  of  Elegit. 

In  pursuance  of  the  deplorable  policy  which  has 
characterized  too  often,  the  legislation  of  the  country 
since  the  termination  of  the  war,  to  obstruct  the  re- 
covery of  debts  in  order  to  extend  indulgence  to  un- 
fortunate debtors, — a  policy  hardly  less  destructive  in 
reality  of  the  true  interests  of  debtors  than  of  creditors, — 
it  is  enacted  by  act  of  March  20,  1872,  "that  from  and 
after  that  date  no  writ  of  elegit  shall  issue  upon  any 
judgment  heretofore  or  hereafter  rendered."  (V.  C. 
1873,  c.  183,  §  26.)  This  policy  cannot  long  endure, 
and  the  writ  of  elegit,  under  that  or  some  other  designa- 
tion, will  probably  soon  be  restored,  and  the  student  is, 
therefore,  advised  to  give  heed  to  all  that  relates  to  the 
writ,  as  learning  for  which,  if  it  be  at  present  in  sus- 
pense, he  is  likely  soon  to  have  practical  occasion. 
Meanwhile,  the  direct  lien  of  judgments  and  decrees  for 
money,  created  by  statute  in  terms  (V.  C.  1873,  c.  182, 
§  6,  &c.),  still  subsists  as  to  the  debtpr's  lands,  and  may 
be  enforced  in  a  court  of  equity.  (V.  C.  1873,  c.  182,  § 
9,  &c) 

6^.  The  Lien  of  Judgments  and  Decrees  on  Lands. 

It  is  by  virtue  of  the  writ  of  elegit  that  a  judgment  at 
first  became  a  lien  on  real  estate,  as  that  writ  enables  the 
creditor  to  get  possession  of  it ;  thereby  orer-reaehing  aU 
intermediate  conveyances,  without  regard  to  notice  or 
not.  Hence,  as  decrees  in  equity  for  money,  and  also 
judgments  of  a  justice  of  the  peace,  (after  a  fieri  facias 
returned),  may  be  enforced  in  like  mannef,  they  too 
constitute,  like  judgments  of  the  law  courts,  a  lien  on 
real  estate,  a  proposition  which  is  now,  as  we  have  seen, 
declared  in  terms,  by  statute.  (1  Lom.  Dig.  371  & 
seq.;  V.  C.  1873,  c.  182,  §  1,  6  &  seq.;  Id.  c.  147,  § 
9,  10;  Coleman  v.  Cocke,  6  Rand.  629;  Taylor  v.  Spin- 
dle, 2  Grat.  63;  Eogers  v.  Marshall,  4  Leigh,  426; 
U.  States  V.  Morrison,  4  Pet.  124;  Burton  v.  Smith,  13 
Pet.  464;  Scriba  v.  Deanes,  1  Brock.  166;  U.  States  v. 
Winston,  2  Brock.  252.) 
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We  are  to  give  heed  to  (1),  The  duration  of  the  lien 
of  judgments;  (2),  The  docketing  or  registry  of  judg- 
ments ;  (3),  The  effect  of  the  lien  of  the  judgment;  (4), 
The  subrogation  of  sureties  to  the  lien  of  a  judgment; 
ana*C5),  The  mode  of  enforcing  a  judgment  lien. 
W.  C. 
1^.  The  Duration  of  the  Lien  of  Judgments ;  W.  C. 
1'.  The  Commencement  of  the  Judgment  Lien. 

The  common  law  regards,  for  most  purposes,  the 
whole  term  of  a  court  as  one  day,  so  that  a  judgment 
given  at  any  time  during  the  term  relates  back  to 
the  first  day,  as  if  rendered  then.  This  practice  pre- 
vails in  Virginia,  and  in  equity,  as  well  as  at  law. 
The  principle,  however,  does  not  apply  where  the 
cause  was  in  such  a  plight  that  it  was  not  lorepared  for 
judgment  on  the  first  day,  a  circumstance,  from  the 
nature  of  the  proceedings  in  the  courts,  respectively, 
more  likely  to  occm*  in  a  court  of  chancery  than  of 
law.  (Mut.  Assur.  Soc.  v.  Stanard,  4  Munf.  539; 
Coutts  V.  Walker,  2  Leigh,  268,  276;  Withers  v. 
Carter,  4  Grat.  418  &  seq.;  Jones  v.  Myrick,  8  Grat. 
179;  1  Lom.  Dig.  372,  &  n*.) 

This  doctrine  is  now  ^substantially  confirmed  by 
statute,  which  provides  that  every  judgment  iov  money, 
(and  that  includes  decrees  also),  rendered  in  Virginia, 
shall  be  a  lien  on  all  the  real  estate  of,  or  to  which  the 
debtor  is  possessed  or  entitled,  at  or  after  the  date  of 
the  judgment,  or  if  rendered  in  court,  at  or  after  the 
commencement  of  the  term  at  which  it  was  rendered; 
— but  not  as  against  a  purchaser  for  value,  and  with- 
out notice,  unless  it  be  docketed  according  to  law  in  the 
county  or  corporation  wherein  the  real  estate  is, 
within  sixty  days  from  the  date  of  the  judgment,  or 
fifteen  days  before  the .  conveyance  to  such  purchaser. 
(V.  C.  1843.  c.  182,  §  6  to  8;  1  Lom.  Dig.  373-'4.) 

It  is  proper  to  observe  that  the  term  of  the  court  is 
not  considered  as  necessarily  commencing  on  the  day 
appointed  for  its  commencement,  but  on  the  first  day 
tliat  the  court  actually  sits,  and  tlie  first  moment  of 
that  day,  that  is,  the  first  moment  after  midnight. 
(Skipwith  V  Cunningham,  8  Leigh,  279  ;  Horsley  & 
als  V.  Garth  &  al,  2  Grat.  474,  491.) 

Judgments  entered  in  the  clerk's  ofiice,  where  there 
is  no  order  for  an  enquiry  of  damages,  if  not  previously 
set  aside,  become  final  judgments  of  the  last  day  of 
the  next  term,  or  the  15th  day  thereof  (whichever 
shall  happen  first),  and  have  the  same  effect  ly  way  of 
lien,   or  otherwise,  as  a   judgment  rendered  in   the 
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court  at  such  term.     (V.  C.  1873,  c.  171,  §  M;  En- 
ders  V.  Burch,  15  Grat.  71.) 
2\  The  Continuance  of  the  Judgment-Lien. 

The  lien  of  the  judgment  is  a  legal  lien,  and  the 
purchaser  of  the  legal  estate  from  the  debtor  takes 
it  subject  to  the  lien,  although  he  had  no  notice  of  it. 
Tiie  lien,  moreover,  (supposing  the  judgment  to  be 
duly  docketed),  continues  as  long  as  the  judgment  re- 
mains in  .force,  and  is  susceptible  of  heing  revived, 
when  revival  is  necessary.  It  is  not  requisite,  as  was 
once  thought,  to  issue  all  elegit  in  order  to  secure  or 
retain  the  lien  of  the  judgment,  nor  to  enter  upon  the 
record-book  the  creditor's  election  to  charge  the  lands; 
nor  is  the  lien  suspended  by  an  inability  to  issue  eze- 
cution,  pro\'ided  the  judgment  may  be  revived  by  scire 
facias,  or  otherwise.  (Taylor  v.  Spindle,  2  Grat. 
65-6,  69-70  ;  Leake  v.  Ferguson,  2  Grat.  419  ;  3 
Prest.  Abst.  327;  Tinsley  v.  Anderson,  3  Call.  285  ; 
Stuart  V.  Hamilton,  8  Leigh,  503;  U.  S.  v.  Morrison, 
3  Pet.  224;  Burbridge  v.  Higgins  Admr.  9  Grat.  120, 
127,  130;  V.  C.  1873,  c.  182,  §  6.) 
2^.  The  Docketing  or  Registry  of  Judgments. 

The  law  of  Virginia,  until  1843,  had  required  no 
registry  of  judgments  in  the  county  or  corporation 
wherein  the  lands  sought  to  be  charged  by  them 
were  located,  and  purchasers  were  thus  exposed  to 
great  risks,  considering  how  numerous  were  the  courts 
in  the  Commonwealth,  and  that  the  judgments  of 
each  bound  the  lands  of  the  debtor  throughout  the 
State.  ^^  statute  of  March  3d,  1843,  however,  pro- 
vision was  made  for  the  case ;  and  by  oiu-  present 
statute  it  is  declared,  that  no  judgment  (which  includes 
.any  bond  or  recognizance  having  the  force  of  a  judg- 
ment), shall  be  a  lien  on  real  estate,  as  against  a 
purchaser  thereof  for  valuable  consideration,  without 
notice,  unless  it  be  docketed  according  to  law  (V.  C. 
1873,  c.  182,  §  4),  in  the  county  or  corporation  wherein  ' 
such  real  estate  is,  either  within  sixty  days  next  after 
the  date  of  such  judgment,  or  fifteen  days  before  the 
conveyance  of  such  estate  to  the  pm-ehaser.  (V.  C. 
1873,'c.  182,  §  8  ;  1  Lom.  Dig.  378.) 
3^-  The  Effect  of  the  Lien  of  the  Judgment. 

The  lien  of  a  judgment  may  always  be  enforced  in  a 
com-t  of  equity  ;  and  if  it  appear  to  the  court  that  the 
rents  and  profits  of  the  real  estate  subject  to  the  lien 
will  not  satisfy  the  judgment  in  five  years,  the  court 
may  decree  the  said  estate,  or  any  part  thereof,  to  be 
sold,  and  the  proceeds  applied  to  the  discharge  of  the. 
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judgment.    (V.  C.  1873,  c.  182,  §  9  ;  McClung  v.  Beirne, 
10  Leigh,  400,  &c.;  Taylor  v.  Spindle,  2  Grat.  44.) 

Lands  purchased  after  the  obtaining  of  the  judgment 
are  subject  to  the  lien,  and  may  be  taken  upon  a  writ 
of  elegit,  or  subjected  in  equity,  notwithstanding  the 
debtor  had  aliened  them  before  the  execution  was  is- 
sued, or  the  bill  was  filed,  to  a  purchaser  for  value,  and 
without  notice.  Any  alienation  of  the  legal  estate, 
however,  prior  to  a  judgment,  or  even  of  an  equitable 
estate,  is  good  against  the  judgment.  (1  Lom.  Dig. 
385.) 

4''.  The  Subrogation  of  Sureties  to  the  Lien  of  a  Judg- 
ment. 

Sureties,  who  have  satisfied  a  judgment  against  them 
and  their  principal,  have,  in  general,  a  right  to  be  sub- 
stituted (or  as  the  technical  phrase  is,  subrogated)  to  the 
benefit  of  the  judgment-lien ;  and  even  before  satisfy- 
,  ing  the  debt,  they  may,  in  equity,  compel  the  creditor 
to  resort  to  the  lien  of  the  judgment,  or  to  any  other 
fund  Avhich  the  debtor  has  subject  to  the  debt,  so  as  to 
relieve  the  sureties,  or  to  obtain  indemnity  for  them 
by  the  doctrine  of  substitution,  which  is  carried  so  far 
as  to  give  them  the  same  priorities,  and  the  same  re- 
dress that  the  creditor  was  entitled  to.  And  this  doc- 
trine applies  as  well  to  sureties  in  a  forthcoming  bond, 
or  an  injunction,  or  appeal-bond,  as  to  the  original 
sureties  for  the  debt.  (1  Lom.  Dig.  379  &  seq. ;  1 
Stor.  Eq.  §  499  &  seq. ;  Nisbet  v.  Smith,  2  Bro.  0.  C. 
579 ;  .Kent  v.  Matthews  &  al,  12  Leigh.  585 ;  Powell 
V.  White,  11  Leigh,  309 ;  Leake  v.  Ferguson,  2  Grat. 
420;  Garland  v.  Lynch,  1  Rob.  545;  Douglass  v.  Fagg, 
8  Leigh,  588-;  Hill  v.  Manser  &  al,  11  Grat.  525;  Bank 
of  United  States  v.  Winston,  2  Brock.  252.) 

6'^-  Mode  of  Enforcing  the  Lien  of  a  Judgment. 

The  proper  and  original  mode. of  subjecting  lands  to 
judgments  was  by  the  execution  of  Elegit ;  but  equity, 
taking  upon  itself  to  carry  into  full  effect  the  lien  thence 
arising,  has,  for  more  than  a  century,  been  in  the  .practice 
of  decreeing  a  sale  of  a  moiety  of  the  lands  (when  the 
elegit  reached  only  a  moiety),  and  in  Virginia  will  now 
decree  the  sale  of  the  whole,  wherever  the  rents  and 
profits  are  not  equal  to  the  interest,  or  so  little  exceed 
it  that  the  debt  would  not  be  discharged  in  a  reasonable 
time,  which,  in  Virginia,  is  fixed  by  statute  at  five 
years.  So,  for  a  like  reason,  equity  will  decree  a  sale 
of  a  dry  reversion;  that  is,  a  reversion  not  attended  by 
any  rent.  It  will  also  enforce  the  judgment-lien  against 
an  equitable  interest  in  the  debtor's  freehold  estate ;  and 
18 
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if  the  interest  be  an  indefinite  one,  such  as  an  equity  of 
redemption,  it  can  be  subjected  in  equity  alone.  (2 
Stor.  Eq.  §  1216  a,  &  1216  b;  Y.  C.  1873,  c.  182,  §  6,  9; 
Coutts  V.  Walker,  2  Leigh,  268;  Tennent's  Heirs  v. 
'  Pattons,  6  Leigh,  196.) 

In  England,  it  is  the  received  doctrine  that,  in  order 
to  call  forth  the  powers  of  equity,  even  in  case  of  equit- 
able estates,  it  is  necessary  to  sue  out  an  elegit,  or  at 
least  to  enter  upon  the  record  an  election  to  do/ so;  and 
formerly  a  similar  view  prevailed  in  Virginia.  A  pre- 
vious elegit,  however,  or  any  election  to  issue  one,  has 
long  been  considered  unnecessary  with  us,  even  before 
the  abolition  of  the  elegit.  (Taylor  v.  Spindle,  2  Grat. 
65-'6,  69-70 ;  Ante  p.  272,  2'.) 
7^.  Other  Judicial  Liens,  besides  those  of  Judgments. 

The  judicial  liens,  besides  those  of  judgments,  include 
(1),  The  lien  of  forthcoming  or  delivery  bonds ;  (2),  That 
of  a  lis  pendens;  {3),  That  of  an  attachment;  (4),  That 
of  the  OommonM'ealth  for  debts  due  it;  and  (5),  United 
States  liens; 
W.  C. 
I''.  The  Lien  of  Forthcoming  Bonds. 

A  forthcoming  or  delivery  bond,  is  a  bond  which  it 
is  provided  by  statute  (V.  C.  1873,  c.  185,  §  1,  &c.), 
a  sheriff  or  other  officer,  levying  a  writ  of  fieri  facias, 
or  a  warrant  of  distress,  on  chattels,  may  take  from  the 
debtor,  with  sufficient  surety,  payable  to  the  creditor, 
reciting  the  service  of  the  writ  or  warrant,  and  the 
amount  due  thereon  (including  all  lavrttul  charges  of  the 
■  officer),  Mdth  condition  that  the  property  shall  be  forth- 
coming at  the  day  and  place  of  sale.  Whereupon  the 
property  remains  in  the  possession  and  at  the  risk  of  the 
the  debtor.  And  if  the  condition  of  the  bond  be  not 
performed,  the  bond  is  said  to  he  forfeited. 

A  forthcoming  bond  forfeited,  is  directed  to  be  re- 
turned within  thirty  days,  vpith  the  execution  or  war- 
rant, to  the  clerk's  office  of  the  court  whence  the  process 
emanated,  or  in  which  the  officer  qualified,  and  against 
such  of  the  obligors  therein  as  may  be  alive  when  it  is 
forfeited,  and  so  returned,  it  shall  have  the  force  of  a 
judgment;  but  the  obligee  may  recover  the  money  by 
motion  or  action,  against  not  only  the  survivors,  but  also, 
it  is  presumed,  againt  the  personal  representatives  of 
such  as  are  deceased.  (Y.  0.  1873,  c.  185,  §  2,  3;  Id. 
c.  49,  §  27.) 

The  lien  of  the  bond  takes  effect  only  from  its  return 
to  the  clerk's  office,  which  (if  no  other  time  appear) 
will  be  presumed  to  be  the  day  on  which  execution 
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is  awarded  thereon.  But  although  the  bond  be  for- 
feited, and  not  quashed,  yet,  in  equity,  the  lien  of  the 
original  judgment  still  continues ;  and  if  the  obligors 
in  the  bond  prove  insolvent,  a  court  of  equity  will  treat 
the  bond  as  a  nullity,  and  proceed  to  enforce  the  judg- 
ment-lien. (Jones,  &c.  V.  Myrick,  8  Grat.  179,211;  1 
Lom.  Dig.  373-'4.) 
2^".  The  Lien  of  a  Lis  Pendens. 

Every  man,  from  considerations  of  public  policy, 
must  be  assumed  to  give  attention  to  the  proceedings 
of  courts  of  justice  in  the  State  where  he  resides.  And, 
therefore,  a  purchase  made  of  property  actually  in  liti- 
gation, pendente  Hie,  although  made  for  a  valuable  con- 
sideration, and  without  actual  notice,  is  yet  subject 
to  the  decision  of  the  suit.  This  doctrine,  which  it 
must  be  admitted  sometimes  operates  hardly,  does  not 
depend  upon  the  presumption  of  notice,  but  upon  rea- 
sons of  public  policy,  which  make  it  indispensable  in 
order  to  prevfent  an  indefinite  multiplication  of  suits, 
and  to  give  effect  to  the  determinations  of  the  courts. 
(1  Stor.  Eq.  §  405-'6 ;  Carrington  v.  Didier  &  als,  8 
Grat.  265  ;   Cirode  v.  Bu.chanan,  22  Grat.  220.) 

In  order  to  prevent  this  lien  of  a  lis  pendens  from 
too  much  embarrassing  the  transfer  of  property,  it  is 
provided  by  statute  that  no  lis  pendens  shall  bind  or 
affect  a  purchaser  of  real  estate  without  actual  notice 
thereof,  unless  and  until  a  9nem,orandum,  setting  forth 
the  title  of  the  cause,  the  general  object  thereof,  the 
court  in  which  it  is  pending,  a  description  of  the  land, 
and  the  name  of  the  person  whose  estate  is  intended 
to  be  affected  thereby,  shall  be  left  with  the  clerk  of 
the  court  of  the  county  or  corporation  in  which  the 
land  is  situate,  who  shall  forthwith  record  the  said 
memorandum  in  the  deed-book,  and  index  the  same 
by  the  name  of  the  person  aforesaid.  (Y.  C.  1873,  c. 
182,  §  5;  Cirode  v.  Buchanan,  22  Grat.  220.) 
3^.  The  Lien  of  an  Attachment. 

An  attachment  is  a  summary  proceeding  designed 
either  to  make  the  process  of  the  court  available  in 
ordinary  cases,  or  to  supplement  the  ordinary  process 
by  an  extraordinary  proceeding,  which  some  peculiar 
exigency  makes  needful  in  order  to  prevent  a  failm-e 
of  justice.  In  Virginia  it  is  statutory  purely ;  but  the 
hint  is  said  to  have  been  taken  from  an  ancient  custom 
of  the  city  of  London,  known  as  the  custom  of  foreign 
attachment.  The  present  statutes  of  Virginia  contem- 
plate five  species  of  attachment,  governed  by  rules  and 
principles  in  all  cases  closely  analogous,  and  in  most 
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identical.  They  are,  1,  Attachments  against  non-resi- 
dents, and  these  may  be  either  at  law  or  in  equity,  ac- 
cording to  the  character  of  the  cause;  2,  Against  par- 
ties who,  at  the  .time  of  or  after  the  institution  of  the 
suit,  evince  a  purpose  to  remove  their  effects  from  the 
State;  3,  Against  a  debtor,  whether  the  debt  be  due  or 
not,  who  evinces  an  intention  to  remove,  is  removing,  or 
has  removed  his  effects  out  of  the  State,  so  as  to  defeat 
•the  ordinary  process  of  law;  4,  Against  tenants  who  are 
about  to  remove,  &c.,  their  chattels  from  the  leased 
premises;  and  5,  Against  vessels  and  their  masters,  for 
materials,  supplies,  and  labor.  (V.  C.  1873,  c.  148,  § 
1  to  5,  11.) 

The  lien  is  the  same  in  all.  It  exists  from  the  time 
of  the  levying  of  such  attachment,  or  serving  a  copy 
thereof,  upon  the  personal  property,  chases  in  action, 
and  other  securities  of  the  defendant,  against  whom 
the  claim  is,  in  the  hands  of  or  due  from  any  garnishee 
on  whom  it  is  served,  and  on  any  real  estate  mentioned 
in  an  endorsement  on  the  attachment  or  subpcena,  from 
the  suing  out  of  the  same ;  or  if  there  be  no  process  of 
attachment,  nor  any  mention  made,  in  connection  with 
the  subpoena,  of  the  land  sought  to  be  charged,  but  the 
bill  sets  out  the  demand,  and  describes  the  estate  to  be 
subjected, .  the  lien  dates  from  the  filing  of  the  bill. 
But  in  order  that  the  Hen  may  occasion  no  loss  to  pm:- 
chasers,  a  provision  is  made  identical  with  that  aheaTly 
stated  {supra,  p.  275,  2^)  touching  lis  pendens,  and  re- 
quiring the  attachment — at  least  against  a  non-resi- 
dent,—to  be  recorded.  (V.  C.  1873,  c.  148,  §  12 ;  Id.  c. 
182,  §  5 ;  Daniel  on  Attachments,  §  148,  &  seq.;  Cirode 
V.  Buchanan,  22  Grat.  218.) 
4^.  The  prior  Lien  of  the  Commonwealth  for  Debts  due 
her. 

See  1  Lom.  Dig.  390,  &  seq.;  Y.  C.  1873.  c.  53,  §  17; 
Id.  c.  38,  §  4. 
^^.  The  priority  of  United  States  Liens  and  Debts. 

See  1  Lom.  Dig.  390,  &  seq. ;  Eev.  Stats.  U.  S.  691, 
§  3466,  &  seq. 
2'.  Estates  by  Statute-Merchant. 

Estates  by  statute-merchant  are  securities  for  money 
entered  into  before  the  chief  magistrate  of  some  trading- 
town,  pursuant  to  the  statute  13  Edw.  I,  de  MercatoriJms, 
and  thence  the  security  is  called  a  statute-merchant.  Origi- 
nally it  was  permitted  only  amongst  traders,  for  the  ben- 
efit of  commerce,  but  was  soon  extended  to  all  classes ;  and 
by  virtue  of  it,  not  only  the  body  of  the  debtor  may  be 
imprisoned,  and  his  goods  seized  in  satisfaction  of  the 
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debt,  but  also  his  lands  may  be  delivered  to  the  creditor, 
till  out  of  the  rents  and  profits  of  them  the  debt  shall  be 
satisfied ;  and  during  such  time  as  the  creditor  so  holds 
the  lands,  he  is  tenant  by  statute-merchant.  (2  Bl.  Com. 
160;  Bac.  Abr.  Ex'on  (B),  1.) 
3*.  Estates  by  Statute- Staple. 

Estates  by  statute-staple  are  also  securities  of  a  like 
kind  with  estates  by  statute-merchant.  They  are  entered 
into  pursuant  to  the  statute  27  Ewd.  Ill,  c.  9,  before  the 
mayor  of  the  staple,  that  is  to  say,  the  grand  mart  for  the 
principal  commodities  or  manufactures  of  the  kingdom, 
formerly  held  in  certain  trading  towns,  whence  this  secu- 
rity is  called  a  statute-staple.  In  its  character  and  opera- 
tion it  is  essentially  the  same  as  the  statute-merchant,  and 
during  the  time  the  creditor  holds  the  lands  under  the 
security,  he  is  tenant  by  statute-staple.  (2  Bl.  Com.  160; 
Bac.  Abr.  Ex'on,  (B.)  1  ) 

Neither  of  these  securities,  by  statute-merchant  or  by 
statute-staple,  exists  in  Virginia.      (1  Lorn.  Dig.  368-'9.) 
2*.  Estates  on  Condition,  which  are  securities  for  money,  by 
the  assent  and  Canveyance  of  the  Debtor. 

These  are  estates  in  vadio,  or  in  pledge.     (1  Lom.  Dig. 
411  6z  seq;  2  Th.  Co.  Lit.  34  &  seq); 
W.  C 
1*.  Estates  in  Vivo  Vadio. 

Glanville,  in  the  time  of  Henry  II,  (about  A.  D.  1170), 
describes  two  kinds  of  pledges  as  then  existing,  namely, 
one  where  the  seisin  of  the  lands  has  been  delivered  to 
the  creditor  for  a  definite  term,  and  it  has  been  agreed 
that  the  proceeds  and  rents  shall  in  the  mean  time  reduce 
the  debt ;  and  the  other,  where  the  seisin  has  been  in  like 
manner  delivered  for  a  definite  term,  but  the  fruits  and 
rents  received  in  the  interval  in  no  measure  tend  to  reduce 
the  demavd.  To  the  former  transaction  he  assigns  no 
name,  but  it  seems  to  have  been  well  enough  known 
to  the  law  of  Normandy  by  the  designation  of  vivum 
vadium..  The  latter  he  calls  mortgage,  {mortuum  vadium), 
and  characterizes  it  as  an  unjust  and  dishonest  agreement, 
although  not  prohibited  by  the  king's  court.  (Glanville 
(Beames),  B.  X,  c.  vi,  and  viii,  p.  252,  258.) 

Vivum  vadium  is  described  by  Lord  Coke  as  where  a 
man  borrows  £100  of  another,  and  maketh  an  estate  of 
lands  to  him  until  he  hath  received  the  said  sum  of  the 
issues  and  the  profits  of  the  land ;  so  as  in  this  case  neither 
money  dieth  nor  land  is  lost,  and  therefore  it  is  called 
•  vivum  vadium.  (2  Th.  Co.  Lit.  34;  2  Bl.  Com.  157.) 
2'.  Estates  in  Mbriuo  Vadio,  or  Mortgage. 

Under  this  head  let  us  observe  (1),  The  nature  of  a 
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mortgage;  (2),  The  character  of  the  estates  of  the  mort- 
gagee and  mortgagor  respectively ;  (3),  To  whom  mort- 
gage money  is  payable ;  and  (4),  By  whom  it  is  payable ; 
W.  C. 
1«.  The  Nature  of  a  Mortgage. 

A  mortgage  is  a  conveyance  of  property  on  condition 
to  be  void,  if  a  sum  of  money  be  paid,  or  a  collateral 
thing  be  done  by  a  designated  time.  It  is  intended  to 
secure  the  payment  of  the  money,  or  the  doing  of  the 
thing.     (2  Th.  Co.  Lit.  34;  %  Bl.'Com.  158.) 

The  notion  of  mortgages,  and  of  the  redemption 
thereof,  seems  to  have  been  derived  from  the  civil  law, 
which  distinguished  between  a  pledge  or  pawn  (pigmis), 
on  the  one  side,  (where  the  possession  passed  to  the  cre- 
ditor), and  a  hypotheca  on  the  other,  (where  it  remained 
with  the  debtor).  If  the  money  was  not  paid,  the  cre- 
ditor was  obliged  to  obtain  a  judicial  sentence  before  the 
property  of  the  subject  was  vested  in  him,  and  mean- 
while it  was  liable  to  redemption,  which  seems  to  have  sug- 
gested that  right  to  redeem  which  the  courts  of  equity 
have  for  several  centuries  enforced  in  respect  to  mort- 
gages. The  difference  between  a  pledge  or  pawn,  and 
a  mortgage  is  twofold;  (1),  A  pledge  is  necessarily 
chattel-property,  or  movables  alone;  a  mortgage  maybe 
either  of  personal  or  real  estate ;  (2),  A  pledge  passes 
only  a  special  property  to  the  pawnee,  the  general  pro- 
perty remaining  still  with  the  pawner,  but  with  flie 
privilege  to  the  pawnee  to  sell  at  auction,  if  the  money 
be  not  paid  upon  giving  reasonable  opportunity  to  the 
debtor  to  redeem,  and  apprizing  him  of  the  time  and 
place  of  sale ;  a  mortgage  vests  a  legal  title  conditionally 
in  the  mortgagee,  and  if  the  condition  be  not  performed 
by  the  payment  of  the  money,  at  the  time  stipulated, 
the  title  becomes  absolute  at  law,  although  equity  will 
compel  the  allowance  of  a  right  of  redemption.  (4  Kent's 
Com.  188-'9;  2  Do.  577  &  seq;  2  Th.  Co.  Lit.  34,  n  (Z).) 
The  name  mortgage  (equivalent  to  the  latin  mortuum 
vadium),  is  said  by  Littleton  and  Coke  to  be  given  to 
this  security  because  if  the  grantor  (the  debtor)  does 
pay,  the  land  is  dead  to  the  creditor,  and  if  he  does  not 
pay,  it  is  dead  to  himself.     (2  Th.  Co.  Lit.  34.) 

In  order  to  understand  definitely  the  nature  of  a 
mortgage,  it  will  be  necessary  to  contemplate  (1),  The 
estate  conveyed  in  mortgage;  (2),  The  condition  on 
which,  in  mortgages^  the  land  is  conveyed;  (3),  The 
effect,  in  the  view  of  a  court  of  law,  of  non-payment  of 
the  money;  (4),  The  equity  of  redemption;  (5),  Deeds 
of  trust  to  secure  debts,  &c.;  (6),  The  power  of  sale  re- 
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served  in  a  mortgage  to  the  creditor  himself ;  and  (Y), 

Equitable  mortgages; 

W.  C. 
1'^.  The  Estate  conveyed  in  mortgage. 

It  may  be  any  interest  whatever,  in  fee-simple,  for 
life,  or  for  years,  and  may  embrace  property  in  rever- 
sion as  well  as  in  possession.  But  before  the  interpo- 
sition of  equity  in  relaxing  the  rigor  of  the  common 
law,  and  enforcing  the.  right  to  redeem  (which  gained 
no  permanent  foothold  until  the  time  of  Charles  I), 
conveyances  of  the  fee-simple  by  way  of  mortgage 
were  attended  with  great  inconveniences.  Thus,  if  the 
money  were  not  paid  at  the  day,  the  condition  was 
forfeited,  and  the  creditor's  estate  became  absolute, 
and  of  course  thenceforward  subject  to  the  dower  of 
the  creditor's  wife,  and  all  other  incumbrances  created 
by  him.  To  avoid  these  inconveniences,  mortgages 
for  long  terms  of  years  were  adopted,  with  condition 
to  be  void  upon  payment  of  the  money  intended  to  be 
secured.  And  this  kind  of  mortgage  had  the  incidental 
advantage  that,  upon  the  death  of  the  mortgagee,  the 
mortgage-term  became  vested  in  his  personal  represen- 
tatives, who  also  were  entitled  to  the  money,  had  it 
been  paid.  But  when  the  court  of  chancery  had  at 
length  iirmly  established  the  power  of  redemption  as 
an  equitable  right  inherent  in  the  land,  and  binding  all 
persons  whatsoever,  so  that  the  payment  of  the  money, 
even  after  forfeiture,  does,  in  the  consideration  of  a 
court  of  equity,  put  the  mortgagee  in  statu  quo,  since 
the  lands  were  originally  only  a  pledge  for  the  money 
lent,  the  inconveniences  formerly  attending  mortgages 
in  fee  ceased,  and  they  have  again  become  usual ;  and 
the  more  because,  although  mortgages  for  terms  for 
years  were  free  from  the  embarrassments  above  men- 
tioned, yet  they  were  not  without  objection,  as  in  case 
of  non-payment  and  foreclosure,  the  mortgagee  became 
only  a  termor,  tlie  fee-simple  remaining  in  the  mort- 
gagor. (2  Th.  Co.  Lit.  34,  &  n  (Z) ;  Id.  35-'6  ;  4  Kent's 
Com.  158-'9  ;  1  Lom.  Dig.  416  ;  2  Bl.  Com.  168.) 
2i^.  The  Condition  on  which,  in  Mortgages,  the  Land  is 
Conveyed. 

The  condition  is  that  the  grantor  (the  debtor)  shall, 
■on  or  before  a  day  designated  (and  sometimes  without 
the  designation  of  the  time),  pay  to  the  mortgagee 
(the  creditor),  or  to  his  personal  representatives  or 
assigns,  or  to  his  heirs,  personal  representatives  or  as- 
signs, the  money,  &c.,  intended  to  be  secured.  (2  Th, 
.Co.  Lit.  34  &  seq,  and  n  (Z).) 


280  QUALIFICATIONS  OF  INTEEEST CONDITIONS.  [bOOK  H. 

It  should  be  observed  that,  for  the  most  part,  every 
pledge  implies  a  debt,  and  therefore  an  action  lies  on  a. 
mortgage  to  recover  the  money  thereby  sought  to  be 
secured,  unless  it  be  stipulated  that  the  recourse  shall 
be  to  the  subject  mortgaged  alone.  Hence,  where  the 
subject,  being  personalty,  is  lost  or  destroyed  without 
the  default  of  the  mortgagee,  he  may  still  recover  the 
money,  by  an  action  against  the  mortgagor.  And  this 
is  equally  true,  whether  there  be  a  promise  to  pay  con- 
tained in  the  mortgage  or  not,  bu.t  that  circumstance 
may  make  a  difference  in  the  action  proper  to  be 
brought.  (King  v.  King,  3  P.  Wms.  360 ;  Coggs  v. 
Bernard,  2  Ld.  Raym.  917;  Bac.  Abr.  Bailment,  (B); 
Keynolds  v.  Carter,  12  Leigh,  170.) 
d^.  Effect,  in  the  view  of  a  Court  of  Law,  of  the  non- 
payment of  the  Money. 

The  effect  of  this  breach  of  the  condition  is  to  make 
the  creditor's  estate  in  the  land  absolute,  so  that  the 
land  is  thenceforth  at  law  dead  to  the  mortgagor,  to 
whom  the  rigorous  doctrine  of  conditions  denied  any 
future  opportunity  to  redeem  it;  and  in  like  manner, 
if  the  condition  had  been  fulfilled  by  the  payment  of 
the  money,  the  land  would  have  been  dead  to  the  mort- 
gagee. In  equity,  as  we  have  seen,  and  shall  further 
see,  the  performance  of  the  condition  within  any  reo- 
sonable  lime  entitles  the  debtor  to  his  property  again.  (2 
Bl.  Com.  158 ;  2  Lom.  Dig.  412 ;  2  Th.  Co.  Lit.  38,  n  (Z).> 
^^.  The  Equity  of  Redemption. 

See  2  Bl.  Com.  159,  &  n  (8);  1  Lorn.  Dig.  413  &  seq, 
444  &  seq;  2  Th.  Co.  Lit.  38,  &  n  (Z).) 

The  study  of  the  doctrines  which  relate  to  the  equity 

of  redemption  involves  the  consideration  of  (1),  The 

nature  and  reason  of  the  equity  of  redemption;  (2), 

That  it  is  inseparably  incident  to  every  mortgage;  (3), 

The   doctrine  of  conditional  sales;  and   (4),  That  an 

equity  of  redemption  has  the  incidents  of  an  estate; 

W.  C. 

1'.  The  Nature  and  Reason  of  the  Equity  of  Redemption. 

An  equity  of  redemption  is  defined  to  be  an  equir 

table  right  inherent  in  the  land  (a  title  in  equity,  and 

not  merely  a  trust),  which  binds  all  persons,  whereby, 

although  the  condition  be  not  strictly  performed,  so 

that  the  estate  is  forfeited  at  law,  yet  if  the  debtor 

pay  the  money,  with  interest,  within   a  reasonable 

time,  he  is  entitled  in  equity  to  call  on  the  creditor 

for  a  re-conveyance  of  the  land.     The  mortgagor  is 

thus  enabled  to  constrain   the  mortgagee   who  has 

possession  of  his  estate,  to  deliver  ii  back,  and  account 
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for  the  rents  and  profits  received,  on  payment  of  his 
whole  debt  and  interest;  thereby,  as  Blaekstone  ob- 
serves, turning  the  m.<)rtuum  into  a  kind  of  vivum 
vadium.  (Eeeve  v.  Atto.  Gen.,  2  Atk.  223;  Tucker 
V.  Thurston,  IT  Ves.  133 ;  2  Th.  Co.  Lit.  38,  n  (Z) ;  2 
Bl.  Com.  159;  1  Lom.  Dig.  44:4  &  seq.) 

On  the  other  hand,  the  mortgagee,  as  soon  as  default 
is  made,  may  call  upon  the  mortgagor  in  equity  to 
redeem  his  estate  presently,  or  else  in  default  thereof, 
to  be  forever  foreclosed  from  redeeming  the  same ; 
that  is,  to  lose  his  equity  of  redemption  without  pos- 
sibility of  recall.     (2  Bl.  Com.  159.) 

The  reason  for  the  allowance  of  the  equity  of  re- 
demption is  to  be  found  in  the  general  maxim  of  the 
courts  of  equity,  that  penalties  and  forfeitures  are 
always  to  be  relieved  against  when  the  substantial 
object  in  \'iew  can  be  attained,  and  the  other  party 
put  essentially  in  statu  quo,  without  enforcing  them. 
It  is  obvious  that  a  mortgage  is  meant  only  as  a  secu- 
rity for  the  money,  and  that  if,  within  a  reasonable 
time,  although  not  within  the  time  limited,  the  money 
be  paid  with  interest,  the  object  of  the  transaction  is 
substantially  attained,  and  the  creditor  ought  to  be 
satisfied.    (1  Lom.  Dig.  413 ;  2  Stor.  Eq.,  §  1013,  &  seq.) 

It  is  not  clearly  ascertained  when  the  equity  of  re- 
demption was  first  allowed.  As  Lord  Coke  makes  no 
mention  of  it,  it  may  be  presumed  not  to  have  been 
generally  acknowledged  at  the  period  of  the  publica- 
tion of  his  first  institute,  the  commentary  upon  Little- 
ton, which  was  in  1621  [Ante  B:  I,  p.  32);  but  in  the 
first  year  of  the  reign  of  Charles  li,  (A.  D.  1660),  we 
find  the  right  supported  as  a  thing  of  course.  It 
must,  therefore,  have  been  established  temp.  Charles 
I,  or  in  the  latter  years  of  James  I.  (Fonbl.  Eq.  B. 
Ill,  c.  1,  §  2;  2  Stor.  Eq.,  §  1014;  1  Lom.  Dig.  413, 
444  &  seq.) 

An  Equity  of  redemption  is  inseparably  incident  to 
every  Mortgage. 

The  right  of  redemption  is  so  carefully  guarded  by 
courts  of  equity  that  they  will  suffer  no  agreement  in 
a  mortgage-deed  to  prevail,  whereby  the  right  to  re- 
deem is  waived,  and  the  estate  is  to  become  an  abso- 
lute purchase  in  the  mortgagee  upon  any  event  what- 
ever. If  it  can  be  discerned,  or  proved  by  parol,  that 
the  estate  was  intended  as  a  security  for  money,  it  is 
a  mortgage,  and  without  regard  to  stipulations  to  the 
contrary,  it  has  inseparably  incident  to  it  an  equity  of 
redemption.     Nor  is  this  right  to  redeem  confined  to 
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the  mortgagor,  and  persons  in  privity  with  him,  as  his 
heirs,  personal  representatives,  and  assignees,  but  it 
extends  also  to  subsequent  incumbrancers,  and  to  aU 
persons  claiming  any  interest  whatever  in  the  pre- 
mises, as  against  the  mortgagor.  Hence,  a  person 
claiming  under  a  deed  voluntary,  and  therefore  void 
as  against  a  subsequent  mortgagee,  may  redeem,  for 
the  deed  is  binding  on  the  mortgagor.  A  fortiori  may 
one  claiming  for  valuable  consideration,  as  tenant 
under  '  the  mortgagor,  pi-  a  judgment  creditor,  or  a 
tenant  by  elegit,  or  a  tenant  by  the  curtesy,  or  in 
dower.  (2  Th.  Co.  Lit.  40,  n  (Z);  Howard  v.  Harris, 
1  Vern.  190;  S.  C.  2  Wh.  &  Tud.  L.  Gas.  (P.  II), 
415,  &  seq.  430  &  seq.;  James  v.  Oades,  2  Vern.  402; 
Toomes  v.  Slade,  7  Ves.  273;  Ross  v.  ISTorveU,  1 
Wash.  14;  Floyd  v.  Harrison,  2  Rob.  161;  1  Lorn. 
Dig.  414  &  seq.) 
3'.  (Conditional  Sales,  as  distinguished  from  Mortgages; 
W.  C. 
l'^.  The  difference,  in  nature  and  effect,  between  Con- 
ditional Sales  and  Mortgages. 

A  conditional  sale  is  not  a  security  for  money,  but 
is  what  its  designation  imports,  namely,  a  sale  iu 
good  faith,  and  a  sale  on  condition  that  the  vendor 
may  re-purchase  on  certain  terms,  which  must  be 
strictly  complied  with.  Of  course,  therefore,  no 
equity  of  redemption  is  incident  to  such  a  sale;  be- 
cause, as  it  is  not  the  design  of  the  transaction  to  se- 
cure the  payment  of  money,  a  court  of  equity  has 
no  ground  to  say  the  substantial  object  can  as  well 
be  reached  by  the  payment  at  a  subsequent  time, 
with  interest,  as  by  a  prompt  compliance  with  the 
condition;  nor  does  it  follow  that  the  party  can 
thereby  be  put  in  statu  quo.  (Barrell  v.  Sabine,  1 
Yern.  268;  Williams  v.  Owen,  5  My.  &  Cr.  (46  Eng. 
Ch.)305;  Howard  v.  Harris,  2  Wh.  &  Tud.  L.  Gas. 
(Ft.  II,)  516-'17;  Id.  431-'2 ;  1  Lom.  Dig.  415,  422.) 
2*^.  Marks  whereby  to  discriminate  between  a  transac- 
tion intended  as  a  Mortgage  and  one  meant  to  be,  in 
good  faith,  a  Conditional  Sale. 

As  a  conditional  sale  has  no  equity  of  redemption 
incident  to  it,  the  attempt  is  not  unfrequently  made 
to  give  to  what  is  really  in  purpose  and  intent  a 
mortgage,  the  aspect  of  a  conditional  sale;  and  as 
the  terms  in  which  they  are  conceived  are  very  sim- 
ilar, it  is  usually  requisite  to  resort  to  parol  evidence 
extrinsic  to  the  deed  creating  the  estate,  to  determine 
the  true  character  of  the  transaction.     If,  upon  the 
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whole  investigation,  it  shall  appear  that  a  security 
for  money  was  intended,  it  is  a  mortgage,  whatever 
may  be  its  terms;  and  it  will  be  remembered  that 
to  a  mortgage  the  right  of  redemption  is  inseparably 
annexed.  (Ante  p.  281,  2'.)  And  if,  on  the  other 
hand,  it  shall,  upon  the  whole,  appear  that  it  was  a 
conditional  sale,  the  performance  of  the  condition 
punctually  at  the  time  cannot  be  dispensed  with. 
But  doubtful  cases  are  generally  declared  to  be  mort- 
gages. (1  Lom.  Dig.  415,  422  ;  Thompson  v.  Daven- 
port, 1  Wash.  127;  Roberts'  Adm'r  v.  Cocke,  1  Eand. 
125;  Leavell  v.  Kobinson,  2  Leigh,  161;  Kroesen  v. 
Seevers,  5  Leigh,  439  to  441;  Moss  v.  Green,  10 
Leigh,  251;  Forkner  v.  Stuart,  6  Grat.  204;  Williams 
V.  Owen,  5  My.  &  Cr.  (46  Eng.  Oh.)  303;  Howard 
V.  Harris,  3  Wh.  &  Tud.  L.  Gas.  (Pt.  IT),  417-'18; 
Id.  434,  &  seq.;  Earpe  v.  Boothe,  24  Grat.  375.) 
W.  C. 

V.  Where  no  price,  or  an  inadequate  one,  is  set  on 
the  Property. 

Where  no  price  is  contemplated  or  discussed,  or 
a  price  grossly  inadequate,  it  is  pregnant  evidence 
that  a  mortgage  was  in  view,  and  not  a  purchase 
on  condition,  since  an  omission  to  state  or  to  have 
reference  to  a  stipulated  price  is  a  natural  and  usual 
concomitant  of  a  mortgage,  but  is  hardly  reconcil- 
able -nith  a  notion  of  a  sale  and  purchase ;  and  a 
grossly  inadequate  price,  if  it  were  treated  as  a 
sale,  would  savor  of  fraud.  (Thompson  v.  Daven- 
port, 1  Wash.  127;  Robertson  v.  Campbell.  &  al,  2 
Call.  430 ;  Roberts'  Adm'r  v.  Cocke,  1  Rand.  128, 
130;  Kroesen  v,  Seevers,  5  Leigh,  439-'40;  Con- 
way V.  Alexander,  7  Cr.  218;  Howard  v.  Harris,  2 
Wh.  &  Tud.  L.  Cas.  435,  &  seq.) 
2^  Where  the  Grantor  remains  in  possession. 

The  grantor's  remaining  in  possession  is  strong 
proof  that  the  transaction  is  a  mortgage,  inasmuch 
as  it  is  usual  in  such  cases,  and  is  not  an  ordinary 
concomitant  of  a  sale.  (Thompson  v.  Davenport, 
1  Wash.  127;  Ross  v.  Norvell,l  Wash.  14;  Strider 
V.  Reid's  Adm'r,  2  Grat.  43.) 
3^.  Where  there  is  a  covenant  or  promise  obliging  the 
Grantor  to  pay  the  money. 

That  the  grantor  should  ohlige  himself  to  pay  the 
money  is  natural  and  proper  in  a  mortgage,  but 
hardly  compatible  with  the  idea  of  a  conditional 
sale.  In  the  latter  case  tlie  grantor  reserves  the 
privilege  of  paying,  but  does  not  ihid  himself  to 
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do  BO.     The  want  of  such  a  promise  does  not,  in- 
deed, necessarily  establish  tlie  transaction  to  be  a 
conditional  sale :  for  if  it  can  be  shown  otherwise  to 
be  a  inortgage,  a  promise,  as  we  have  seen,  is  imphed 
{Ante  p.  280) ;  but  it  is  an  important  circumstance,, 
tending  to  prove  that  a  conditional  sale  was  designed. 
(Chapman  v.  Turner,  1  Call.  288  to  290 ;  Eansome  v. 
Frayser's  Ex'ors,  10  Leigh,  592;  Strider  v.  Eeid's 
Adm'r,  2  Grat.  43;  Conway's  Ex'or  v.  Alexander, 
7  Cr.  218 ;  1  Lorn.  Dig.  415,  422-'3 ;    Howard  v. 
Harris,  2  Wh.  &  Tud.  L.  Cas.  438,  &c.) 
4'.  Equity  of  Redemption  has  the  Incidents  of  an  Estate. 
An  equity  of  redemption,  as  we  have  seen,  is  a  mere 
creature  of  a  court  of  equity,  founded  on  the  principle 
that  as  a  mortgage  is  only  a  pledge  to  secure  money, 
it  is  but  natural  justice,  and  is,  moreover,  the  sub- 
stance of  the  transaction,  to  consider  the  ownership  of 
the  land  as  still  vested  in  the  mortgagor,  subject  only 
to  the  mortgagee's  legal  title,  so  far  as  needful  for  his 
security.    It  is  something  more  than  a  mere  trust,  being 
inherent  in  the  land,  and  binding  all  persons,  whether 
they  came  in  in  the  post',  or  otherwise.     Wliilst  the 
the  mortgagor,  entitled  to  an  equity  of  redemption,  is 
in  receipt  of  tlie  rents  and  profits,  he  has  such  a  seisin 
of  the  equitable  estate  in  the  land  as  is  equivalent  to 
the  actual  seisin  of  a  legal  estate  in  a  court  of  law; 
and  the  analogy  is  so  complete  that  the  equity  of  re- 
demption may  be  divested,  and  an  adverse  possession 
of  it  obtained.     (1  Lom.  Dig.  445  ) 

It  follows  from  all  this,  that  an  equity  of  redemp- 
tion, like  any  other  estate,  may  be  aliened,  devised, 
mortgaged,  charged  with  debts,  be  subject  to  curtesy 
and  to  dower,  and,  in  short,  may  have  most,  if  not  all, 
of  the  qualities  and  incidents  which  belong  to  legal 
estates.  There  are,  however,  certainly  some  differ- 
ences. Thus,  equities  of  redemption  are  cognizable 
in  equity  only,  and  cannot  be  elsewhere  subjected  to 
debts.  Then,  although  they  may  be  mortgaged,  yet 
a  third  mortgagee,  without  notice,  by  paying  off  the 
first  mortgage  may  acquire  a  preference  over  the 
second;  nor  has  such  second  mortgagee  any  legal 
remedy  for  his  money  by  taking  possession,  but  must 
resort  to  an  expensive  suit  in  chancery  to  recover  even 
the  annual  interest.  Again,  if  there  be  no  foreclosiu'e 
in  the  mortgagor's  life-time,  the  equity  of  redemption 
(supposing  the  mortgage  to  be  in  fee),  descends  upon 
his  heir,  and  is  subject  to  dower,  &c. ;  but  if  the  mort- 
gage be  foreclosed  during  the  mortgagor's,  hf e,  and  a 
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surplus  result,  it  belongs  to  the  personal  estate  of  the 
mortgagor,  and  upon  his  death  will  devolve  on  his 
personal  representative,  and  at  common  law,  is  not 
subject  to  dower,  &c.,  although  as  to  dower,  this  doc- 
trine is  changed  by  statute  in  Virginia,  as  we  have 
seen  (ante  p.  122,1™)  (1  Lom.  Dig.  445  &  seq.;  Y. 
C.  1873,  c.  112,  §  16;  4  Kent's  Com.  159  &  sec^.; 
Haleys  v.  Williams,  1  Leigh,  140 ;  Coutts  v.  Walker, 
2  Leigh,  280;  Wilson  v.  Davisson,  2  ^Rfih.  409-'10.) 
5^".  Deeds  of  Ti-ust  to  secure  Debts,  &c. 

A  bill  to  foreclose  the  debtor's  equity  of  redemption 
being  a  necessary  preliminary  to  the  satisfaction  of  the 
mortgagee's  debt,  whether  by  quieting  the  latter  in  the 
unconditional  eujoj'inent  of  the  lands,  according  to  the 
English  practice,  or  by  a  sale  and  application  of  the 
proceeds,  in  pursuance  of  the  usage  in  L-eland  and  Vir- 
ginia, the  delay  and  expense  thence  arising  have  stimu- 
lated the  ingenuity  of  modern  times  to  frame  a  mode 
of  conveyance,  whereby  the  creditor  may  procure  his 
principal  and  interest  by  a  sale  of  the  subject  within  a 
short  period,  without  being  under  the  necessity  of  ap- 
plying to  a  court  of  equity.  This  is  done  by  taking  a 
conveyance,  not  as  in  case  of  a  mortgage,  to  the  creditor 
himself,  but  to  a  third  person  as  trustee,  in  trust  upon 
default  of  payment  at  the  time  stipulated,  to  sell  the 
land,  and  to  apply  the  purchase-money,  after  defraying 
the  expenses  incurred  in  discharging  the  trust,  to  pay 
the  debt  with  interest,  and  the  residue,  if  any,  to  pay 
to  the  debtor.  And  it  has  long  been  understood  that 
the  trustee  alone  may  make  an  irredeemable  title,  with- 
out the  concurrence  of  the  debtor,  or  his  representa- 
tives. (2  Th.  Co.  Lit.  36,  n  (Z) ;  Corder  v.  Morgan, 
18  Ves.  344,  346;  Chowning  v.  Cox,  1  Eand.  311.) 

This  security,  familiarly  know  as  a  deed  of  trust,  has 
in  practice  in  Virginia  quite  superseded  mortgages,  al- 
though it  has  been  sometimes  complained  of  as  afford- 
ing facilities  for  oppression  and  fraud.  (1  Lom.  Dig. 
424  ;  Chowning  v.  Cox,  1  Eand.  311 ;  Marks  v.  Mor- 
ris, 2  Munf.  407.) 
W.  C. 
1'.  The  Reason  for  allowing  a  Summary  Sale  of  the 
Trust-Subject  in  case  of  a  Deed  of  Trust. 

The  reason  is  to  be  found  in  the  interposition  of 
the  trustee,  who  is,  or  is  supposed  to  be,  impartial 
and  disinterested,  the  common  friend  and  agent  of  the 
parties.  It  is,  at  all  events,  his  duty  so  to  act,  and  he 
ought  to  disregard  the  suggestions  of  either  party  in- 
consistent with  the  character  he  holds,  and  with  his 
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impartial  duty  as  the  agent  of  both.     (1  Lom.  Dig. 
424-'5  ;  1  Tuck.  Corn.  103  &  seq,  B.  11 ;  Quarles  v. 
Lacy,  4  Mnnf.  251;    Lane  v.   Tidball,   Gilm.  132; 
Chowning  v.  Cox  &  al,  1  Rand.  311.) 
2'.  The  Trustee's  Duty  and  Compensation. 

These  topics  have  ah-eady  been  discussed  {Ante  pp. 
211,  8',  &  218,  16'),  and  it  will  suffice  here  to  sum 
them  up  in  a  few  words ; 
W.  C. 
l''.  The  Trustee's  Duty.  ^ 

The  general  principle  of  his  duty  is  to  act  justly, 
impartially,  and  discreetly,  without  permitting  him- 
self to  be  swayed  to  one  side  or  the  other  by  the 
suggestions  or  persuasions  of  either  party.  He  has 
been  likened,  in  this  respect,  to  the  commissioner  of 
a  court  of  equity.  (1  Lom.  Dig.  4:24-'5  ;  Supra  1'); 
W.  C. 
1\  The  Mode  of  Sale  by  the  Trustee. 

He  must  conform  to  the  terms  of  the  deed,  in  re- 
spect to  the  time  and  manner  of  giving  notice,  and 
the  time  and  manner  of  sale,  as  well  as  in  all  other 
particulars ;  and  in  all  points  where  the  deed  is 
silent,  he  must  govern  himself  by  the  general  rule 
to  sell  to  the  best  advantage,  and  with  an  impartial 
regard  to  the  rights  and  interests  of  both  parties. 
It  is  a  principle,  also,  of  such  transactions  that  the 
trustee  is  charged  with  a  personal  confidence,  and 
must  therefore  act  in  person,  and  not  by  agent.  (1 
Lom.  Dig.  427 ;  1  Tuck.  Com.  108,  B.  II ;  Harvey 
V.  Steptoe,  17  Grat.  289.) 

But  although  the  trustee  should  sell  ever  so  much 
contrary  to  the  terms  of  the  deed,  or  to  his  general 
duty,  yet  the  legal  title  passes,  and  the  purchase  is 
to  be  assailed  in  a  court  of  equity  alone.  In  that 
court,  however,  any  material  departure  from  the 
provisions  of  the  deed,  or  from  the  line  of  his  duty, 
will  vitiate  his  proceedings.  But  if  his  conduct  has 
been  fair  and  honest,  although  it  may  have  been  ir- 
regular, the  court  will  interpose  very  ruluctantly, 
especially  after  the  lapse  of  a  considerable  time. 
(Taylor  v.  King,  6  Munf.  366  ;  Harris  v.  Harris,  6 
Munf.  368  ;  Gibson  v.  Jones,  5  Leigh,  370  ;  Hughes 
V.  Caldwell,  11  Leigh,  348.) 
2^  The  Trustee's  forbearing  to  Sell 

It  is  the  trustee's  duty  to  forbear  to  sell,  and  to 
ask  the  aid  and  instructions  of  a  court  of  equity,  in 
all  cases  where  the  amount  .of  the  debt  is  unliqui- 
dated, or  in  good  faith  disputed ;  where  any  cloud 
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vests  upon  the  title  ;  where  a  reasonable  price  can- 
not be  obtained ;  or  where  for  any  reason  a  sale  is 
likely  to  be  accompanied  by  a  sacrilice  of  the  pro- 
perty, which  at  the  cost  of  some  delay  may  be  obvi- 
ated. (1  Tuck.  Com.  106,  B.  II ;  1  Lom.  Dig.  425 ; 
Lane  v.  Tidball,  Gilm.  132 ;  Wilkins  v.  Gordon  & 
als,  11  Leigh,  547 ;  Miller  v.  Argyle,  5  Leigh,  460; 
Miller  v.  Trevillian,  2  Rob.  25  ;  Bryan  v.  Stump,  8 
Grat.  247.) 
3^.  The  Trustee's  Distribution  of  the  Proceeds  of  Sale. 
In  the  distribution  of  the  proceeds  of  sale,  the 
trustee  must  conform  to  the  directions  of  the  deed, 
if  any  are  given ;  if  none,  then  in  general  he  is  to 
pay,  first,  the  expenses  of  the  trust,  then  the  debt, 
with  interest,  and  the  residue,  if  any,  to  the  debtor 
or  his  representative.     (V.  C.  1873,  c.  113,  §  6.) 

It  will  be  remembered  that  he  is  also  required, 
within  four  months  after  the  sale,  to  return  to  the 
commissioner  of  accounts  of  the  court  wherein  the 
deed  was  first  recorded,  an  inventory  of  the  pro- 
perty sold,  and  an  account  of  the  sales,  under  pen- 
alty of  forfeiting  his  commissions  thereon.  He  is 
moreover  required  to  settle  an  account  of  his  re- 
ceipts and  disbursements  in  pursuance  of  the  trust 
once  a  year,  as  long  as  the  transactions  continue, 
before  the  commissioner  of  accounts  of  the  court 
of  the  county  or  corporation  wherein  the  instru- 
ment creating  the  trust  was  first  recorded;  and  on 
failure  for  six  months,  he  forfeits  all  compensation 
for  his  services  during  the  period  for  which  such 
annual  settlement  is  omitted,  unless  it  be  allowed 
by  the  courts.  (V.  C.  1873,  c.  128,  §  4,  7,  8.) 
2^.  The  Trustee's  Compensation ;  W.  C. 
1^  The  Doctrine  in  England. 

No  compensation  is  allowed  trustees  (but  only 
expenses  actually  incurred),  unless  it  be  expressly 
stipulated  in  the  instrument  creating  the  trust.  (1 
Tuck.  Com.  108  (B.  II);  Fonbl.  Eq.  (B.  II),  c.  vii, 
§  3;  Ayliffe  v.  Murray,  2  Atk.  58;  Artie -p.  212,  2\) 
2^.  Doctrine  in  Virginia;  W.  C. 
1™.  Doctrine  independently  of  Statute. 

Besides  expenses  of  a  larger  kind  actually  in- 
curred, a  reasonable  compensation  is  allowed  for  the 
trustee's  trouble  and  responsibility,  which  will  in- 
clude trivial  expenses,  such  as  postage  and  the 
like.  This  compensation  it  has  been  usual  to  put 
at  five  per  cent,  on  receipts,  that  is,  in  trusts  for  the 
payment  of  debts,  five  per  cent,  on  the  debt.     (Lo- 
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max  V,   Pendleton,  3  Call,  538;  Miller  v.  Bever- 
leys,  4  H.  &  M.   420  S.  C.  6  Munf.  99;  1  Tuck. 
Com.  108,  B.  II.) 
2™.  Doctrine  by  statute  in  Yii'ginia. 

Where  the  trust  is  for  the  payment  of  debts,  the 
compensation  of  the  trustee  is  to  be  like  that  of  a 
sheriff  on  execution,  namely,  five  per  cent,  on  the 
first  %'dQO,  and  two  per  cent,  on  the  residue  of  the 
proceeds  of  sale.  (V.  C.  1873,  c.  113,  §  6.) 
3\  The  intervention  of  a  Court  of  Equity  at  the  instance 
of  a  Trustee,  or  of  a  ceshii  que  trust. 

A  court  of  equity  is  specially  charged  with  the 
cognizance  and  direction  of  trusts,  and  it  is  the  pecu- 
liar privilege  and  duty  of  a  trustee  at  all  times  to 
apply  for  its  instruction  and  assistance.  And  on  the 
other  hand,  should  he  fail  to  do  so,  it  is  equally  the 
right  and  privilege  of  the  cestui  que  trust  to  demand 
its  intervention.  (1  Lom.  Dig.  425  &  seq;  1  Tuck. 
Com    106,  B.  II.) 

The  intervention  of  equity  is  usually  made  needful 
by  one  or  other  of  the  exigencies  following,  namely: 
(1),  When  the  title  to  the  trust-subject  is  clouded; 
(2),  When  the  sum  to  be  raised  is  reasonably  doubt- 
ful; (3),  When  no  trustee  authorized  to  act  is  in  ex- 
istence; (4),  Where  the  debtor  dies  before  the  trust 
is  executed ;  and  (5),  Where  the  deed  is  alleged  to  be 
affected  vsdth  usury; 

W.  C.  ^ 

l'^.  When  the  Title  to  the  Trust-subject  is  clouded. 

As  no  sale  can  advantageously  be  made  with  a 
cloud  on  the  title,  it  is  emphatically  the  duty  of  the 
trustee  to  forbear  to  sell  until  a  court  of  equity  shall 
remove  the  embarrassment ; 
W.  C. 
1\  Where  there  are  adverse  claims  of  Title. 

See  1  Lom.  Dig.  426-'6;  1  Tuck.  Com.  106,  B. 
II;  Lane  v.  Tidball,  Gilm.  132;  Gay  v.  Hancock, 
1  Band,  72;  Miller  v.  Argyle,  5  Leigh,  467,  470; 
Bryan  v.  Stump,  8  Grat.  247. 
2^.  Where  there  are  Prior  Incumbrances. 

See  1  Tuck.  Com.  106,  B.  II;  Lane  v.  Tidball, 
Gilm.  132;  Miller  v.  Trevillian,  2  Rob.  25;  1  Lom. 
Dig.  425-' 6. 
2*^.  When  the  sum  to  be  raised  is  reasonably  doubtful. 
See  1  Lom.  Dig.  425;  1  Tuck:  Com.   106,  B.  I; 
Lanev.  Tidball,  Gilm.  132;  Wilkins  v.  Gordon  & 
als,  11  Leigh,  527;  Miller  v.  Trevillian,  1  Rob.  25. 
3^.  When  no  Trustee  authorized  "to  act  is  in  Existence  ; 
W.  C. 
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IK  The  Death,  Kemoval,  or  Refusal  to  act,  of  a  Sole 
Trustee. 

In  any  of  these  events,  as  we  have  seen,  [Ante  p. 
214,  2s),  or,  indeed,  in  any  event  where  there  is  a 
trust,  and  no  trustee  to  execute  it,  the  court  of  chan- 
cery will  supply  one,  agreeably  to  the  maxim  that 
equity  will  never  suffer  a  trust  to  fail  for  want  of  a 
trustee.  (Dunscomb  v.  Dunscomb,  2  Hen.  &  M.  11 ; 
Lee  V.  Randolph  &  als,  2  Hen.  &  M.  12  ;  2  Th.  Co. 
Lit.  593,  &  n  (C) ;  2  Stor.  Eq.  §  976,  1059  &  seq ; 
1  Lom.  Dig.  427 ;  Hughes  v.  Caldwell,  11  Leigh, 
342.) 

And  instead  of  a  formal  bill  in  chancery,  when 
the  case  is  that  a  trustee,  or  all  of  several  trustees, 
in  any  deed  of  trust,  die,  remove  from  the  Com- 
monwealth, or  decline  the  trust,  a  new  trustee  may 
be  substituted  upon  application,  simply  hy  motion 
to  the  circuit,  or  coxmty  or  corporation  court  of  the 
county  or  corporation  where  the  deed  is  recorded, 
on  ten  days'  notice  to  the  creditor  and  otlier  per- 
sons concerned.     (V.  C.  1873,  c.  174,  §  8.) 

Furthermore,  the  need  of  an  appeal  to  equity 
^  formally  or  informally,  is,  in  many  cases,  removed 
by  a  statutory. provision,  which  allows  i\\e personal 
representative  of  the  sole  or  surviving  trustee  to  ex- 
ecute the  trust,  unless  the  instrument  creating  the 
trust  shall  otherwise  direct,  or  some  other  trustee 
be  appointed  by  a  court  of  chancery.  (V.  C.  1873, 
c.  174,  §  9 ;  Ante  p.  215,  3^) 
2K  Death,  or  Refusal  to  Act,  of  one  of  several  Joint- 
Trustees. 

The  refusal  to  actoi  one  of  several  joint-trustees, 
has  always  made,  and  does  now  make,  an  applica- 
tion to  a  court  of  equity  indispensable,  inasmuch  as 
in  case  of  a  Joint-trust,  all  of  the  trustees  must  join, 
and  a  less  number  than  all  can  do  nothing.  (Fonbl. 
Eq   B.  n,  c.  vii,  §  5 ;  1  Lom.  Dig.  311,  427.) 

The  death  of  one  of  seveval  joint-trustees,  at  com- 
mon law,  occasioned  no  embarrassment,  because  the 
interest  and  the  power  survived  to  the  survivor. 
The  statute  law  of  Virginia,  prior  to  1st  July,  1850, 
by  unqualifiedly  abolishing  the  right  of  survivorship, 
made  it  requisite  in  such  case,  as  in  case  of  the 
death  of  a  sole  trustee,  to  resort  to  equity  to  direct 
tlie  execution  of  the  trust.  But  since  1st  July,  1850, 
the  right  of  survivorship  is  restored  in  respect  to 
Joint-trustees  and  joint-executors,  and  also  in  cases 
where  it  is  so  expressly  limited,  and  hence,  where 
19 
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one  of  several  joint-trustees  dies,  there  is  now  no 
need  of  the  aid  of  a  court  of  chancery,  any  more 
than  at  common  law.  (1  Tuck.  Com.  lOY,  B.  II; 
1  Lom.  Dig.  427;  Y.  C.  1873,  c.  112,  §  19;  1  Th. 
Oo.  Lit.  399-'400,  &  n  (13).) 
3^  Where  the  Trustee  is  interested  in  the  Debt  se- 
cured. 

If  the  trustee  becomes  the  executor  or  adminis- 
trator of  the  creditor,  or  the  assignee  of  the  debt,  he 
is   disqualified   to   act  that-  disinterested  and  im- 
partial part  which  his^duty  assigns  to  him,  and  be- 
comes a  mortgagee.     He  may  not,  therefore,  in  case 
of  lands,  exercise  the  power  of  sale  conferred  by  the 
deed,  but  must  apply  to  a  court  of  chancery,  as  in 
case  of  a  mortgage,  to  foreclose  the  debtor's  equity 
of  redemption.     The  same  principles  are  obviously 
applicable,  in  the  main,  where  the  trust-subject  is 
chattels  ;  but  as  in  that  case  the  analogy  of  pledges 
or  pawns  (where  the  pawnee  is  recognized  as  hav- 
ing the  right  to  sell),  may  have  more  or  less  weight, 
the  proposition  cannot  be  so  unreservedly  asserted 
in  respect  to  them.     (Lane  v.  Tidball,  Gilm.  132; 
Chowning  v.  Cox  &  al,  1  Eand.  311 ;  1  Tuck.  Com. 
104, 107,  B.  II ;  Breckenridge  v.  Auld,  1  Bob.  154 ; 
Floyd  V.  Harrison,  &c.  2  Bob.  178,  183,  185  to 
188.) 
4'^.  Where  the  Debtor  dies  before  the  Trust  is  Executed. 
The  death  of  the  debtor  separates  the  duty  of  re- 
deeming and  the  benefit  of  redemption,  which  before 
were  blended  in  the  same  person;  the  duty  devolv- 
ing on  the  personal  representative  of  the  debtor,  who 
also  is  in   possession  of  any  evidences  of  payment 
or  counter  demand  which  may  exist,  whilst  the  bene- 
fit results  to  the  heir  or  devisee.     Hence,  it  is  insisted 
that  no  deed  of  trust  can  be  properly  executed  after 
the  debtor's  death,  save  by  the  decree  of  a  court  of 
equity,  whereby  justice  may  be  done  to  the  several 
parties  interested.    (1  Tuck.  Com.  107.  B.  II ;  1  Lom. 
Dig.  426 ;  Cibson  v.  Jones,  5  Leigh,  374.     But  see 
Fell  V.  Brown,  2  Br.  C.  C.  279 ;  Bradshaw  v.  Out- 
ram,  13  Ves.  234.) 

Upon  this  conclusion  it  is  possible  that  the  terms 
of  the  present  statute,  prescribing  the  duties  of  trus- 
tees, may  exercise  some  control.  Tliat  statute  directs 
that  if  any  surplus  remain  after  paying  the  debts, 
&c.,  the  trustee  shall  pay  it  "to  the  grantor,  hisheii's, 
personal  representatives,  or  assigns,"  which,  it  may 
be  said,  shows-that  the  legislature  contemplated  the 
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death  of  the  debtor,  and  did  not  mean  in  that  event 
to  suspend  the  powers  or  action  of  the  trustee.     (V. 
C.  1873,  c.  113,  §  6.) 
5*.  Where  the  Deed  of  Trust  is  alleged  to  be  affected 
with  Usury. 

The  interest  laws  of  Virginia  contain  two  promi- 
nent provisions,  namely : 

1.  To  declare  the  legal  rate  of  interest  to  be  at 
the  rate  of  six  per  centum  per  annum  ;  and  to  en- 
act that  all  contracts  and  assurances  made  directly  or 
indirectly  for  the  loan  or  forbearance  of  money,  or 
other  thing,  at  a  greater  rate  than  is  allowed,  shall 
be  deemed  to  be  for  an  illegal  consideration  as  to  the 
excess  beyond  the  priticipal  amount  so  loaned  or 
forborne.      (Acts  1873-'4,  p.  134,  c.  122.) 

2.  To  allow  the  borrower  to  exhibit  his  bill  in 
equity  against  the  lender,  and  compel  him  to  dis- 
cover, upon  oath,  the  money  or  thing  really  lent,  and 
the  true  nature  of  the  contract,  when,  if  it  appear 
that  more  than  lawful  interest  was  reserved,  the 
lender  shall  recover  only  his  principal  money  or 
other  thing,  without  interest,  and  pay  the  costs  ot 
suit.  (V.  C.  1873,  c.  137,  §  9.)  But  this  provision 
in  the  present  state  of  the  law  is  superfluous,  seeing 
that  the  relief  in  equity  is  thereby  made  identical 
with  that  given  at  law.  It  was  devised  when  the 
legal  penalty  of  usury  was  the  forfeiture  of  the 
whole  debt,  and  might  very  well  have  been  repealed 
when  the  statute  ceased  to  exact  that  forfeiture,  and 
denounced  upon  the  usurer  only  the  loss  of  the  in- 
terest. 

The  question  of  what  is  usury  cannot  be  here  fully 
discussed.  It  will  suffice  at  present  to  indicate  the 
general  principles  which  goVern  the  subject : 

L  There  must  be  a  loan  or  forbearance  of  money, 
or  other  commodity. 

Hence,  an  actual  sale  of  stocks,  goods,  bonds, notes, 
bills,  or  any  other  property,  at  more  or  less  than  its 
value,  is  not  usurious.  (Hansborough  v.  Baylor,  2 
Munf.  96  :  Greenhow's  Adm'x  v.  Harris,  &c.  6  Munf. 
472  ;  Pollard  v.  Baylors  &  al,  6  Munf.  433  ;  Taylor 
Adm'r  v.  Bruce,  Gilm.  42  ;  Stribling  v.  Bank  of  the 
Valley,  5  Kand.  132  ;  Whitworth,  &c.  v.  Adams,  5 
Band.  333  ;  Selby  v.  Morgan,  3  Leigh,  577;  Brock- 
enbrough  v.  Spindle's  Adm'x,  17  Grat.  21 ;  Brum- 
mel  &  Co.  V.  Enders  &  al,  18  Grat.  873 ;  Gimmi  v. 
Cullen,  20  Grat.  439  ;  Danville  v.  Sutherlin,  20  Grat. 
555  ;  Lynchburg  v.  Norvell  &  als,  20  Grat.  601.) 
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But  if  the  application  be  to  lend,  money,  and  in  re- 
sponse thereto,  the  party,  instead  of  money,  or  as  a  con- 
dition upon  which  money  is  advanced,  furnishes 
stocks,  or  other  property  at  exorbitant  prices,  it  is  a 
loan,  and  usurious.  (Gibson  v.  Fristoe,  1  Gall  62 ; 
Douglas  V.  McChesney,  2  Rand.  109;  Stribling  v. 
Bank  of  the  Valley,  5  Kand.  132 ;  Clarkson's  Adm'r 
V.  Garland,  1  Leigh,  147;  Brockenbrough's  Ex' or 
V,  Spindle's  Adm'x,  17  Grat.  21.) 

2.  The  interest  must  be  at  a  greater  rate  than  is 
allowed  by  law. 

Hence,  it  is  not  usury  to  agree  for  the  lawful  rate 
of  interest,  to'  be  taken  in.  advance,  for  any  period 
not  exceeding  a  year..  (Crump  v.  Nicholas  &  al,  5 
Leigh,  251;  State  Bank  of  N.  C.  v.  Cowan,  &c.,  8 
Leigh,  238;  Parker  v.  Cousins,  2  Grat.  372;  Thorn- 
ton V.  Bank  of  Washington,  3  Pet.  36;  Meyer  v. 
City  of  Muscatine,  1  Wall.  384,  391;  Mowry  v. 
Bishop,  5  Pai.  98.  But  see  V.  C.  1&0,  c.  59,  §  84; 
Id.  c.  58,'§  10;  Acts  1873-'74,  p.  134,  c.  122,  §  6.) 

The  student  will  observe  that  the  statute  of 
1869-70  (now  repealed),  which  authorized  twelve  per 
cent,  interest,  required  that  the  agreement  therefor 
should  be  in  writing,  and  specified  in  the  bond  note, 
&c.,  evidencing  the  debt.  If,  therefore,  more  than  six 
per  cent,  should  be  taken  or  agreed  for,  otherwise 
than  by  a'  written  contract,  and'  the  contract  which 
evidenced  the  debt,  it  seems  that  it  would  have  been 
usurious.     (Acts  1869-'70,  p.  19,  c.  19.) 

3.  There  must  be  an  agreement  for  a  projit  on  the 
money  or  thing  loaned,  in  the  nature  of  interest,  ex- 
ceeding the  rate  allowed  by  law. 

Hence,  it  is  not  usury  if  the  excess  were  bona  fide 
the  result  of  a  mistake  in  calculation,  or  arose  from 
the  use  of  tables  (like  Hewlett's)  calculated  for 
convenience  sake,  upon  the  basis  of  three  hundred  and 
sixty  days  making  a  year.  (Classford  v.  Laing,  1 
Campb.  149;  Parker  v.  Cousins,  2  Grat.  385;  Chit. 
Con.  702-'3.) 

Neither  is  it  usury  if  the  excess  be  a  penalty  from 
which  the  delator  may  relieve  himself  by  punctuahty; 
nor  if  the  principal  be  bona  jid.e  put  in  jeopardy;  nor 
if  the  excess  is  bona,  fide  for  services  rendered,  or  ex- 
penses incurred.  (Campbell  v.  Shields,  6  Leigh,  517; 
Coster  v.  Dilworth,  8  Cow.  (IST.  Y  ),  299;  Ketchum 
V.  Barber,  4  Hill,  224;  Boulware  v.  Newton,  18 
Grat.  708;  Danville  v.  Sutherlin,  20  Grat.  565; 
Lynchburg  v.  Norvill  &  als,  20  Grat.  601.) 
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4.  The  agreement  for  illegal  interest  must  not  be 
subsequent  to  tlie  promise  or  instrument  whose  vali- 
dity is  in  question. 

Hence,  a  pre-existing  bona  fide  debt  for  "which  an 
usurious  security  is  given,  is  still  binding,  although 
the  usurious  security  is  void.  (Parker  v.  Cousins,  2 
Grat.  387;  Rankin  v.  Rankin,  1  Grat.  155;  Bank 
of  Washington  v.  Arthur,  3  Grat.  173,  186 ;  Chit. 
Con.  705.)'' 

5 .  A  new  agreement  divested  of  all  taint  of  usury, 
■past  and  to  come,  is  valid  and  binding.  And  if  the 
new  agreement  were  made  with  new  obligors  it  is 
purged  of  the  usury,  even  though  it  still  provides 
for  the  payment  of  the  illegal  interest.  And  so  if  it 
be  made  payable  by  the  old  obligoi's  to  a  new  obligee. 
(Chit.  Con.  706;  Martin  v.  Hill,  9  Grat.  8;  Cuth- 
bert  V.  Haley,  8  T.  R.  390 ;  De  Wolf  v.  Johnson,  10 
Wheat.  367;  Law's  Ex'or  v.  Sutherland  &  als,  5 
Grat.  357;  Drake's  Ex'or  v.  Chandler,  18  Grat.  911, 
&c.;  Michie  v.  Jeffries,  21  Grat.  345.) 

When  suit  is  instituted,  whether  at  law  or  in 
chancery,  upon  an  usurious  security,  and  the  de- 
fence of  usury  is  sustained  by  proof,  the  creditor 
formerly  lost  his  whole  debt,  in  pursuance  of  the 
statute  of  usiu-y.  Usurious  mortgages  were  liable 
thus  to  be  invalidated,  since  the  creditor  could  not 
finally  secure  the  liquidation  of  his  debt,  without 
filing  a  bill  to  foreclose,  and  thus  affording  the 
debtor  an  opportunity  to  establish  the  usury,  and  so 
avoid  the  mortgage.  But  with  a  deed  of  trust  it  was 
otherwise.  That  might  be  enforced  without  applica- 
tion to  any  court ;  and  if  the  debtor  desired  to  arrest 
the  s'de  of  the  property  by  the  trustee,  he  must  him- 
self supplicate  the  equitable  intervention  of  the 
court;  and  the  relief  proper  to  be  administered  to 
him  was,  for  many  years,  the  subject  of  much  con- 
troversy in  Virginia. 

There  were  three  views,  either  of  which  might 
have  been  adopted  with  more  or  less  of  plausibility, 
namely  (1st),  That  the  debtor  asking  for  equity 
should  himself  be  required  to  do  equity,  according 
to  one  of  the  favorite  maxims  of  chancery,  by  pay- 
ing the  debt  with  legal  interest;  (2nd),  That  the 
debtor  should  conform  to  the  analogy  of  the  stat- 
utory terms  prescribed  in  case  an  appeal  has  to  be 
made  to  the  creditor's  conscience  to  disclose  the 
usury;  that  is,  to  pay  the  principal,  without  interest; 
and  (3rd),  That  the  court  should  stay  the  hand  of  the 
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trustee  from  selling,  witHout  imposing  any  terms, 
until  the  creditor  shall  establish  his  debt  by  an  action 
at  law,  whereby  the  debtor  would  have  an  opportu- 
nity to  make  out  the  usury,  and  invalidate  the  security. 

The  first  case  in  which  the  question  arose  was 
Marks  v.  Morris,  2  Munf .  407,  wherein  the  last  view 
was  adopted,  and  it  was  .determined  that,  when  a 
debtor  by  deed  of  trust  wanted  no  discovery  from  the 
creditor,  but  only  found  it  necessary  to  apply  to  the 
court  of  equity  to  stay  the-  trustee  from  selling  until 
the  question  of  usury  should  be  inquired  into,  no 
terms  should  be  imposed  on  ■  him,  but  the  trustee 
should  be  enjoined  from  selling,  until,  by  some  proper 
proceeding,  to  be  instituted  by  the  creditor,  he  should 
establish  the  validity  of  his  contract ;  in  which  case 
the  injunction  should  be  dissolved,  and  in  the  con- 
trary event,  perpetuated.  The  court  sustained  its 
opinion  by  several  analogies,  sho-wing  that  equity' 
had  been  long  accustomed  to  afford  a  corresponding 
collateral  relief  without  imposing  terms;  e.  g.  where 
a  debtor  applies  to  have  his  testimony  perpetuated, 
touching  a  question  of  usury,  (Suffolk  v.  Green,  1 
Atk  450);  or  to  be  relieved  against  a  judgment  at 
law,  obtained  by  accident  or  surprise,  in  a  case  of 
usury ;  and  that  even  a  court  of  law,  where  a  judg- 
ment had  been  entered  upon  a  warrant  of  attorney, 
and  a  scire  facias  was  depending  to  revive  and  en- 
force it,  upon  a  suggestion  of  usury,  had  directed  an 
issue  to  try  the  fact,  on  the  ground  (most  emphati- 
cally applicable  in  the  case  of  a  deed  of  trust),  that 
the  defendant  "had  had  no  opportunity  to  plead  the 
statute  of  usury,  and  was,  therefore,  without  relief, 
but  by  the  interposition  of  the  court."  (Cocke  v. 
Jones,  Cowp.  727.) 

The  case  of  Marks  v.  Morris,  which  was  determined 
in  1812,  was  from  that  time  continuall}^  doubted,  often 
assailed,  sometimes  departed  frorn,  (see  Bank  of  Wash- 
ington V.  Arthur,  3  Grat.  178-'9, 180),  but  never  over- 
ruled until  1851.  (Bellv.  Calhoun,  8  Grat  26.)  But 
by  the  revisal  of  1849,  which  had  taken  effect  the 
year  preceding  the  judgment,  (1st  July,  1850),  the 
doctrine  of  Marks  v.  Morris  had  bCen  by  statute 
finally  established  as  to  cases  thereafter  arising.  The 
statute  provides  that,  upon  a  bill  requiring  no  discovery 
of  the  creditor,  but  praying  an  injunction  to  prevent 
the  sale  under  a  deed  of  trust  alleged  to  be  usurious, 
the  court  should  cause  an  issue  to  be  made  up  and  tried 
at  its  bar  by  a  juiy,  whether  or  no  the  transaction  be 
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usurious,  on  the  trial  of  which  neither  the  bill  nor 
the  answer  should  be  given  in  evidence.  If  the 
jury  find  the  transaction  usurious,  the  same  relief 
should  be  given  as  if  the  creditor  had  resorted  to  the 
court  to  make  his  claim  available,  that  is,  the  deed  of 
trust  was  in  general  to  be  invalidated,  and  a  perpetual 
injunction  granted  prohibiting  any  sale  under  it. 
The  verdict  of  the  jury,  it  should  be  observed,  was 
not  merely  (as  in  most  issues  out  of  chancery),  to 
inform  the  conscience  of  the  court,  but  concluded  the 
question  of  fact,  and  the  court  must  decree  accord- 
ingly, unless  indeed,  it  should  think  fit  to  grant  a 
new  trial,  which  it  has  express  power  to  do  as  in  other 
cases.  The  issue  was  directed  to  be  tried  at  the  bar 
of  the  court  which  awarded  it,  that  is  of  the  court  of 
chancery;  but  it  seems  it  was  not  error  to  try  it  on 
the  common  law  side  of  the  same  court.  (Y.  C.  1860, 
c.  141,  §  10;  Brockenbrough's  Ex'ors  v.  Spindle's 
Adm'r,  17  Grat.  26  to  29.) 

If  the  enquiry  should  result  in  ascertaining  that 
the  deed  of  trust  was  usurious,  but  that  it  was  in- 
tended, in  part,  to  secure  a  pre-existing  hona  fide 
debt,  that  debt  is  not  affected,  as  we  have  seen,  by 
the  usury  which  tainted  the  deed  of  trust,  and  the 
deed  was  allowed  to  stand  so  far  as  it  was  a  security 
therefor.  (Bk.  of  Washington  v.  Arthur  &  als,  3 
Grat.  186 ;  Parker  v.  Cousins,  2  Grat.  387.) 

This   doctrine,  contested  for  so  many  years,  and 

only  settled  at  last  by  statute,  is  now  of  no  interest, 

the  forfeiture  at  law  being,  as  we  have  seen,  precisely 

the  same  as  in  equity.     (Acts  1873-'4:,  p.  134,  c.  122.) 

^^.  The  Power  of  Sale  reserved  in  a  Mortgage  to  the 

Creditor  himself;  W.  C. 

1'.  The  Power  of  Sale  reserved  to  the  Creditor  in  a 

Mortgage  of  Chattels. 

In  England  such  a  power  is  uniformly  admitted, 
as  it  also  is  by  the  common  law,  in  case  of  chattels 
pawned,  after  notice  to  redeem.  Whether  such  a 
power  call  be  legitimately  conferred  upon  a  mortga- 
gee of  chattels  in  Virginia  is  uncertain.  The  analogy 
of  the  doctrine  oi pawns  is  admitted  to  be  strong,  but 
the  reasobs  urged  against  a  similar  power  in  a  mort- 
gage of  lands,  in  Chowning  v.  Cox  &  al,  1  Band,  311, 
and  the  duties  of  trustees,  as  depicted  in  Lane  v.  Tid- 
ball,  Gilm.  130,  seem  to  be  well  nigh  conclusive  on 
the  other  side,  against  allowing  such  unlimited  power 
to  one  alien,  and  even  adverse  in  interest  to  the 
debtor.     (4  Kent's  Com.  139;  1  Tuck.  Com.  105,  B. 
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II;  Lockwood  v.  Ewer.  2  Atk.  303;  Tucker  v.  Wil- 
son, 1  P.  Wms.  261;  S.  C.  1  Bro.  P.  C.  494.) 
2'.  The  Power  of  Sale  reserved  to  the  Creditor  in  a 
Mortgage  of  Lands;  W.  G. 
1^.  The  doctrine  in  England. 

It  seeins,  unfortunately,  to  have  been  settled  iu 
England  that  a  power  of  sale,  even  of  lands,  may  be 
reserved  to  the  mortgagee,  whose  disposition  of  the 
property  will  be  supported  in  equity.  The  practice 
had  gained  some  foothold,  when  it  was  powerfully 
shaken  by  the  objectioft  manifested  to  it  by  Lord 
Eldon,  in  1825,  in  Roberts  v.  Bozon,  1  Pow.  on 
Mortg.  p.  9,  note;  but  it  seems  now  to  have  been 
recognized  in  many  cases.  (1  Lom.  Dig.  423.) 
2^"-  The  doctrine  in  Yirginia. 

The  practice  of  conferring  the  power  of  sale  on 
mortgagees  of  lands  has  been  in  several  cases  very 
,  earnestly  condemned,  and  for  reasons  of  a  most  con- 

vincing character,  although  it  is  to  be  feared  that  it 
may  receive  ultimately  the  sanction  of  our  courts, 
unless  the  Legislatm-e  shall  intervene,  as  it  might 
well  do,  seeing  the  oppression  and  fraud  to  which 
the  usage  can  hardly  fail  to  give  birth.  (1  Lom. 
Dig.  433;  1  Tuck.  Com.  104,  B.  II;  Chowning  v. 
Cox,  1  Eand.  306-11 ;  Breckenridge  v.  Auld,  1  Eob. 
154.  But  see  Floyd  v.  Harrison,  2  Eob.  172,  178, 
186.) 

If,  however,  the  mortgagee  do  proceed  to  make 
sale  in  pursuance  of  the  power,  and  the  sale  is  fan*, 
and  accompanied  by  the  silent  acquiescence  of  the 
debtor,  who  is  apprised  of  it,  and  makes  no  objec- 
tion, it  will  not  be  set  aside.  (1  Lom.  Dig.  424; 
Taylor  v.  Chowning,  3  Leigh,  654;  Floyd  v.  Harri- 
son, 2  Eob.  161. ) 
7^^.  Equitable  Mortgages. 

Equitable  mortgages  are  such  as  at  law  constitute  no 
conveyance  of  the  property,  nor  charge  thereon,  but 
which  owe  their  eifect  wholly  to  the  courts  of  chancery. 
There  are  three  principal  classes  of  such  equitable  in- 
cumbrances, namely;  (1),  Mortgages  of  merely  equit- 
able interests;  (2),  Mortgages  implied  by  the  deposit 
of  title-deeds;  and  (3),  The  vendor's  lien  on  lands  sold, 
for  the  price. 
W.  G. 
1'.  Mortgages  of  Equitable  Interests. 

Under  this  head  are  to  be  included,  not  only  actual 
and  express  mortgages  of  existing  equitable  interests, 
but  also  agreements  in  writing,  whether  express  or  im- 
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plied,  to  hold  or  to  transfer  lands  as  a  security  for 
money.  As  equity  looks  upon  that  which  is  agreed, 
or  ought  to  be  done,  as  actually  done,  it  is  obvious 
enough  that,  when  a  debtor  promises  in  writing  to 
secure  money  due  from  him  by  mortgage,  a  court 
of  chancery  will  enforce  a  specific  execution  of  the 
agreement,  or  what  is  the  same  thing  in  effect,  will 
treat  the  agreement  itself  as  a  mortgage,  and  decree  a 
sale  of  the  property  to  satisfy  the  debt.  A  power  of 
attorney  to  the  creditor,  authorizing  him  to  sell  for  the 
purpose  of  paying  the  debt,  may,  to  some  extent,  have 
the  same  effect,  at  least  as  long  as  it  remains  imre- 
voked  by  the  express  act  of  the  maker,  or  impliedly 
by  his  death.  (1  Lorn.  Dig.  417;  Huston  v.  Cantril, 
11  Leigh,  173,  178;  Hunt  v.  Rousmanier's  adm'rs, 
8  Wheat.  174,  1  Pet.  1 ;  Clayton  v.  Fawcett'-s  adm'r, 
2  Leigh,  19.) 

A  similar  equitable  mortgage  may  arise  by  a  grantee's 
accepting  a  conveyance  of  land  in  consideration  of 
paying  a  debt  therein  named.  Nay,  wherever  it  ap- 
pears by  writing  signed  by  the  party  to  be  charged, 
that  for  a  valuable  consideration,  such  as  an  existing 
debt,  a  debt  at  that  time  first  contracted,  or  otherwise, 
he  intends  to  charge  his  property  as  security  for 
money,  whatever  the  form  of  the  instrument,  the 
court  of  equity  ^vill  fully  effectuate  the  intentions  of 
the  parties  concerned.  Hence  mere  promises,  powers 
of  attorney,  deeds  imperfectly  executed,  and  other 
written  papers,  have  been  held  to  create  equitable 
mortgages  in  the  contemplation  of  courts  of  equity. 
(Wm.  &  Mary  College  v.  Powell  &  als,  12  Grat.  387; 
Euffners  v.  Putney  &  als,  12  Grat.  551 ;  Pussel  v. 
Eussel,  1  WIi.  (fc  Tud.  L.  Cas.  467.) 

Existing  equitable  interests  may  also  be  mortgaged, 
as,  for  example,  equities  of  redemption,  or  interests,  de- 
pending upon  contracts  to  convey,  not  carried  into 
grant,  &c.  In  England  mortgages  of  such  interests 
are  not  in  favor  with  conveyancers,  for  two  reasons: 
1st,  Because  a  third  mortgagee  without  notice,  by 
paying  off  the  first  mortgage,  may  acquire  a  prefer- 
ence over  the  second,  for  a  reason  afterwards  to  be 
explained  in  connexion  with  the  subject  of  tacking ; 
2udly,  Because  embarrassments  may  arise  in  calling 
in  the  money;  for  as  such  equitable  mortgagee  (es- 
pecially of  an  equity  of  redemption)  has  no  legal 
remedy,  he  is  driven  to  the  tedious  and  expensive  pro- 
cess of  a  suit  in  chancery  to  recover  even  his  interest; 
unless,  indeed,  having  no  notice  of  the  first  mortgage 
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when  he  lent  his  money,  he  can  procure  the  assign- 
ment of  a  satisfied  trust-term  attendant  on  the  inherit- 
ancej  created  before  the  first  mortgage,  in  which  case, 
as  he  has  equal  equity  with  the  prior  incumbrancer, 
his  legal  title  shall  prevail.  But  in  Virginia,  the  first 
objection  is' practically  obviated  by  the  registry  laws. 
(1  Lorn.  Dig.  446;  Willoughby  v.  WiUoughby,  1  T. 
R.  767-'8;  V.  C.  1873,  c.  114,  5  5,  7.) 
2K  Mortgages  Implied  by  Deposit  of  Title-Deeds. 

To  allow  a  mortgage^o  be  created  by  the  mere  de- 
posit of  the  title-deeds — that  is  by  parol,  and  by  an 
agreement  merely  implied, — is  so  far  to  repeal  the  stat- 
ute of  conveyances  (in  England  29  Car.  II,  c.  3).  It 
was  fii'st  declai'ed  to  be  admissible  in  Eussel  v.  Rus- 
sel,  1  Bro.  C.  C.  269,  although  a  foundation  for  it  had 
been  laid  in  Hales  v.  Van  Berchem,  2  Vern.  617.  The 
doctrine  has  been  often  lamented,  although  constantly 
recognized -as  a  binding  authority  in  England,  and  in 
consequence  of  being  a  subsisting  part  of  the  equity 
jurisprudence  of  the  mother  country,  has  found  no  in- 
considerable acquiescence  in  the  United  States,  partic- 
ularly in  New  York,  South  Carolina,  and  Mississippi. 
(Eussel  V.  Russel,  1  Wh.  &  Tud.  L.  Cas.  457  &  seq, 
465  &  seq;  Ex-parte  Coming,  9  Ves.  115;  Ex-parte 
Wetherell,  14  Ves.  606;  2  Stor.  Eq.  §  1020. 

It.  is  agreed,  however,  that  the  doctrine,  where  it 
prevails  at  all,  shall  not  be  extended  beyond  the  letter  of 
the  precedents;  and  that  in  order  to  create  the  lien 
there  must  be  an  actual  and  bona  fide  deposit,  (and 
not  a  mere  agreement  to  make  deposit)  of  the  title- 
deeds  with  the  mortgagee  himself.  And  it  is  also 
true  that  no  such  equitable  mortgage  will  in  any  case 
avail  against  a  subsequent  mortgage,  duly  registered, 
without  notice  of  the  deposit.  (4  Kent's  Com.  151; 
2  Stor.  Eq    §  1020.) 

In  Virginia,  the  practice  is  very  justly  considered 
as  at  war,  not  only  with  the  policy  of  the  statute  of 
convej'ances,  but  also  that  of  registry.  In  England, 
where  they  have  no  general  registry,  the  possession 
of  the  title-deeds  is  the  only,  and  for  the  most  part  a 
sufficient  guaranty,  that  lands  have  uo  previous  in- 
cumbrance' upon  them.  Hence,  to  deposit  the  title- 
deeds,  is  at  all  events  to  prevent  the  owner  of  the 
land  from  defrauding  any  one  else.  "With  us,  how- 
ever, the  dependence  in  order  to  give  notice  of  previous 
"incumbrances  and  conveyances  is  altogether  upon  the 
registry  acts,  and  to  permit  a  mortgage  to  be  created 
by  a  deposit  of  the  title-deeds  would,  as  to  third  per- 
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sons,  wlioUy  frustrate  the  wise  intent  of  those  laws. 
Hence,  it  is  regarded  as  established,  that,  however  it 
may  be  between  the  parties,  there  can  be  no  such 
security  as  against  a  subsequent  bona  fide  purchaser  or 
incumbrancer.  (Colquhoun  v.  Atkinson,  6  Munf .  550, 
556;  Siter,  Price  &  Co.  v.  McClanachan  &  als,  2 
Grat.  314;  V.  C.  1873,  c.  112,  §  1;  Id.  c.  140,  §  1 
(cl.  6);  Id.  c.  118,  §  5;  1  Lom.  Dig.  417,  496;  Rus- 
sel  V.  Eassel,  1  Wh.  &  Tud.  L.  Cas.  466-'7.) 

Immediately  connected  with  this  subject  is  the  con- 
sideration of  a  fraud  which  grows  out  of  it,  namely 
by  a  mortgagee  voluntarily  leaving  the  title-deeds  in 
the  hands  of  the  mortgagor.  As  thereby  the  mort- 
gagee puts  it  into  the  mortgagor's  power  to  defraud  a 
subsequent  incumbrancer,  if  one  afterwards  without 
notice  of  a  prior  incumbrance  lend  the  mortgagor 
money,  upon  the  faith  of  his  possessing  these  insignia 
of  unincumbered  title,  he  will  be  entitled  to  priority 
over  the  mortgagee.  (1  Lom.  Dig.  496 ;  "Wms.E..  Prop. 
418  &  seq.) 
3'.  The  Vendor's  Lien. 

The  vendor,  as  we  have  seen,  generally  has  at  com- 
mon law  a  lien  on  the  estate  sold  for  the  purchase- 
money  ;  a  lien  which  binds  the  vendee  and  his  heirs, 
and  all  persons  claiming  under  him  otherwise  than 
for  value  and  loithoid  notice.  It  may,  however,  be  re- 
pelled by  showing  that,  from  the  circumstances  of  the 
case,  no  lien  was  intended  to  be  reserved,  as  by  the  tak- 
ing of  other  real  or  personal  security,  or  when  the 
object  of  the  sale  was  not  money,  but  some  collateral 
benefit.  (4  Kent's  Com.  152  &  seq. ;  Mackreth  v. 
Simmons,  15  Ves.  329;  2  Stor.  Eq.  §  1217  &  seq.; 
Ante  p.  190,  5e.) 

It  wdll  be  remembered  that,  in  Virginia,  it  is  pro- 
vided by  statute,  that  there  shall  be  no  lien  on  land 
for  unpaid  purchase-money,  unless  the  lien  be  ex- 
pressly reserved  upon  the  face  of  the  conveyance.  (V. 
C.  1873,  c.  115,  §  1.) 

The  student  will  not  fail  to  observe  the  diversity 
between  the  vendor's  lien  thus  abolished,  unless  when 
expressly  reserved,  (the  legal  title 'having  been  con- 
veyed to  the  vendee),  and  the  lien  which  the  vendor 
has  when  he  still  retains  the  legal  title.  This  latter  is 
not  affected  by  the  statute  just  cited,  and  the  vendor 
cannot  be  deprived  of  his  legal  title  until  the  purchase- 
money  is  paid;  an  advantage  which  he  does  not  waive 
by  accepting  a  different  security,  not  even  though  it 
be  a  deed  of  trust  on  the  property.     (Lewis  &  als  v. 
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Caperton  &   als,  8  Grat.  164;  Yancey  v.  Mauck  &. 

als,  15  Grat.  305  &  seq,  Hanna  v.  Wilson,  3  Grat. 

243 ;  Kniseley  V.Williams,  3  Grat.  265 ;  Ante  p.  190, 5s.) 

28.  The  Character  of  the  Estates  of  the  Mortgagor  and 

Mortgagee  respectively. 

Let  us  note  the  character  of  the  estates  of  the  mort- 
gagor and  mortgagee  respectively,  (1),  Before  default  of 
payment;  and  (2),  After  default  of  payment; 
W.  C. 
I''.  The  Character  of  the  Estates  of  the  Mortgagor  and 
Mprtgagee,  respectively ,*6B/ore  Default  of  Payment. 

We  are  to  have  regard  to  (1),  The  character  of  the 
mortgagor's  estate  before  default;  and  (2),  The  charac- 
ter of  the  mortgagee's  estnte; 
W.  C. 
1*.  The  Character  of  the  Mortgagor's  Estate  before  Default. 
If  there  be  a  stipulation  that  the  mortgagor  shall 
remain .  in  possession  until  default  of  payment,  he  is 
considered  until  then  tenant  for  years  of  the  mortgagee. 
But  as  soon  as  default  occurs,  if  he  continues  in  pos- 
session at  all,  it  is  as  tenant  at  will  to  the  mortgagee, 
but  not  so  as  to  entitle  him  to  etnblements.     (2  Bl. 
Com.  158;  1  Lom.  Dig.  429  &  seq;  1  Tuck.  Com. 
109,  B.  II.) 

If  there  be  no  stipulation  (as,  however,  there,usually 
is),  for  the  continued  possession  of  the  premises  by  the 
mortgagor,  until  default,  if  he  occupies  them  at  all,  it 
is  as  tenant  at  will,  or  rather  by  sufferance;  and  in 
either  character,  he  can  lay  no  claim  to  the  emble- 
ments. (1  Tuck.  Com.  109,  B.  II;  1  Lom.  Dig. 
130-'31.)  I 

2'.  The  Character  of  the  Mortgagee's  Estate  before  De- 
fault. 

At  law,  before  default,  the  mortgagee  has  always 
the  legal  estate,  with  the  right  to  the  possession  or  hot, 
according  to  the  stipulations  of  the  mortgage-deed. 
(2  Bl.  Com.  158;  1  Tuck.  Com.  109,  B.  II;  1  Lom. 
Dig.  432  &  seq.) 

In  equity,  the  mortgagee  is  a  trustee  for  the  mort- 
gagor, subject  to  account  for  rents  and  profits,  and  for 
any   w.aste   committed   by   him,   with   a  lien   on  the 
premises  for  his  debt,  but  obliged  to  yield  possession  if 
the  money  be  paid  according  to  tlie  condition.  (1  Lom. 
Dig.  432  &  seq;  1  Tuck.  Com.  109,  B.  IL) 
2''.   The  Character  of  the  Estates  of  the  Mortgagor  and 
Mortgagee,  respectively,    after   Default   of   Payment; 
W.  C. 
1'.  Tlie  Character  of  'One  Mortgagor's  Estate  after  Default. 
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At  law,  after  default,  the  legal  title  is  vested  in  the 
mortgagee,  the  mortgagor  being  merely  his  tenant  at 
will,  or  rather  by  sufferance,  but  entitled  to  no  emble- 
ments.. (3  Bl,  Com.  159,  n  (11);  1  Tuck.  Com.  109- 
'10,  B.  16;  1  Lorn.  Dig.  432 ;  Faulkner's  Adm'x  v. 
Brockeubrough,  4  Rand.  245.) 

In  equit}^,  the  mortgagor  has  that  right  to  redeem 
within  a  reasonable  time,  which  has  been  already  de- 
scribed as  an  equity  of  redemption.  (^nte,'p.  284,  4'.) 
The  time  which  shall  be  deemed  reasonable  is  not 
definitely  fixed.  As  long  as  the  mortgagor  continues 
in  possession,  no  limit  is  imposed ;  and  if  that  posses- 
sion continue  adversely  a  sufficient  length  of  time,  it 
amounts  to  an  extinction  of  the  lien  The  right  to 
redeem  is  liable  to  be  limited,  or  barred  by  the  lapse 
of  time,  only  when  the  mortgagee  has  been  in  the  un- 
interrupted enjoyment  of  the  premises  for  a  consider- 
able period.  That  period  has  long  been  fixed  at  twenty 
years,  by  analogy  to  the  bar  of  a  right  of  entry  by  the 
statute  of  limitations  (21  Jac.  I,  c.  16),  according  to 
the  English  cases ;  but  according  to  the  view  adopted 
in  Virginia,  in  consequence  of  the  lapse  of  that  time 
warranting  the  presumption  of  an  abandonment  of  the 
equity,  as  of  all  other  equities,  and  as  in  like  manner 
it  warrants,  even  in  a  court  of  law,  a  presumption  of 
satisfaction  of  a  debt.  (1  Lom.  Dig.  454  &  seq;  1 
Tuck.  Com.  110,  B.  II ;  2  Bl.  Com.  159,  n  (8) ;  How- 
ard V.  Harris,  2  Wh.  &  Tud.  L.  Cas.  (Pt.  II),  425  & 
seq ;  Hovenden  v.  Ld.  Annesley,  2  Sch.  &  Lefr.  636  ; 
Cholmondely  v.  Clinton,  2  Jac.  &  Walker,  151; 
Ross  V.  ISTorvell,  1  Wash.  14.) 

Whether  the  bar  to  redemption  arises  from  the  an- 
alogy of  the  statute  of  limitations,  or  from  mere  pre- 
sumption of  abandonment,  such  as  occurs  in  case  of  all 
equitable  rights,  is  a  question  of  some  moment.  For 
if  it  proceeds  from  the  analogy  of  the  statute  of  limi- 
tations, the  period  would  with  us  be  shortened,  in  the 
case  of  lands,  to  fifteen  years  east,  and  to  ten  years 
west  of  the  Alleghany  mountains,  (Y.  C.  1873,  c.  145, 
§  1),  and  in  the  case  of  chattels  to  five  years  (Y.  C. 
1873,  c.  145,  §  14).     (Ross  v.  Norvell,  I'Wash.  14.) 

But  whatever  may  be  the  source  and  ground  of  the 
limitation,  it  is  admitted  to  be  a  mere  presumption,  ca- 
pable of  being  repelled  by  circumstances  sulficient  to 
satisfy  the  mind  that,  in  the  particular  case,  it  is  ill- 
founded.  Thus,  not  only  will  it  be  repelled  by  the 
existence  of  any  of  the  impediments  which  would  repel 
the  bar  of  the  statute  (in  Yirginia,  infancy,  insanity  and 
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coverture,  Y.  C.  18Y3,  c.  145,  §  18),  but  also  by  any 
circumstance  of  fraud  or  oppression  on  the  part  of  the 
mortgagee  tending  to  clog  or  embarrass  the  redemption, 
and  by  even  a  slight  act  of  the  mortgagee,  or  his  re- 
presentative, acknowledging  the  continued  right  of  the 
mortgagor,  such  as  by  keeping  private  accounts  of  the 
profits  of  the  estate,  as  if  it  were  still  redeemable,  es- 
pecially if  kept  with  the  mortga;gor,  &c. ,  or  by  convey- 
ing subject  thereto,  or  ofi'ering  to  purchase  it,  or  even  by 
a  parol  recognition  in  conversation  of  the  mortgagor's 
right,  provided  it  were  clfear  and  unequivocal.  (1  Lorn. 
Dig.  455  &  seq;  Howard  v.  Harris,  2  "Wh.  &  Tud.  L. 
Cas.  (Ft.  II),  425  &  seq.) 

There  is  a  class  of  securities  kuown  as  Welsh  mort- 
goges,  whose  peculiarity  it  is  to  allow  a  perpetual  right 
of  redemption,  after  an  indefinite  period  of  time,  the 
mortgagee  entering  and  taking  the  profits  as  a  substitute 
for  the  interest,  until  the  debt  is  discharged  by  the 
mortgagor,  but  having  no  power  to  enforce  the  payment 
of  the  debt,  nor  the  redemption  of  the  land.  It  bore, 
therefore,  some  resemblance  to  the  vivum  vadium,  But 
with  this  difference,  that  in  the  case  of  the  latter  se- 
curity, the  mortgagee  took  possession,  and  received  the 
profits  towards  his  debt,  whereby  the  estate  pledged 
worked  out,  as  it  were,  its  own  redemption.  But  both 
the  Welsh  mortgage,  and  the  vivum  vadium,  have  gone 
into  disuse  even  in  England.  (2  Bl.  Com.  157;  1 
Washb.  R.  Prop.  476 ;  Livingston  v.  Story,  11  Pet.  388). 
Seeing  that  the  mortgagor  has  an  indefeasible  right 
to  redeem,  if  ^  the  transaction  be  truly  a  mortgage,  we 
may  observe,  (1),  The  terms  upon  which  the  mortgagor 
is  allowed  to  redeem ;  and  (2),  The  efiiect  of  the  lapse 
of  time  upon  the  mortgagor's  right  to  redeem ; 
W.  C. 
1^  The  Terms  upon  which  the  Mortgagor  is  allowed  to 
redeem. 

In  order  to  exhibit  the  terms  upon  which  the  mort- 
gagor  is   allowed   to   redeem,  it   will   be   necessary 
to   advert    to    (1),   The   payment    of   the    mortgage 
monej',  with  interest;  (2),  The  tacking  of  subsequent 
debts  to  mortgages;  (3),  The  right  to  recover  any 
surplus  not  satisfied  by  the  mortgaged  subject;  and 
(4),  The  order  of  payment  of  mortgages ; 
W.  C. 
1^  The  Payment  of  the  Mortgage-money,  with  Interest. 
The  mortgagor,  proposing  to  redeem,  will  be  ex-- 
pected  to  pay  the  principal  money,  with  interest, 
after   deducting   therefrom,  if   the   mortgagee  has 
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been  in  possession,  the  rents  and  profits  derived,  or 
which,  with  reasonable  care,  might  have  been  de- 
rived, from  the  mortgaged  estate,  less  the  expenses 
actually  incurred  by  the  mortgagee,  as  in  hiring  an 
agent,  &c.,but  allowing  him  nothingfor  his  own  trou- 
ble, even  though  there  be  a  private  agreement  to 
that  effect.  The  mortgagee  in  possession,  besides 
accounting  for  the  actual  profits  received  whilst  he 
held  the  property,  and  such  as,  but  for  his  wilful  de- 
fault, he  might  have  received,  is  also  chargeable 
with  any  waste  or  dilapidation  committed  by  him, 
or  suffered  by  his  neglect.  A  mortgagee  may 
charge  taxes  paid,  and  expenses  incurred  in  keeping 
the  estate  in  repair,  and  also  in  defending  the  title, 
but  not  for  expenses  incurred  in  speculations  or 
adventures,  as  in  opening  mines  and  quarries,  &c., 
nor  for  insurance,  (which  may  be  for  his  own  secu- 
rity), unless  by  the  consent  of  the  mortgagor.  (1 
Lom.  Dig.  436-7;  Harris  v.  Banks,  1  Eand.  412; 
Howard  v.  Harris,  2  Wh.  &  Tud.  L.  Cas.  429-'30.) 

"Whether  a  mortgagee  in  possession  shall  be  cre- 
dited by  the  "/alue  of  the  permanent  and  beneficial 
improvements  which  he  may  have  put  on  the  pre- 
mises, is  a  controverted  question.  It  seems  that 
he  should  always  be  so  credited  with  them  to  the 
extent  of  the  rents  and  profits;  and  the  better 
opinion  would  seem  to  be,  that  he  is  to  be  allowed 
the  whole  value,  at  least  of  such  improvements  as 
may  have  been  made  before  the  suit  to  redeem  was 
instituted.  (1  Lom.  Dig.  437;  4  Kent's  Com.  167; 
Breckenridge  v.  Auld,  1  Eob.  158-'9.) 

An  agreement  to  set  the  profits  of  the  property 
against  the  interest,  where  they  must,  in  the  ordin- 
ary course  of  things,  greatly  exceed  the  legal  rate, 
is  oppressive  (it. has  been  even  said  to  be  usurious) 
and  void,  and  the  account  of  profits  is  to  be  taken 
in  the  usual  way.  (Kobertson  v.  Campbell,  2  Call, 
430.) 

As  to  the  persons  who  may  claim  to  redeem,  it 
is  a  general  rule  that  the  right  to  redeem  belongs 
to  any  one  who  has  an  interest  in,  or  lien  upon  the 
land.  Hence,  the  assignee  of  the  equity  of  re- 
demption, the  heir  or  devisee  of  the  mortgagor,  or. 
if  the  mortgagor  were  the  owner  merely  of  a  term 
for  years,  his  personal  representative,  a  consort  en- 
titled to  dower  or  curtesy  in  the  land,  a  jointress,  a 
subsequent  incumbrano;er,  such  as  a  joint-creditor, 
or  a  subsequent  mortgagee,  or  an  assignee  in  bank- 
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ruptcy, — all  these  may  offer  to  redeem.  (1  Lorn. 
Dig.  44:9-'50 ;  Howard  v.  Harris,  2  Wh.  &  Tud.  L. 
Cas.  424-5 ;  Id.  415.) 
2^.  The  Tacking  of  subsequent  Debts  to  Mortgages. 
When  the  mortgagor  presents  himself  to  redeem, 
if  the  creditor  has  made  subsequent  advances,  or 
the  mortgagor  is  otherwise  indebted  to  him,  it 
would,  of  course,  be  very  acceptable  to  the  creditor 
if  he  could  constrain  the  debtor  to  pay  the  debts 
subsequently  or  oth^wise  contracted,  as  the  price 
or  condition  of  his  being  allowed  to  redeem  the 
land  from  the  mortgage.  But  in  order  that  he 
may  exact  such  a  condition,  either  the  debt  must 
be  of  such  a  character  as  will  constitute  a  specific 
charge  on  the  land,  or  it  must  be  a  constituent  part 
of  the  original  agreement  that  it  shall  be  included 
in  the  security.  The  ground  on  which  the  debt,  in 
the  first  case,  is  tacked  to  the  mortgage  (such  is  the 
homely  phrase  of  the  court  of  equity),  is  to  avoid  a 
multiplicity  of  suits,  and,  as  some  say,  also  because. 
he  who  asks  equity  should  do  it.  Why  (equity  asks) 
allow  a  redemption  without  paying  the  debt,  when 
the  consequence  will  be  the  institution  of  another 
suit  to  charge  it  jipon  the  subject^  Why  not  avoid 
the  necessity  for  the  second  suit  by  obliging  the 
debtor  to  pay  both  debts  upon  his  suit  to  redeem 
the  mortgage  ?  and  especially  as  thereby  the  policy 
will  be  effectuated  of  compelling  him  who  asks 
equity  to  do  equity.  The  ground  on  which,  in  the 
second  instance,  the  debt  is  annexed  to  the  mort- 
gage is  purely  a  matter  of  contract.  A  deed  of 
trust  or  a  mortgage  may  contemplate  and  provide 
for  securing  future  advances,  afe  against  the  mort- 
gagor and  his  representatives^and  parties  claiming 
under  him  with  notice,  or  without  valuable  consider- 
ation, always;  and  also  as  against  subsequent  in- 
cumbrancers for  value,  and  without  notice,  provided 
the  record  of  the  lien  gives  the  requisite  information 
as  to  the  extent  and  certainty  of  the  contract,  so 
that  subsequent  parties  may,  by  inspection  of  the 
record,  and  by  common  prudence  and  ordinary  vig- 
ilance, ascertain  the  extent  of  the  incumbrance. 
This  latter,  depending  as  it  does,  on  the  provisions 
of  the  deed  of  mortgage,  or  of  trust,  need  not  be 
further  discussed,  and  attention  will  be  directed  to 
the  first  instance  alone.  (Shuttleworth  v.  Laycock, 
1  Vem.  245;  Baxter  v.  Manning,  Id.  244;  4  Kent's 
Com.  175-6;   United   States   v.  Hooe,  3   Cr.  73; 
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Davison  v.  Waite,  2  Munf.  533;  Colquhoun  v.  At- 
kinson, 6  Munf.  556-7;  Gilliat  v.  Lynch,  2  Leigh, 
501,  509); 
W.  C. 
1™.  The  principle  on  which  such  Tacking  of  Subse- 
quent Debts  rests. 

To  avoid  multiplicity  of  suits,  or  as  is  sometimes 
said,  because  "  he  who  asks  equity  must  do  equity." 
Hence,  as  above  stated,  in  order  that  the  principle 
may  apply,  the  debt  proposed  to  be  tacked  to  the 
mortgage  must  be  such  as  will  constitute  a  specific 
charge  on  the  land  after  it  is  redeemed  from  the 
mortgage.  (1  Lom.  Dig.  451,  n  3,  452  &  seq;  1 
Tuck  Com.  Ill  &  seq,  B.  II;  Woodson  v.  Per- 
kins, 5  Grat.  851.) 
2™.  Particular  instances  of  such  Tacking  ;  W.  C. 
I''-  As  against  the  Mortgagor  himself. 

In  general,  no  debt  other  than  one  of  record, 
constitutes  a  spfcijic  charge  against  one's  lands 
whilst  he  is  living,  and  hence  the  tacking  of  a 
subsequent  debt  is  not,  in  general,  allowed  against 
the  mortgagor.  However,  in  Ull  cases  where  the 
subsequent  debt  is  a  specific  charge  on  the  lands 
in  the  possession  of  the  mortgagor,  the  principle 
will  apply,  as  where  it  is  a  judgment-debt,  or  a 
recognizance.  So,  where  the  subsequent  debt  is  a 
specific  charge  upon  the  separate  estate  of  a  mar- 
ried woman,  it  will  be  tacked  to  a  mortgage  of  the 
same  estate,  so  as  to  compel  her  to  pay  such  debt 
as  the  condition  of  redeeming  the  mortgfige.  (1 
Lom.  Dig.  451  &  seq;  Woodson  v.  Perkins,  5 
Grat.  352.) 
2".  As  against  the  Heir  or  Devisee  of  the  Mort- 
gagor. 

At  common  law,  bond-debts  binding  the  heir, 
and  debts  of  record,  constituted  a  specific  charge 
on  the  lands  in  the  hands  of  the  obligor's  heir, 
and  afterwards  by  the  statute  of  fraudulent  de- 
vises (3  &  4  W.  &  M.,  c.  14),  in  the  hands  of  his 
devisee.  Where  the  debt  was  of  this  character, 
therefore,  it  might  be  tacked  to  the  mortgage. 
In  Virginia,  all  debts  are  a  specific  charge  on  a 
decedent's  lands,  and  so  all  debts  may  be  thus 
tacked.  (1  Lom.  Dig.  451 ;  1  Tuck.  Com.  112 ; 
V.  C.  1873,  c.  127,  §  3  to  7.) 
3".  As  against  a  Subsequent  Incumbrancer,  the  As- 
signee of  an  equity  of  redemption,  a  Purchaser 
from  the  heir,  &c. 
20 
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As  against  these  parties,  the  tacking  in  ques- 
tion is  not  allowed,  as  they  manifestly  do  not 
come  within  the  principle.  (1  Lorn.  Dig.  452;  1 
Tuck  Com.  112,  B.  II.) 
4"^-  As  against  Any  one,  in  whose  hands  the  subject- 
matter  is  charged  with  the  subsequent  Debt. 

The  process  of  tacking  is  applicable  in  all  cases 
where  the  mortgaged  subject  is  specifically  charged 
with  the  subsequent  debt.  Hence  it  is  applicable 
as  against  a  personal  representative,  in  case  of  a 
mortgage  of  a  terms  for  years,  &c. ;  or  as  against 
a  married  -woman's  separate  property,  &c.  (1 
Lorn.  Dig.  451 ;  Woodson  v.  Perkins,  5  Grrat.  352.) 
3^.  The  Eight  to  Recover  iy  Action  any  surplus  not 
satisfied  by  the  Mortgaged  Subject. 

If  the  property  mortgaged  is  not  sufficient  to  sat- 
isfy the  debt,  or  if  being  personalty  it  be  lost  or  de- 
stroyed, it  seems  to  be  an  established  principle,  as 
in  justice  and  good  sense  it  ought  to 'be,  that  in  the 
absence  of  any  stipulation  to  the  contrary,  the 
mortgagee  is  a  creditor  of  the  mortgagor  for  the 
surplus  left  unpaid.  Every  pledge  implies  a  loan, 
and  every  loan  implies  a  debt,  so  that  even  although 
there  be  no  express  promise  to  pay,  one  is  always 
implied  from  the  mere  existence  of  a  mortgage  or 
pledge.  (Williams  v.  Price,  5  Munf.  52Y  ;  Bum- 
gardner  v.  Allen,  6  Munf.  445 ;  Kaynolds  v.  Cai'ter, 
12  Leigh,  170 ;  Bac.  Abr.  Bailment,  (B).) 

The  character  of  the  action  to  be  brought  wUl 
depend  on  whether  the  promise  is  contained  ex- 
pressly in  the  deed  of  mortgage  or  of  trust,  or  in 
some  other  instrument  under  seal,  or  whether  it  is 
merely  implied,  or  if  express  is  in  an  instrument 
not  under  seal.  In  the  former  case  the  action  may 
be  either  debt  or  covenant,  and  in  the  latter  debt, 
or  trespass  on  the  case  in  asswrnpsit.  (1  Tuck. 
Com.  114,  B.  II ;  Drummond's  Adm'rs  v.  Richards, 
2  Munf.  337 ;  Poabl.  Eq.  B.  Ill,  c.  1,  §  12.)  As 
to  whether  there  is  a  promise  to  be  derived  by  con- 
struction from  the  words  of  the  instrument  or  not, 
see  Bac.  Abr.  Debt,  (A);  Id.  Obligation,  (B);  1 
Dy.  226 ;  Baker  v.  Fawcett,  referred  to  by  Tuck. 
P.  in  Powell  v.  White,  11  Leigh,  318 ;  Newby  v. 
Forsyth,  3  Grat.308 ;  2  Rob.  Pr.  (2d  ed.)  40;  Court- 
ney V.  Taylor,  6  Man.  &  Gr.  (46  E.  C.  L.)  470 ; 
Lytle's  Ex'or  v.  Pope's  Adm'r,  II  B.  Monr. 
3il;  James  v.  Cochrane,  7  W  H.  &  G.  177; 
Post  p. 
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The  mortgagee  may  pursue  concurrently  his  re- 
medy in  equity  upon  tlie  mortgage,  and  his  remedy 
at  law  upon  the  accompanying  promise,  whether  ex- 
press or  implied,  and  there  seems  to  be  no  sufficient 
reason  why  the  court  of  equity  itself  may  not,  upon 
a  bill  to  foreclose  the  mortgage,  at  once  decree  the 
sale  of  the  mortgaged  subject,  and  pronounce  a  per- 
sonal decree  against  the  mortgagor,  for  any  surplus 
which  the  proceeds  of  the  sale  may  leave  unsatis- 
fied. To  do  so  consults  economy  and  dispatch, 
tends  to  prevent  multiplicity  of  suits,  and  is  in  con- 
formity with  the  principle  tliat  when  equity  obtains 
legitimate  cognizance  of  a  subject,  for  the  purpose 
of  relief,  it  administers  complete  justice,  without 
turning  the  parties  round  to  another  tribunal.  (4 
Kent's  Com.  183;  Append.  Wythe's  Rep.  419,, 
(Minor's  Ed. )  Note,  by  Mr.  Wm.  Green ;  1  Lom. 
Dig.  536.  But  see  2  Rob.  Pr.  (Ist  ed.)  59.) 
4^  The  Order  of  Payment  of  Mortgages ;  W.  C. 
1™.  The  General  Doctrine  as  to  the  Order  of  Pay- 
ment. 

Mortgages  or  other  incumbrances  are  generally 
to  be  discharged  according  to  the  priority  of  their 
respective  dates,  or  if  the  incumbrances  are  re- 
quired to  be  registered  (as  in  Virginia  for  the  most 
part  they  are),  thoy  are  to  be  paid  in  the  order  of 
priority  of  registry.  (2  Th,  Co.  Lit.  56,  n  (L.  1); 
2  Bl.  bom.  160,  n  (13) ;  1  Lom.  Dig.  497,  507, 
509.) 

Virginia  adopted  the  wise  policy  of  registering 
conveyances,  including  mortgages,  so  early  as 
1639-'40,  and  has  ever  since  continued  and  en- 
larged it ;  so  that  at  present  it  is  extended  to  all 
incumbrances  of  well  nigh  every  sort,  including 
judgments,  ifec,  and  to  all  transfers  of  title  to  real 
estate,  and  even  to  contracts  therefor.  The  gen- 
eral provision  touching  the  instruments  required 
to  be  registered,  with  the  mode  of  authenticating 
them  for  recordation,  and  the  manner  of  record- 
ing, will  be  explained  in  connection  with  the  sub- 
ject of  conveyances  {Post,  c.  xx).  So  far  as  con- 
cerns the  present  subject,  it  is  enough  to  remark, 
that  every  deed  of  trust  o]-  mortgage  conveying  or 
charging  real  or  personal  estate,  is  void  as  to  credi- 
tors, and  subsequent  purchasers  for  valuable  con- 
sideration, without  notice,  until  and  except  from 
the  time  that  it  is  duly  admitted  to  record  in  the 
county  or  corporation  wherein  the  property,  em- 
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braced  in  such  contract  or  deed,  may  be  ;  and  if 
the  property  be  in  more  than  one  county  or  cor- 
poration, the  deed  must  be  recorded  in  all.  More- 
over, if  the  property,  being  personal,  is  afterwards' 
removed  to  another  county,  the  deed  must  be  re- 
corded there  within  a  year  after  such  removal, 
saving  to  married  women,  infants,  and  persons  in- 
sane, one  year  after  the  disability  shall  cease.  (1 
Hen.  statutes  227,  248,  419,  472 ;  V.  C.  1873,  c. 
114,  §  5  to  9,  11 ;  Id.  c.  117,  §  2,  3,  8.) 

It  is  worthy  of  observation,  that  whilst  unre- 
corded deeds  of  trust  and  mortgages  are  by  this 
statute  declared  to  be  void  only  as  to  subsequent 
purchasers,  for  value,  without  notice,  they  are 
avoided  as  to  all  creditors,  whether  prior  or  sub- 
sequent, and  whether  they  have  notice  or  not. 
(Guerrant  v.  Anderson,  4  Kand.  208.) 
2™-  Exceptions  to  the  General  Doctrine  as  to  the 
order  of  Payment. 

When  it  is  said  that  in  general,  incumbrances 
are  to  be  satisfied  in  the  order  oi priority,  in  pur- 
suance of  the  maxim  qui  prior  est  in  tempore  potior 
est  in  jure,  it  must  be  observed  that  the  interests 
are  supposed  to  be  all  equitable  merely,  and  not 
legal.  If  any  one  of  the  incumbrancers  possesses 
himself  of  the  legal  title,  he  occupies  an  important 
vantage-ground  from  which  he  cannot  be  dislodged, 
except  to  subserve  a  superior  equity,  which  priority 
in  point  of  time  alone  does  not  confer.  (1  Lorn. 
Dig.  495-'6.) 

It  is  now  to  be  seen  what  exceptions  exist  to  the 
general  doctrine  just  stated.      They  may  be  enume- 
rated as  follows,  namely,  (1),  When  the  mortgagee 
has  notice  of  a  prior  equity;  (2),  Where  he  is  post- 
poned in  consequence  of  his  improper  conduct;  (3), 
Where  he  is  postponed  in  consequence  of  the  subse- 
quent mortgage   being  first   recorded;    and  (4), 
Where  he  is  postponed  in  consequence  of  the  ac- 
quisition by  the   subsequent  incumbrancer  of  the 
legal  title  ; 
W.  C. 
1".  Oases  where  a  Mortgagee  of  the  Legal  Title  is 
postponed  in  Consequence  of  his  having  notice  of 
a  prior  Equity. 

In  the  case  of  Ingi-am  v.  Felham  &  Co.,  1 
Amb.  153,  this  principle  wrought  out  a  remark- 
able result.  Gibson  &  Co.  being  seised  of  a  legal 
title  to  an  estate  charged  with  sundry  equitable 
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incumbrances,  mortgaged  the  land  to  Pelham  & 
Co.,  and  covenanted  that  it  was  free  from  incmxL- 
bi'ances,  except  certain  of  the  equitable  securities, 
which  were  specified,  and  which  were  later,  and 
thei'efore  inferior  in  point  of  right  to  others  not 
named,  and  of  which  Pelham  &  Co.  had  no  notice. 
Lord  Hardwicke  held  that  Pelham  &  Co.  took  the 
legal  estate  subject  to  the  equities  of  which  they 
had  notice,  and  that  thus  those  parties  obtained 
priority  over  the  others,  to  whom  otherwise  they 
would  have  been  postponed.  (Wilcox  v.  Callo- 
way, 1  Wash.  41 ;  Hooe  &  al  v.  Pierce,  Id.  217; 
Taylor  v.  Stone,  2  Munf.  315.) 

A  corresponding  result  occurred  in  Beavan  v. 
Lord  Oxford, 35  E.  L.  &  Eq.  267,  (6  De  Gex  McN. 
&  G.  (55  Eng.  Ch.)  492.)  In  that  case  T,  in  1836, 
recovered  a  judgment  against  Lord  Oxford,  which 
was  duly  docketed.  In  1838,  before  1  &  2  Vict, 
c.  110,  §  19,  went  into  operation,  which  extended 
the  judgment  lien  to  the  whole  instead  of  to  only 
a  moiety  of  the  debtor's  lands,  Lord  Oxford  exe- 
cuted a  voluntary  settlement  in  favor  of  his  wife. 
After  that  statute  took  effect,  B  &  C  recovered 
judgments  against  Lord  Oxford,  which  were 
docketed,  and  kept  duly  registered  in  pursuance 
of  2  it  3  Vict.  c.  11,  §  2  and  4,  which  required  the 
registration  to  be  renewed  every  five  years;  whilst 
T  omitted  to  renew  the  registration  of  his  judg- 
ment until  1849,  whereby  he  lost  his  priority  over 
B  and  C,  although  he  retained  it  as  to  the  volun- 
tary settlement  on  Lady  Oxford.  Thus,  T  had 
priority  over  the  settlement,  the  settlement  was 
superior  to  the  judgments  of  B  and  C,  which  were 
subsequent  thereto,  and  yet  those  judgments  had 
priority  over  T's.  It  was  held  that  B  and  C  were 
not  entitled  to  stand  in  T's  place,  as  against  the 
settlement,  but  that  T's  priority  over  the  settle- 
ment gave  him,  incidentally,  priority  over  B  and 
C,  to  .  whom,  but  for  the  settlement,  he  would 
have  been  postponed.  But  see  Clement  v.  Kaighn, 
2  McCarter,  (N.  J.)  47. 
2°  Cases  where  a  prior  Mortgagee  is  Postponed  in 
Consequence  of  his  Improper  Conduct. 

Thus,  if  in  England,  he  voluntarily  leaves  the 
mortgagor  in  possession  of  the  title-deeds,  where- 
by he  enables  him  to  perpetrate  a  fraud  upon  a 
subsequent  mortgagee,  who  is  deceived  by  that 
indicium  of  unincumbered  ownership,  the  latter 
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will  be  preferred.  In  Virginia,  as  we  have  seen 
{Ante  p.  307-'8, 1"),  in  consequence  of  our  regis- 
try laws,  the  possession  by  the  mortgagor  of  the 
title-deeds  could  not  thus  betray  any  subsequent 
purchaser  or  mortgagee,  so  that  the  doctrine  is 
justly  conceived  to  be  othervsdse  with  us.  (1  Lom. 
Dig.  497  ;  Berrv  v.  Mut.  Insur'ce  Co.,  2  Johns. 
Ch.  E.  603.) 

There  is,  however,  another  sort  of  misconduct 
on  the  part  of  the  mortgagee,  which  here,  as  well 
as  in  England,  would  postpone  him;  namely,  his 
resorting  to  fraud,  artifice  or  misrepresentation 
to  conceal,  or  his  forbearing  to  disclose,  his  own 
mortgage,  in  order  to  induce  or  encourage 
another  person  to  lend  money  on  the  same  lands. 
His  being  merely  a  witness  to  the  subsequent 
mortgage  does  not  of  itself  prove  that  he  was 
aware  of  its  (jontents,  which  in  practice  is  usually 
not  the  fact.  (Fonbl.  Eq.  B.  I,  c.  Ill,  §  4,  and 
notes  (m),  &c. ;  1  Lom.  Dig.  499—500;  Green 
V.  Price,  1  Munf.  453-'4;  Dickinson  v.  Davis,  2 
Leigh,  401 ;  Beckett  v.  Cordley,  1  Bro.  C.  C.  353.) 
3°.  Case  where  a  prior  Mortgagee  is  postponed  in 
consequence  of  the  subsequent  Mortgage  being 
first  i-ecorded. 

The  registry,  supposing  it  to  be  in  accordance 
vnth  the  law,  is  notice  to  all  subsequent  purchasers 
and  incumbrancers,  and  the  statute  expressly 
enacts  that  every  mortgage  or  deed  of  trust  shall 
be  void  as  to  subsequent  purchasers  for  value,  and 
without  notice,  and  as  to  all  creditors,  until  and  ex- 
cept it  shall  be  duly  recorded.  (V.  C.  1873,  c. 
114,  §  5;  1  Lom.  Dig.  499-500:  Bac.  Abr. 
Mortgage  (E),  4;  Coleman  v.  Cocke,  6  Eand. 
643;  Beck's  Adm'x  v.  DeBaptist,  4  Leigh,  357; 
Withers  v.  Carter,  4  Grat.  407. ) 
4".  Cases  where  a  prior  Mortgagee  is  postponed  in 
consequence  of  the  acquisition  by  a  subsequent 
Incumbrancer,  of  the  Legal  Title. 

The  acquisition  by  a  subsequent  incumbrancer, 
of  the  legal  title,  occurs  (1),  Where  a  subsequent 
mortgagee  at  common  law  gets  possession  of  the 
title  deeds;  (2),  Where  the  first  conveyance  is  de- 
fective; and  (3),  Where  the  subsequent  mortgagee 
acquires  the  legal  title,  or  the  best  right  to  call  for  it. 
W.  C. 
1°  Where  a  subsequent  mortgagee  gets  possession 
of  the  Title-deeds. 
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The  rule  of  the  court  of  equity  is  never  to 
deprive  a  party  of  any  legal  advantage,  unless  at 
the  instance  of  some  one  having  a  superior  equity. 
And  in  order  that  this  legal  advantage  shall 
avail,  it  is  necessary  that  the  party  claiming  it 
should  have  acquired  his  incumbrance  without 
notice  of  the  prior  equity,  otherwise  such  prior 
equity  is  the  superior,  and  the  court  will  not 
permit  the  legal  title  to  prevail  against  it.  It 
is  only  where  the  equities  are  equal  that  the 
law  prevails.  The  possession  of  the  title-deeds 
in  England  amounts  to  the  legal  title,  or  at  least 
they  give  an  important  legal  advantage  of  which 
the  subsequent  incumbrancer  without  notice  of 
a  prior  lien,  will  not  be  deprived  by  a  court  of 
equity,  unless  he  is  paid  his  money.  Indeed, 
the  iirst  incumbrancer,  by  voluntarily  leaving 
the  title-deeds  in  possession  of  the  debtor,  en- 
ables him  to  commit  a  fraud,  for  the  conse- 
quences of  which  he  should  suffer  rather  than 
the  innocent  creditor  who  has  trusted  to  the 
usual  evidence  of  ownership.  (1  Lom.  Dig. 
497;  Bac.  Abr.  Mortgage,  (E),  3;  Head  vi 
Egerton,  3  P.  Wms.  280.) 

In  Virginia,  the  registry  laws  obviate  any 
advantage  from  the  possession  of  the  title  deeds. 
(1  Lom.  Dig.  497;  Colquhoun  v.  Atkinson, 
6  Munf .  556  ;'  Berry  v.  Mut.  Insur.  Co.,  2  Johns. 
C.  K.  603;  Siter,  Price  &  Co.  v.  McClanachan, 
2  Grat.  301,  304.) 
2°.  Where  the  First  Gonve'pance  is  Defective. 

If  a  subsequent  mortgagee  obtain  a  valid  con 
veyance,  he  is  thereby  possessed  of  the  legal 
title,  and  consequently  if,  when  he  advanced  his 
money  and  took  his  mortgage,  he  had  no  notice 
of  the  previous  defective  conveyance,  he  has 
priority  over  it.  In  this  instance,  a  mortgagee 
would  have  the  advantage  of  an  incumbrancer 
by  judgment;  for  the  latter  did  not  originally 
take  the  land  as  a  security,  but  comes  in  to 
charge  it  under  the  mortgagor,  who  being  obliged, 
in  conscience,  to  make  the  defective  conveyance 
good,  the  judgment-creditor  (and  the  same  is 
true  of  the  assignees  in  bankruptcy  of  the  mort- 
gagor), will  be  postponed  to  the  defective  con- 
veyance. (1  Lom.  Dig.  497-'8;  Bac.  Abr. 
Mortgage  (E)  3.) 
3°.  Where  the  Subsequent  Mortgagee  acquires  the 
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Legal  title  generally,  or  the  hest  right  to  call  for 
it;  W.  C. 

IP.  The  General  Doctrine. 

The  general  doctrine  is,  that  the  mortgagee 
who  has  the  legal  title,  in  whatever  order  he 
may  stand  in  the  succession,  if  he  took  his 
security  loithout  notice  of  prior  equities,  is  enti- 
tled to  priority  of  satisfaction.  A  court  of 
equity  will  not  deprive  him  of  the  legal  advan- 
tage he  has  gaiu^,  save  in  favor  of  an  equity 
superior  to  his  own.  The  same  proposition  is 
true  where,  under  like  circumstances,  such 
subsequent  mortgagee  or  incumbrancer  has 
not  the  legal  title  as  yet,  but  has  the  best  right 
to  call  for  d.  (1  Lom.  Dig.  495;  Williamson 
V.  Gordon,  5  Munf.  257;  Mut.  Assur.  Soc.  v. 
Stone,  3  Leigh,  236, 238 ;  Beck's  Adm'x  v.  De 
Baptists  &  al,  4  Leigh,  357;  Basspt  v.  Nos- 
worthy,  2  Wh.  &  Tud.  (Pt.  I),  69,  70,  &  seq.) 

2P.  Tacking  subsequent  to  Prior  incumbrancies. 
The  principle  of  this  kind  of  tacking  (which 
must  not  be  confounded  with  that  already 
mentioned,  ante  p.  304,  2'),  is  that  where  the 
equity  is  equal  the  law  shall  prevail.  Thus,  if  a 
third  mortgagee,  who  has  advanced  his  money, 
and  taken  his  security  loithout  notice  of  a  second 
mortgage,  shall  procui-e  an  assignment  of  the 
first  mortgage,  he  will  be  allowed  to  tack  on  his 
third  mortgage  to  his  first,  so  that  equity  will 
constrain  the  second  mortga;gee  to  redeem  both, 
before  he  can  charge  his  debt  on  the  mort- 
gaged subject.  In  the  language — ^more  signifi- 
cant than  elegant — of  Lord  Hardwicke,  the 
thii-d  mortgagee  will  thus  squeeze  out  the  second, 
at  least  until  the  third,  as  well  as  the  first 
mortgage,  is  satisfied.  (Marsh  v.  Lee,  2  Ventr. 
337;  S.  C.  1  Wh.  &  Tud.  L.  Cas.  423,  425,  & 
seq;  Edmunds  v.  Povey,  1  Vern.  187;  Wort- 
ley  V.  Birkhead,  2  Ves.  Sen.,  5.71 ;  Brace  v. 
Duchess  of  Marlborough,  2  P.  Wms.  491 ;  1 
Lom.  Dig.  500  &  seq;  1  Bl.  Com.  160,  n  (13) ; 
4  Kent's  Com.  176  &  seq.) 

In  order  that  this  advantage  may  be  enjoyed 
by  the  third  incumbrancer,  these  circmnstances 
must  concur :  1st,  He  must  have  had  no  notice 
of  the  second  incumbrance  at  the  time  he  ad- 
vanced his  money  ;  whether  he  had  it  before  he 
got  in  the  legal  title  or  not,  is  not  material  i 
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2nd,  He  must  have  lent  his  money  on  the  faith 
'  of  the  land,  and,  therefore,  whilst  a  third  in- 

cymbrance,  being  a  mortgage,  may  be  tacked 
to  a  first,  being  -a  judgment,  yet  if  the  third  is 
a  judgment,  it  is  not  capable  of  being  tacked 
to  the  first,  being  a  mortgage,  so  as  to  squeeze 
out  the  intermediate  lien;  and  3rd,  He  must 
acquire,  not  merely  a  previous  equity,  but  the 
legal  estate.  (Brace  v.  Duchess  of  Marlborough, 
2  P.  Wms.  491;  Marsh  v.  Lee,  1  Wh.  &  Tud. 
L.  Cas.  425  &  seq;  1  Lorn.  Dig.  501  &  seq; 
Basset  v.  Nosworthy,  2  Wh.  &  Tud.  L.  Cas. 
90  &  seq.) 

The  nature  of  the  notice  which  will  pre- 
clude a  subsequent  incumbrancer  from  squeez- 
ing out  the  intermediate  mortgagee  has  already 
been  stated  {ante  p.  203,  4^).  It  is  either  ac- 
tual and  direct,  or  constructive.  Direct  notice  is 
an  actual  positive  knowledge  of  a  prior  incum- 
brance, formally  made  known  to  the  mort- 
gagee, not  through  the  medium  of  vague  reports, 
from  persons  not  interested  in  the  property,  or 
on  a,  former  occasion,  but  given  in  the  com'se 
of  the  treaty  for  the  lien,  by  persons  whose 
situation  and  interests  inspire  some  confidence' 
in  their  statements.  Constructive  notice  is  no 
more  than  evidence  of  notice,  the  presump- 
tion being  so  violent  that  it  may  not  be  con- 
troverted. Thus,  one  has  constructive  notice 
of  the  contents  of  any  instrument  under  which 
he  clain»s,  or  to  which  he  is  referred  by  such 
instrmnent ;  of  the  actual  interest  of  any  tenant 
in  possession  with  whom  he  deals;  and  of  pre- 
viously registered  transfers  and  liens.  To  ren- 
der the  notice  effectual,  it  must  be  given  to  the 
party  about  to  accept  the  mortgage,  or  to  his 
agent,  attorney,  or  counsel,  before  the  mort- 
gage is  executed,  or  the  money  is  actually  paid. 
And  every  thing  done  after  notice,  is  con- 
sidered as  done  mala  Jide,  and  so  far  from 
availing  to  protect  the  purchaser,  will  make 
him  a  trustee  for  the  owner  of  the  prior  equity. 
(1  Lorn.  Dig.  511  to  515;  1  Tuck.  Com. 
116-'17;  Bac"  Abr.  Mortgage,  (E)  4;  Le  Neve 
V.  Le  Neve,  2  Amb.  436 ;  S.  C.  2  Wh.  &  Tud. 
L.  Cas.  (Ft.  I),  122, 130  &  seq.  132  &  seq,  144 
&  seq;  Beverley  v.  Brooke  &  als,  2  Leigh,  446 ; 
y.  Ci  1873,  c.  114,  §  4  to  8 ;  Id.  c.  182,  §  3  to  8.) 
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The  notice  through  the  medium  of  the  reg- 
istry is  made  as  complete  in  Virginia  as  can  be 
desired.  The  extent  of  the  registry-policy  has 
already  been  set  forth  (ante  p.  307-'8, 1")  and  it 
is  obvious  that  the  effect  is,  practically,  to  cut  up 
this  doctrine  of  tacking  by  the  roots,  where  any 
of  the  liens  have  been  recorded,  since,  in  those 
cases,  no  subsequent  incumbrancer  can  affect 
to  be  without  notice.  It  will  suffice  here  to  state 
a  single  qualiiication,  prescribed  by  the  statute, 
in  pursuance  of  the  case  of  Doswell  v.  Buch- 
anan, 3  Leigh,  365.  It  is  that  a  purchaser  (which 
includes  a  mortgagee),  shall  not  be  aflFected  by 
the  registry  of  any  instrument  made  by  a  per- 
son under  whom  his  title  is  not  derived;  nor  of 
any  instrument  executed  prior  to  the  date  of 
the  duly  recorded  conveyance,  &c.,  under  which 
the  grantor  of  the  purchaser  claims.  (V.  C. 
1873,  c.  114,  §  5,  7,  12;  4  Kent's  Com.  168; 
2  Lom.  Dig.  484;  Siter,  Price  &  Co.  v.  Mc- 
Clanachan  &  als,  2  Grat.  299,  300,  304,  305, 
&  seq.) 
2^^-  The  Effect  of  Lapse  of  Time  on  the  Mortgagor's 
right  to  redeem. 

Redemption  is  not  allowed  without  some  regard  to 
the  lapse  of  time;  not  that  the  case  is  within  the 
statute  of  limitations,  but  because  property  is  usually 
mortgaged  for  much  less  than  its  real  value,  and  that, 
when  a  mortgagee  receives  his  principal,  interest,  and 
costs,  he  cannot  complain  of  an  injury.  And  as  it  is  ex- 
tremely difficult  for  a  mortgagee  who  has  been  long  in 
possession  to  render  an  account  of  profits,  the  courts  of 
equity  have  laid  it  down  as  a  rule,  that  where  the  mort- 
gagor has  suffered  the  mortgagee  to  continue  for  twerUy 
years  after  forfeiture  in  the  quiet  and  uninterrupted 
possession  of  the  lands  mortgaged,  the  right  of  redemp- 
tion shall  be  presumed  to  be  abandoned.  (Jones  v.  Comer, 
5  Leigh,  353-'4;  Hughes  v.  Edwards,  9  Wheat.  497; 
Demarest  v.  Wvncoop,  3  Johns.  C.  K.  135;  Shee  v. 
Manhattan  Co. ",  1  Pai.  fX.  T.)  48 ;  2  Bob.  Pr.  (1 
Ed.)  253;  Aggas  v.  Pickerell,  3  Atk.  225.) 

It  has  sometimes  been  supposed  that  this  period  of 
twenty  years  was  adopted  by  analogy  to  the  statute  of 
.  limitations,  which  bars  a  right  of  entry  after  the  lapse 
of  that  time ;  but  the  better  opinion  seems  to  be,  that 
it  is  founded  on  a  presumplian  of  the  relinquishment  of 
the  right  to  redeem,  just  as,  after  the  lapse  of  the 
same  time,  payment  of  a  bond  is  presumed.     If  it 
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were  not  so,  then  as  the  period  of  limitation  is  short- 
ened by  statute,  so  should  the  time  be  within  which 
to  assert  the  equity  of  redemption ;  and  in  the  case 
of  mortgages  of  personal  chattels,  the  time  should  be 
five  years,  whereas  neither  of  these  results  occurs. 
(Koss  V.  Nor  veil,  1  Wash.  14;  Jones  v.  Comer,  5 
Leigh,  354.) 
2\  The  Character  of  the  Mortgagee's  Estate,  or  Interest, 
after  Default. 

The  character  of  the  mortgagee's  estate  after  default 
made  in  the  payment  of  the  money,  will  best  be  pre- 
sented by  observing  (1),  The  mortgagee's  own  estate  in 
the  land;  (2),  The  interest  of  the  mortgagee's  assignee  ; 
and  (3);  The  mortgagee's  remedies  to  get  his  money. 

1^  The  Mortgagee's  Estate  in  the  Land;  W.  C. 
1^  The  Mortgagee's  Estate,  at  Law,  after  Default. 

After  default  in  performing  the  condition,  the 
mortgagee  is,  to  all  intents  and  purposes,  the  legal 
owner  of   the   land,  in  whom   the   legal  estate   is 
vested,  and  who  is  entitled  to  the  possession.     (1 
Lom.  Dig.  432  &  seq ;  Bac.  Abr.  Mortgages  (C) ; 
1  Tuck.  Com.  109-'10,  B.  IL) 
2'.  The  Mortgagee's  Estate  in  Equity,  after  Default. 
The  Mortgagee  is,  in  equity,  reckoned  a  mere 
trustee  for  the  mortgagor,  accountable,  as  we  have 
seen,  for  rents  and  profits,  and  for  waste,  and  to  be 
allowed  for  expenses  actually  incurred,  but  not  a 
compensation  for  his  trouble,    (t  Lom.  Dig.  436  & 
seq ;  Bac.  Abr.  Mortgage  (C) ;  1  Tuck.  Cora.  112 
&  seq,  B.  II;  Ante  p.  301,  1'.) 
2^.  The  Interest  of  the  Mortgagee's  Assignee. 

A  mortgage  being  a  mere  security  for  the  debt, 
and  collateral  to  it,  an  assignment  of  the  debt,  which 
is  the  principal,  will,  in  equityiat  least,  carry  with  it 
the  mortgaged  property,  which  is  only  the  accessory, 
and  which  cannot  exist  independently  of  the  debt  to 
which  it  is  the  incident.  And,  on  the  other  hand,  an 
assignment  of  the  mortgage  will  transfer  the  debt. 
In  either  case,  however,  the  assignee  takes  only  an 
equity,  and  hence  is  entitled  merely  to  what  is  really 
due  (but  he  is  entitled,  in  general,  when  not  a  fidu- 
ciary, to  all  that  is  due) ;  and  must  allow  all  pay- 
ments made  to  the  assignor  before  notice  of  the  as- 
signment, and  also  all  other  equities  as  between  the 
mortgagor  and  mortgagee,  accruing  prior  to  such 
notice.  The  Tnode  of  assignment  may  be  very  vari- 
ous.    Whatever  would  give  the  money  will  carry  the 
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estate  in  the  land  along  with  it  to  every  purpose; 
and  so  whatever  will  extinguish  the  debt  will  extin- 
guish the  mortgage.  On  the  other  hand,  as  long  as 
the  debt  remains,  however  changed  may  be  the  se- 
curity (as  in  case  of  negotiable  notes  secured  _  by 
mortgage,  and  renewed  from  time  to  time),  the  mort- 
gage continues  to  subsist.  When  there  are  several 
notes,  secured  by  one  mortgage,  assigned  to  succes- 
sive assignees,  and  the  mortgage  is  insuiEcient  to 
pay  all,  it  is  the  better  opinion  that  they  are  to  be 
paid  in  the  order  of  priority  of  assignment.  For 
upon  the  first  assignment  the  assignee,  upon  a  defi- 
cieucy  of  the  fund,  would  certainly  be  preferred  to 
the  assignor,  and  any  subsequent  assignee  of  any 
other  of  the  notes  could  only  take  subject  to  all 
equities;  and  standing  in  the  same  position  with  the 
assignor,  be  excluded,  like  him,  from  coming  in  on 
the  security  until  the  claim  of  the  first  is  satisfied. 
It  will  be  observed  that  this  principle  is  analogous 
to  that  which  prevails  when  land,  subject  to  a  prior 
lien,  is  sold  to  successive  purchasers.  (1  Lom.  Dig. 
440,  &  seq  ,  438 ;  Kow  v.  Dawson,  2  Wh.  &  Tud. 
(Ft.  II),  L.  Cas.  233,  &  seq ;  Howard  v.  Harris,  2 
Wh.  &  Tud.  L.  Cas.  (Ft.  Ilj,  446-'7;  Gwathmey's 
V.  Ragland,  1  E.and.  466 ;  Schofield  v.  Cox,  8  Grat. 
535-'6;  Ante^^.  268.) 
3'^-  Mortgagee's  Eemedies  to  get  his  Money. 

The  mortgagee's  remedies  to  get  his  money  may 
be  discussed  under  the  heads  following,  namely:  (1), 
The  effect  of  the  lapse  of  time  on  the  mortgagee! s 
remedies;  (2),  The  mortgagee's  remedies. in  a  court 
of  law  ;  and  (3),  The  mortgagee's  remedies  in  a  court 
of  equity; 
W.  C. 

V-.  Effect  of  lapse  of  time  on  Mortgagee^  Remedies. 
The  mortgagee's  right  to  foreclose  the  debtor's 
equity  of  redemption,  where  the  latter  has  been 
permitted  to  retain  possession  is,  after  twenty  years, 
presumed  to  have  been  either  discharged  or  released, 
unless  such  presumption  can  be  repelled  by  contrary 
proof,  as  by  an  acknowledgment  by  the  mortgagor 
that  the  debt  is  still  subsisting,  payment  of  interest, 
or  of  part  of  the  principal,  or  the  like.  (2  Rob.  Fr. 
(1st  Ed.)  254-'5 ;  1  Lom.  Dig.  522 ;  2  Stor.  Eq.  §  1028, 
b ;  Giles  v.  Bareraore,  5  Johns.  C.  R.  552 ;  Livings- 
ton's Ex'ors  V.  Livingston,  5  Johns.  C.  R.  287; 
Hughes  V.  Edwards,  9  Wheat.  497;  Ross  v.  E"or- 
vell,  1  Wash.  14;  Ante,  p.  301,  1^,  314,  2^) 
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It  may  be  doubted,  by  some,  whether  this  limita- 
tion to  the  creditor's  eniorcement  of  his  lien  stands 
on  the  mere presumptio7i  of  satisfaction,  and  whether, 
on  the  other  hand,  it  is  not  controlled  by  the  posi- 
'  tive  bar  of  the  statute  of  limitations,  in  which  event 
the  period,  if  the  mortgage  were  under  seal,  would 
be  twenty,  and  if  not  under  seal,  iive  years ;  but  the 
doctrine  above  stated  is  believed  to  be  the  better 
founded.  (Howai-d  v.  Harris,  2  Wh.  &  Tud.  L.  Cas. 
(Ft.  II),  425,  &  seq.;  1  Lom.  Dig.  454,  &  seq. ;  V. 
C.  1873,  c.  146,  §  8,  10,  15.) 

Where  the  creditor  seeks  to  recover  his  money 
by  action  at  knv,  there  can  be  no  reason  to  doubt 
that  the  positive  bar  of  the  statute  of  limitations 
would  be  applicable — that  is,  a  period  of  twenty 
years  if  the  promise  be  under  seal,  or  of  five  if  it  be 
not.  (V.  0.  1873,  c.  146,  §  8,  10,  18.) 
2^.  Mortgagee's  Eemedies  at  Law;  W.  C. 
1™.  Action  for  the  Money. 

The  creditor,  instead  of  enforcing  his  claim 
against  the  mortgaged  subject,  may  bring  an  ac- 
tion at  law  to  recover  the  money,  unless  it  has 
been  expressly  stipulated  that  he  shall  look  to  the 
pledge  only.  Even  though  there  be  no  promise 
to  pay  contained  in  the  mortgage  itself,  yet,  as  we 
have  seen,  every  pledge  implies  a  debt,  and  a  pro- 
mise to  pay  it.  If  the  promise  to  pay  is  express 
and  under  seal,  whether  contained  in  the  deed  of 
trust  or  mortgage,  or  in  some  other  specialty,  the 
proper  action  for  the  money  is  debt  or  covenant; 
if  not  under  seal,  whether  express  or  implied,  the 
action  is  debt  or  trespass  on  the  case  in  assumpsit. 
(1  Lom.  Dig.  520;  1  Tuck.  Com.  118,  B.  II;  4 
Kent's  Com.  182,  &  seq.;  Ante,  p.  306,  3'.) 

The  mortgagee  may  pursue  his  remedy  thus  at 
law,  upon  the  promise  to  pay,  whetlier  express  or 
implied,  and  his  remedy  in  equity  upon  the  mort- 
gage, concurrently;  and  it  seems  he  may  proceed 
in  equity,  at  the  same  time  to  foreclose  the  debtor's 
equity  of  redemption,  and  to  obtain  a  personal 
decree  against  him  for  any  surplus  which  may  re- 
main unsatisfied  by  the  proceeds  of  the  mortgaged 
subject.  (4  Kent's  Com.  183;  1  Lom.  Dig.  536; 
Ante  p.  306,  3^.) 
2™.  Action  of  Ejectment  for  the  Land. 

The  mortgagee  may  institute  an  action  of  eject- 
ment to  recover  the  land  whilst  he  has  a  bill  of 
foreclosure  depending.     But  if,  subsequent  to  the 
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forfeiture  of  the  legal  titl^,  the  debtor  has  paid 
the  debt,  and  entitled  himself  in  equity  to  a  re- 
conveyance, he  is  allowed  by  statute  in  Virginia  to 
set  up  that  defence  even  in  the  court  of  law.  (Y. 
C.  1873,  c.  131,  §  21,  22;  Davis  v.  Teays,  3  Grat. 
288  &  seq  ) 
3'°.  Taking  possession  of  the  Premises  mortgaged, 
and  receiving  the  Rents  and  Profits. 

The  mortgagee  may,  at  any  time,  enter  and 
take  possession  of  the  land,  and  if  need  be,  may 
maintain  an  action  of  ejectment  therefor,  though 
he  cannot  make  the  mortgagor  account  for  the  past 
or  bygone  rents,  for  he  possessed  in  his  own  right, 
and  not  as  receiver.  He  may,  by  distress  or  ac- 
tion, recover  the  rents  and  profits  from  a  lessee 
existing  -prior  to  the  mortgage,  on  giving  him  notice 
of  his  mortgage,  and  requiring  the  rent  to  be  paid 
to  him ;  but  for  rent  due  from  a  tenant  of  the  mort- 
gagor, whose  lease  was  made  subsequent  to  the 
mortgage,  he  can  neither  sue  nor  distrein,  for  war\i 
of  prioitjj,  at  least  without  attornment  on  the  part 
of  the  tenant.  (4  Kent's  Com.  164  &  seq;  1  Lorn. 
Dig.  520  &  seq;  1  Tuck  Com.  118,  B.  II;  2  Bl. 
Com.  159,  n  (11).) 
4"".  Sale  by  Mortgagee. 

A  power  of  sale  is  now  not  unfrequently  in- 
serted in  English  mortgages  of  lands,  as  well  as 
of  chattels,  it  having  been  persistently  pronounced 
to  be  valid  in  many  cases.  In  Virginia,  as  we 
have  seen,  such  a  power  in  mortgages  of  lands,  has 
not  been  recognized  ;  but  the  language  of  disap- 
probation has  unfortunately  not  always  been  as 
decisive  as  it  was  at  first,  and  as  a  provision  so 
tending  to  fraud  and  oppression  would  seem  to  de- 
mand. (1  Lorn.  Dig.  433;  1  Tuck.  Com.  104, B. 
II;  Ante -p.  296,  2^.) 

In  mortgages  of  chattels,  it  seems  there  is  no 
necessity  for  a  bill  of  foreclosure;  but  the  mort- 
gagee, on  due  notice,  may  sell  the  property  as  he 
could  under  the  civil  law.  (2  Stor.  Eq.  §  1031  & 
seq;  2  Rob.  Pr.  (1st  ed.)  56-'7.) 
3^.  Mortgagee's  Remedies  in  Equity. 

The  mortgagee,  as  soon  as  default  of  payment 
occurs,  may  file  a  bill  lo  foreclose,  (as  the  technical 
phrase  is,)  the  mortgagor's  equity  of  redemption; 
that  is,  to  appoint  a  time,  usually  six ,  months,  al- 
though it  may  be  less,  within  which,  if  the  money 
be  not'  paid,  the  mortgagor  shall  be  forever  fore- 
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closed,  or  barred  of  his  right  to  redeem.  In  Eng- 
land, the  practice  is  to  decree  foreclosure  of  the 
equity  of  redemption,  and  that  the  mortgagee  have 
the  absolute  right  of  property;  but  in  Virginia,  a 
sale  of  the  property  is  decreed,  and  after  payment 
of  the  debt  and  costs,  the  residue,  if  any,  is  re- 
turned to  the  debtor,  or  his  assignee,  which  is  surely 
the  more  just  and  reasonable  mode  of  proceeding. 
(2  Kob.  Pr.  (1st  ed.)  57-'8;  2  Stor.  Eq.  §  1025  & 
seq;  1  Lorn.  Dig.  520;  i  Kent's  Com.  180;  Mayo 
V.  Tompkins,  6  Munf .  520 ;  Crews  v.  Pendleton,  1 
Leigh,  297  ) 

We  are  to  observe  (1),  The  proper  parties  to  a 
bill  to  foreclose;  (2),  The  decree  of  foreclosure; 
and  (3),  The  doctrine  touching  costs  in  such  suits ; 
W.  C. 
1™.  The  Proper  Parties  to  a  Bill  to  Foreclose. 

All  incumbrancers  existing  at  the  filing  of  the 
bill  (including,  of  com-se,  the  junioi'  as  well  as  the 
prior  incumbrancers),  are  to  be  made  parties, 
partly  in  order  to  prevent  multiplicity  of  suits, 
and  that  the  proceeds  of  the  mortgaged  estate  may 
be  duly  and  finally  distributed,  and  partly  in  order 
to  give  security  and  stability  to  the  purchaser's 
title,  since  he  can  take  a  title  only  against  the 
parties  to  the  suit.  Besides  the  incumbrancers, 
all  persons  are  likewise  to  be  parties  who  are  ma- 
terially interested,  either  in  the  mortgage,  or  in 
the  mortgaged  estate.  This  vrill  ordinarily  in- 
clude the  heir  or  devisee,  or  assignee,  and  the  per- 
sonal representative  of  the  mortgagor,  and  per- 
haps others.  The  bill  is  usually  filed  in  the  name 
of  the  creditor,  or  his  assignee,  or  his  personal 
representative.  (4  Kent's  Com.  185  &  seq;  1  Lom. 
Dig.  527-'8;  1  Tuck.  Com.  119,  121.) 
2'".  Decree  of  Foreclosure.  __ 

The  practice  in  England  and  in  Yirginia,  re- 
spectively, touching  decrees  of  foreclosure,  has 
been  already  contrasted  (Ante -p.  318,  3');  and  now 
it  will  be  proper  to  survey  the  method  of  proceed- 
ing in  Virginia  more  narrowly.  It  is  the  settled 
practice  with  us,  unless  it  be  rendered  needless  by 
agreement,  to  have,  first,  an  interlocutory  decree, 
directing  a  commissioner  to  take  an  account  of  the 
principal  and  interest  due ;  and  the  commissioner's 
report  being  confirmed,  another  decree  follows,  ap- 
pointing a  day,  which  ought  to  be  a  reasonable  time, 
and  is  usually  six  months  from  the  date  of  the  decree. 
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but  may  be  less  (having  been  in  several  cases  four  and 
three  months,  and  in  others  sixty,  and  even  so  little 
as  thirty  days),  and  perhaps,  in  rare  cases,  more, 
(Ferine  v.  Dunn,  4  Johns.  Ch.  R.  141;  Harking 
V.  Forsyth,  11  Leigh,  299),  on  or  before  which 
date  the  party  wishing  to  do  so  may  redeem,  by 
paying  the  amount  due,  with  costs;  and  in  the 
event  that  the  premises  are  not  so  redeemed,  de- 
creeing that  they  shall  be  sold  at  public  auction, 
in  the  manner  and  upon  the  terms  therein  set 
forth.  The  sale  of  land  ought  to  be  decreed  to  be 
at  public  auction,  on  credit,  at  least  as  to  the 
greater  part,  after  due  advertisement,  by  one  or 
more  commissioners  appointed  for  the  purpose,  or 
by  the  sheriff,  &c.,  whose  proceedings  being  re- 
ported, the  sale  is  either  set  aside  and  a  re-sale 
ordered,  or  it  is  confirmed.  In  the  latter  event, 
when  the  terms  are  complied  with,  the  court  gives 
the  purchaser  possession,  and  ultimately  causes  a 
conveyance  to  be  made  to  him,  although  in  gene- 
ral not  until  the  purchase- money  is  fully  paid; 
and  this,  like  a  final  foreclosure  in  England,  is 
conclusive  as  against  (but  only  as  against)  the  par- 
ties to  the  suit,  and  pendente  lite  claimants  under 
them.  The  court  also  compels  the  purchaser  (if 
there  is  need  of  compulsion),  to  pay  the  purchase- 
money,  and  directs  its^distribution,  as  far  as  it  will 
go,  first  to  defray  all  the  costs  and  charges  of  the 
proceeding;  secondly,  to  satisfy  the  arrears  of  in- 
terest, and  then  the  principal  of  the  debt;  and 
lastly,  to  pay  whatever  may  remain  to  the  party 
entitled  to  redeem.  If  the  proceeds  are  not  sufii- 
cient  to  extinguish  the  entire  debt,  it  seems  that  a 
personal  decree  for  the  residue  may  and  ought  to 
be  made  against  the  mortgagor,  and  that  without 
any  condition  of  setting  aside  the  sale,  notwith- 
standing the  mortgagee  himself  may  be  the  pur- 
chaser. (1  Lom.  Dig.  526-7,  534  &  seq;  4  Kent's 
Com.  181  &  seq;  Howard  v.  Harris,  2  Wh.  & 
Tud.  L.  Cas.(Ft.  II),  422  &  seq;  Mr.  W.  Green's 
note,  App'x  Wythe's  Rep.  (Minor's  ed.),  413  & 
seq,  which  last  is  an  exhaustive  survey  of  the  sub- 
ject as  the  law  is  in  Virginia. ) 

Whether  the  mortgagor,  in  ascertaining  the 
amount  due  upon  the  mortgage,  shall  account  for 
the  rents  and  profits  received  by  him  during  his 
possession  of  the  premises,  is  a  question  in  general 
of  no  practical  moment  with  us,  since  a  personal 
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decree  goes  against  him  at  all  events,  for  any 
balance  remaining  unpaid.  If,  however,  his  heir 
or  devisee,  having  succeeded  him  in  the  possession, 
has  received  such  profits,  it  may  be  of  interest  to 
the  mortgagee  to  raise  that  point,  which  in  Eng- 
land is  perfectly  settled  in  the  negative.  And 
although  with  us  there  is  more  diversity  of  au- 
thority, yet  the  better  opinion  seems  to  be  in 
favor  of  the  English  doctrine,  and  upon  this 
ground,  namely,  that  the  mortgage  being  in  equity 
only  a  security  for  the  debt,  with  the  right  in  the 
mortgagee  to  assume  possession  whenever  he  will 
after  default,  and  to  apply  the  profits  towards  the 
debt,  the  beneficial  ownership  meanwhile  remains 
in  the  mortgagor,  or  his  assigns,  who  in  receiving 
the  profits,  take  only  what,  by  the  equitable  theory 
of  the  transaction,  is  their  own.  (Howard  v.  Har- 
ris, 2  Wh.  &  Tud.  L.  Cas.  (Ft.  IT),  428;  1  Lom. 
Dig.  4:32 ;  Mr.  W.  Green's  note.  Appendix, 
Wythe's  Eep.  (Minor's  ed.),  426  &  seq.) 

A  decree  of  foreclosure  may  be  made  against  an 
infant,  or  a  feme  covert.  But  a  day  is  always  given 
the  infant  to  show  cause  against  it  within  six 
months  after  attaining  his  age,  which  if  he  fails  to 
do,  it  is  thenceforward  absolute.  Formerly,  to 
omit  to  reserve  this  privilege  in  such  a  decree  to 
an  infant-party  was  error  for  which  the  decree 
must  have  been  reversed,  but  very  wisely  we  have 
now  a  statute  making  the  reservation  in  all  cases, 
whether  it  is  so  mentioned  in  the  decree  or  not. 
(1  Lom.  Dig.  522  &  seq,  524;  V.  C.  1873,  c.  174, 
§  7,  10.) 

But  it  iz  worthy  of  special  observance,  that  all 
proceedings  against  an  alien-enemy,  who  cannot 
lawfully  appear  to  defend  his  interests,  are  inopera- 
tive and  void.  A  notice  addressed  to  him  and  pub- 
lished in  a  newspaper,  is  a  mere  idle  form.  With- 
out a  violation  of  law,  he  cannot  even  see,  much 
less  obey  it.  Hence,  a  decree  to  foreclose  a  mort- 
gage within  the  Union  lines,  during  the  late  war, 
is  of  no  effect  as  to  the  mortgagor,  who  had  been 
forced  to  go,  or  had  always  been,  within  the  Con- 
federate lines.  (Dean  v.  JSTelson,  10  Wal.  172; 
Lascre  v.  Rochereau,  17  Wal.  438.)  This  is,  in- 
deed, only  one  exemplification  of  that  universal 
and  obvious  principle  of  reason  and  justice,  that 
no  one  should  be  condemned  as  to  person  or  pro- 
21 
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perty,  without  an  opportunity  to  be  heard.  (Mc- 
Veigh V.  U.  States,  11  Wal.  267.) 

This  principle,  however,  does  not  apply  where 
one  voluntarily  leaves  his  residence  to  engage  ia 
hostilities  against  his  country.  Such  an  one  can- 
not complain  that  legal  proceedings  are  prosecuted 
against  him  as  an  absentee.  (Ludlow  v.  Ramsay^ 
11  Wal.  589.) 

The  courts  in  Virginia  are  empowered  to  ap- 
point commissioners  to  sell  property  decreed  to 
be  sold,  and  also  to  execute  any  wi-iting  decreed 
to  be  executed;  and  ample  provision  is  made  for 
the  validity  of  the  acts  of  such  commissioners 
within  the  sphere  of  their  duty.  And  the  court 
will  vigilantly  superintend  sales  made  under  its  de- 
crees, and  will  prevent  its  authority  from  being 
abused  to  the  injury  of  the  parties  concerned.  (1 
Lorn.  Dig.  530;  V.  C.  1873,  c.  174,  §  1  to  3,  5,6.) 

The  commissioner  is  required  to  report  what- 
ever sale  he  may  make  to  the  court,  whose  con- 
firmation is  necessary  to  the  consummation  of  the 
purchase.  Hence,  if  any  material  change  occurs  in 
the  value  of  the  property  on  the  one  side  or  the 
other,  by  the  falling  in  of  lives,  or  by  Hood  or  fire, 
before  confirmation,  the  court  will  not  sanction 
the  sale,  unless  in  the  case  of  appreciation,  the 
purchaser  will  make  compensation  for  the  in- 
creased value,  or  in  the  other,  shall  assent  to  take 
the  property  as  it  is.  (1  Lom.  Dig.  531  &  seq; 
Heywood  v.  Covington,  4  Leigh,  373 ;  Taylor  v. 
Cooper,  10  Leigh,  317;  Cocke  v  Gilpin,  1  Eob.20.) 

However,  when  the  inchoate  purchase  is  ratified 
by  the  court,  the  confirmation  relates  back  to  the 
sale,  and  entitles  the  purchaser  to  everytMng  as  if 
the  confirmation  and  conveyance  had  been  con- 
temporaneous with  the  sale.  And  as  the  whole 
proceeding  is  in  fieri  until  the  sale  is  confirmed, 
and  a  deed  made  to  ttie  purchaser,  it  follows  that 
the  court  may  and  ought  to  take  whatever  steps 
may  be  requisite  in  order  to  carry  its  decree  into 
effect.  Hence,  if  the  mortgagor,  or  a  ■pendente  lite 
purchaser,  refuse  to  surrender  possession  to  the 
purchaser,  the  court,  on  motion,  ought,  by  sum- 
^mary  order,  to  compel  the  delivery  of  the  prem- 
ises; and  so,  if  the  mortgagor's  creditors  attempt 
to  levy  their  executions  oh  the  crops  which  were 
growing  on  the  premises  at  the  period  of  the  sale 
(which  pass  with  the  land  to  the  pui'chaser),  it  is 
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the  duty  of  the  court  to  interpose  by  mjunction  to 
prevent.  (1  Lom.  Dig.  534-'5;  1  Tuck.  Com. 
122,  B.  II;  4  Kent's  Com.  192;  Newman  v. 
Chapman,  2  Rand.  106 ;  Crews  v.  Pendleton,  1 
Leigh,  297.) 

In  England  it  is  the  practice,  if  an  opportunity 
presents  itself  of  selling  the  estate  to  greater  ad- 
vantage before  confirmation  of  the  sale,  to  "  open 
the  biddings,"  and  subject  the  property  to  re-sale ; 
upon  which  Lord  Eldon  observes,  that  instead  of 
benefiting,  it  is  really  injurious  to  the  parties  con- 
cerned in  getting  the  best  price ;  half  the  estates 
sold  by  the  court  of  cha,ncery,  says  he,  being 
thrown  away  upon  the  speculation  that  there  will 
be  an  opportunity  of  purchasing  afterwards  by 
opening  biddings.  The  practice  has  not  prevailed 
in  Virginia.  On  the  contrary,  the  usage  and  the 
general  sentiment  with  us  is  to  consider  that  the 
sale  is  a  valid  and  binding  contract  as  soon  as  the 
hammer  is  down,  subject  only  to  the  subsequent 
intervention  of  the  court,  should  it  appear  that  the 
sale- was  unfairly  conducted,  or  that  in  consequence 
of  some  extraordinary  casualty,  the  property  has 
been  materially  changed  in  value  for  the  better  or 
the  worse.  (1  Loni.  Dig.  535 ;  4  Kent's  Com.  192, 
&  n  a ;  White  v.  Wilson,  14  Ves.  153.) 

In  Yirginia,  a  judicious  precaution  has  been 
taken  by  statute  to  assure  purchasers  under  decrees 
in  equity,  as  far  as  possible,  that  they  will  not  be 
deprived  of  their  purchase  by  any  change  m  the 
future  aspect  of  the  cause,  by  reversal  of  the  de- 
cree or  the  like.  It  is  provided  that,  if  a  sale  of 
property  be  made  under  a  decree  or  order  of 
court,  after  six  months  from  the  date  thereof,  and 
such  sale  be  confirmed,  though  such  decree  or 
order  be  afterwards  reversed  or  set  aside,  the  title 
of  the  purchase  shall  not  be  aflTected  thereby ;  but 
there  may  be  restitution  of  the  proceeds  of  sale  to 
those  entitled.  (Y.  C.  1873,  c.  174,  §11;  Cooper 
V.  Hepburn,  12  Grat.  569  ;  Young's  Adm'r  v.  Mc- 
Chmg  &  als,  9  Grat.  358.) 
3™.  Doctrine  touching  costs  in  Decrees  of  Fore- 
closure, and  to  Redeem. 

In  a  bill  to  foreclose,  if  the  mortgagee  succeeds, 
he  is  of  course  entitled  to  his  costs,  except  where 
his  conduct  has  been  improper  or  oppressive.  But 
where  the  mortgagor  files  a  bill  to  redeem,  the  re- 
demption being  a  favor  to  him,  and  the  proceeding 
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wholly  for  his  benefit,  he  is  always  decreed  to  pay 
the  costs,  if  any  balance  appear  to  be  due  upon  the 
mortgage.  Lastly,  if  a  subsequent  mortgagee  be 
made  a  party  to  a  bill  to  foreclose,  he  is  not  enti- 
tled to  his  costs,  if  the  fund  prove  deficient,  unless 
he  disclaims,  or  offers  to  release.  (1  Tuck.  Com. 
122,  B.  II;  Thompson  v.  Davenport,  1  Wash.  128; 
Turner  v.  Turner,  3  Munf.  68.) 
38.  To  whom  Mortgage-Money  is  Payable. 

The  doctrine  as  to  ihe^person  to  whom  mortgage- 
money  is  payable  was  settled  so  early  as  the  reign  of 
Charles  II,  by  Lord  ISTottingham,  in  the  leading  case  of 
Thornborough  v.  Baker,  3  Swanst.  628  (2  Wh.  &  Tud. 
L.  Cas.  403,  &  seq),  upon  the  principle  that  the  mort- 
gage was  only  a  security  for  the  money  due,  which  came 
from  the  personal  estate,  and  therefore,  in  the  absence 
of  any  stipulation  to  the  contrary,  the  proceeds  shall  re- 
turn thither  again.  If  there  is  any  direction  in  the 
mortgage  itself  who  is  to  receive  the  money,  it  is  to  be 
respected.  If  there  be  no  such  direction,  it  is  to  be  paid 
to  the  mortgagee,  if  he  be  living,  or  to  his  assignee.  If 
the  mortgagee  be  dead,  not  having  assigned  the  mort- 
gage, or  debt,  the  money  is  to  be  paid  to  his  personal 
representative,  and  not  to  his  heir,  although,  in  case  of 
default  in  a  mortgage  in  fee,  the  legal  title  descends  to 
the  heir.  Where  the  heir  is,  by  the  terms  of  the  mort- 
gage itself,  designated  to  receive  it,  it  must  be  paid  to 
him  accordingly ;  and  where  it  is  expressly  appointed  to 
be  paid  either  to  the  heir  or  to  the  personal  representatiw 
in  the  disjunctive,  the  mortgagor,  at  the  day  of  payment, 
may  pay  it  to  which  he  will ;  but  if  he  make  default,  and 
pay  it  not  at  the  day,  his  election  is  gone,  and  he  must 
pay  the  personal  representative.  (2  Th.  Co.  Lit.  55 ;  Id. 
52,  n  (L,  1);  4  Kent's  Com.  161;  1  Lom.  Dig.  438-'9, 
&  seq.) 

This  proposition  is  not  to  be  understood  as  if  the 
mortgagor  may  not,  by  his  will,  vest  the  beneficial  in- 
terest in  the  heir,  or  in  whom  he  will,  but  it  is  appre- 
hended that  it  will  pass  as  personalty,  and  therefore 
must  go  into  the  hands  of  the  personal  representative, 
like  any  other  personalty  disposed  of  by  will,  and  be 
subject  to  the  payment  of  the  decedent's  debts,  after 
which  the  personal  representative  will  hold  it  as  trustee 
for  the  person  to  whom  the  will  gives  it.  The  estate  in 
the  land,  meanwhile,  is  a  mere  incident  to  the  debt,  and 
passes  and  is  extinguished  (in  equity)  by  whatsoever 
transaction  passes  or  extinguishes  the  debt  which  it  se- 
cures.    But  whilst  a  release  of  the  debt,  which  is  the 
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principal,  discharges  the  mortgage  which  is  the  incident, 
it  will  easily  be  perceived  that  the  converse  is  not  true. 
A  release  of  the  mortgage  does  not  discharge  the  debt, 
unless  the  tenor  of  the  release  prove  such  to  have  been  the 
intent.  And  so,  although  an  assignment  of  the  debt  is 
an  assignment  of  the  mortgage,  yet  an  assignment  of 
the  moi'tgage,  unless  it  seem  intended  as  an  assignment 
of  the  debt,  will  operate  nothmg.  (1  Lom.  Dig.  440-'41 ; 
Martin  v.  Mowlan,  2  Burr.  978;  Eow  v.  Dawson,  2  Wh. 
&  Tud.  L.  Gas.  (Pt.  II),  233;  laege  v.  Bossieux,  15  Grat. 
99.) 

As  to  assignments  of  mortgages,  notwithstanding  that 
much  insisted  on,  and  in  its  time  very  wholesome  rule  of 
the  common  law,  which,  says  Lord  Coke,  "the  great 
wisdom  and  policy  of  the  sages  and  founders  of  our  law 
have  provided  that  no  possibility,  right,  tithy  nor  thing 
in  action,  shall  he  granted  or  assigned  to  strangers;  for 
that  would  be  the  occasion  of  multiplying  of  contentions 
and  suits,  of  great  oppression  of  the  people,  and  the  sub- 
version of  the  due  and  equal  execution  of  justice,"  (Lam- 
pet's  Case,  10  Co.  48  a) ;  yet  in  the  courts  of  equity  such 
assignments,  being  for  valuable  consideration,  have  been 
from  a  very  early  period  admitted,  and  the  rights  of  the 
assignee  protected  and  enforced.  Even  the  courts  of 
law  have  long  since  so  far  recognized  the  assignee's  title 
as  to  permit  him  to  prosecute  his  demand  in  the  name 
of  the  assignor,  witliout  the  latter's  assent,  the  court  in- 
tervening, if  need  be,  to  inhibit  the  assignor  from  deny- 
ing the  use  of  his  name,  or  in  any  wise  obstructing  or 
interfering  with  the  suit.  And  in  Virginia,  by  statute, 
the  assignee  of  any  "  bond,  note,  or  writing,  not  negotia- 
ble,'" may  assert  his  equitable  title  in  a  com't  of  law,  even 
in  his  oion  name.  (2  Stor.  Eq.  §  1039,  §  1040 ;  2  Kob.  Pr. 
(2d  Ed.)  256-'7,  &  seq.;  Id.  260,  &  seq.;  Eow  v.  Daw- 
son, 1  Ves.  Sen'r,  331 ;  S.  C.  2  Wh.  &  Tud.  L.  Cas.  (Pt. 
11),  201,  205;  V.  C.  18Y3,  c.  141,  §  17;  Garland  v. 
Eicheson,  4  Eand.  266;  Clarkson  v.  Doddridge,  14 
Grat.  44.) 

Ko  particular  form  of  assignment  is  required,  nor 
though  the  obligation  be  under  seal,  is  it  necessary  that 
it  should  be  in  writing.  If  the  consideration  be  proved, 
(as  it  probably  would  be  frima  facie,  by  a  written  assign- 
ment), and  the  intention  to  assign  be  apparent,  the  equit- 
able title  passes.  Hence,  the  mere  delivery  of  the  writ- 
ten evidence  of  the  debt,  with  intent  to  transfer  it,  proves 
and  constitutes  an  assignment.  A  valuable  considera- 
tion, however,  seems  an  indispensable  element  to  a  valid 
assignment,  when  the  legal  title  does  not  pass,  (as  in  mer- 
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cantile  securities,  and  a  few  other  instances,  it  does — 2 
Kob.  Pr.  (2nd  ed.)  222  &  seq.  11  &  seq),  because  it  can  only 
be  good  as  an  executory  contract;  and  neither  law  nor 
equity  will  enforce  an  executory  contract,  unless  it  be  sus- 
tained by  a  valuable  consideration.  (2  Bob.  Pr.  (2nd 
ed.),  257  &  seq;  Ek.  of  Marietta  v.  Pindall,  2  Rand. 
475-'6;  Wood's  Adm'r  v.  Duval,  9  Leigh,  10;  2  Stor. 
Eq.  §  1040  b;  Eow  v.  Dawson,  2  Wh.  k  Tud.  L.  Cas. 
231  &  seq.)  But  see  contra  as  to  the  need  of  a  valuable 
consideration,  (Elam  v.  Keen,  4  Leigh,  333.) 

The  assignee  of  a  mortgage,  or  other  chose  in  action 
(not  a  mercantile  security),  taking,  as  he  does  in  general, 
only  an  equitable  interest,  takes  it  ordinarily,  subject  to 
all  the  equities  winch  the  debtor  has,  or  may  acquire 
against  the  assignor  before  he  has  notice  of  the  assign- 
ment, or  as  it  is  sometimes  expressed,  the  assignee  cannot 
be  in  a  better  condition  than  the  assignor.  Nor  does  it 
affect  the  application  of  this  principle  that  the  assign- 
ment is  for  value,  and  without  notice,  nor  that  after  as- 
signment the  debtor  acknowledged  the  demand  to  be 
just.  (2  Stor.  Eq.  §  1047;  Eow  v.  Dawson,  2  Wh.  &. 
Tud.  L.  Cas.  (Pt.  II),  215-16,  233  &  seq;  V.  C.  c.  144, 
§  14;  Norton  v.  Rose,  2  Wash.  233;  Pickett  v.  Morris, 
Id.  255;  Mayo  v.  Giles'  Adm'r,  1  Munf.  533;  Stockton 
V.  Cook,  3  Munf.  68 ;  Broaddus  &  al  v.  Rosson  &  ux,  3 
Leigh,  12;  Moore  &  al  v.  Holcombe  &  al,  3  Leigh,  597; 
Bank  of  Washington  v.  Arthur,  &c.,  3  Grat.  173 ;  Davis 
V.  Miller,  &c.,  14  Grat.  13.) 

But  whilst  no  acknowledgment  made  after  assignment 
will  preclude  the  debtor  from  proving,  if  he  can,  any 
equity  against  the  assignor,  acquired  before  he  had 
notice  of  the  assignment,  he  will  be  estopped  from  set- 
ting up  any  equity  or  defence,  however  well  founded 
originally,  if  by  his  assurance  made  beforehand,  ]ie  has 
induced  the  assignee  to  acquire  the  debt.  (Feazle  v. 
Dillard,  &  al,  5  Leigh,  39 ;  Jennings  v.  Pettit,  &c.,  2 
Rob.  676 ;  Bk.  of  Washington  v.  Arthur,  &c.  3  Grat. 
173.) 

It  should  be  observed,  that  whilst  the  assignee  has  only 
an  equitable  interest  which  originally  was  protected  and 
enforced  in  a  court  of  equity  alone,  yet  as  in  process  of 
time  a  plain  and  unobstructed  remedy  at  law  exists, 
either  in  the  name  of  the  assignor,  or  by  statute  in  Vir- 
ginia in  some  cases,  in  the  name  of  the  assignee,  a  re- 
sort to  equity  has  long  been  discouraged,  unless  some 
substantial  and  extraordinary  reason  for  its  jurisdiction 
can  be  alleged ;  and  this  policy  is  now  peremptorily  en- 
joined with  us  by  statute,   "unless  it  appear  that  the 
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plaintiff  had  not  an  adequate  remedy  at  law."     (Mose- 
ley  V.  Boush,  4  Rand.  392 ;  V.  C.  1873,  c.  141,  §  19.) 

It  has  been  ah-eady  remarked  that  a  release  of  the  debt 
will  discharge  the  mortgage  which  secures  it.  As  to  the 
form  of  the  release,  the  doctrine  at  common  law  was 
that  wherever  the  obligation  was  under  seal,  the  release 
must  be  by  act  as  solemn,  that  is,  under  seal,  in  pursuance 
of  the  maxim  codem  modo  quo  oritur  eodem  modo  dissolvi- 
tur.  If  the  promise  were  not  under  seal,  it  seems  that  it 
was  only  necessary  to  have  a  valuable  consideration. 
But  this  safe  and  convenient  doctrine  is  much  shaken  by 
the  later  American  adjudications.  However,  it  would 
be  prudent  to  have  the  release  always  under  seal. 
(Blake's  Case,  6  Co.  44  a;  Bac.  Abr.  Kelease  (A),  1; 
Powell  V.  Forrest,  2  Wms.  Saund.  47  s,  n  (1);  Rogers 
V.  Payne,  2  Wils.  376.  See  Martyn  v.  Mowlin,  2  Burr, 
978;  1  Lorn.  Dig.  441-'2.) 
4fi.  By  whom  Mortgage-money  is  Payable. 

The  premises  mortgaged  are  a  pledge  for  a  debt,  which 
is  constituted  by  the  mortgage  itself.  If  there  be  a  cov- 
enant in  the  mortgage-deed,  or  a  collateral  bond  for  the 
payment  of  the  money,  it  is  a  specialty-debt ;  otherwise  a 
simple-contract  debt.  Hence,  in  either  case,  the  mort- 
gagee is  a  creditor  of  the  "mortgagor,  and  is  entitled  to 
be  paid  out  of  the  personal  assets  of  the  mortgagor,  as 
well  as  out  of  the  mortgaged  estate.  (1  Lorn.  Dig.  460.) 

As  long  as  the  mortgagor  survives,  no  question  arises ; 
but  upon  his  death  it  becomes  an  interesting  enquiry 
whether  the  debt  (which  the  creditor  may  charge  on 
either  fund),  shall  ultimately  be  a  burden  on  the  mort- 
gaged subject,  or  on  the  general  personal  estate  of  the 
debtor.  The  general  principle  in  equity  is,  that  the  fund 
which  received  the  benefit  shall  make  satisfaction,  and 
as  for  the  most  part,  the  personal  estate  was  increased 
by  the  money  secured,  so  the  personal  estate  shall  be  first 
applied  towards  the  payment  of  the  mortgage.  Hence, 
the  personal  representative  of  a  mortgagor  is,  in  general, 
compellable  to  redeem  a  mortgage  for  the  benefit  of  the 
heir,  and  a  fortiori  for  the  benefit  of  the  devisee.  This 
principle  is  well  illustrated  by  the  case  of  Dandridge  v. 
Minge,  4  Rand.  397.  In  that  case  the  heir  and  dis- 
tributee of  the  mortgagor  was  a  feme  covert,  and  it  was 
held  that  it  was  the  duty  of  the  personal  representative 
of  the  mortgagor,  to  apply  the  personal  assets  to  redeem 
the  land  for  the  benefit  of  the  married  woman  and  her 
heirs,  and  that  no  arrangement  between  such  representa- 
tive and  the  husband  would  justify  the  diversion  of  the 
assets  from  that  object,  because  in  such  case,  she  loses 
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her  real  estate,  unless  the  husband  shall  think  fit  to  pay 
the  debt,  and  he  holds  the  personal  assets,  divested  of 
any  claim  on  the  part  of  her  and  her  heirs.  (1  Stor.  Eq. 
§571;  1  Lorn.  Dig.  461.) 

This,  the  natural  order,  may,  of  course,  be  reversed  at. 
the  pleasure  of  the  decedent,  who  may  exonerate  his  per- 
sonal estate,  and  charge  his  debts,  one  and  all,  first  on 
the  real  estate,  although  such  an  intent  must  be  clearly 
manifested,  which  is  not  suiEciently  done  by  directing 
his  debts  to  be  paid  out  of  ^s  lands,  because  he  may  have 
designed  by  that  to  create  only  an  auxiliary  fund.  He 
must  not  only  charge  his  real,  but  must  exempt  his  per- 
sonal property.  Such  an  exemption  is  effected,  not,  in- 
deed, as  against  the  creditor,  but  as  against  the  real 
representative  of  the  testator,  by  the  specific  gift  of  a 
chattel  in  his  will.  (1  Lorn.  Dig.  462^65;  Foster 
&  ux  V.  Crenshaw's  ex'ors,  3  Munf.  514 ;  McCloud  v. 
Koberts  &  al,  4  H.  &  M.  444 ;  Eyder  v.  Wager,  2  P. 
Wms.  329,  335;  Aldrich  v.  Cooper,  8  Ves.  382;  S. 
C.  2  Wh.  &  Tud.  (Pt.  I),  175 ;  Ancaster  v.  Mayer,  1 
Bro.  C.  C.  454 ;  S.  C.  1  Wh.  &  Tud.  432,  &c.,  446-'7, 
451,  &c.) 

Where  the  mortgage  debt  was  not  originally  contracted 
by  the  decedent,  but  the  lands  came  to  him  by  purchase 
or  descent,  subject  to  the  mortgage,  as  the  reason  for  the 
doctrine  above  stated  no  longer  exists,  the  doctrine  itself 
is  not  applicable.  The  mortgaged  estate  is  the  primary 
fund  for  the  payment  of  the  debt,  and  the  personal  es- 
tate, if  liable  at  all,  is  merely  auxiliary.  And  so  it  is  a 
fortiori,  where  one  purchases  an  equity  of  redemption^ 
unless,  indeed,  by  unequivocal  acts,  he  adopts  the  mort- 
gage-debt as  his  oion.  (1  Lom.  Dig.  466,  469-'70  ;  An- 
caster V.  Mayer,  1  Wh.  &  Tud.  447-'8,  454 ;  Daniel  v. 
Leitch,  13  Grat.  207.) 

WJiere  an  estate  under  mortgage  is  vested  in  a  per-  ' 
son  for  life,  with  remainder  to  another  in  fee,  the  tenant 
for  life  will  be  obliged  to  pay  the  annual  interest,  but 
he  cannot  be  compelled  to  contribute  towards  the  pay- 
ment of  the  principal  where  the  mortgage  is  not  fore- 
closed in  the  life-time  of  the  tenant  for  life.  When  there 
is  a  forclosure  in  the  life-time  of  the  tenant  for  life,  the 
rule  formerly  was  that  the  tenant  for  life  should  always 
pay  one-third,  and  the  remainderman  two-thirds  of  the 
money.  This,  however,' has  been  substituted  by  a  more 
equitable  procedure,  based  upon  the  fact  that  it  is  the 
duty  of  the  tenant  for  life  to  keep  down  the  interest  during 
his  life.  This,  together  with  the  life-tenant's  expectation 
of  life,  derived  from  the  tables  of  mortality,  furnishes  a 
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basis  of  computation,  as  has  been  fully  explained  in  con- 
nection with  the  subject  of  dower.  (1  Lom.  Dig.  476  ; 
Wilson  V.  Davisson,  2  Kob.  384;  Ante  p.  123-4,  3", 
&  note,  (*). 

Payments  made  generally  on  a  mortgage,  without  de- 
signating how  they  are  to  be  applied,  are  in  general  to 
be  appropriated  first  to  extinguish  any  interest  which 
may  be  in  arrear,  that  being  the  recompense  to  the  cred- 
itor for  the  damage  sustained  by  the  debtor's  default ; 
and  it  has  been  said  that  this  application,  whicli  is  un- 
doubtedly just,  cannot  be  altered  even  by  consent  of  the 
parties.  This,  Iiowever,  can  scarcely  be  reconciled  with 
principle.  The  debtor  who  makes  a  voluntary  payment 
can  always  direct  its  application,  if  he  thinks  fit  so 
to  do,  since,  if  his  wishes  are  not  indulged,  he  may  for- 
bear to  pay.  If,  therefore,  the  debtor  shall  insist  at  the 
time  that  a  voluntary  payment  made  by  him  shall  go  to 
the  principal  and  not  to  the  interest,  if  the  creditor  ac- 
cepts the  money  on  those  terms,  he  must  comply  with 
the  conditions.  This  is,  indeed,  only  a  branch  of  the 
doctrine  of  the  application  of  payments  generally,  which 
may  be  thus  summed  up.  Where  several  debts  are  em- 
braced by  the  parties  in  one  statement,  general  payments 
unappropriated  by  the  debtor  at  the  time  of  making 
them  are  to  be  applied  to  the  demands,  in  the  order  of 
priority  as  they  stand  in  the  statement.  Where  the  de- 
mands are  several  and  distinct,  payments  unappropriated 
by  the  debtor  at  the  time  are  to  be  applied,  not  with  a 
view  to  the  particular  advantage  of  either  party,  but  ac- 
cording to  the  justice  of  each  individual  case.  (Pindall's 
Ex'x  V.  Bank  of  Marietta,  10  Leigh,  484 ;  Miller  v.  Tre- 
villian,  &c.  2  Kob.  27;  Field  v.  Holland,  6  Cr.  27; 
Smith  V.  Lloyd,  11  Leigh,  516;  Ross'  ex'ors  v.  McLaugh- 
lin's Adm'r,  7  Grat.  86.) 

Finally,  if  the  conditiob  be  performeji  by  payment 
within  the  terms  stipulated  in  the  condition,  then  the 
land  returns  to  the  mortgagor,  without  any  re-convey- 
ance, by  the  simple  effect  of  the  condition;  but  if  there 
be  a  default  to  pay  within  the  precise  terms  stipulated, 
whereljy  the  estate  becomes  at  law  absolute  in  the  mort- 
gagee, a  re-conveyance  of  the  legal  estate  will  be  neces- 
sary upon  subsequently  discharging  the  debt;  although, 
to  be  sure,  after  the  lapse  of  a  considerable  time,  say 
twenty  years,  the  mortgagor  remaining  in  uninterrupted 
possession,  a  re-conveyance  may  reasonably  be  presumisd. 
And  meanwhile,  in  Virginia,  by  statute,  the  mortgagor 
may  defend  himself  even  at  law  against  an  action  of 
ejectment,  by  showing  that  he  has  discharged  the  incum- 


330  ESTATES  IN  EXPECTANCY ^EEMAINBEES.  [bOOK  H. 

brance,  and  is  entitled  in  equity  to  have  the  premises  re- 
conveyed.  (1  Lom.  Dig.  492 ;  Faulkner  v.  Brocken- 
brough,  4  Band.  245;  4  Kent's  Com.  193-'4;  V.  C. 
1873,  c.  131,  §21,  22.) 


CHAPTEE  XI. 

•> 

Of  Estates  in  Possession  and  in  Expectancy. 

S^.  The  Time  of  Enjoyment  of  Estates. 

All  estates  in  lands  and  tenements  consist  of  such  as  are,  (1), 
In  possession ;  or  (2),  In  expectancy ; 
"W.  C. 
1°-  Estates  in  Possession. 

Of  estates  in  possession  (which  are  sometimes  called  estates 
executed,  whereby  a  present  interest  passes  to  and  resides  in 
the  tenant,  not  depending  on  any  subsequent  circumstance 
or  contingency,  as  in  the  case  of  estates  executory),  there  is 
little  or  nothing  peculiar  to  be  observed.  All  the  estates 
hitherto  spoken  of  are  of  this  kind ;  for  in  laying  down  gen- 
eral rules  we  usually  apply  them  to  such  estates  as  are  then 
actually  in  the  tenant's  possession.  But  the  doctrine  of  es- 
tates in  expectancy  contains  some  of  the  most  abstruse  learn- 
ing in  the  law.  (2  Bl.  Com.  163.) 
2°.  Estates  in  Expectancy. 

Of  estates  in  expectancy  there  are  three  sorts ;  two  very  well 
known  to  tlie  common  law,  namely,  remainders  and  rever- 
sions, and  one  called ,  executory  limitations,  originatiag  in 
those  statutes  whereby  estates  of  freehold  may  be  created 
without  actual  livery  of  seisin;  that  is,  the  statute  of  uses 
(27  Hen.  VIII,  c.  10 ;  V.  C.  1873,  c.  112,  §  14),  the  statute 
of  wills,  (a2  Hen.  VIII,  c.  1,  explained  by  34  Hen.  VIII, 
c-  5;  V.  C.  1873,  c.  118,  §  2  to  5),  and  the  statute  of  grants 
(8  &  9  Vict.  c.  106 ;  V.  C.  1873,  c.  112,  §  4.) 

At  common  law  no  estate  of  freehold  in  lands  could  be 
created  to  commence  in  futuro,  otherwise  than  by  way  of  re- 
mainder or  reversion,  because  no  such  fi-eehold  could  pass 
without  livery  of  seisin  ;  which,  from  its  nature,  must  ope- 
rate immediately,  or  not  at  all ;  and  because,  moreover,  if 
the  livery  operated  to  divest  the  freehold  out  of  the  grantor, 
(as  it  must  do,  if  it  operated  at  all),  the  freehold  would  be 
in  abeyance  before  the  time  came  for  it  to  vest  in  the  grantee, 
which  would  have  been  fraught  with  these  serious  mischiefs: 
1st,  That  the  superior  lord  would  not  have  known  on  whom 
he  was  to  call  for  the  military  services  due  for  the  feud; 
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whereby  the  defence  of  the  realm  would  have  been  weakened ; 
and  2dly,  That  a  stranger,  who  claimed  a  right  to  the  lands, 
would  not  have  known  against  whom  to  bring  his  prmcipe, 
or  real  action,  to  recover  them;  as  no  real  action  could  be 
brought  against  any  person  but  the  actual  freeholder.  Similar 
but  less  potent  considerations  of  policy  led  the  courts  also 
to  discountenance  as  much  as  possible,  but  not  peremptorily 
to  forbid,  the  abeyance  of  the  fee-simple,  of  which  more  'will  be 
said  presently.  ^3  Th.  Co.  Lit.  103,  n  (G) ;  2  Bl.  Com.  165-'6 ; 
W.  C. 
1*.  Remainders. 

The  doctrine  of  remainders  may  be  exhibited  under  the 
heads  of  (1),  The  definition  of  a  remainder ;  (2),  Examples 
of  remainders;   (3),  The  essential   characteristics   of  a  re- 
mainder ;  and  (4),  The  several  species  of  remainders  ; 
W.  C. 
1^-  The  definition  of  a  Remainder. 

A  remainder  is  what  is  left  of  an  entire  estate  in  lands 

after  a  preceding  part  of  the  same  estate  has  been  disposed 

of,  whose  regular  expiration  the  remainder  must  await.    (2 

Th.  Co.  Lit.  126  ;  Fearne's  Rem.  3,  n  (C) ;  2  Bl.  Com.  164.) 

2®.  Examples  of  Remainders. 

A  grants  lands  to  Z  for  ten  years,  and  afterwards  to  W 
for  life,  and  after  Ws  death,  to  X  in  fee-simple.  Here  the 
estate  granted  is  the  whole  fee,  out  of  which  is  first  carved 
a  particular  estate  for  ten  years,  which  is  given  to  Z ;  and 
then  a  further  portion  is  carved  out  and  given  to  W,  which, 
relatively  to  Z's  estate,  is  a  remainder ;  and  when  those  pre- 
vious interests  have  been  disposed  of,  the  remnant  of  the 
contemplated  estate  is  given  by  way  of  remainder  to  X; 
Ws  estate  awaiting  the  regular  determination  of  Z's,  and 
X's  that  of  both  Z's  and-  W's. 

Again,  if  A,  seised  in  fee-simple,  proposes  to  make  an 
estate  in  the  aggregate  of  one  hundred  years,  and  gives 
the  land  to  Z  for  twenty  years,  and  after  the  determina- 
tion of  that  estate,  to  W  for  eighty  years,  "W's  estate  is  a 
remainder,  being  the  remnant  of  the  entire  estate  of  one 
hundred  years,  after  the  disposition  made  of  the  preceding 
particular  estate  of  twenty  years  given  to  Z,  the  regular 
expiration  of  whicli  particular  estate  the  remainder  awaits. 
After  the  expiration  of  both  Z's  estate  and  Ws,  the 
land  returns  or  reverts  to  the  grantor,  and  so,  the  interest 
remaining  thus  in  the  grantor,  is  styled  a  reversion.  ^ 

The  student  will  perceive,  therefore,  that  whilst  a  re- 
mainder is  the  remnant  of  the  estate  which  the  grantor 
farts  with,  the  reversion  is  the  remnant  left  in  him,  which 
he  does  not  part  luith. 

The  term  remainder  is  a  relative  term,  having  relation  to 
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the  whole  estate  which  the  grantor  has  it  in  mind  to  dispose 
of,  and  also  to  the  part  which  is  given  to  the  particular 
tenant,  whilst  the  remainder  goes  to  the  remainderman. 
3^.  The  Essential  Characteristics  of  a  Remainder. 

It  is  very  important  that  the  student  should  familiarize 
himself  with  the  essential  characteristics  of  a  remainder, 
and  particularly  that  he  should  observe  how  immediately 
they  all  arise  out  of  the  definition  above  stated.  Those 
characteristics  are  as  follows:  (1),  That  there  must  be  a 
precedent  particiilar  estate,  wljose  regular  determination  the 
remainder  must  await;  (2),  The  remainder  must  be  created 
by  'the  same  conveyance,  and  at  the  same  time  as  the  par- 
ticular estate ;  (3),  The  remainder  nmst  vest  in  right,  during 
the  continuance  of  the  particular  estate,  or  eo  instanti  that 
it  determines  ;  and  (4),  No  remainder  can  be  limited  after  a 
fee-simple ; 
W.  C. 
1^.  There  must  be  a  Precedent  Particular  Estate,  whose  re- 
gular Determination  the  Remainder  m.usi  aioait. 

This  necessary  feature  in  a  remainder  arises,  as  all  the 
rest  to  be  mentioned  do,  out  of  the  definition.  The  defini- 
tion describes  a  remainder  as  the  remnant  of  the  whole 
after  a  part  has  been  disposed  of.  It  follows,  therefore,  of 
course,  that  there  must  be  that  part,  in  order  to  fulfil  the 
definition.  The  particular  estate  is  so  called  (from  par- 
ticula),  as  being,  in  general,  only  a  small  part  of  the  whole 
estate  granted,  of  which  the  remainder  is  another,  and 
commonly  a  greater  part ;  the  two  together,  or  the  several 
parts,  makmg  up  the  whole.  But  it  is  equally  called  the 
particular  estate,  though  it  should  be  much  the  greater 
part  of  the  whole.  Thus,  in  case  of,  a  grant  to  A  for 
ninety-nine  years,  and  then  to  Z  for  one  year,  Z's  interest 
would  be  a  rem.oinder,  and  A's  the  particular  estate,  though 
consisting  of  ninety-nine  parts  in  the  one  himdred  of  the 
whole.  It  is  customary  to  say  that  the  particular  estate  . 
supports  the  remainder,  but  this  is  a  mere  figure  of  speech, 
which  leads  to  inaccurate  deductions,  and  should  be 
eschewed.  .  There  is  no  such  relation  between  the  particiilar 
estate  and  the  remainder,  as  that  of  a  support  and  thing 
supported,  but  simply  of  two  parts  of  one  whole,  the  exist- 
ence of  the  latter  of  which  necessarily,  ex  vi  termini,  sup- 
poses that  of  the  former.     (2  Bl.  Com.  165.) 

The  last  clause  of  the  proposition,  that  the  remainder 
awaits  the  regular  expiration  of  the  particular  estate,  is 
simply  a  part  of  the  definition  of  a  remainder.  It  is  said 
to  follow,  moreover,  from  a  doctrine  formerly  explained 
(ante  p.  229,  1^;  2  Th.  Co.  Lit.  97),  that  an  estate  of  free- 
hold once  vested,  cannot,  at  common  law,  be  determined, 
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save  by  the  re-entry  of  the  grantor  or  his  heirs,  in  pursu- 
ance of  a  condition  broken,  which  re-entry  revests  the 
land  in  the  grantor  or  his  heirs,  as  of  their  original  estate, 
thereby  defeating  all  subsequent  limitations,-  as  well  as  the 
first  estate.  This,  however,  is  true  only  where  the  parti- 
cular estate  is  an  estate  of  freehold  ;  and  it  surely  suffices 
to  refer  the  proposition  to  the  definition  of  a  remainder. 
(Fearne's  Rem.  249,  261.) 

As  to  the  quantity  of  the  particular  estate,  it  is  worth 
while  to  observe  that  it  must  be  less  than  a  fee-simple, 
beiQg  carved  out  of  it,  and  that  at  present  in  Virginia,  as 
at  common  law,  two  particular  estates  only  can- be  created, 
namely,  an  estate  fo?'  years,  and  an  estate /or  life,  but  not 
an  estate  at  will,  which  is  looked  upon  as  too  slender  and 
precarious  for  the  purpose.  In  England  there  is  a  third, 
to  wit,  an  estate-tail,  growing  out  of  the  statu.te  de  donis, 
13  Edw.  I,  c.  1.  And  where  the  whole  estate  intended 
to  be  conveyed,  taking  its  several  parts  together,  that  is, 
the  particular  estate  and  the  remainder  or  remainders, 
amounts  to  a  freehold,  there  must  have  been  at  common 
law  lioery  of  seisin  made  to  the  particular  tenant,  although 
he  were  only  tenant  for  years;  not,  indeed,  for  his  own 
benefit,  for  his  estate  alone  did  not  require  it,  but  for  the 
benefit  of  them  in  remainder,  to  whom  livery  could  not 
be  directly  made,  as  they  were  not  entitled  to  the  imme- 
diate possession,  but  all  the  parts  being  one  estate,  the 
livery  to  the  tenant  for  years  enured  to  the  whole  succes- 
sion of  interests.  Thus,  where  one  leases  to  A  for  three 
years,  with  remainder  to  B  in  fee,  and  makes  livery  of 
seisin  to  A;  here,  by  the  livery,  the  freehold  is  imme- 
diately created,  and  vested  in  B,  dm-ing  the  continuance 
of  A's  term  of  years.  The  whole  estate  passes  at  once 
from  the  gi'antor  to  the  grantees,  and  the  remainderman 
is  seised  of  his  remainder  at  the  same  time  that  the  termor 
is  possessed  of  his  term  The  enjoyment  of  it  is  indeed 
deferred  till  hereafter;  but  it  is  to  all  intents  and  pur- 
poses an  estate  commencing  in  presenti,  though  to  be 
occupied  and  enjoyed  in  futuro.  (Fearne's  Rem.  3,  n  (c); 
2  Th.  Co.  Lit.  127;  2  Bl.  Com.  166.) 

Whether  the  particular  estate  shall  be  an  estate  for  life 
or  an  estate  for  years,  is  not  material,  except  in  the  case 
of  a  contingent  remainder  of  freehold,  which  must  always 
be  preceded  by  a  particular  estate  oi  freehold ;  because,  as 
we  have  seen,  the  freehold  must  pass  out  of  the  grantor, 
by  the  livery  of  seisin,  at  the  time  when  the  remainder  is 
created,  and  must  vest  somewhere,  the  law  not  permitting 
it  to  be  in  abeyance;  but  when  the  remainder  is  contin- 
gent, it  cannot  vest  in  the  remainderman  dui'ing  the  sus- 
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pense  of  the  contingency,  and  therefore  it  must  vest  in 
the  particular  tenant,  or  nowhere;  and  hence  the  estate 
of  such  tenant  must  be  of  a  freehold  "nature.  And  this 
proposition  is  as  true  of  remainders  created  by  way  of  de- 
vise, use  or  grant,  as  of  those  arising  out  of  conveyances 
at  common  law.  (Fearne's  Rem.  281 ;  2  Bl.  Com.  168, 
n  (9).) 

2'.  The  Remainder  must  be  created  by  the  same  conveyance, 
and  at  the  same  time  as  the  Particular  Estate. 

This  characteristic  is  the  inevitable  result  of  the  defini- 
tion of  a  remainder.  The  remainder  and  the  particular 
estate  cannot  possibly  be  one  and  the  same  estate,  as  the 
definition  requires,  unless  they  are  created  by  the  same 
conveyance,  and  commence  or  pass  out  of  the  grantor  at 
the  same  time.  Hence  (and  l^ecause  also,  the  first  trait, 
above-named  would  not  be  otherwise  fulfilled),  if  the  par- 
ticular estate  be  void  in  its  creation,  the  remainder  is 
always  defeated.  But  when  the  remainder  is  vested  in 
interest,  and  not  contingent,  the  subsequent  destruction  of 
the  particular  estate  (the  same  having  been  good  when 
created),  does  not  affect  the  estate  in  remainder,  of 
which  Lord  Coke  gives  several  instances.  Thus,  if  the 
lessor  disseise  A,  tenant  for  life,  and  make  a  lease  to  B 
for  the  life  of  A,  remainder  to  C  in  fee,  albeit  A  re-enter, 
and  defeat  the  estate  for  life,  yet  the  remainder  to  C, 
being  once  vested  by  good  title,  shall  not  be  avoided; 
for  it  were  against  reason  that  the  lessor  should  have  the 
remainder  again  against  his  own  livery.  (2  Bl.  Com.  167 ; 
2  Th.  Co.  Lit,  134-'5.) 

3*.  The  Remainder  must  vest  in  right,  during  the  continu- 
ance of  the  particular  estate,  or  eo  instanti  (at  the  very  in- 
stant) that  it  determines. 

Tliis  characteristic,  like  those  which  have  gone  before 
it,  is  the  necessary  consequence  of  the  definition  of  a  re- 
mainder. How  can  the  particular  estate  and  the  remain- 
der constitute  the  same  estate,  unless  they  subsist,  and  are 
in  esse  at  one  and  the  same  instant  of  time,  so  that  no 
other  estate  shall  come  between  them  ?  Any  interval 
whatsoever  must  destroy  that  continuity  which  is  indis- 
pensable to  their  identity.  This  feature  it  is  upon  which 
especially  depends  the  doctrine  of  contingent  remainders. 
The  liability  of  the  particular  estate  to  determine,  before 
the  remainder  is  ready  to  vest  in  right,  does,  indeed,  ipso 
facto,  constitute  a  remainder  contingent ;  and  every  contin- 
gent remainder  is  subject  to  that  liability,  which  some- 
times is  the  only  circumstance  of  contingency  about  it. 
Hence,  if  land  be  gi-anted  to  A  for  life,  remainder  to  Z 
in  fee,  Z's  remainder  is  vested  in  him  at  the  creation  of 
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the  particular  estate  to  A  for  life ;  so  if  the  grant  were 
to  A  and  Z  for  their  joint  lives,  remainder  to  the  survi- 
vor in  fee ;  here,  though  during  their  joint  lives  the  re- 
mainder is  vested  in  neither,  but  is  suspended  upon  the 
contingency  of  which  shall  be  the  survivor,  yet  on  the 
death  of  either  of  them,  the  remainder  vests  instantly  in 
the  survivor;  wherefore  both  these  are  good  remainders. 
But  if  the  grant  were  to  A  for  life,  remainder  to  Z's  oldest 
son  unborn,  in  fee,  and  A  dies  before  Z  has  any  son,  the 
remainder  will  be  void,  for  it  did  not  vest  in  any  one, 
either  during  the  continuance,  nor  at  the  determination 
of  the  particular  estate ;  and  even  though  Z  should  after- 
wards have  a  son,  yet  should  he  not,  at  common  law,  take 
by  this  remainder ;  for  as  it  did  not  vest  in  interest,  at  or 
before  the  end  of  the  particular  estate,  it  can  never  vest  at 
all,  but  is  gone  forever.  (2  Bl.  Com.  168 ;  Fearne's  Rem. 
307-'8;  2  Th.  Co.  Lit.  137,  &  n's  (1)  &  (K);  Id.  128.) 

When  a  remainder  is  limited  to  a  person  unborn,  as  to 
Z's  oldest  son,  the  strict  rule  of  the  common  law  held  it 
needful  that  the  remainderman  should  be  actually  horn 
(and  not  merely  en  ventre  sa  mere),  at  or  before  the  deter- 
mination of  the  particular  estate.  The  contrary,  how- 
ever, having  been  held  by  the  House  of  Lords,  in  the  case 
of  a  devise,  in  Keeve  v.  Long  (3  Lev.  408 ;  1  Salk.  227), 
against  the  opinion  of  all  the  judges,  but  upon  the  ad- 
vice of  Lord  Somers,  the  statute  10  &  11  Wm.  Ill,  c.  16, 
was  enacted,  declaring  that  posthumous  children  should 
be  capable  of  taking  in  remainder,  by  deed  also,  as  if  born 
in  the  father's  life-time.  (2  Bl.  Com.  169,  &  n  (13) ;  1  Lom. 
Dig.  570-'71.) 

To  guard  against  the  contingency  of  the  particular  es- 
tate determiiiing  before  the  remainder  is  ready  to  vest,  it  is 
usual,  in  England,  to  interpose  trustees,  to  preserve  re- 
mainders; the  idea  being  that  the  estate  shall  vest  in  the 
trustees,  should  the  particular  estate  come  prematurely  to 
an  end.  In  Virginia,  this  result  is,  in  all  cases,  accom- 
plished, and  the  end  of  the  statute  above-named,  of  10  & 
11  Wm.  Ill,  also  attained,  by  a  statutory  provision,  that 
"a  contingent  remainder  shall,  in  no  case,  fail  for  want  of 
a  particular  estate  to  support  it."  (V.  C.  1873,  c.  112,  § 
12;  1  Lom.  Dig.  595  &  seq;  2  Bl.  Com.  171-'2.) 
4*.  No  Remainder  can  be  limited  after  a  Fee-simple. 

This  results  from  the  very  nature  of  things,  as  well  as 
from  the  definition  of  a  remainder.  What  remnant  can 
there  be  after  a  fee-simple,  which  is  the  whole  ?  And  this 
proposition  is  true  as  well  of  a  fee  qualified  as  a  fee  abso- 
lute. If  there  be  a  grant  of  land  to  A  and  his  heirs,  re- 
mainder to  B  and  his  heirs,  it  is  plain  that  B's  remainder 
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is  nothing.  And  so,  if  the  grant  were  to  A  and  his  heirs, 
as  long  as  Z  has  heirs,  remainder  to  B  and  his  heirs,  B's 
remainder  is  equally  void.  (2  Bl.  Com.  164;  2  Th.  Co. 
Lit.  126,  &  n  (B) ;  1  do.  505,  &  n  (W);  Fearne's  Eem.  12.) 

It  is  possible,  however,  even  at  common  law,  to  limit 
two  concurrent  fees,  by  way  of  remainder,  as  substitutes 
or  alternatives,  one  for  the  other,  the  latter  to  take  effect 
in  case  the  prior  one  should  fail  to  vest  in  interest;  al- 
though, if  the  first  does  vest  in  interest,  the  subsequent 
limitation  is  imrnediately  avoided.  Thus,  in  case  of  a 
grant  to  A  for  life,  remainder  to  Z  and  his  heirs,  and  in 
case  Z  should  die,  living  A,  then  to  W  and  his  heirs,  the 
remainder  in  fee  to  W  is  to  take  the  place  of  the  remain- 
der limited  to  Z  in  fee,  in  the  contingency  that  A  survives 
Z;  but  in  the  opposite  contingency  of  Z's  surviving  A,  Z's 
fee-simple  remainder  becomes  vested  in  interest,  and  can- 
not be  devested  by  any  contrivance  known  to  the  common 
law,  so  as  to  let  in  a  subsequent  remainder.  Such  a  limi- 
tation as  the  one  above  stated  is  called  a  limitation  on  a 
contingency  in  a  double  aspect,  and  sometimes  a  remain- 
der on  a  double  contingency.  (Loddington  v.  Kime,  1  Ld. 
Eaym.  203 ;  Doe  v.  Burnsall,  6  T.  K.  30 ;  Doe  v.  Fon- 
nereau,  2  Dougl.  505,  note;  Cooper  v.  Hepburn,  15 
Grat.  558-'9  ;  Fearne's  Eem.  373.) 

The  impossibility  of  limiting  one  fee-simple  upon  an- 
other, is  inherent  in  the  nature  of  things,  and  can  no 
more  be  effected  at  present  than  at  any  past  time.  But 
it  is  now  practicable  to  do  what  at  common  law  was  im- 
possible, namely,  to  substitute  one  fee-simple  for  another, 
not  only  in  the  event  of  the  first  failing  to  vest  (which 
was  all  that  could  be  accomplished  at  common  law),  but 
also  after  the  first  has  vested,  by  putting  an  end  thereto, 
and  transferring  the  land,  on  some  appointed  contingency, 
to  another,  provided  only  the  subsequent  limitation  shall 
take  effect,  if  at  all,  within  a  life  or  lives  in  being,  and 
ten  months,  and  twenty-one  years  thereafter,  so  as  to  pre- 
vent a  perpetuity.  This  may  be  done  by  means  of  those 
conditional  limitations  of  which  .mention  has  before  been 
made,  and  which  owe  their  being,  it  will  be  remembered, 
to  the  statutes  of  wills,  of  uses,  and  of  grants,  whereby 
any  estate  of  freehold  may  be  created  without  actual 
livery,  and  therefore  may  be  determined  without  re-entry, 
and  thus  may  be  shifted  upon  a  future  event,  from  one 
owner  to  another.  (1  Th.  Co.  Lit.  505,  &  n  (W) ;  V.  C. 
1873,  c  118,  §  2,  3  ;  Id.  c.  112,  §  W,  4;  Fearne's  Eem.  373.) 
4°.  The  Several  Species  of  Eemainders. 

Eemainders  are  either,  (1),  Vested ;  or  (2),  Contingent; 
W.  C. 
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1*.  Tested  Kemainders ;  W.  C. 
Is.  Definition  of  a  Vested  Remainder. 

A  vested  remainder  is  a  remainder  limited  to  a  cer- 
tain person,  and  on  a  certain  event,  so  as  to  possess  a 
p?'eseni  capacity  to  take  effect  in  possession,  should  the 
possession  become  vacant.     (Fearne's  Rem.  216.) 
2^.  Requisites  ;ind  Instances  of  a  Vested  Remainder. 

It  should  be  observed,  that  it  is  not  the  uncertainty 
of  ever  taking  effect  in  possession  that  makes  a  remain- 
der contingent ;  for  to  that  (^ery  remainder  is  and  must 
be  liable,  since  tlie  remainderman  may  die,  and  die 
without  heirs,  before  the  determination  of  the  particular 
estate.  Th.e  present  capacity  of  taking  effect  in  posses- 
sion, if  the  possession  were  to  become  vacant,  and  not 
the  certainty  that  the  possession  will  become  vacant  be- 
fore the  estate  limited  in  remainder  determines,  univer- 
sally distinguishes  a  vested  remainder  from  one  that  is 
contingent.  Thus,  in  case  of  a  lease  for  life  to  A,  re- 
mainder to  Z  for  life,  Z's  remainder  may  never  take  ef- 
fect in  possession,  because  Z  may  die  before  A ;  but  be- 
ing capable  of  taking  effect  in  possession,  if  the  posses- 
sion were  to  fall  by  the  death  of  A,  it  is  a  vested  re- 
mainder. On  the  other  hand,  in  case  of  a  lease  for  life 
to  A,  remainder  after  the  death  of  "W",  to  Z  in  fee,  Z's 
remainder  is  not  capable  of  taking  effect  in  possession 
during  the  life  of  W,  although  the  possession  should  fall 
by  the  determination  of  A's  estate;  and  therefore,  whilst 
W  lives,  Z's  remainder  is  contingent,  and  not  vested; 
although  upon  Ws  death,  living  A,  it  ceases  to  be  con- 
tingent, and  becomes  vested.  (Fearne's  Rem.  216 ;  2 
Bl.  Com.  169,  n(10),) 
2*.  Contingent  Remainders. 

The  -doctrine  of  contingent  remainders  will  be  ex- 
pounded in  connection  witli  the  topics  following,  namely : 
(1),  The  definition  of  a  contingent  remainder;  (2),  In- 
stances of  such  remainders;  (3),  the  several  classes  thereof; 
and  (4),  Certain  general  principles  applicable  to  contin- 
gent remainders ; 
W.  C. 
18.  Definition  of  a  Contingent  Remainder. 

A  contingent  remainder  is  a  remainder  limited  to  an 
uncertain  person,  or  on  an  uncertain  event,  or  so  limited 
to  a  certain  person,  and  on  a  certain  event,  as  not  to  pos- 
sess the  present  capacity  to  take  effect  in  possession, 
should  the  possession  become  vacant.  (Fearne's  Rem. 
116-'17;  2  Bl.  Com.  169,  n  (10).) 
2^.  Instances  of  a  Contingent  Remainder. 

The  grand  criterion  of  a  contingent  remainder  is  its 
22^ 
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present  incapacity  to  take  effect  in  possession,  should 
the  possession  become  vacant;  Thus,  in  the  case  last 
above  stated,  of  a  lease  for  life  to  A,  remainder  after  the 
death  of  W,  to  Z  in  fee,  it  has  been  seen  that,  although 
the  remainder  is  limited  to  a  certain  person  (Z),  and  on 
a  certain  event  ( Ws  death),  yet  because  it  lacks  the  pre- 
sent capacity  to  take  effect  in  possession,  it  is  contingent, 
and  not  vested.  On  the  other  hand,  as  we  have  formerly 
seen  {Ante,  p.  149,  I''),  a  grant  to  H  for  life,  and  if,  by 
any  means,  that  estate  shall  come  to  an  end  in  H's  life- 
time, remainder  to  Z  for  the  residue  of  H's  life,  gives  Z 
a  vested  remainder  (although  his  enjoyment  of  it  is  most 
improbable),  because  there  is  in  him  a  present  capacity 
to  take  effect  in  possession,  should  the  possession  become 
vacant.  (Fearne's  Eem.  216  to  218 ;  2  Bl.  Com.  169, 
n  (10).) 
3^.  The  sevferal  classes  of  Contingent  Remainders. 
See  Fearne's  Rem.  5,  &  seq. ; 
W.  C. 
l'^.  Remainders  depending  on  a  Contingent  Determination 
of  the  particular  Estate. 

e.  g..  Grant  to  A  until  Z  return  from  abroad,  and 
after  such  return  of  Z,  remainder  to  W  in  fee.     Here 
^  the  particular  estate  is  limited  to  determine  on  the  re- 

turn of  Z,  and  only  on  that  determination  of  it  is  the 
remainder  to  take  effect;  but  that  is  an  event  which 
possibly  may  never  happen,  and  therefore  the  remain- 
der, which  depends  entirely  upon  the  determination  by 
it  of  the  preceding  estate,  is  dubious  and  contingent. 
(Fearne's  Rem.  5;  Boraston's  Case,  3  Co.  20  a.) 

It  must  be  particularly  observed,  that  the  contingency 
which  brings  a  remainder  within  this  first  class  must 
be  such  as  makes  it  uncertain,  not  only  whether  the 
event  on  which  it  depends  for  becoming  vested,  de- 
termines the  preceding  estate,  but  whether  that  event 
will  ever  happen.  Consequently,  all  cases  where  the 
contingency  depends  on  the  determination  of  the  par- 
ticular estate  by  the  death  of  the  party  (which  is  an 
event  that  must  happen),  are  excluded  from  the  iirst 
clftss.  (Fearne's  Rem.  5,  n  (d).) 
2^-  Remainders  depending  on  a  Contingency  connected 
with  and  collateral  to  the  Determination  of  the  partic- 
ular Estate. 

e.  g..  Grant  of  lands  to  A  for  life,  and  if  Z  die  before 
A,  remainder  to  "W  for  life ;  here  the  event  of  Z's  dying 
before  A  does  not  in  the  least  aifect  the  determination 
of  the  particular  estate,  nevertheless  it  must  precede 
and  give  effect  to  Ws  remainder ;  but  such  event  may 
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or  may  not  happen,  and  the  remainder  for  that  reason, 
and  because  of  its  present  incapacity  to  take  effect  in 
possession,  is  contingent.     (Fearne's  Rem.  6,  &c. ;  Bo- 
raston's  case,  3  Co.  20  a.) 
"S^.  Remainders  depending  on  an  event  which  must  hap- 
pen some  time  or  other,  but  may  not  happen  during 
the  continuance  of  the  particular  estate  ;  W.  C. 
1'.  Instances  of  Contingent  Remainders  of  the  Third 
Class. 

Grant  to  A  for  life,  remainder  after  the  death  of 
W,  to  Z  in  fee;  where  the  event  is  certain,  namely, 
Ws  death,  and  the  person  certain,  that  is,  Z  ;  but  Ws 
death  may  not  happen  till  after  the  determination  of 
A's  pai-ticular  estate  by  his  death,  and  therefore,  and 
because,  moreover,  there  is  a  want  of  the  present  capa- 
city to  take  effect  in  possession,  the  remainder  is  con- 
tingent. So  a  grant  to  A  for  twenty-one  years,  if  he 
shall  so  long  live,  and  after  his  death,  to  Z  in  fee, 
makes  a  contingent  remainder,  since  A  may  outlive  the 
twenty-one  years,  whereby  the  particular  estate  would 
determine  before  the  remainder  could  commence.  And 
as  A's  estate  is  not  &  freehold,  the  contingent  remain- 
der is  void.  (Fearne's  Rem.  8 ;  Boraston's  case,  3  Co. 
20  a.) 
2'.  Exception  to  Contingent  Remainders  of  the  Third 
Class: 

Where  there  is  a  practical  certainty  that  the  event 
will  occur  during  the  continuance  of  the  particular 
estate,  the  remainder,  notwithstanding  it  falls  literally 
within  the  third  class,  is  nevertheless  ranked  among 
vested  estates ;  e.  g.  grant  to  A  for  one  hundred  years, 
if  Z  shall  so  long  live,  remainder  after  the  death  of 
Z,  to  W  in  fee.  The  mere  possibilitij  that  a  life  in 
being  may  endure  for  one  hundred  years  to  comCj 
does  not  amount  to  a  degree  of  uncertainty  sufficient 
to  constitute  a  contingent  remainder.  If  the  term 
were  short  enough  to  create  a  common  possibility  of 
the  life's  exceeding  the  term  (as  if  it  were  only  for 
twenty-one  years),  the  remainder  is  contingent,  and  if 
a  freehold,  would,  as  already  observed  .{supra  is),  be 
void,  because  not  preceded  by  a  freehold.  (Fearne's 
Rem.  21-'2  &  seq. ;  Boraston's  Case,  3  Co.  20  a; 
Beverley  v.  Beverley,  2  Yern.  131.) 
4''-  Remainders  limited  to  a  person  not  ascertained,  or  not  in 
being,  at  the  time  when  such  Limitation  is  made ;  W.  C. 
1".  Instances  of  Contingent  Remainders  of  the  Fourth 
Class. 
Grant  to  A  for  life,  remainder  to  Z's  heirs.     Here, 
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there  is  no  ascertainment  of  who  is  the  heir  of  Z,  (for 
nemo  est  hoeres  viventis),  until  Z's  death;  and  as  that 
event  may  not  happen  till  after  the  determination  of 
the  particular  estate  by  the  death  of  the  tenant  for 
life,  and  also  because  there  is  no  present  capacity  to 
take  effect  in  possession,  the  remainder  is  contingent. 
So  also,  and  for  like  reasons,  it  is  contingent,  where 
it  is  limited  to  the  first  son  of  B,  who  has  then  no  son 
born.  (Fearne's  Rem.  9;  Boraston's  Case,  3  Co.  20.) 
It  is  observable  that  §  remainder  over  may  be  so 
limited  as  to  depend  for  its  resting  on  the  happening 
of  every  kind  of  event,  constituting  the  four  sorts  of 
remainders  mentioned  by  Mr.  Fearne: 

As  a  grant  to  A  until  Z  returns  from  abroad,  and 
after  the  return  from  abroad  of  Z  and  X,  and  the 
death  of  W,  to  the  son  of  A  who  shall  first  attain  the 
age  of  twenty-one  years,  in  fee.  In  this  case,  the  re- 
mainder to  the  son  of  A,  so  far  as  it  depends  on  Z's 
return  from  abroad,  partakes  of  the  nature  of  the  Jirst 
cl'ssoi  contingent  remainders;  so  far  as  it  depends 
on  the  return  of  X,  it  partakes  of  the  nature  of  the 
second  class;  so  far  as  it  depends  on  the  decease  of 
W,  it  partakes  of  the  nature. of  the  third  class;  and 
so  far  as  it  depends  on  A's  ha-sdng  a  son  (as  yet  un-. 
ascertained,  perhaps  unborn),  who  shall  attain  the  age 
of  twenty-one  years,  it  partakes  of  the  nature  of  the 
fourth  clas^.  (Fearne's  Hem.  9,  Mr.  Butler's  note  (g).) 
2\  Exceptions  to  Contiagent  Remainders  of  the  Fourth 
Class. 

These  exceptions  are  more  numerous  than  were 
found'  to  exist  to  the  third  class  of  contingent  re- 
mainders, being  in  number  three.  They  depend,  on 
one  hand,  on  a  general  rule  of  law  respecting  limita- 
tions to  the  heirs,  where  the  ancestor  takes  an  estate 
of  freehold  in  the  same  conveyance ;  and  on  the  other, 
upon  the  respect  which  is  paid  to  the  intent  of  a  tes- 
tator, where  it  can  be  plainly  collected  from  his  wiU, 
that  he  used  the  word  heirs  as  descriptio  persona; 
whilst  yet  a  third  arises  from  the  fact  that  a  limita- 
tion of  a  so-caUed  remainder  to  the  heirs  of  the  grantar, 
continues  in  himself,  as  the  reversion  in  fee.  (Fearne's 
Rem.  27,  50.) 
W.  C. 
1^.  Remainders  limited  to  the  Heirs  of  the  Grantor. 

e.  g.  Grant  to  Z  for  life,  remainder  to  the  heu-s  of 
the  grantor.  This  limitation,  although  denominated 
a  remainder,  really  is  not  such.  It  does  not  devolve 
on  the  heirs  of  the  grantor  as  pui-chasers,  as  it  would 
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do  if  it  wei'e  a  remainder,  but  remains  in  the  grantor 
himself,  as  his  old  reversion  in  fee.  (Fearne's  Rem. 
50-51;  2  Th.  Co.  Lit.  142, 128,  n  (E);  Chudleigh's 
Case,  1  Co.  130  a;  Bingham's  Case,  2  Co.  91  b; 
Counden  v.  Clerke,  Hob.  30  a;  Godolphin  v.  Abing- 
don, 2  Atk.  57.) 
2^^.  Remainders  limited  to  the  Heirs  of  a  Living  Per- 
son, but  with  some  Qualification  annexed,  which 
designates  the  individuals  intended. 

e.  g.  Grant  to  Z  for  his  life,  remainder  to  Ws  heirs, 
now  living ;  meaning  Ws  heirs  apparent  or  presump- 
tive, at  the  time  of  the  grant,  making  the  remainder 
vested  instead  of  contingent.  (Fearne's  Rem.  290; 
2  Th.  Co.  Lit.  128,  n  (E).) 
3'^.  Remainders  limited  to  the  heirs  of  the  taker  of  the 
Particular  Estate  (being  an  Estate  of  Freehold). 

e.  g.  Grant  to  A  for  the  life  of  Z,  remainder  to  A^s 
heirs. 

The  so-called  remainder  to  A's  heirs  is  not  a  re- 
mainder, but  is  a  ipart  of  the  estate  of  A,  the  ancestor. 
The  word  "  heirs  "  in  such  a  case,  is  said  to  be  a  word 
of  limitation  (ascertaining  the  limits  of  A's  estate, 
namely,  as  an  estate  of  inheritance),  and  not  a  word 
of  purchase  (carrying  a  contingent  remainder  to  the 
heirs  of  A,  as  purchasers).  (2  Th.  Co.  Lit.  128,  n 
(E);  Fearne's  Rem.  28-'9,  &  n  (1).) 

This  is  the  famous  rule  of  law  known  for  centu- 
ries as  the  rule  in  Shelley^s  Case,  first  clearly  pro- 
pounded in  the  Year-book,  18  Edw.  II,  85,  and  ac- 
knowledg<>d,  in  argument,  to  be  an  important  canon 
of  real  property,  in  Shelley's  Case,  1  Co.  104  a. 
(Fearne's  Rem.  ■28-'9  &  seq,  &  n  (1) ;  2  Th.  Co.  Lit. 
128,  n  (E).) 

Let  us  note,  in   connexion  with   this  rule,  (1),  Its 
precise  terms;  (2),  The  circumstances  necessary  to 
concur,  in  order  that  it  may  operate;  (3),  The  rea- 
sons and  policy  of  the  rule;  (4),  Its  effect  when  ap- 
plicable; (5),  Its  application;  and  (6),  The  doctrine, 
in  Virginia,  touching  the  rule; 
W.  C. 
1^  The  precise  Terras  of  the  Rule  in  Shelley's  Case. 
Wherever  the  ancestor,  by  any  gift  or  convey- 
ance, takes  an  estate  of  freehold  in  lands  or  tene- 
ments, and  in  the  same  gift  or  conveyance,  an  estate 
is  afterwards  limited  by  way  of  remainder,  either 
mediately  or  immediately  to  his  heirs,  or  to  the  heirs 
of  his  body,  the  words  ^^  heirs,''  or  "  heirs  of  the  body," 
are  words  of  limitation  of  the  estate,  carrying  the 
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inheritance  to  ttie  ancestor,  and  not  words  of  pur- 
chase, creating  a  contingent  remainder  in  the  heirs. 
(2  Th.  Co.  Lit.  143 ;  Fearne's  Rem.  29, 28,  n  (1) ;  Shel- 
ley's Case,  1  Co.  194  a,  106  b,  n  (I,  5),  Thomas's  Ed.) 
2\  The  circumstances  necessary  to  concur,  in  order  to 
the  operation  of  the  rule  in  Shelley's  Case ;  W.  C. 
1™.  There  must  be  an  estate  of  Freehold  in  the  An- 
cestor. 

It  is  immaterial,  however,  whether  the  ancestor 
takes  the  freehold  by  express  limitation,  by  result- 
ing use,  or  \)j  implication  of  law;  and  the  possi- 
bility that  it  may  determine  in  the  ancestor's  life- 
time, does  not  prevent  the  subsequent  limitation  to 
his  heirs  from  attaching  in  himself  as  a  vested  in- 
terest. The  rule  is  also  admissible  though  the  free- 
hold be  limited  to  two  or  more  persons  jointly,  or 
as  tenants  in  common,  although,  in  that  case,  there 
are  various  distinctions  as  to  the  effect  of  the  subse- 
quent limitation  to  the  heirs,  some  of  which  wiU 
be  adverted  to  under  another  head.  (2  Th.  Co. 
Lit.  390,  &  n  (K.  1);  1  Prest.  Est  309,  313,  320; 
Fearne's  Rem.  33,  35  &  seq;  Shelley's  Case,  1 
Co.  106  b,  n  (L  5);  Thomas's  Ed.) 
2™.  The  Ancestor  must  take  the  estate  of  Freehold 
by,  or  in  consequence  of  the  same  assurance,  which 
contains  the  limitation,  to  his  heirs. 

This  requirement  is  satisfied  if  the  limitations  , 
to  the  ancestor  and  to  the  heirs  be  parts  of  the 
same  transaction,  although  contained  in. several  in- 
struments; as  a  deed  or  will  creating  a  power,  and 
an  appointment  exercising  the  power;  or  a  will,  and 
a  codicil  supplemental  thereto.  (1  -Prest.  Est. 
309;  Shelley's  Case,  1  Co.  106  b,  n  (L  5), 
Thomas's  Ed.) 
3™.  The  Interest  limited  to  the  Ancestor,  and  to  his 
Heirs,  must  be  of  the  same  quality;  that  is,  both 
legal,  or  both  equitable. 

If  there  was  an  union  of  the  limitations  to  the 
ancestor,  and  to  the  heirs,  when  one  is  legal  and 
the  other  equitable,  the  confusion  and  embarrass- 
ment in  determining  the  quality  and  properties  of 
the  resulting;  estate  would  be  extreme.  Would  it 
be  a  legal  estate  ?  Surely  not,  since  one  part  oi 
the  limitation  is  equitable.  Would  it  be  an  equit- 
able estate?  That  would  be  inconsistent  with  the 
.  fact  that  a  part  of  the  limitation  is  legal.  The 
two  limitations,  therefore,  cannot  coalesce,  and 
that  to  the  heirs,  or  heii-s  of  the  body,  is  a  eontin- 
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geni  remainder.     (Fearne's  Rem.  52,  58-'9,  &  n  (d) ; 
1  Co.  106  b,  n  (I  5(,  Thomas's  Ed.) 
4".  The  words  "  Heirs,"  or  "  Heirs  of  the  body,"  must 
be  used  in  its  iechnicnl  sense,  as  importing  a  class 
of  persons  to  take  indefinitely  in  succession. 

Hence,  if  it  appears  that  the  words  were  not 
employed  in  this  sense,  but  inaccurately,  as  desig- 
nating particular  individuals  only,  as  if  the  limita- 
tion were  to  the  heirs  now  living,  the  rule  in 
Shelley^s  case  would  not  be  applicable ;  but  the 
persons  who,  at  the  time  of  the  limitation,  were 
the  ancestor's  heirs  apparent,  or  presumptive, 
would  take  a  vested  remainder.  (Fearne's  Rem. 
210,  &  n  (a).) 
5'.  The  Reasons  and  Policy  of  the  Rule  in  Shelley's 
Case: 

The  rule  is  not  a  mean  to  discover  the  intention 
of  the  grantor  or  testator,  but  supposing  the  inten- 
tion ascertained,  the  rule  controls  it  so  far  as  it  is 
repugnant  to  the  policy  of  the  law,  giving  effect  to 
the  general  and  legal,  rather  than  to  the  more  parti- 
cular, and  proscribed  intent.  The ,  party  making 
such  a  limitation  has  in  his  mind  two  purposes, 
which  are  legally  in  conflict.  One  is  to  give  the 
ancestor  only  a  life  estate,  the  other  to  limit  the 
land  to  his  heirs  collectively,  and  in  indefinite  suc- 
cession. These  two  intents  cannot  stand  together, 
without  more  or  less  of  general  mischief  to  the 
public  welfare ;  and  the  rule  prevails  simply  to  siib- 
ordiriate  the  particular,  and  apparently  less  impor- 
tant design  of  limiting  the  ancestor's  interest  to  a 
life-estate  to  the  more  comprehensive,  and  probably 
the  preferred  purpose  of  transmitting  the  inheri- 
tance in  the  manner  indicated.  (2  Th.  Co.  Lit. 
143,  n  (P);  Id.  151,  n  (P);  Fearne's  Rem.  183,  & 
seq;  Ilarg.  Law  Tracts,  551;  3  Lom.  Dig.  ^27;  4 
Kent's  Com.  217); 
W.  C. 

1".  To  prevent  the  lord  fi'om  being  deprived  of  the 
feudal  incidents  of  Wardship  and  Marriage. 

Tliese  incidents  existed  only  when  the  heir 
claimed  by  descent,  so  that,  if  he  had  taken  by  way 
of  remainder  as  a  purchaser,  they  would  have  been 
lost  to  the  lord  And  although  this  be  a  purely 
feudal  reason,  yet  the  rule  to  which  a  feudal  rea- 
son gives  birth  does  not  cease  because  the  original 
reason  has  ceased,  as  is  exemplified  in  very  many 
doctrines  of  the  law,  e.  g.,  the  right  of  distress  for 
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rent,  apportionment  of  common,  &c.  (1  Th.  Co. 
Lit.  151,  n  (1);  2  do.- 143,  n  (P);  Ante  p.  64-'5,4'' 
&  5'.) 
2™.  To  prevent  the  inheritance  from  being  in  abey- 
ance, as  it  was  supposed  it  would  be  during  the 
ancestor's  life,  if  the  limitation  to  the  heirs  were 
construed  to  be  a  Remainder. 

The  abeyance  of  the  freehold,  as  we  have  seen, 
was  never  permitted  at  all  (Ante  p.  330,  2°) ;  nor 
that  of  the  inheritance,  save  in  case  of  absolute 
necessity;  because  there  was  thereby  created  a 
suspension  of  various  operations  of  law,  particu- 
larly of  the  remedies  for  the  recovery  of  lands  by 
real  actions.  (2  Th.  Co.  Lit.  143,  n  (P);  Hargr. 
Law  Tracts,  499.) 
3™.  To  prevent  the  non-alienability  of  the  Inheritance 
during  the  Ancestor's  life-time. 

If  the  limitation  to  the  heirs  was  a  contingent, 
remainder  in  them  of  the  inheritance,  of  course 
it  would  remain  inalienable  during  the  ancestor's- 
life-time,  because  it  is  not  ascertained  who  his  heirs- 
are  until  his  death ;  nemo  est  hoeres  viventis.  (2 
Th.  Co.  Lit.  143,  n  (P).) 

This  reason  and  the  second  are  much  insisted 
on  by  Mr.  J.  Blackstone  in  his  famous  argument 
in  Perrin  v.  Blake,  (4  Burr.  2579 ;  Hargr.  Law 
Tracts,  499,  500),  in  which  he  ascribes  the  rule, 
in  part,  to  a  desire  to  facilitate  the  alienation  of 
land,  and  to  throw  it  into  the  track  of  commerce 
one  generation  sooner  than  if  the  ancestor  were 
regarded  as  only  tenant  for  life,  and  the  heir  as 
the  purchaser  of  the  inheritance.  He  likens  the 
case  to  the  ordinary  limitation  to  a  man  and  Ms 
heirs,  which  is  universally  recognized  without  dis- 
pute, as  vesting  an  inheritance  in  the  grantee  him- 
self, who,  in  the  quaint  language  of  Lord  Coke, 
"  during  his  life,  beareth  in  his  body  (in  judgment 
of  law)  all  his  heirs,"  who  are  so  totally  in  him 
that,  in  the  case  supposed,  he  may  give  the  lands 
to  whom  he  will.  And  with  a  manliness  whick 
does  him  honor,  considering  the  fashion  which 
just  then  prevailed,  of  decrying  the  rule,  the 
learned  commentator  declares  that,  however  nar- 
row and  illiberal  the  original  establishment  of  the 
rule,  or  the  adhering  to  it  in  later  times,  may  have 
been  represented  in  argument,  he  was  of  opinion 
that  those  constructions  of  law  which  tend  to 
facilitate  the  sale  and  circulation  of  property  in  a 
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free  and  commercialv  country,  and  which  make  it 
more  liable  to  the  debts  of  the  visible  owner,  who 
derives  a  great  credit  from  that  ownership,  are 
founded  upon  principles  of  public  policy  altogether 
as  open  and  as  enlarged  as  those  which  favor  the 
accumulations  of  estates  in  private  families,  by 
fettering  inheritances  till  the  full  age  of  posterity 
as  yet  unborn,  and  which  may  not  be  born  for 
half  a  century.  (Hargr.  Law  Tracts,  500.) 
4™.  To  preserve  the  marked  distinctions  between 
Descent  and  Purchase,  and  to  prevent  title  by  De- 
scent from  being  stripped  of  its  proper  Incidents 
(e.  g.  liability  for  Debts),  and  disguised  with  the 
qualities  of  a  Purchase. 

If  the  heir  takes  by  purchase,  he  is  not  liable, 
by  virtue  of  his  ownership  of  the  lands,  for  the 
ancestor's  debts ;  but  if  the  inheritance  is  vested 
in  the  ancestor,  the  heir  succeeding  thereto  is,  to 
the  extent  of  its  value,  answerable  at  common 
law  for  the  ancestor's  record  debts,  and  the  spe- 
cialtj'-debts  binding  the  heirs,  and  in  Virginia,  for 
all  the  debts.     (2  Th.  Co.  Lit.  151,  n  (P).) 

This  fourth  reason  is  particularly  insisted  on  by 

Mr.  Hargrave  in  his  masterly  exposition  of  the 

rule.     (Hargr.  Law  Tracts,  489,  551;  2  Th.  Co. 

Lit.  151,n.  (P).) 

4}.  The  Effect  of  the  Rule  in  Shelley's  Case,  when  it 

is  Applicable. 

Instead  of  a  contingent  remainder  in  the  heirs,  an 
estate   of    inheritance   is   vested    in   the    ancestor. 
(Fearne's  Eem.  28-'9,  n  (1).) 
5K  The  Applig^ation  of  the  Kule  in  Shelley's  Case ; 

W.  G. 
1™.  The  cases  wherein  the  words  "heirs"  or  "heirs 
of  the  body,"  are  considered  luords  of  Limitation, 
and  not  words  of  Purchase ;  W    C. 
1".  Although  there  is  a  possibility  of  the  Estate  for 
life  determining  in  the  life-time  of  the  Ancestor 
himself. 

e.  g.  Grant  to  A  and  B  during  their  joint  lives, 
remainder  to  Z  for  life,  remainder  to  Ah  heirs. 
Here,  if  B  and  Z  die,  living  A,  it  terminates  the 
freehold  estate  and  the  subsequent  remainder  in 
the  life-time  of  the  ancestor  A,  and  yet  the 
rule  applies  so  as  to  vest  the  inheritance  in  A. 
At  least  to  this  conclusion  Mr.  Fearne  comes, 
with  irresistible  force  of  reason  and  authority, 
against    the    opinion   of    Mr.    Sergeant    Rolle. 
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(■Fearne's  Eem.  30,33;  2  Th,  Co.  Lit  143,  n 
(P);  2Kolle's  Abr.  418.) 
2°.  Where  a  joint  limitation  of  the  Freehold  to  seve- 
ral is  followed  by  a  joint  limitation  to  the  Heirs  of 
the  same  Parties. 

e.  g.  Grant  to  A  aAd  B  for  their  joint  lives,  re- 
mainder to  C  for  life,  remainder  to  the  heirs  of  A 
and  B.  Here,  both  limitations  being  of  the  same 
quality,  that  is,  both  joint,  the  fee  vests  in  them 
jointly.  So  it  does,*also,  vrhere  the  limitation  of 
the  freehold  is  to  husband  and  wife,  remainder 
to  their  heirs.  (1  Th.  Co.  Lit.  743-'4;  Fearne's 
Eem.'35-'6._) 
3^^- Where  a  joint  limitation  of  the  Freehold  to 
several,  is  followed  by  a  limitation  to  the  Heirs  of 
one  of  them-. 

e.  g.  Grant  to  A  and  B  for  their  lives,  and 
after  their  deaths,  to  the  heirs  of  B,  or  to  the 
heirs  of  the  survivor.  The  inheritance  is  said  to 
be  executed  sub-modo;  that  is,  to  some  purposes, 
but  not  to  all.  For  though  the  inheritance  is  so 
far  _  blended  with  the  possession  as  not  to  be 
grantable  by  way  of  remainder,  away  from  or 
without  the  freehold;  yet  it  is  not  so  executed 
in  possession  as  to  sever  the  jointure.  (Fearne's 
Rem.  36;  1  Th.  Co.  Lit.  745-'7 ;  Wiscot's 
Case,  3  Co.  61  a  &  n  (G),  (Thomas's  Ed).) 
4°.  Where  the  limitation  of  the  Freehold  is  not 
joint,  but  successively  to  two  or  more,  with  Re- 
mainder to  their  Heirs. 

e.  g.  Grant  to  A  for  life,  remainder  to  B  for 
life,  remainder  to  the  heirs  of  A  and  B.  The 
ultimate  limitation  is  not  executed  in  possession 
jointly,  "but  the  rule  applies,  and  A  and  B  take 
several  inheritances,  and  are  tenants  in  common 
.  thereof.  (2  Th.  Co.  Lit.  743-'4;  Fearne's  Rem. 
36;  Stephens  v.  Britridge,  1  Lev.  36.) 

It  may  not  be  amiss  to  add,  that  in  England,  if 
A  and  B  were  a  man  and  a  ivoman  who  could  in- 
termarry legally,  and  the  limitation  were  to  the 
heirs  of  their  bodies,  they  would  take  a  joint  inherit- 
ance in  tail.  (Fearne's  Rem.  36;  1  Th.  Co.  Lit. 
743-'4.) 
5"^.  Where  a  Contingent  Limitation  intervenes  be- 
tween the  particular  estate  to  the  Ancestor,  and 
the  subsequent  limitation  to  the  Heirs.. 

e.  g.  Grant  to  A  for  life,  remainder  to  Z  for 
life,  if  he  should  survive  W,  remainder  to  -4'« 
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heirs.  The  limitation  to  the  heirs  of  A  unites 
with  A's  freehold  only  sub-modo,  opening,  if  ne- 
cessary, to  let  in  the  intervening  estate.  (Fearne's 
Rem.  37  ;  Lewis  Bowles'  case,  11  Co.  80  a.) 
&^-  Where  the  limitation  is  of  a  Freehold  to  the 
Ancestor,  and  a  subsequent  limitation  to  ]\\&  heir, 
in  the  singular  number,  without  words  of  limita- 
.tion  superadded. 

e.  g.  Grant  to  A  for  life,  remainder  to  A^s 
heir.  Notwithstanding  the  word  is  in  the  singu- 
lar number,  yet  without  superadded  words  of 
limitation,  such  as  existed  in  Archer's  case  (1  Co. 
66  b),  it  is  nornen  collectivum,  and  embraces  the 
whole  succession  of  heirs.  (Fearne's Rem.  l78-'9.) 
In  Archer's  case  the  limitation  was  to  "R  A 
for  life,  and  afterwards  to  the  next  heir  male  of 
R  A,  and  to  the  heir  male  of  the  hody  of  such 
next  heir-male.''^  These  words  of  superadded 
limitation  were  held  to  prevent  the  application 
of  the  rule,  and  to  vest  in  R  A's  heir  male,  a 
contingent  remainder  in  tail-male.     {Post  p.  351, 

But  if  the  intent  appear  to  be  that  the  persons 
who  are  to  take  the  so-called  remainder  shall  be 
the  heirs,  or  heirs  of  the  body,  &c.,  of  the  first 
taker,  in  indefinite  succession,  the  rule  is  applica- 
ble, notwithstanding  words  of  modification  are 
superadded  which  are  inconsistent  with  the  estate 
of  inheritance  in  the  ancestor  which  the  rule 
gives.  Thus,  in  the  leading  case  of  Jesson  v. 
Wright,  2  Bligh's  P.  C.  1,  the  devise  was  in  sub- 
stance to  Wmiam  for  life,  and  then  to  the  heirs 
of  his  body,  share  and  share  alike,  as  tenants  in 
common  ;  and  it  was  determined,  after  great  cod- 
sideratiouj  by  the  House  of  Lords,  that  William 
took  an  estate  tail,  out  of  regard  to  the  general 
intent.  So,  in  Moore  v.  Brooks,  12  Grat.  135, 
143  &  seq;  a  devise  to  M  and  B  dm-ing  their  na- 
tural lives  and  no  longer,  and  then  to  be  equally 
divided  between  their  lieirs,  lawfully  begotten, 
was  held,  by  reason  of  the  rule  in  Shelley's  case, 
to  vest  the  inheritance  in  M  and  B.  And  in 
Hall  V.  Smith,  25  Grat.  70,  72  &  seq,  a  bequest 
of  chattels  to  M  for  life,  and  after  her  death  to 
the  lawful  issue  of  her  body,  to  them  and  their 
assigns  forever,  was  construed  to  give  M  an  abso- 
lute interest  in  the  chattels;  the  case  being  con- 
sidered as  ruled  by  Jesson  v.  Wright,  and  Moore 
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V.  Brooks,  with  many  others  .of  similar  import,, 
collected  and  reviewed  in  2  Jarm.  Wills,  271. 

The  earlier  Virginia  cases   are  reviewed  by 
Judge  Allen  in  delivering   the  apinion  of  the 
court  in  Moore  v.  Brooks,  12  Grat.  148  &  seq. 
7°.  Where  the  Ancestor  takes  the  Freehold  J>y  iTn- 
plication. 

e.  g.  Devise  to  Z  for  life  after  the  death  of  A 
[devisor's  heir),  remainder  to  W  for  life,  remain- 
der to  A''s  heirs.  A  takes  an  estate  for  life  5jr 
imjplication,  for  since  Z  is  not  to  have  the  land 
until  after  A's  death,  and  A  is  the  heir  of  the 
devisor,  there  would  be  no  one  to  whom  it  could 
go  unless  A  took  it ;  and  this  estate  for  life  by 
implication  unites  with  the  limitation  to  A's 
heirs,  as  readily  as  if  it  had  been  granted  in  ex- 
press terms.  (Feame's  E.em.  40  &  seq.) 
8°.  Where  an  estate  of  Freehold  is  limited  to  one 
by  Deed,  and  afterwards,  in  his  life  time,  under 
an  execution  of  a  Power  of  Appointment  con- 
tained in  the  same  Deed,  there  is  a  Limitation  to 
his  Heirs. 

e.  g.  Limitation  to  the  use  of  A  for  life,  and 
after  his  decease  to  such  uses  as  Z  shall  appoint, 
who  afterwards,  in  A's  life  time,  appoints  the  use 
to  the  heirs  of  A.  It  being  a  well  iinderstood 
principle  that  an  appointee  claims  always  under 
the  instrument  which  created  the  power,  it  follows 
•  that  the  heirs  of  A  stand  in  the  same  position  as 
if  the  instrument  limiting  the  use  to  A  had  after- 
wards itself  made  the  limitation  to  his  heirs. 
(Fearne's  Eem.  74 ;  Yenables  v.  Morris,  7  T.  R- 
342,  347.) 
9°  Where  the  subject  of  the  Limitation  is  a  Term 
for  years,  or  any  other  chattel-interest. 

The  rule  in  Shelley's  case  is  applied  in  limita- 
tions of  terms  for  years,  and  of  personal  chattels, 
nearly  as  in  case  of  freeholds  in  lands,  iy  analogy 
thereto.  Thus,  if  a  term  for  one  hundred  years 
be  given  to  A  for  life,  and  afterwards  to  A's 
heirs^  these  latter  words  are  construed  generally 
to  be  words  of  limitation,  and  the  whole  property 
vests  in  A.  The  only  diversity  seems  to  be  that 
a  less  circumstance  is  allowed  in  case  of  chattels, 
to  show  the  intention  that  the  heirs  were  intended 
to  take  as  purchasers.  (Fearne's  Eem.  492  & 
seq,  &  n  (a);  3  Lom.  Dig.  339.) 

The   rule   has  also   been   applied   in   limita- 
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tions  of  estates  pur  auter  vie.  Thus,  if  an  estate 
for  three  lives  be  given  to  M  for  life,  and  after- 
wards to  M^s  heirs,  M  takes  the  whole  property. 
(3  Lom.  Dig.  338-'9;  Fearne's  Eem.  496.) 

10°.  The  Application  of  the  Eule  in  Shelley's  case 
to  Wills  r 

There  seems  to  be  no  essential  difference  in 
the  application  of  the  rule  to  wills  and  to  deeds. 
The  rule  is  not  a  medium  for  ascertaining  the  in- 
tent, but  supposes  the  intent  to  be  ascertained  by 
the  methods  usually  employed  therefor.  Wills 
being,  for  the  most  part,  more  complicated  in 
their  provisions,  and  less  formal  in  their  phrase- 
ology, a  difhculty  is  more  frequently  experienced 
in  determining  the  intention  in  thera,  than  in  the 
case  of  deeds;  and  this  appears  to  be  the  only 
diversity  between  the  two  classes  of  assurance  in 
this  particular.  Where  the  estate  is  so  given, 
that  after  tlie  limitation  of  a  freehold  to  the  an- 
cestor, it  is  to  go  to  every  person  who  can  claim 
as  heir  to  the  ancestor,  the  word  heirs  must  be  a 
word  of  limitation.  That  is,  if  the  limitation  to 
the  heirs  is  so  calculated  and  directed  that  the 
person  claiming  under  it  must  entitle  himself 
merely  under  the  description  of  heir  to  the  first 
taker,  in  the  technical  sense  of  the  word ;  and  if 
there  is  nothing  to  restrain  the  same  words  from 
equally  extending  to,  and  comprehending  all 
other  persons  successively  answering  the  same 
description,  or  from  entitling  them  alike  under 
it,  and  eo  nomine  only;  then,  whether  the  limita- 
tion be  contained  in  a  deed  or  a  will,  the  itile 
applies,  and  the  ancestor  takes  an  estate  of  inhe- 
ritance. (Fearne's  Hem,  186  &  seq,  194  &  seq, 
199  &  seq;  2  Th.  Co.  Lit.  147,  n  (P);  Jones  v. 
Morgan,  1  Bro.  0.  C.  319,  &c. ;  Roe  v.  Bedford, 
4  M^  &  S.  364,  &c.) 

11°.  The  Application  of  the  Rule  in  Shelley's  case 
to  Trust-Estates. 

The  important  distinction  here  is  between 
trusts  executory,  where,  as  generally  happens  in 
marriage-articles,  the  completion  of  the  limitation 
is  referred  to  a  future  conveyance  or  settlement, 
which  is  directed  to  be  afterwards  made,  and 
trutts  executed,  where  the  limitation  is  finally  set- 
tled as  it  is  to  stand,  and  no  such  executory  me- 
dium is  contemplated.  In  executed  trusts,  the 
rule  in  Shelley's  case  is  applied  with  scarcely  less 
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uniformity  than  in  legal  estates ;  whilst  in  execur- 
tory  trusts,  the  court  regards  -the  end  and  con- 
sideration of  the  transaction,  and  will  esteem  the 
projected  limitation    to   the   heirs  to  carry  the 
inheritance  to  the  ancestor,  or  to  give  an  estate 
by  way  of  contingent  remainder  to  the  heirs,  as 
will  best  subserve  the  intent.    (Fearne's  E.em.  55, 
90  &  seq,  114  &  seq,  136  &  seq,  143  &  seq;  1 
Prest.  Est.  382-'3  &  seq,  387  &  seq;  2  Th.  Co. 
Lit.  145,  n  (P).) 
2™-  The  Cases  whereiif  the  words  "heirs,"  or  "heirs 
of  the  body,"  are  considered  words  of  Purchase, 
and  not  of  Limitation,  and  wherein,  consequently, 
the  rule  in  Shelley's  ease  applies  not ;  W.  C. 

1°.  "Where  the  Ancestor's  Freehold  is  Equitable, 
and  the  Limitation  to  the  Heirs  is  legal;  or  vice 
versa. 

e.  g.  Grant  to  trustees,  in  trust  for  A  during 
his  life,  and  after  A's  death,  in  trust  for  Z  for 
his  life,  and  after  Z's  death,  to  the  heirs  of  A. 
There  can  be  no  union  of  these  limitations.  And 
so  there  could  be  no  union  if  the  grant  were  to 
A  for  life,  and  then  to  Z  for  life,  and  after  Z's 
death,  to  trustees  in  trust  for  A's  heirs.  {Ante 
p.  342,  3";  Fearne's  Rem.  52,  58-'9,  &  n  (d); 
Shelley's  Case,  1  Co.  106  b,  n  (I.  5),  Thomas's 
Ed.) 

2".  Where  a  limitation  of  the  Freehold  to  the  An- 
cestor is  followed  by  a  Remainder  to  the  heirs  of 
the  Ancestor,  and  of  another. 

e.  g.  Grant  to  A  for  life,  remainder  to  the  heirs 
of  A  and  B.  This  is  a  contingent  remainder  in 
the  heirs  of  A  and  B,  and  not  a  vested  estate ; 
for  though  every  person  may  so  far  be  supposed 
to  carry  his  own  heirs  in  himself,  during  his  life, 
as  that  a  limitation  to  them  where  he  tkkes  a  pre- 
ceding freehold  may  vest  in  himself,  yet  no  person 
can  be  supposed  to  include  in  himself  the  heirs 
of  himself  and  of  somebody  else.  (Fearne's  Rem. 
38,  312  ;  2  Th.  Co.  Lit.  144,  n  (P) ;  Denn  v.  Gil- 
lot  &  als,  2  T.  R.  435.) 

3°-  "Where  the  limitation  of  the  Freehold  to  the 
Ancestor  ia  by  one  conveyance,  and  the  liinitar 
tion  to  the  heirs  is  by  Another. 

e.  g.  Grant  to  A  for  life,  remainder  to  the 
heirs  of  B,  and  afterwards  grant  by  A  of  his  life- 
estate  to  B,  whereby  he  becomes  tenant  for  the  life 
of  A,  remainder  to  his  own  heirs.     The  estate  to 
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B's  heirs  is  not  executed  in  B,  but  is  a  contingent 
remainder  in  his  heirs      (Fearne's  Rem.  71 -'2.) 

It  will  be  remembered  that  where  an  estate  is 
limited  by  deed  to  one  for  life,  and  afterwards 
there  is  a  limitation  in  his  life-time  to  his  heirs, 
under  an  execution  of  a  power  of  appointment 
contained  in  the  same  deed,  the  appointment  is 
looked  upon  as  taking  effect  under  the  original 
deed,  and  therefore  as  giving  the  inheritance  to 
the  ancestor.  (Fearne's  Hem.  74;  Ante  p.  348, 
^\) 
4"-  Where  the  limitation  of  the  Freehold  to  the 
Ancestor  is  followed  by  a  limitation  to  his  heirs, 
but  accompanied  by  words  of  qualification,  or 
super-added  limitation. 

e.  g.  Grant  to  A  for  life,  remainder  to  the  heirs 
of  A  now  living  ;  or  remainder  to  the  heirs  of  A, 
share  and  share  alike,  as  tenants  in  common  ; — 
or  remainder  to  the  sons  of  A,  and  their  heirs  ; 
— or  remainder  to  the  heir  of  A,  and  the  heirs 
male  of  the  hody  of  such  heir.  In  all  these  cases, 
the  subsequent  words  of  limitation  are  words  of 
purchase,  creating  a  remainder  in  the  party  to 
whom  the  limitation  is  made,  which  will  be  vested 
if  the  person  is  ascertained,  and  contingent  if  he 
is  not  ascertained.  (Fearne's  Hem.  150  &  seq ; 
Id.  178-9,  210;  2  Th.  Co.  Lit.  145,  n  (P);  4 
Kent's  Com.  220 ;  Archer's  case,  1  Co.  66  b ; 
Lewis  Bowles'  case,  11  Co.  30  a;  Doe  v.  Laming, 
2  Burr.  1100.) 
5°.  Where  the  limitation  of  the  Freehold  to  the 
Ancestor  is  followed  by  a  limitation  to  his  sons, 
children,  &c. 

e.  g.  Grant  to  A  for  life,  remainder  to  the 
sons,  or  children  of  A.  These  words,  sons  or 
children,  do  not  betoken  that  indefinite  succession, 
which  the  rule  in  Shelley's  case  supposes,  and 
which  the  words  heirs  or  heirs  of  the  body  import ; 
and  they  are  therefore  words  of  purchase,  and 
not  of  limitation,  vesting  a  remainder  in  the  sons, 
&e. ,  and  not  an  inhei-itance  in  the  ancestor. 
(Fearne's  Eem.  150-'51,  153;  2  Th.  Co.  Lit. 
145,  n  (P).) 
6°.  Where  the  Ancestor  takes  no  preceding  estate, 
or  not  an  estate  of  Freehold. 

e.  g.  Grant  to  A  for  life,  remainder  to  Z^s  heirs, 
or  grant  to  A  for  ten  years,  remainder  to  A's 
heirs.     In  both  these  cases  (and  also  when  the 
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ancestor  is  dead  at  the  time  of  the  graat),  the 
heirs  take  by  purchase  a  contingent  remainder,  or 
in  the  latter  case,  a  vested  estate  in  presenti,  and 
the  words,  heirs,  or  heirs  of  the  body,  in  such  cases 
fulfil  the  double  function  of  indicating  the  per- 
sons to  take,  and  also  of  marking  the  duration  of  the 
esi'ite.  (2  Th.  Co.  Lit.  145,  n  (P),  Fearne's  Kem. 
82,  n  (P);  Id.  80.)  But  in  the  case  of  the  grant 
to  A  for  ten  years,  remainder  to  A's  heirs,  the 
remainder  is  void.  The  illustration  means  only 
that  the  word  "heirs,"  in  such  a  case,  is  not  a 
word  of  limitation,  but  of  purchase. 
7°.  Where  the  subsequent  Limitation  is  not  in  the 
nature  of  a  Remainder,  but  of  an  Executory 
Xiimitation. 

The  rule  in  Shelley's  ease  applies  only  where 
the  subsequent  limitation  is  after  the  similitude 
of  a  remainder,  and  not  when  it  is  an  executory 
limitation.  The  reason  seems  to  be,  that  an  execu- 
tory limitation  is  not  a  part  of  the  same  disposi- 
tion with  the  preceding  estate,  but  is  a  distinct 
and  alternative  disposition.  ^Fearne's  Rem.  276.) 
6^  The  Doctrine  in  Virginia  touching  the  Rule  in 
Shelley's  case. 

The  statutes  of  Virginia,  imitating  those  of  New 
York,  have  very  much  circumscribed  the  applica- 
tion of  this  famous,  and  upon  the  whole  judicious, 
rule  of  property.  They  declare  that  "where  any 
estate,  real  or  personal,  is  given  by  deed  or  will  to 
any  person  for  his  life,  and  after  his  death  to  his 
heirs,  or  to  the  heirs  of  his  body,  the  conveyance 
shall  be  construed  to  vest  an  estate  for  life  only  in 
such  person,  and  a  remainder  in  fee-simple  in  his 
heirs,  or  the  heirs  of  his  body."  (V.  C.  1873,  c. 
112,  §  11;  4  Kent's  Com.  232.) 

If  the  intent  of  this  statute  was  to  abolish  the 
rule,  as  it  would  seem  to  have  been,  it  has  imper- 
fectly accomplished  the  result.  The  rule  applies 
to  all  cases  where  the  ancestor  takes  any  estate  of 
freehold,  with  remainder  to  his  heirs,  &c.,  whilst 
the  statute  prescribes  a  different  construction  only 
in  those  cases  where  the  limitation  to  the  ancestor 
is  for  his  life.  The  terms  of  the  statute,  therefore, 
would  not  be  applicable  where  the  limitation  is  to 
the  ancestor  for  the  life  of  another,  nor  indeed,  for 
any  other  freehold  estate,  save  only  fur  his  own  life. 
4^.  Certain  General  Principles  applicable  to  Contingent 
Remainders. 
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These  general  principles  relate  to  (1),  The  character 
of  the  particular  estate  which  must  precede  a  contingent 
remainder;  (2),  The  period  witliin  which  a  contingent 
remainder  must  vest  in  interest;  (3),  The  nature  of  the 
contingency  upon  which  it  must  be  limited ;  (4),  The 
disposition  of  the  inheritance  pending  the  contingency ; 
(5),  The  effect  of  the  intervention  of  a  contingent  re- 
mainder, between  the  particular  estate,  and  the  remainder 
over;  (6),  The  effect  of  a  contingency  annexed  to  a  pre- 
cedent estate,  on  the  ulterior  limitations;  and  (7),  The 
transmissibility  of  contingent  remainders; 
W  C. 
I''.  The  Character  of  the  Particular  Estate  which  must 
precede  a  Contingent  Remainder. 

Supposing  the  contingent  remainder  to  be  one  of 
freehold.,  we  have  arlready  seen  {Ante  p.  333,  1'), 
that  it  must  be  preceded  by  an  estate  of  freehold,  or 
else  there  would  be  none  to  whom,  at  common  law,  the 
livery  of  seisin  could  be  made.  (Fearne's  Rem.  281; 
2  Bl.  Com.  168,  n  (9).) 
2*^.  The  Period  within  which  a  Contingent  Remainder 
must  vest  in  interest. 

We  have  already  seen  {Ante  p.  334,  3'  .&c.,),  that  it 
must  vest  in  interest  or  right.,  during  the  continuance 
of  the  particular  estate,  or  eo  instanti  that  it  determines; 
because  else  there  would  be  an  interval  between  the 
two  parts  of  the  estate,  namely,  the  particular  estate 
and  the  remainder,  which  would  prevent  them  from 
being  one  and  the  same  estate,  as  the  definition  of  a 
remainder  requires.  It  wall  be  remembered  that  our 
statute  in  Virginia  obviates  any  failure  of  the  remain- 
der from  this  cause,  without  the  device  of  trustees  to 
preserve  it,  by  providing  that  "a  contingent  remainder 
shall  in  no  case  fail  for  want  of  a  particular  estate  to 
mpport  if'  (V.  C.  c.  116,  §  12;  1  Lom.  Dig.  595  & 
seq,  570-'71 ;  2  Bl.  Com.  171-'2,  169,  &  n  (13),  168 ; 
Fearne's  Rem.  307-'8.) 
S*".  The  Nature  of  the  Contingency,  upon  which  a  Con- 
tingent Remainder  must  be  limited. 

Let  us  observe  (1),  The  dependence  of  the  con- 
tingency upon  an  illegal  event;  (2),  The  remoteness  of 
the  contingency;  (3),  The  contingency's  enuring  to  de- 
feat the  particular  estate;  and  (4),  Words  importing 
time,  and  not  contingency. 
W.  C. 
1*.  The  Dependence  of  the  Contingency  upon  an  Illegal 
Event. 

The  law  will  never  adjudge  a  grant  good  by  reason 
23 
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of  a  possibility  or  expectation  of  a  thing  which  is 
against  law,  for  that,  says  Lord  Coke,  is  "poteiitia  re- 
motissima  et  vana,  which  by  intendment  of  law  nun- 
quam  venit  in  actum."  Hence,  a  remainder  to  an  un- 
born, or  rather  to  an  unbegntten  bastard,  it  is  said,  is 
void,  for  "the  law  does  not  favor  such  a  generation." 
The  legality  of  a  contingency  on  which  a  remainder- 
is  limited  becomes  sometimes  a  question  in  connec- 
tion with  limitations  over,  by  way  of  remainder,  upon 
attempts  to  alien,  charge,  or  otherwise  dispose  of  the 
subject,  or  in  the  event'of  insolvency  or  bankruptcy,, 
being  taken  in  execution,  or  in  any  way  becoming 
liable  to  be  vested  in  a  stranger ;  and  such  limitations 
seem  to  be  recognized  as  legal,  notwithstanding  they 
may  operate  to  screen  the  subject  from  the  debts  of 
the  owner.  So  far  as  that  residt  is  concerned,  how- 
ever, it  would  appear  that  the  property  must  not 
move  from  the  party  for  whose  benefit  the  stipulation 
is  made,  who  cannot  be  permitted  to  hedge  his  effects 
about  with  exemptions  from  liability  for  his  own 
debts,  however  a  stranger  may  so  contrive  that  what 
he  gives  another  shall  be  thus  exempt  from  the  debts 
of  the  donee.  (Fearne's  Rem.  249,  &  n  (a);  Cholm- 
ley's  Case,  2  Co.  51  b;  2  Th.  Co.  Lit.  128,  n  (F); 
Lockyer  v.  Savage,  2  Stra,  947;  Kidney  v.  Couss- 
maker,  1  Ves.  436,  Sumner's  note;  Ex-parte  Cooke,  8 
Ves.  353,  &  Sumner's  note;  Shee  v.  Hale,  13  Ves. 
407,  and  Sumner's  note;  Higginbotham  v.  Holme,  19 
Yes.  91.) 
2\  The  Kemoteness  of  the  Contingency. 

It  is  requisite  that  the  possibility  upon  which  a  re- 
mainder is  to  depend  should  be  a  common  possibility, 
and  potentia  propmqua,  as  death,  or  death  without  is- 
sue, or  coverture,  or  the  like,  and  not  potentia  duplex 
out  'remota.  Hence,  a  remainder  to  a  corp'oration  not 
in  being  at  the  time  of  the  limitation,  is  void,  although 
it  be  erected  during  the  continuance  of  the  particular 
estate.  So  a  lease  for  life,  remainder  to  the  heirs  of  A, 
is  good  because,  by  common  possibility,  A  may  die 
during  the  particular  estate ;  yet  if  there  be  no  such 
person  as  A  at  the  time  of  the  limitation,  the  re- 
mainder is  void,  although  such  a  person  as  A  should 
be  born  and  die  during  the  life  of  the  tenant  for  life, 
yet  his  heir  shall  not  take  by  virtue  of  such  limitation. 
So  also,  a  remainder  limited  to  the  first-born  son  of  B, 
who  has  no  son  then  born,  is  valid  because  dependent 
upon  a  common  possibility ;  ■but  if  limited  to  \h.Q  first- 
born son  of  B,  named  Thomas,  B  having  then  no  son, 
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this  is  void.     In  each  of  these  cases,  the  possibility 
upon  which  the  void  remainders  are  limited  amounts 
to  the  concurrence  of  two  several  contingencies,  not 
independent  and  collateral,  but  the  one  requiring  the 
previous  existence  of  the  other,  and  yet  not  necessarily 
arising  out  of  it.   Thus,  in  the  instance  secondly  above- 
stated,  that   such  a  person  as  A   should    come    into 
being  is  a  very  contingent  event,  and  that  he  should 
die  during  the  particular  estate,  is  another  uncertainty 
grafted  upon  the  former.     This  is  called  a  possibility 
upon  II  possibility,  which  is  never  admitted.      And 
thus,  future    limitations    by  way  of  remainder,  are 
kept  within  very  narrow  limits,  in  respect  to  inalien- 
ability, in  no  case  by  possibility  exceeding  a  life  or 
lives  in  being,  and  a  few  years  over.     (Fearne's  Rem. 
250 ;  1  Th   Co.  Lit    128,  n  (F) ;  Cholmley's  Case,  2 
Co.  51  b.     But  see  Wms.  R.  Prop   253,  &  n  2.) 
3'.  The  Contingency's  Enuring  to  defeat  the  Particular 
Estate;  W.  C. 
I''.  Those  cases  where  the  contingency  upon  which  the 
subsequent  limitation  is  intended  to  take  effect,  is ' 
repugnant  to  any  rule  of  law,  or  contrariant  in  itself, 
or  inconsistent  with  the  quality  or  nature  of  the  Par- 
ticular Estate. 

Thus,  a  contingency  upon  which  a  remainder  is 
limited  must  determine  or  avoid  the  whole,  and  not  a 
'part  only,  of  the  estate  to  which  it  is  annexed.  And, 
therefore,  a  limitation  whereby  a  j^receding  estate 
for  life  or  in  tail  is  interrupted  for  a  certain  period, 
to  be  again  afterwards  revived,  with  a  remainder  fol- 
lowing, is  not  admissible,  and  the  remainder  is  void. 
Suppose,  for  instance,  that  there  is  a  grant  to  A  in 
toil,  provided  that  if  A  make  any  attempt  to  aliene  or 
discontinue  the  estate-tail,  the  same  shall  absolutely 
cease  during  his  life,  as  though  A  were  naturally  dead, 
and  thereupon  the  premises  shall  remain  to  B,  for  the 
residue  of  A's  life,  and  after  A's  death,  shall  remain 
and  descend  to  the  heirs  of  A^s  body,  as  if  no  inter- 
ruption had  occurred;  the  remainder  limited  to  B  is 
void,  because  it  is  limited  upon  a  contingency  repug- 
nant to  the  rule  of  law  above-mentioned,  namely,  that 
the  vihole,  and  not  a,  part  only,  of  an  estate  must  be 
avoided  hj  a  proviso,  or  else  the  same  is  of  no  effect. 
The  remainder  is  further  void,  because  the  proviso  is 
repugnant  to  the  nature  and  quality  of  an  estate-tail 
in  prohibiting  the  alienation  thereof,  even  by  fine, 
&c.  And,  again,  the  remainder  is  void,  because  the 
proviso  is  contrariant  in  itself,  proposing  to  deter- 
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mine  the  estate-tail,  as  if  tenant  in  tail  were  dead, 
whereas  such  an  estate  is  not  determined  by  the  ten- 
ant's death,  but  by  his  death  without  issue.  And, 
finally,  the  remainder  is  void,  because  the  proviso 
upon  which  it  is  limited  proposes  to  defeat  the  pre- 
ceding estate,  so  that  the  remainder  does  not  await 
the  regular  expiration  of  that  estate.  (Fearne's 
Kem.  252  &  seq;  Corbet's  Case,  1  Co.  84  a,  &  n  (T), 
85  a;  Mildmay's  Case,  6  Co.  40  b,  41  a.) 
2''.  Those  eases  where  the  Contingency  enures  to  defeat 
the  Particular  Estate. 

The  remainder,  by  its  definition,  must  await  the 
regular  expiration  of  the  preceding  estate,  and  can- 
not take  effect  in  derogation  thereof.  Under  the 
preceding  head  (I''),  an  instance  of  such  a  case  was 
mentioned.  In  case  of  a  gift  in  tail  to  A,  with  con- 
dition not  to  aliene  in  fee,  remainder  to  B  in  fee,  the 
condition,  prohibiting,  as  it  does,  not  fine,  &c.,  which 
are  legitimate  modes  of  aliening  a  fee-tail,  and  can- 
not lawfully  be  restrained,  but  conveyances  which 
are  wrongful,  is  a  lawful  and  valid  condition ;  yet  the 
remainder  limited  thereupon  is  void,  because  it  can 
only  take  effect  in  derogation  of  the  preceding  estate, 
and  also  because,  at  common  law,  A's  estate  can  only 
be  determined  by  the  re-entry  of  the  grantor,  &c., 
which,  as  we  have  seen,  defeats  the  remainder,  as 
well  as  the  particular  estate.  Further  to  illustrate 
this  proposition,  suppose  a  grant  to  A  ujitil  Z  returns 
from  abroad,  and  then  remainder  to  Ws  unborn  son 
in  fee.  This  is  a  valid  remainder ;  but  if  the  limita- 
tion had  been  to  A  for  life,  and  if  Z  return  from 
abroad,  remainder  immediately  to  Ws  unborn  son  in 
fee,  the  remainder  would  have  been  void  for  the 
cause  stated.  (Fearne's  Kem.  261  &  seq;  2  Th.  Co. 
Lit.  28,  128,  n  (F) ;  Colthirst  v.  Bejushin,  1  Plowd. 
24,  &  24  a.) 

But  whilst  no  remainder  can  be  valid  which  is 
limited  to  take  effect  in  derogation  of  the  particular 
estate,  it  must  be  observed,  that  if  the  contingency 
has  no  effect  in  abridging  the  particular  estate,  the 
remainder  may  be  good;  and  this  consideration  will 
sometimes  control  the  construction  {ut  res  valeat,  &c.), 
so  as,  in  a  doubtful  case,  to  justify  the  inference 
that  the  words  of  contingency  were  not  intended  to 
limit  the  estate  of  the  particular  tenant,  but  to  mark 
the  taking  effect  of  the  remainder.  Thus,  if  land  be 
granted  to  A  for  life,  and  if  Z  marry  W,  then  re- 
mainder to  B,  the  contingency  shall  not  be  under- 
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stood  as  shortening  A's  life-estate  (for  that  would 
avoid  the  remainder),  but  as  constituting  the  event 
upon  which  D's  remainder  is  to  vest  in  interest, 
awaiting,  however,  the  expiration  of  A's  life-estate 
before  it  comes  into  possession  (Fearne's  Hem. 
362-3 ;  Colthirst  v.  Bejushin,  Plowd.  23  &  seq.) 
4'.  Words  importing  Time,  and  not  Contingency. 

e.  g.  Grant  to  A  until  B  attains  the  age  of  twenty- 
one  years,  and  when  B  attains  that  age,  then  to  B  and 
his  heirs.  The  words  "when  B  attains  that  age," 
might  seem  to  import  a  contingency,  and  to  amount 
to  a  condition  precedent  that  B  shall  attain  that  age, 
but  in  fact  they  only  denote  the  time  when  the  re- 
mainder to  B,  which  is  a  vested  remaincier,  is  to  vest 
in  possession.  Boraston's  case,  3  Co.  21  a  &  b,  illus- 
trates this  doctrine.  It  was  a  devise  of  land  for  eight 
years,  remainder  to  testator's  executors  until  H  B 
should  attain  the  age  of  twenty-one  years ;  and  when 
the  said  H  B  shall  come  to  his  age  of  twenty-one 
years,  then  to  him  in  fee.  The  remainder  in  H  B 
was  regarded  as  a  vested  remainder,  the  words  when 
and  then  importing,  not  contingency,  but  only  the  time 
when  H  B's  remainder  should  come  into  possession ; 
so  that,  although  H  B  died  before  attaining  his  age 
of  twenty-one,  yet  his  remainder  passed  to  his  heirs. 
It  seems  that  wherever  these  adverbs  {when  and  then) 
refer  to  events  which  7nust  of  necessity  happen  (as  in 
Boraston's  case,  the  end  of  the  executor's  term),  there 
they  make  no  contingency,  but  mark  only  the  time  of 
vesting  in  possession.  (Fearne's  Rem.  242  &  seq ; 
Bromlield  v.  Crowder,  1  Bos.  &  Pul.  (IST.  R.  313 ; 
Doe  V.  JSTorvell,  1  M.  &  S.  334;  Goodright  v.  Parker, 
1  M.  &  S.  695;  Doe  v.  Moore  &  als,  14  East.  601.) 
When  the  future  limitation  is  an  immediate  one; 
that  is,  not  preceded  by  any  prior  disposition  (in 
which  case  it  is  not  a  remainder,  but  an  executory 
limitation),  the  same  doctrine  applies  in  the  case  of 
lands  (in  case  of  chattels,  the  doctrine  is  applied  with 
qualifications,  2  Lom.  Ex'ors,  111  &  seq),  and  the 
words  when,  &c.,  denote  time,  and  not  contingency. 
(Doe  V.  Moore  &  als,  14  East.  601 ;  Doe  v.  Norvell, 
1  M.  &  S.  334;  Edwards  v.  Hammond,  3  Lev.  132; 
Bromlield  v.  Crowder,  1  Bos.  &  Pul  (N.  E  )  313.) 
4''.  The  Disposition  of  the  Inheritance,  pending  the  Con- 
tingency. 

Where  a  remainder  of  inheritance  is  limited  in 
contingency  by  way  of  use,  or  devise,  or  grant  (8  &  9 
Vict.),  the  inheritance  pending  the  contingency,  if  not 
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otherwise  disposed  of,  remains  in  the  graiHor  or  his  heirs, 
or  in  the  devisor's  heirs,  until  the  contingency  happens 
to  take  it  out  of  tlieni.  Thus,  upon  a  devise  to  A  for 
life,  remainder  to  Z's  heirs,  the  fee  descends  upon  and 
remains  in  the  devisor's  heirs,  until  by  Z's  death  his 
heirs  are  developed  and  ascertained,  and  then  it  de- 
volves on  them.  (Fearne's  Rem.  351  &  seq;  Sir  Edw. 
Clere's  Case,  6  Co.  17  b;  Leonard  Lovie's  Case,  10  Co. 
78,  85  b;  Purefoy  v.  Eogers,  2  Saund.  380.) 

Where  the  limitation  of  the  contingent  inheritance 
is  contained,  not  in  a  conveyance  liy  way  of  use,  or 
devise,  or  grant,  but  in  a  conveyance  operating  at  com- 
mon law,  a  less  uniform  doctrine  prevails  as  to  the  dis- 
position of  the  inheritance,  pending  the  contingency. 
Some  have  held  that,  in  case  of  a  lease  to  A  for  life, 
reinainder  to  the  heirs  of  B,  (B  being  living),  no  estate 
at  all  remains  in  the  grantor,  and  that  he  cannot  enter 
for  the  forfeiture,  in  case  of  a  feoffment  by  the  tenant 
for  life;  whilst  others,  though  disinclined  to  admit  that 
any  estate  remains  in  the  grantor  in  such  case,  still  al- 
low him  a  right  of  entry  for  any  forfeiture  incurred  by 
tenant  for  life,  as  well  as  on  the  determination  of  his 
estate  by  death  before  the  contingency  happens. 
These  opinions  are  founded  on  an  assumption  that  the 
remainder  must  pass  out  of  the  grantor  at  the  time  of  the 
livery ;  and  consequently  that  no  estate  shall  remain  in 
him  after  such  livery;  and,  therefore,  in  the  case  sup- 
posed (of  a  lease  to  A  for  life,  remainder  to  the  heirs 
of  B),  they  say  the  remainder  is  in  abeyance,  or  in  nubi- 
bus,  or  in  gremio  legis;  tliough  by  way  of  compromise 
bet\veen  common  sense,  and  the  supposition  of  the  in- 
heritance passing  out  of  a  man,  where  there  is  no  per- 
son ill  rerum  natiira,  no  object,  as  Mr.  Fearne  Says,  be- 
sides hard,  and  hardly  intelligible  words  for  the  recep- 
tion of  it  at  the  time  of  the  livery;  they  are  compelled 
to  admit  such  a  species  of  interest  to  remain  in  the 
grantor,  as  entitles  liim  to  enter  and  re-assume  the 
estate,  in  the  event  that  the  particular  estate  deter- 
mines before  the  contingent  remainder  can  take  place. 
But  if  the  inheritance  passes  at  all,  it  seems  to  be  a 
necessary  conclusion  that  it  passes  to  somebody;  whilst, 
if  it  does  not  pass  to  anybody,  one  might  reasonably 
suppose,  tliat  it  does  not  jmss  at  all.  However  pro- 
found a  solution  of  this  diiSculty,  as  Mr.  Fearne  ob- 
serves, may  be  discoverable  by  legal  adepts  in  the  ex- 
pressions "in  abeyance,"  "m  nubibus,"  or  "m  gremio 
legis,"  it  really  seems  a  more  arduous  undertaking  to 
account  for  the  operation  of  a  feoffment,  in  annihilat- 
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ing  the  inheritance,  or  transferring  it  to  the  clouds,  and* 
afterwards  regenerating,  or  recalling  it  at  the  beck  of 
some  contingent  event,  than  to  reconcile  to  the  princi- 
ples, as  well  of  common  law,  as  of  common  sense,  a 
suspension  of  the  complete  operation  of  such  feoffment, 
in  regard  to  the  inheritance,  until  the  intended  chan- 
nel for  its  reception  comes  into  existence.  The  in- 
heritance was  in  the  grantor  or  testator,  at  the  time  of 
making  the  limitation;  and  it  is  confessedly  not  in- 
cluded in  it.  The  natural  conclusion  seems  to  be  that 
it  remains  where  it  was,  namely  in  the  grantor,  or  in  the 
testator's  heirs.  "When  the  future  disposition  takes 
effect,  then  the  interest  passes  pursuant  to  the  terms  of 
the  limitation;  but  if  such  future  disposition  fails  of 
effect,  either  by  reason  of  the  determination  of  the 
particular  estate,  failure  of  the  contingency,  or  other- 
wise, what  is  there  then  to  draw  the  inheritance  out  of 
the  grantor  or  his  heirs,  or  the  heirs  of  the  testator  ? 
(Fearne's  Rem.  360  &  seq  ;  2  Bl.  Com.  107_,  n  (8).) 
■5^  The  Effect  of  the  Intervention  of  a  Contingent  Re- 
mainder between  the  Particular  Estate,  and  the  Re- 
mainders over;  W.  G. 
1'.  Where  the  intervening  contingent  Remainder  is  not 
in  Fee-simple. 

Where  the  intervening  contingent  remainder  is  less 
than  a  fee-simple,  the  remainder  limited  afterwards 
will  be  vested  or  contingent  according  to  the  terms  of 
the  limitation.  There  is  no  necessity,  in  the  nature  of 
things,  that  it  should  be  contingent.  (Fearne's  Rem. 
223  &  seq.) 
2'.  Where  the  intervening  contingent  Remainder  is  in 
Fee-simple. 

Where  there  is  a  contingent  limitation  in  fee  abso- 
lute, no  estate  limited  afterwards  can  be  vested.     Thus, 
a  devise  to  A  for  life,  remainder  to  his  issue  male  and 
his  heirs  forever,  and  if  he  die  without  issue  male,  re- 
mainder to  B  in  fee,  was  held  to  create  in  B  a  contin- 
gent remainder,  because  the  preceding  limitation  to 
the  issue  of  A  was  contingent  and  in  fee.     (Fearne's 
Rem.  225.) 
&^.  The  Effect  of  a  Contingency  annexed  to  a  precedent 
Estate,  on  the  Ulterior  Limitations;  W.  C. 
1'.  Limitations  after  a  preceding  estate,  which  is  made 
to  depend  on  a  contingency  that  never  takes  effect. 

In  this  case  the  contingency  affects  only  that  estate 
to  which  it  was  at  first  annexed,  without  extending  to 
the  ulterior  limitations.  Thus  there  was  a  devise  to 
Z,  the  testator's  son,  for  life,  remainder  to  Z's  first  and 
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other  sons,  by  any  future  wife  in  tail,  with  a  proviso 
that  if  Z  should  afterwards  intermarry  with  anybody 
akin  to  MA,  Z's  then  wife,  the  foregoing  limitations 
to  the  issue  of  such  future  marriage  should  cease  and 
determine,  and  the  estate  should  pass  to  the  testator'a 
brother's  children.  After  the  testator's  decease,  M  A 
'died,  and  then  Z  died,  without  issue,  and  without 
having  married  again.  The  contingency  of  the  son's 
marrying  again,  in  the  manner  prescribed,  was  held 
to  affect  only  the  estates*  limited  to  his  future  issue,, 
and  the  limitation  to  the  brother's  children  was  sus- 
tained. Again,  a  testator,  who  had  three  sisters,  for 
whom  he  wished  to  provide,  one  of  whom,  however, 
was  married,  and  during  her  husband's  life  would 
need,  as  he  thought,  no  assistance,  devised  lands  tO' 
trustees  in  fee,  in  trust  to  receive  the  rents  and  profits, 
and  pay  the  same  to  his  sisters  E  and  M,  until  the  de- 
cease of  the  husband  of  his  sister  S,  and,  in  case  iS 
should  then  be  living,  to  pay  the  same  thenceforward, 
to  the  three  sisters  severally,  in  thirds,  for  their  lives, 
with  remainder,  severally,  to  their  first  and  other  sons 
in  tail,  remainder  over.  The  married  sister,  S,  died 
in  her  husband's  life-time,  without  issue,  and  after- 
wards the  other  sisters  died  without  issue.  It  waa 
held  that  the  contingency  of  S's  surviving  her  husband, 
related  only  to  her  own  life-interest  in  the  rents  and 
profits  of  the  lands,  and  that  the  subsequent  limita- 
tions were  not  affected  thereby,  and  consequently  took 
effect.  (Fearne's  Eem.  234  &  seq ;  Bradford  v.  Foley,, 
1  Dougl.  63 ;  Horton  v.  Whitaker,  1  T.  K.  346 ;  Nap- 
per  V.  Sanders,  Hutt.  119.) 

The  construction,  in  these  cases,  appears  to  depend 
on  the  testator's  apparent  intention  not  to  extend  the 
contingency  beyond  the  estate  to  which  it  is  annexed. 
If  he  seems  to  have  contemplated  no  distinction,  the 
contingency  will  equally  affect  the  whole  chain  of  ul- 
terior limitations.  Thus,  in  case  of  a  devise  to  W  H, 
the  testator's  son,  in  tail,  and  if  testator's  wife  should 
survive  W  H,  and  he  die  without  issue,  remainder  to 
her  for  life,  remainder  to  M  S  for  life,  and  after  her 
decease  (the  said  W  H  being  dead-  without  issue  as 
aforesaid.),  remainder  over,  the  testator's  wife  having 
died  before  W  H,  it  was  held  tliat  the  intent  was  to 
make,  not  the  wife's  life  estate  alone,  but  the  whole 
train  of  subsequent  limitations,  dependent  on  the  con- 
tingency of  the  wife's  surviving  W  H  (as  was  shown 
especially  by  his  renewing  the  mention  of  it  in  connec- 
tion with  the  last),  and  that  the  contingency  having  * 
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failed,  the  subsequent  limitations  never  took  effect. 
(Davis  V.  Norton,  2  P.  Wms.  393;  Doe  v.  Shepard, 
1  Dougl.  75;  Fearne's  Eem.  236.) 
2*.  Limitations  over  upon  a  Conditional  Determination  of 
a  preceding  Estate,  where  such  preceding  Estate  never 
takes  effect. 

In  general,  the  subsequent  estates  are  allowed  to 
take  effect,  it  being  supposed  that  the  preceding  lim- 
itation is  not  a  condition  precedent  thereto.  Thus,  in 
case  of  a  devise  to  trustees  for  eleven  years,  remain- 
der to  the  first  and  other  sons  of  B,  in  tail,  provided 
they  should  take  the  testator's  surname;  and  if  they 
would  not,  or  should  die  without  issue,  remainder  to 
the  first  son  of  C,  remainder  over.  B  died  without 
having  had  any  son ;  0  had  a  son  at  the  time  of  the 
devise ;  it  was  admitted  that  the  limitation  to  B  was 
good  only  as  an  executory  devise,  and. it  was  held  that 
the  limitation  to  the  son  of  C  was  valid  and  effectual. 
(Fearne's  Eem.  237;  Scattergood  v.  Edge,  1  Salk. 
229;  Doe  v.  Scott,  3  M.  &  S.  305.) 
3\  Limitations  over  upon  the  determination  of  a  pre- 
ceding estate  by  a' Contingency,  which  (though  such 
preceding  Estate  takes  effect)  never  happens. 

In  general,  where  the  preceding  estate  takes  place, 
and  the  condition  is  not  performed,  the  remainder  will 
not  take  effect  at  the  expiration  of  such  preceding  es- 
tate, save  where  the  apparent  general  intention  calls 
for  it.  Thus,  in  case  of  a  devise  to  the  testator's 
wife  for  life,  upon  this  express  condition  only,  that  if  she 
should  marry  again,  the  property  should  go  forthwith 
to  his  eldest  son  in  tail,  remainder  over.  Lord  Hard- 
wicke,  chiefly  upon  the  language  used  in  stating  the 
contingency,  held  that  the  limitation  in  tail  to  the  son 
was  not  vested,  but  contingent  upon  the  wife's  marry- 
ing again,  which  she  did  not  do.  (Fearne's  Eem.  238 
&  seq ;  SheflBeld  v.  Orrery,  3  Atk.  282 ;  Luxford  v. 
Cheeke,  3  Lev.  125.) 

Lord  Hardwicke  seems  to  have  overlooked,  or  at 
least  to  have  disregarded,  the  force  of  the  word, /o?iA- 
with,  and  to  have  treated  the  remainder  of  the  son  as  de- 
signed to  await  the  expiration  of  the  -wife's  life-estate. 
7''-  The  Transmissibility  of  Contingent  Eemainders. 

A  contingent  remainder  of  inheritance  is  transmis- 
sible hy  descent,  to  the  heirs  of  the  person  to  whom  it 
is  limited,  if  such  person  chance  to  die  before  the  con- 
tingency happens,  supposing  the  existence  of  the  re- 
mainderman not  to  enter  into  and  make  part  of  the 
contingency  itself,  upon  which  the  remainder  is  in- 
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tended  to  take  effect.  And  wherever  a  contingent  re- 
mainder is  descendible,  it  is  at  common  law  devisable 
by  will.  (Fearne's  Kern.  364-'5;  1  Lom.  Dig.  601-'2; 
y.  C.  1873,  c.  112,  §  5.) 

As  to  conveyances  inter  vivos,  wMlst  vested  re- 
mainders lying  in  grant,  as  they  do,  pass  by  deed  with- 
out livery,  a  contingent  remainder  is  a  mere  right,  and 
except  in  equity,  cannot  at  common  law  be  transferred 
before,  the  contingency,  otherwise  than  by  estoppel,  as 
by  matter  of  record,  or  of* deed  indented.  This  mat- 
ter, however,  is  assisted  in  Virginia  by  statute,  which 
provides  that  any  interest  in  or  claim  to  real  estate  may 
be  disposed  of  hy  deed  or  will ;  and  perhaps  it  is  rea- 
sonably susceptible  of  doubt  whether  there  can  be  with 
us  any  operation  of  a  conveyance  by  way  of  estoppel, 
it  being  declared  that  no  conveyance  shall  operate  fur- 
ther than  as  au  alienation  of  such  right  or  interest  as 
the  grantor  mav  lawfully  convey  or  assure.  (Fearne's 
Kern.  365;  1  Lom.  Dig.  602;  V.  C.  1873,  c.  112,  § 
5,7.) 

Provision  is  also  made  by  statute  with  us  for  the  sale, 
under  the  direction  of  a  circuit  or  corporation  court  of 
chancery,  of  all  contingent  interests,  at  the  instance  of 
the  person  holding  the  estate  subject  to  such  contingent 
limitation.  All  the  persons  living  and  contingently  . 
interested  are  to  be  made  parties  defendant  to  the  bill. 
The  bill,  which  must  be  verified  by  aiSdavit,  is  to  set 
forth  the  facts  which  are  supposed  to  justify  the  sale ; 
and  it  must  be  proved  by  witnesses  that  the  interest  of 
all  persons  directly  or  contingently  interested  in  the 
estate  will  be  promoted  thereby.  Any  infant  or  in- 
sane defendant  must  have  a  guardian  ad  litem,  who,  as 
well  as  the  infant,  (if  over  fourteen  years  of  age),  shall 
answer  the  bill  on  oath,  in  proper  person ;  and  no  de- 
position can  be  read  in  such  suit  against  any  infant  or 
insane  party,  unless  it  be  taken  in  the  presence  of  the 
guardian  ad  litem,  or  upon  interrogations  agreed  on  by 
him.  But  no  decree  of  sale  of  such  contingent  estate 
is  to  be  made,  if  the  deed  or  will  creating-  the  estate 
forbids  it.  Lastly",  it  is  expressly  declared  that  the 
decree  rendered  in  such  suit  shall  be  as  binding  upon 
all  persons  who  may  be  boim  thereafter,  and  become 
interested  in  the  said  estate,  in  like  manner,  and  to  the 
like  extent,  as  it  is  upon  the  parties  to  the  said  suit. 
(V.  C.  1873,  c.  112,  §  20  to  24;  Faulkner  &  als,  v. 
Davis,  18  Grat.  651,  667.) 
5s.  Doctrine  touching  the  Destruction  of  Contingent  Ke- 
mainders. 
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The  destruction  or  determination,  (not  the  mere  trans- 
fer to  another),  of  the  particiilar  estate  before  the  re- 
mainder is  ready  to  vest  in  interest,  always  at  common 
law  defeats  the  remainder,  in  pursuance  of  that  charac- 
teristic feature  already  adverted  to,  that  a  remainder 
must  vest  in  right  during  the  continuonce  of  the  particular 
estate,  or  eo  instanti  that  it  determines.  (1  Bl.  Com.  171; 
V.  C-  1873,  c.  112,  §  12.) 

A  contingent  remainder,  therefore,  may  fail  as  to  one 
part,  and  take  effect  as  to  another,  wherever  the  par- 
ticular estate  is  in  several  persons,  as  tenants  in  common 
or  in  severalty,  or  the  remainder  is  limited  to  several, 
some  of  whom  may  come  in  esse  before  the  determina- 
tion of  the  particular  estate,  and  others  not.  (2  Th. 
Co.  Lit.  137,  n  (K).)  Thus,  if  lands  be  limited  to  A 
and  B  as  tenants  in  common,  or  in  separate  portions,  for 
their  lives  respectively,  remainder  to  the  heirs  of  Z,  and 
A  dies  in  the  life-time  of  Z,  the  remainder  at  common 
law,  will  fail  as  to  A's  part  of  the  land,  whereas  suppos- 
ing B  to  survive  Z,  it  will  be  good  as  to  B's.  And  so, 
if  land  be  limited  to  A  for  his  life,  remainder  to  the  un- 
born children  of  Z,  the  remainder  will  be  good  as  to  so 
many  of  Z's  children  as  are  born  in  A's  life-time,  and 
void  as  to  those  born  afterwards. 

Let  us  observe,  (1),  The  modes  whereby  the  pai'ticular 
preceding  estate  may  be  brought  to  an  end;  and  (2), 
The  methods  whereby  the  destruction  of  contingent  re- 
mainders is  prevented ; 
W.  C. 
1''.  The  modes  whereby  the  Particular  Estate  may  be 
brought  to  an  end ;  W.  0. 
V.  The  Regular  Determination  of  the  Particular  Estate. 

See  Pearne's  Kem.  316 ;  2  Bl.  Com.  171. 
2'.  Eorfeiture  of  Particular  Estate  by  Tenant  thereof. 
This   forfeiture    may    ensue  from    various    acts  of 
the  tenant,  calculated  to  prejudice  the  reversioner  or 
remainder-man,  e.  g.  the  alienation  by  feoffment,  or 
other  tortious  conveyance,  of  a  greater  estate  than  the 
tenant  is  possessed  of  {aliler  in  Virginia,  V    C.  1873, 
c.  112,  §  7);  disclaiming  in  a  court  of  record  to  hold 
of  the  lord,  &c.     {Ante  p.  99,  3";  2  Bl.  Com.  274  to 
276,  171;  1  Lom.  Dig.  820-'21;  Id.  592  &  seq,  595; 
2  Th.  Co.  Lit.  138,  n  (K).) 
3'.  Merger  of  the  Particular  Estate. 

Wherever  the  particular  estate  and  the  inheritance 
come  together  in  the  same  hands,  by  act  of  the  parties 
(except  where  the  coalition  occurs  by  the  instrument 
which  created  the  particular  estate  and  the  remain- 
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der),  the  partifjular  estate  is  merged,  and  ceases  to  exist, 
and  the  intermediate  contingent  remainders  depend- 
ing on  such  particular  estate  are,  at  common  law,  de- 
stroyed.    Thus,  if  A  be  tenant  for  life,  remainder 
after  the  death  of  Z  to  B,  for  life,  remainder  to  "W  in 
fee,  and  whilst  B's  remainder  is  in  contingency,  A 
buys  Ws  remainder  in  fee,  A's  life  estate  is  thereby 
merged,  and  B's  contingent  remainder  is  destroyed. 
(Fearne's  Bern.  340 ;  Purefoy  v.  Kogers,  3  Saund.  386.) 
2''.  The  Methods  whereby  the  Destruction  of  Contingent 
Remainders  is  Prevented;  W.  C. 
1'.  The  Method  employed  in  England. 

The  method  employed  in  England  to  prevent  the 
destruction  of  contingent  remainders,  by  reason  of  the 
determination  or  destruction  of  the  particular  estate 
pending  the  contingency  (which  is  said  to  have  been 
invented  by  Sir  Orlando  Bridgeman  and  other  emi- 
nent counsel  during  the  time  of  the  civil  wars,  A.  D. 
1643  to  1660),  is  by  the  intervention  of  an  estate  to 
trustees,  for  the  residue  of  the  period  of  the  particu- 
lar tenant's  estate,  and  until  the  remainder  is  ready  to 
vest  in  interest,  to  commence  whenever  his  estate  shall 
come  to  an  end  Thus,  an  estate  is  limited  to  A  for 
life,  remainder,  in  case  that  estate  should  come  to  an 
end,  or  be  in  any  wise  destroyed  before  the  subsequent 
remainder  is  ready  to  vest  in  interest  to  a  trustee,  Z 
and  his  heirs,  until  the  contingent  remainder  is  ready 
to  vest  in  interest,  remainder  to  B's  unborn  son.  (2 
Bl.  Com.  171-'2 ;  Fearne's  Eem.  326  &  seq ;  1  Lorn. 
Dig.  595  &  seq ;  2  Th.  Co.  Lit.  137,  n  (K).) 
2'.  The  Method  in  Virginia  whereby  the  Destruction  of 
Contingent  Remainders  is  Prevented. 

We  have 'a  very  comprehensive  statutory  provision 
which  saves  the  remainder,  in  all  cases,  whatever  may 
become  of  the  particular  estate,  namely,  that  "  a  con- 
tingent remainder  shall  in  no  case  fail  for  want  of  a 
particular  estate  to  support  it."  (V.  C.  1873,  c.  112, 
§  12.) 

After  so  very  pervasive  a  provision  as  this,  it  seems 
unnecessary  to  have  retained  the  previously  devised, 
and  more  partial,  enactments  looking  in  the  same  di- 
rection. However,  it  is  provided  that  "  the  alienation 
of  a  particular  estate  on  which  a  remainder  depends, 
or  the  union  of  such  estate  with  the  inheritance  by 
purchase  or  descent,  shall  not  operate,  iy  merger  or 
otherwise,  to  defeat,  impair,  or  otherwise  affect  such 
remainder."  (V.  C.  1873,  c.  112,  §  13  ;  1  Lorn.  Dig. 
598.) 
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2^.  Eeversions  ;  W.  C. 
1".  The  Nature  of  a  Reversion. 

A  reversion  is  the  remnant  of  an  estate  continuing  in 
the  grantor  undisposed  of,  after  the  grant  of  a  part  of  his 
interest.  It  differs  from  a  remainder  in  that  it  arises  by 
act  of  the  law,  wliercas  a  remainder  is  by  act  of  the  parties. 
A  reversion,  moreover,  is  the  remnant  left  in  the  grantor, 
whilst  a  remainder  is  the  remnant  of  the  whole  estate  dis- 
posed of,  after  a  preceding  part  of  the  same  has  been  given. 
It  is  called  a  reversion  from  the  returning  of  the  land  to 
the  possession  of  the  grantor  or  his  heirs,  after  the  estate 
granted  is  ended.  "A  reversion  {reversio)  cometh,"  says 
Lord  Coke,  "  of  the  Latin  vsford  revertor,  and  signifieth  a 
returning  again  ;  and  therefore  reversio  terrce  est  tanquam 
terra  revertens  in  possessione  donatori,  sive  hoeredibus  suis 
post  donumjinitum,"  &c.  (1  Th.  Co.  Lit.  138 ;  2  Bl.  Com. 
176.) 

From  the  nature  of  a  reversion  it  is  obvious,  as  has  been 
said,  that  it  is  not  created,  but  arises  by  construction  of  law, 
and  that  it  supposes  that  the  grantor  has  not  parted  with 
his  whole  estate.  Hence,  upon  the  grant  of  a  fee-simple, 
whether  absolute  or  qualified,  there  can  be  no  reversion, 
for  the  fee-simple  is  always  the  whole  ;  but  wherever  one 
assigns  his  xohole  estate,  whether  that  be  in  fee,  or  for  life 
or  years,  there  being  no  remnant  left  in  him,  nor  the  pos- 
session returning  to  him,  there  is  in  like  manner  no  rever- 
sion. A  distinction  is  made,  however,  between  a  reversion 
which  is  an  estate  vested  in  presenti,  although  to  be  en- 
joyed in  futuro,  and  capable  of  being  transmitted  by  de- 
scent, devise,  or  grant,  and  a  mere  possibility  of  reverter, 
Such  as  before  the  statute  de  donis  conditionalihus  existed 
in  the  case  of  conditional  fees  {Ante  p.  78,  2'),  and  now 
exists  in  all  cases  where  the  fee  is  limited  in  contingency, 
as  in  base  or  qualified  fees,  and  in  grants  to  a  perpetual 
corporation  during  its  existence,  or  to  A  for  life,  remainder 
to  B's  unborn  son  in  fee.  (2  Bl.  Com.  175 ;  1  Lorn.  Dig. 
603-'4. ) 

Wherever  one  possessed  of  lands  grants  a  smaller  estate 
than  his  own,  he  has  a  reversion ;  that  is,  as  soon  as  his 
grantee's  estate  is  complete,  the  possession  will  return  to 
him.  A  lessor  seised  in  fee  leases  for  years ;  the  lessee's 
estate  does  not  begin  uvtil  he  enters,  and  until  then,  there- 
fore, the  lessor  has  not  the  reversion.     (1  Lom.  Dig.  604.) 

One  cannot  be  said  to  be  seised  of  a  reversion,  but  enti- 
tled to  it  by.  a  vested  right,  which  the  law  is  as  careful  to 
protect  as  it  is  to  guard  those  of  the  tenant  in  possession; 
and  we  have  seen  that,  at  common  law,  if  a  particular 
tenant  aliened  by  a  tortious  conveyance  a  greater  estate 
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than  he  had,  he  thereby  devested  the  reversion,  and  con- 
verted the  reversioner's  right  of  entry  into  a  right  of  action^ 
whereby  a  forfeiture  of  the  particular  estate  was  incurred, 
and  the  reversioner  was  admitted  to  enter  immediately 
for  the  forfeiture.  Another  instance  of  the  care  with  which 
the  law  has  guarded  the  reversioner's  rights  is  found  in 
the  provision  allowing  the  landlord  to  appear  and  be  made 
a  defendant  with,  or  in  place  of,  his  lessee,  wherever  the 
lessee  has  been  sued  for  the  land  by  one  claiming-  against 
the  landlord's  title.  (1  Lom.  Dig.  605;  Ante,  p.  99,  1*; 
V.  C.  18Y3,  c.  131,  §  5.) 

In  case  of  loaste  committed  upon  the  premises  by  the 
tenant,  or  by  a  stranger,  the  reversioner  is  always  entitled 
to  an  action  of  some  sort  to  redress  the  injury.  He  can 
only  bring  a  writ  of  waste  against  the  tenant  when  he  has 
the  immediate  reversion  in  fee,  and  when  the  injury  is  tech- 
nically waste;  that  is,  a  permanent  injury  to  the  inheritance. 
Against  a  stranger,  or  when  he  has  not  the  immediate  rever- 
sion, or  not  the  reversion  in  fee,  or  the  injury  is  not  techni- 
cally waste,  and  yet  prejudicial  to  his  interests,  and  in 
Virginia  in  all  cases,  his  remedy  at  law  is  by  action  of 
trespass  on  the  case;  and  in  equity  he  may  have  an  injunc- 
tion, when  the  injury,  if  not  prevented,  would  be  irremedi- 
able, and  incapable  of  compensation  by  damages.  (4 
Kent's  Com.  355,  78  &  seq;  3  Th.  Co.  Lit.  241  &  seq,  & 
n  (M).) 
2*.  The  Incidents  to  a  Reversion;  W  C. 
1*.  Fealty. 

Fealty  is  merely  the  outward  token  and  recognition  of 
the  relation  of  landlord  and  tenant;  and  although  the 
outward  expression  has  fallen  into  disuse  with  us,  the 
relation,  of  coiirse,  may  subsist,  and  indeed,  even  in  Eng- 
land, the  relation  is  understood  to  be  referred  to,  rather 
than  the  eeremony,  when  the  word  is  used  there.  In  this 
sense,  as  the  mere  recognition  of  the  fact  of  the  relation 
of  landlord  and  tenant,  it  is  manifest  that  fealty  is  an  in- 
separable  concomitant  of  the  reversion,  ex  vi  termini. 
2^  Eent. 

Kent  is  an  usual,  but  not,  like  fealty,  an  inseparable  in- 
cident to  the  reversion.  If  no  rent  were  originally  re- 
served upon  the  creation  of  the  particular  estate,  of 
course  none  belongs  to  the  reversion;  and  even  though 
rent  were  reserved,  yet  the  reversion  may  be  granted  ex- 
cepting the  rent,  or  the  rent  excepting  the  reversion.  A 
grant  of  the  reversion,  however,  if  there  be  nothing  to 
the  contrary  in  the  grant,  carries  the  rent  with  it,  as  an 
incident  thereto.  (2  Bl.  Com.  176;  1  Lom.  Dig.  605^  4 
Kent's  Com.  355-'6.) 
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3®.  Ileasons  for  distinguishing  Keversions  from  Remainders. 
To  confound  things  differing  in  nature,  because  of  some 
resemblances,  is  always  undesirable,  if  for  n'o  other  reason, 
because  it  tends  to  indistinct  habits  of  thought;  but  be- 
sides this  general  consideration,  there  is  a  particular  pro- 
priety in  making  a  discrimination  here; 
W.  C. 
1'.  The  Incidents  which  belong  to  a  Reversion,  and  not  to  a 
Remainder. 

Fealty  and  rent  are  these  incidents  which  do  not  attach 
themselves  as  of  course  to  a  remainder,  whilst  they  be- 
long, as  we  have  seen,  to  a  reversion,  the  former  insepar- 
ably, and  the  latter  generally. 
2*.  The  difference  in  the  Modes  of  Descent,  and  in  the  Lia- 
bility for  Debts;  W.  C. 
Is.  The  difference  in  the  Modes  of  Descent  of  a  Reversion 
and  of  a  Remainder  respectively. 

At  common  law,  a  reversion  descends  like  the  old  in- 
heritance, of  which,  indeed,  it  is  a  part,  in  the  same  line 
therewith,  and  keeping  to  the  blood  of  the  same  first 
purchaser;  whilst  a  remainder  is  a  new  estate  acquired  by 
purchase,  and  passes  in  the  line  of  the  new  purchaser. 
(2  Bl.  Com.  176,  243.) 

This  difference  does  not  exist  in  Yirgiiiia.  An  estate 
acquired  by  purchase  descends  with  us  precisely  like  an 
estate  derived  by  descent,  whether  it  be  the  old  inheri- 
tance, or  a  new  purchase.  (Y.  0.  1873,  c.  119,  §  1,  &c. ; 
1  Lom.  Dig.  607.) 
2^.  The  Difference  in  respect  of  the  Liability  for  Debts, 
between  a  Reversion,  and  a  Remainder. 

The  remainderman  is  not  liable  for  the  general  debts 
of  the  grantor  from  whom  he  derived  it,  without  a 
specific  charge,  whilst  a  reversioner  must  pay  the  ances- 
tor's debts  to  the  extent  of  the  value  of  his  reversion; 
that  is,  at  common  law,  the  ancestor's  debts  of  record, 
and  spe.ciaUy-dehts,  binding  the  heirs  expressly,  and  in 
Virginia  all  his  debts.  Reversions  expectant  on  estates 
for  years  are  present  assets  in  the  hands  of  the  heir,;  but 
if  expectant  on  estates  of  freehold,  they  are  only  quasi 
assets,  to, be  levied  on  when  they  fall  in,  and  in  such 
case  the  plaintiff  may  take  judgment,  quando  acciderint. 
(1  Lom.  Dig.  605-'6 ;  2  Th.  Co.  Lit.  152,  n  (R);  Y.  C. 
1873,  c.  127,  §  3,  5,  6.) 
4:".  Assistance  provided  to  enable  persons  in  Expectancy  to 
ascertain  the  Death  of  their  Predecessors. 

The  statute  6  Anne,  c.  18,  enables  persons  in  expectancy 
to  constrain  the  production  in  chancery  or  before  commis- 
sioners, annually,  of  the  persons  on  whose  lives  the  estate 


368  ESTATES  IN  EXPECTANCY KEVEE8ION8.  [bOOK  U. 

depends.    We  have  no  similar  statute  in  Virginia.    (2  Th. 
Co.  Lit.  177.)  ■ 
5*.  Merger  of  tie  particular  Estate ;  W.  0. 
1'.  The  Nature  of  Merger. 

Merger  is  described  to  be  whenever  a  greater  estate 
and  a  less  coincide  and  meet  in  one  and  the  same  person 
without  any  intermediate  estate ;  whereby  the  less  i?  imme- 
diately annihilated,  or  is  said  to  be  merged,  that  is,  sunk 
or  drowned  in  the  greater.     Thus,  if  there  be  tenant  for 
years,  and  the  reversion  in  fee-simple  descends  to,  or  is 
purchased  by  him,  the  term  for  years  is  merged  in  the  in- 
'  heritance,  and  shall  never  exist  any  more.     Its  object  is  to 
accelerate  the  possession,  or  at  least  the  estate,  in  which 
the  merger  take  place      Its  effect  is  to  consolidate  the  two 
estates,  and  confound  them  into  one;  the  measure  of  which 
is  that  of  the  more  remote  of  the  two,  which  is  not  enlarged 
by  the  accession  of  the  preceding  estate.     (2  Bl.  Com. 
177;  2  Th.  Co.  Lit.  557_,  u  (K).) 
2'.  The  Circumstances  which  must  concur  in  order  to  ac- 
complish the  Doctrine  of  Merger ;  "W.  C. 
1^.  Two  or  more  Estates  (not  mere  Rights),  in  the  same 
lands,  &c.,  must  meet  in  the  same  person. 

This  proposition  leads  Lord  Coke  to  discriminate  be- 
tween several  estates  {e.  g.  grant  to  A  for  life,  remainder 
to  B  for  life),  and  one  estate  with  several  limitations  {e.g. 
grant  to  A  for  the  life  of  Z,  X,  &  W.)  In  the  latter 
case,  there  is  no  room  for  the  application  of  the  doctrine 
of  merger;  in  the  former,  if  A  sum  riders'  to  B,  or  B 
releases  to  A,  a  merger  takes  place.  (2  Th.  Co.  Lit.  557, 
n  (K);  3  Prest.  Conv.  55  &  seq.;  Ross's  Case,  5  Co.  14.) 
2s.  Tlie  more  remote  Estate  must  be  the  7iext  vested  estate 
in  Kemainder,  or  Reversion,  without  any  intervening 
vested  estate;  and  also  without  any  intervening  interest 
by  way  of  Contingent  Remainder,  created  at  the  same 
time  with  the  other  estates. 

See  2  Th.  Co.  Lit.  557,  n  (K);  3  Prest.  Conv.  107 
&  seq. 
3^.  The  Estate  in  Reversion  or  Remainder  must  be  as  large 
as,  or  larger  than  the  preceding  Estate. 

Thus,  an  estate  at  will  may  merge  in  an  estate  for 
years ;  estates  for  years  may  merge  in  each,  other,  or  in 
estates  of  freehold  or  inheritance ;  estates  for  life  may 
merge  in  each  other ;  estates  in  fee  qualified,  or  fee  con- 
ditional, may  merge  in  any  estate  of  like  extent  with 
themselves,  and  a  fortiori  in  the  fee-simple  absolute.  But 
by  the  express  provision  of  the  statute  de  donis,  estates- 
tail  are  generally  privileged  from  merger.  (2  Th.  Co. 
Lit:  557,  n  (K);'  3  Prest.  Conv.  166  &  seq.) 
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4^.  The  several  Estates  must  be  held  in  the  same  legal 
right;  or  when  held  in  different  legal  rights,  one  of 
them  must  not  be  an  accession  to  the  other  by  the  mere 
act  of  the  law. 

See  2  Th.  Co.  Lit.  557,  n  (K);  Id.  563,  &  n  (L);  Id. 
556,  &  n's  (H)  &  (I). 
6s.  The  Doctrine  of  Merger  will  not  alter  the  quality  of 
one  of  two  estates  in  the  same  person,  or  destroy  a  con- 
tingent remainder,  when  the  several  estates  are  limited 
by  the  same  instrument,  and  some  other  person  is  con- 
cerned in  the  merger. 

See  2  Th.  Co.  Lit.  557,  n  (K);  1  Th.  Co.  Lit.  744, 
746  &  notes ;  3  Prest.  Conv.  376  &  seq. 
6^.  The  Doctrine  does  not  apply  when  the  union  of  the 
two  estates  arises  from  the  joint  act  of  their  respective 
owners,  with  an  intention  that  the  estate  of  their  assignee 
should  continue  for  the  collective  time  of  their  several 
Estates. 

See  2  Th    Co.  Lit.  557,  n  (K);  3  Prest.  Conv.  50,  51, 
409,  410,  441. 
3*.  The  Effect  of  the  Concurrence  of  a  Legal  and  an  Equit- 
able Estate,  in  the  Same  Person. 

A  legal  estate  cannot  merge  in  an  equitable  one,  but 
an  equitable  estate  may,  and  generally  does,  merge  in  a 
legal  one,  although  not  without  reference  to  the  intention 
of  the  party.  The  legal  fee  governs  the  order  of  succes- 
sion ;  indeed,  the  legal  title  determines  the  order  of  suc- 
cession, as  far  as  the  same'  person  has  the  legal  estate,  and 
is  the  equitable  owner;  and  therefore  equitable  interests 
will  be  absorbed  in,  and  extinguished  by,  the  legal  inter- 
ests as  far  as  they  are  united,  but  not  beyond  the  measure 
of  the  legal  interests.  (2  Th.  Co.  Lit.  557,  n  (K);  3 
Prest  Conv.  667-'70.) 
3*.  Executory  Limitations ;  "W.  C. 
1^-  The  Definition  of  an  Executory  Limitation. 

An  executory  limitation  is  such  a  limitation  of  a  future 
estate  or  interest  in  lands,  as  is  contrary  to  the  rules  of 
limitation  in  conveyances  at  common  law,  but  is  practica- 
ble under  the  statutes  of  uses,  of  wills,  and  of  grants,  by 
reason  of  their  dispensing'  with  actual  livery  of  seisin. 
(Feame's  Kem.  386,  &  n  (6);  Id.  382,  n  (a);  Id.  10  & 
seq,  &  n  (h) ;  V.  C.  1873,  c.  112,  §  4,  14 ;  Id.  c.  118,  § 
2,3.) 

It  follows  from  this  definition  that  if  a  future  interest  is 
so  limited  under  these  statutes,  or  othervnse,  that  it  can 
take  effect  as  a  remainder,  it  cannot  he  an  executory  limita- 
tion. (Fearne's  Rem.  385,  n  (b);  Purefoy  v.  Rogers,  3 
Saund.  388,  &note.) 
24 


370         ESTATES  IN  EXPECTANCY ^EXECUTOET  LIMITATIONS.    [boOK  H. 

2®.  The  Instances  of  Executory  Limitations. 

The  instances  of  executory  limitations,  as  commonly 
stated,  are  the  following,  namely,  (1),  Limitations  of  free- 
hold estates  in  lands,  to  commence  in  future;  (2),  Limita- 
tions of  the  whole  fee-simple,  but  upon  some  future  con- 
tingency, qualifying  that  disposition,  and  giving  the  estate 
to  some  other  person ;  and  (3),  Limitations  of  chattels 
(real  or  personal),  to  take  eflfect  after  a  life  estate  therein. 
And  although  the  last-named  class  does  not  properly  be- 
long, to  what  are  in  law  denominated  executory  limitations, 
yet  as  the  cases  embraced  in  fl;  are  subject  to  similar  rules 
as  those  which  govern  executory  limitations  proper,  and 
as  it  is  customary  to  range  them  together,  the  usual  order 
is  (under  protest)  observed ; 
W.  C. 
1*.  Limitations  of  Freehold  Estates  in  Lands,  to  commence 
in  futuro. 

At  common  law,  a  freehold  estate  in  lands  to  commence 
in  futuro  cannot  be  created,  because,  as  we  have  seen,  it 
cannot  arise  without  livery  of  seisin,  which  must  in  its 
nature  take  effect  immediately,  or  not  at  all ;  and  if  it 
should  take  effect  so  far  as'  to  pass  the  freehold  out  of  the 
grantor,  the  same  would  be  vested  in  nobody,  but  would 
be  in  abeyance,  contrary  to  the  established  policy  of  the 
law  (3  Th.  Co.  Lit.  102,  n  (G);  2  Bl.  Cora.  165-'6);  but 
in  conveyances  operating  under  the  statutes  above-named 
{supra  X"),  which  pass  the  freehold  without  livery  of  sei- 
sin, this  reason  does  not  apply.  The  freehold  remains  in 
the  grantor,  or  in  the  devisor's  heirs,  until  the  time  ap- 
pointed for  it  to  take  effect,  and  then  passes  to  the  gran- 
tee or  devisee,  by  the  force  and  effect  of  the  several  stat- 
utes. The  future  limitation  may  be  either  appointed  to  • 
arise  upon  a  contingency,  (e.  g.  a  devise  to  the  heirs  of  A, 
who  is  yet  living,  or  to  the  unborn  S07i  of  A),  or  at  & 
period  certain,  (e.  g.  a  grant  to  A  for  life,  or  in  fee,  to 
commence  five  years  from  the  date) ;  but  in  either  case,  in 
order  to  constitute  an  executory  limitation,  there  must  be 
no  preceding  particular  estate  to  give  it  effect  as  a  re- 
Tnainder,  for  the  rule  admits  of  no  exception,  being  in- 
deed, as  we  have  seen,'  of  the  essence  of  the  definition, 
that  no  estate  can  be  construed  to  be  an  executory  hmita- . 
tion  which  is  capable  of  taking  effect  as  a  remainder. 
(Feame's  Eem.  395  &  seq,  &  n  (d);  Id.  382,  &  n  (a) ;  Id. 
394  &  seq  ;  1  Th.  Co.  Lit.  646,  n  (C).) 

In  Virginia  it  is  further  provided  by  statute,  that  any 
estate  may  be  made  to  commence  in  futuro  by  deed,  in 
like  manner  as  by  will,  which  either  is  without  meaning, 
or  applies  to  conveyances  at  common  law,  as  feoffment 
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and  the  like ;  and  in  the  latter  aspect  makes  very  radical 
innovations  upon  the  common  law  doctrine  of  convey- 
ances. (V.  C.  1873,  c.  112,  §  5.)  In  devises  snch  limi- 
tations are  not  otherwise  known  than  as  executory  devises, 
but  when  they  occur  in  conveyances  operating  under  the 
statute  of  uses,  they  are  called  springing  uses.  No  name 
has  yet  been  bestowed  on  them  under  the  statute  of 
grants  (8  &  9  Vict.),  but  they  might  very  well  be  denomi- 
nated spmiging  grants,  and  such  limitations  in  general 
might  be  called  springing  Ihnitations.  However  created^ 
they  must  be  so  limited  as  necessarily _  to  take  effect,  if  at 
all,  within  the  period  prescribed,  of  a  life  or  lives  in  be- 
ing, and  ten  months  and  twenty-one  years  thereafter. 
(Fearne's  Rem.  382,  &  n  (a) ;  Id"  373,  392 ;  2  Bl.  Com. 
172-'3  ;  Id.  434,  &  n  (51) ;  Gilb.  Uses,  78,  Sudgen's 
Note  (5).) 
2*.  Limitations  of  the  whole  Fee-Simple,  but  upon  some  fu- 
ture contingency,  qxialifying  that  disposition,  and  giving 
the  Estate  to  some  other  person. 

This  is  sometimes  described  as  the  llmiintion  of  a  fee 
upon  a  fee,  but  inaccurately,  it  being  manifestly  the  sub- 
stitution of  one  fee  for  another.  At  common  law,  as  has 
been  repeatedly  shown,  it  is  impossible  to  devest  a  fee,  or 
indeed  any  freehold,  once  vested,  and  substitute  another  lim- 
itation in  its  place  {ante  "p.  232-'3,2');  the  nearest  approach 
to  it  being  what  has  been  previously  described  as  concur- 
rent limitations,  or  as  a  limitation  of  remainders  upon  a 
double  cnntinyenci^,  or  upon  a  contingency  in  a  double  aspect. 
(Fearne's  Rem.  373,  &  n  (a);  2  Th.  Co.  Lit.  128,  n  (E),) 
wherein  it  will  be  remembered  that  if  the  tirst  fee  vests  in 
interest,  all  succeeding  limitations  are  void. 

The  possibility  of  limiting  the  wliole  fee  by  means  of  an 
executory  limitation,  and  afterwai'ds,  upon  some  contin- 
gency, qualifying  that  disposition,  and  giving  the  estate  to 
some  other  pei'son,  arises  out  of  the  fact  that  the  several 
statutes  (of  uses,  wills  and  grants),  which  give  birth  and 
validity  to  such  limitations,  dispense  -H'ith  livery  of  seisin 
to  create  a  freehold,^  and  thereby  dispense  with  the  cor- 
responding  notoriety  of  entri/  to  determine  it.  (Ante  p.  233, 
3^;  2  Th.  Co.  Lit.  87,  n  (L  2),  768,  Butler's  Note,  II.) 

Thus,  if  a  devise  were  made  to  A  and  his  heirs,  and  in 
case  A  should  die,  leaving  no  issue  at  his  death,  to  Z  and 
his  heirs,  the  limitation  to  Z  and  his  heirs  would  be  valid 
as  an  executory  limitation,  and  would  give  to  Z  the  fee,  of 
which  the  event  designated  (viz:  his  death  loithovt  issue), 
had  devested  A.  So,  where  a  testator  devised  lands  to 
the  child  of  whom  his  wife  was  then  supposed  to  be 
enceinte  in  fee,  provided  that  if  such  child   should  die 
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under  twenty-one,  leaving  no  issue  at  the  time  of  his 
death,  the  land  "would  go  to  Z  in  fee,  the  limitation  to  Z 
is  valid  and  eflfectiial  to  give  him  the  land  in  fee,  whether 
no  child  were  born,  or  it  died  under  twenty-one  and  with- 
out issue,  &c.  (2  Bl.  Com.  173-'4;  S  Lom.  Dig.  403,  & 
seq;  Fearne's  Rem.  399  &  seq,  &  n  (d);  Pells  v.  Brown, 
Cro.  Jac.  540;  Gulliver  v.  Wicket,  1  Wils.  105.) 

A  limitation  of  a  freehold  which  thus  shifts  from  one 
person  to  another,  upon  a  subsequent  contingency,  is  de- 
nominated, when  the  conveyg,nce  is  under  the  statute  of 
uses,  a  shifting  use.  Under  the  statute  of  wills,  it  might 
be  properly  styled  a  shifting  devise ;  and  under  the  statute 
of  grants,  a  shifting  grant;  and  generically,  in  any  case^  a 
shifting  limitation. 

In  order  to  prevent  perpetuities,  these  future  limitations 
are  required  to  be  so  expressed  that  ihej  must  of  necessity 
take  eft'ect,  if  at  all,  within  the  compass  of  a  life  or  lives 
in  being,  and  ten  months  and  twenty-one  years  there- 
after, or  else  they  are  void,  as  being  too  remote.  (2  Bl. 
Com.  174,  and  n  (21);  2  Th.  Co.  Lit.  646,  n  (C);  Ante 
p.  233,  3'.) 
3*.  Limitations  of  Chattels  (real  or  personal)  to  take  effect 
after  a  life-estate  therein. 

A  gift  of  a  term  of  years,  or  of  any  other  chattel,  after 
a  previous  disposition  for  life,  or  indeed  for  any  time,  was 
formerly  void,  because  it  was  thought  that,  being  by 
many  accidents  subject  to  be  lost,  destroyed,  or  otherwise 
impaired,  and  the  exigencies  of  trade,  moreover,  requiring 
a  free  circulation  thereof,  it  would  tend  to  quarrels  and 
strifes,  and  to  obstruct  the  freedom  of  commerce,  if 
such  limitations  in  remainder  were  generally  tolerated 
and  allowed.  But  yet,  in  process  of  time,  in  last  wills, 
such  limitations  of  chattels  in  remainder,  even  after  a  life 
estate  therein,  were  permitted ;  though  originally  that  ia- 
'  dulgence  was  shown  only  when  the  use  merely  of  the 
chattels,  and  not  the  chattels  themselves,  was  given  to  the 
first  taker ;  the  property  being  supposed  to  continue  all  the 
time  in  the  executor  of  the_  testator.  That  distinction, 
however,  as  also  the  distinction  between  such  limitations 
by  will  and  by  deed,  have  long  been  disregarded,  and  re- 
mainders, both  by  deed  and  by  will,  have  for  more  than 
a  hundred  years  past  been  as  freely  allowed  in  case  of 
terms  for  years,  and  of  other  chattels,  as  in  case  of  free- 
hold estates  in  lands,  with  two  qualifications  only,  namely ; 
1st,  That  the  things  given  shall  not  be  such  as  are  con- 
sumed in  the  use  (in  which  case  the  first  taker  becomes 
the  absolute  ovmer  of  the  subject);  and  2ndly,  That  even 
in  England,  and  much  more  with  us,  an  estate-tail  to  the 
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first  taker  carries  with  it  the  fee-simple.  (2  Bl.  Com.  398; 
Id.  174-'5;  2  Kent's  Com.  352;  2  Th.  Co.  Lit.  646,  n 
(C);  Dunbar's  Ex'ors  v.  Woodcock's  Ex'or,  10  Leigh, 
628;  Fearne's  Rem.  402  &  seq;  Bradley  v.  Mosby,  3 
Call.  54,  64.) 

Having  reference  to  the  foregoing  explanation,  the  lim- 
itations in  futuro,  of  terms  for  years,  or  Qther  chattels,  can 
hardly  be  classed  with  propriety,  in  modern  times,  amongst 
executory  limitations.  -JSTot  when  they  are  merely  remain- 
ders, since  as  remainders  they  are  equally  good  by  deed 
as  by  will.  Nor  when  they  want  the  attributes  of  re- 
mainders, for  they  do  not  owe  their  validity  and  effect  to 
either  of  the  statutes  which  give  rise  to  executory  limita- 
tions, nor  to  any  statute  whatsoever,  but  simply  to  the 
principles  of  the  common  law.  Thus,  if  a  term  for  one  hun- 
dred years,  or  a  horse,  were  given,  whether  by  deed  or 
will,  to  A  for  life,  and  afterwards  to  Z,  the  limitation  to 
Z,  according  to  the  modern  view  of  the  common  law,  is  a 
vested  remainder  in  fee,  governed  by  rules  closely  analo- 
gous to  those  which  control  remainders  in  case  of  free- 
hold estates  in  lands.  And  so,  also,  if  a  term  for  one 
hundred  years,  or  a  horse,  were  given  by  deed  or  will  to 
A,  to  take  efHectfice  years  hence,  or  to  A  in  fee,  and  if  he 
should  leave  no  issue  living  at  his  death,  to  Z  in  fee,  there  is 
no  occasion  to  invoke  anything  but  the  common  law,  nor, 
indeed,  is  there  anything  else  to  invoke,  in  order  to  give 
full  effect  to  the  ■  limitations.  There  being  no  livery  of 
seisin  required  in  the  transfer  of  chattels,  and  no  similar 
notoriety  to  determine  any  interest  in  them,  A's  future 
limitation,  in  the  first  instance,  may  spring  up  at  the  ap- 
pointed time,  and  Z's  shift  from  A  to  himself,  upon  the 
appointed  contingency,  without  the  aid  of  any  statute, 
just  as  in  freeliold  estates  may  be  the  case  by  the  force 
and  elfect  of  the  several  statutes  of  uses,  of  wills,  and  of 
grants 

Such  limitations  of  chattels,  however,  are,  for  the  most 
part  controlled  by  the  same  rules  which  govern  executory 
limitations  proper,  and,  without  inconvenience,  may  be 
called  by  the  same  name,  noting  the  few  differences  which 
exist,  as  they  occur.     (3  Lom.  Dig.  420  &  seq.) 

One  of  the  most  prominent  differences  between  future 
limitations  of  chattels  (which,  however,  applies  only  to 
chattels  personal),  and  of  freehold  estates  in  lands,  relates 
to  the  consumability  of  the  subject.  The  doctrine  seems 
to  be  that  gifts  for  life,  of  things  consumed,  in  the  ?/se,  such 
as  provisions  needed  for  subsistence  during  the  current 
year,  admit  of  no  subsequent  limitation,  but  vest  the  ab- 
solute property  in  the  donee;  but  that,  as  to  other  sub- 
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jects  of  personalty,  a  limitation  even  after  a  life-estate,  is 
allowable,  with  a  varying  degree  of  responsibility  in  the 
life-tenant,  or  his  representatives,  for  the  forthcoming  and 
condition  of  the  several  articles,  according  to  their  char- 
acter. Thus,  as  to  things  which  are  intended  for  use,  and 
are  not  reproductive,  such  as  agricultural  implements  and 
work-cattle,  the  life-tenant's  estate  is  answerable  only  for 
the  forthcoming  of  such  of  them  as  were  in  existence  at 
the  life-tenant's  death,  in  the  state  in  which  they  then 
were,  although  worn  and  impaired;  commodities  adapted 
to  reproduction,  such  as  brood-mares,  flocks  of  sheep,  and 
the  like,  the  tenant  for  life  is  bound  to  keep  up  in  kind, 
and  his  estate  is  accountable  for  them  accordingly,  unless 
destroyed  or  impaired  by  casualty;  and  money,  whether 
given  directly,  or  the  proceeds  of  chattels  which  either 
were  sold,  or  in  the  ordinary  course  of  business  were  sub- 
jects of  sale,  the  life-tenant's  estate  must  account  for  as  of 
his  death.  Of  these  principles  the  case  of  Dunbar's 
ex'ors  V.  Woodcock's  ex'or,  10  Leigh,  628,  653,  affords  a 
remarkable  illustration.  (3  Lom.  Dig.  436-'7;  Randall 
v.  Russell,  3  Meriv.  194-5.  But  see  Madden  v.  Mad- 
den, 2  Leigh,  377,  389,  392.) 
3^  Differences  between  Executory  Limitations  and  Contin- 
gent Remainders. 

It  must  be  remembered  that  by  the  definition  of  an  exec- 
utory limitation,  an  estate  can  never  be  construed  to  be 
such,  if  it  is  possible  that  it  should  take  eifect  as  a  remain- 
der; for  which  also  there  are  reasons  of  policy  which  a 
close  study  of  the  differences,  presently  to  be  .mentioned, 
will  disclose.  (Purefoy  v.  Rogers,  3  Saund.  388,  &  note; 
Doe  V.  Morgan,  3  T.  R.  763;  Goodtitle  v.  Billingtbn,  2 
Dougl.  758;  Fearne's  Rem.  393-'4;  3  Lom.  Dig.  405); 
W.  C. 
1''.  The  Existence  of  a  Preceding  Estate. 

In    an    executory    limitation,    no    preceding    estate   is 
needed;  the  estate,  though  a  freehold  (siuce  no  livery  of 
seisin  is  required),  may  spring  uio  at  any  future  period  not 
too  remote.     And  if  therejje  a  preceding  estate,  it  is  not 
necessary  that  the  executory  limitation  should  vest,  when 
such  preceding  estate  determines.      To  a  contingent  re- 
mainder, on  the  other  hand,  a  preceding  estate  is  by  the 
definition    thereof,  indispensable,   and  its   determination 
before  the  remainder  is  i-eady  to  vest,  is,  at  common  law. 
fatal  thereto.     (Fearne's  Rem.  399,  400  &  seq,  &  n  (d) 
Id.  382,  n  (a),  416,  n  (a),  418;  2  Washb.  R.  Prop.  356 
V.  C.  1873,  c.  112,  §  12.) 
2^.  The  Proper  Subject  of 'Executory  Limitations,  and  of 
Contingent  Remainders,  respectively. 
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Executory  limitations  relate  to  both  real  and  personal 
property,  and  are  governed  by  the  same  general  rules, 
whatever  the  subject.  Contingent  remainders  originally 
existed  in  lands  only.  But  this  difference  has  in  modern 
times  virtually  ceased  to  exist,  contingent  remainders 
being  allowed  in  chattels  with  scarcely  less  freedom 
than  in  freehold  estates  in  lands.  (2  Bl.  Com.  398, 
174-5;  Fearne's  Rem.  5,  n  (c),  401,  n  (e),  416,  n  (a), 
418;  2  Lorn.  Dig.  311,  313;  Ante  p.  372,  S'.) 

3'.  The  Modes  of  Creating  Executory  Limitations,  and  Con- 
tingent Remainders,  respectively 

Executory  limitations  can  be  created  only  by  convey- 
ances operating  under  the  statutes  of  uses,  of  wills,  and 
of  grants,  whereby  livery  of  seisin  is  dispensed  with,  and 
not  by  conveyances  operating  at  common  law.  Contin- 
gent remainders  may  be  created  by  either  class  of  con- 
veyance.    (Fearne's  Rem.  416,  n  (a);  Ante  p.  369,  1'=.) 

4'.  The  Difference  between  Executory  Limitations,  and  Con- 
tingent Remainders,  in  respect  to  Liability  to  be  Barred 
or  Destroyed. 

Executory  limitations  are  incapable  of  being  barred  by 
the  alienation,  or  any  other  act,  or  by  any  omission,  of 
the  persons  seised  of  the .  preceding  estate ;  because  the 
title  of  the  executory  devisee  or  grantee  is  not  through,  or 
as  privy  to  the  immediate  taker,  but  quite  independent 
of  him ;  nor  are  such  executory  limitations  affected  by  a 
recovery  suffered  by  the  first  taker,  because  the  supposed 
recompense,  which  is  the  principal  ground  for  the  opera- 
tive effect  of  a  recoveiy,  cannot  consistently  be  presumed 
to  extend  to  the  futm-e  devisee  or  grantee,  whose  title  is 
independent  of  such  first  taker's;  nor  are  they  liable  to 
merger  when  the  defeasible  estate  and  the  future  limita- 
tions become  vested  in  the  same  person.  Contingent  re- 
mainders, on  the  other  hand,  may  be  destroyed  at  com- 
mon law,  by  fine  or  recovery,  by  merger  of  the  particular 
estate,  or  by  any  displacement  thereof.  And  this  is  stated 
to  be  in  England  the  great  and  essential  difference;  but  in 
Virginia,  remainders  are  no  more  destructible  than  execu- 
tory limitations.  (Fearne's  Rem.  416,  n  (a),  418;  Hargr. 
Law  Tr.  518;  3  Lom.  Dig.  407;  2  Washb.  R.  Prop. 
356;  V.  C.  1873,  c.  112,  §  12;  Ante  362-'3,  5^,  364,  2'.) 

5*.  Difference  in  respect  to  Liability  to  Dower  and  Curtesy. 
According  to  the  better  opinion,  executory  limitations, 
(that  is,  as  to  the  first  or  defeasible  estate,  supposing  it  to 
be  an  inheritance),  are  liable  to  dower  and  curtesy,  which 
are  not  defeated  by  its  actual  determination.  But  no  re- 
mainder, whether  contingent  or  vested,  if  it  comes  after  a 
freehold,  admits  of  dower  or  curtesy.     (3  Lom.  Dig.  412 ; 
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2  Washb.  K.  Prop.  374;  Cocke's  Ex'or  v.  Phillips,  12 
Leigh,  248;  Ante  p   115,  5^  133,  5\  111,  l'.) 

6*.  Applicability  of  the  Rule  in  Shelley's  Case,  to  Execu- 
tory Limitations,  and  to  Limitations  in  the  nature  of 
Contingent  Remainders,  respectively. 

The  rule  in  Shelley's  case  is  not  applicable  to  execu- 
tory limitations,  as  we   have  seen  that  it  is  in  case  of 
nominal   contingent  remainders,  apparently  because   the 
limitation  to  the  ancestor  and  the  heirs  are  not  parts  of 
the  same  estate,  but  are  distinct  and  independent  disposi- 
tions of  the  subject.     (Fearne's  Rem.  276.) 
4®.  The  Period  within  which  an  Executory  Limitation  must 
finally  vest;  W.  C. 
1*.  The  principle  upon  which  a  Fixed  Period  is  Prescribed. 

A  fixed  period  Is  prescribed  in  order  to  prevent  per- 
petuities. It  having  been  held  that  executory  limitations, 
were  incapable  of  being  barred  or  destroyed  by  any 
alienation,  or  other  act,  of  the  tenant  of  the  preceding 
estate,  and  these  limitations  being  released  from  all  the 
restraints  which  attached  to  remainders,  and  which  kept 
them  within  due  bounds,  it .  was  observed  that,  without 
some  established  rule  to  the  contrary,  there  might  be  an 
indefinite  succession  of.  estates  limited  one  after  another 
which  would  arrest  the  alienation  of  lands,  and  still  more 
disastrously  of  chattels,  and  which  would  be  of  even  more 
signal  prejudice  to  the  well-being  of  society  than  the 
statute  of  entails  had  been  prior  to  Taltarurri's  case,  (Ante 
p.  83, 1^.)  Accordingly,  it  was  settled  that,  although  such 
future  interests  might  be  limited  to  as  many  persons  suc- 
cessively as  the  testator  or  grantor  might  think  proper, 
yet  they  must  all  be  in  esse  during  the  life  of  the  taker  of 
the  first  estate;  for  then,  as  it  was  said,  the  candles  are 
all  lighted  and  consuming  together,  and  the  ultimate  re- 
mainder is  in  reality  only  to  that  person  who  liappens 
to  survive  the  rest;  or  according  to  the  canon  established 
upon  this  subject,  every  executory  limitation,  in  order  to 
be  valid,  shall  be  so  limited  that  it  must  vest  in  interest, 
if  at  all,  within  a  life  or  lives  in  being,  and  the  utmost 
period  of  gestation  (reckoned  in  Yirginia  at  ten  months^ 
V.  C.  1873,  c.  119,  §  8),  and  twenty-one  years  thereafter,, 
the  period  of  gestation  being  allowed  onl}'  in  cases  where 
gestation  exists.  (2  BL  Com.  174,  &  n  (21);  Fearne's 
Rem.  429,  &  n  .(f),  444,  n  (a);  2  Lom.  Dig.  311  &  seq; 

3  Do.  407;  2  Washb.  R.  Prop.  357  &  seq;  Long  v.. 
Blackall,  7  T.  R.  100;  Cadell  v.  Palmer,  10  Bingh.  (25 
E.  C.  L.)  140;  A7ite  p.  233,  3K) 

2*.  The  Period  Prescribed. 

The  doctrine  touching  the  period  prescribed  will  lead 
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ns  to  note,  (1),  The  precise  period;  (2),  The  considerations 
which  led  to  the  adoption  of  that  period;  and  (3),  The 
instances  of  limitations  too  remote,  or  too  contingent,  and 
therefore  void; 
W.  0. 
le.  The  Precise  Period. 

The  precise  period  which  has,  after  some  fluctuations, 
but  all  looking  to  the  same  principle,  been  finally  es- 
tablished is  that  just  stated,  namely,  that  every  executory 
limitation,  whether  of  real  or  of  personal  estate,  in 
order  to  be  valid,  must  vest  in  interest,  if  at  all,  within  a 
life  or  lives  in  being,  and  the  utmost  period  of  gestation, 
(ten  months  in  Virginia),  and  twenty-one  years  thereafter. 
{Supra  1'.) 
2s.  The  Considerations  which  led  to  the  adoption  of  that 
Period. 

The  period  was  adopted  by  analogy  to  the  utmost 
period  during  which,  at  common  law,  land  could  be  kept 
inalienable,  by  way  of  remainder.  Thus,  in  marriage- 
settlements,  (where  the  effort  is  to  preserve  the  estate 
as  long  as  possible  within  the  limits  of  one  or  two  fami- 
lies), the  estate  may  be  limited  to  H  and  W,  during 
their  joint  lives,  remainder  to  the  survivor  for  life,  re- 
mainder to  the  first  and  other  sons  of  the  marriage  suc- 
cessive]}' in  tail,  remainder  to  the  daughters  in  tail,  re; 
mainder  in  fee  to  H's  right  heirs,  and  until  the  first  per- 
son to  whom  a  remainder  in  tail  is  limited  comes  of  age, 
the  land  is  incapable  of  being  aliened  in  fee-simple. 
And  as  that  person  may,  at  the  death  of  H,  be  in  ventre 
sa  mere,  the  time  in  such  case  would  be  prolonged  for 
the  term  of  gestation,  making  the  utmost  period  of  in- 
alienability of  the  inheritance  at  common  law,  one  or 
more  lives  in  being,  the  limit  of  gestation,  and  twenty- 
one  years  afterwards,  which  has,  therefore,  for  more 
than  a  centm-y,  constituted  the  "■rule  against  perpetui- 
ties,'''' in  respect  to  lands,  and  a  fortiori  as  to  the  chattels. 
(Long  V.  Blackall,  7  T.  R.  101 ;  Pleasants  v.  Pleasants, 
2  Call.  336;  2  Bl.  Com.  174,  n  (21);  2  Lom.  Dig.  311; 
Fearne's  Rem.  444,  n  (a);  Howard  v.  Duke  of  Norfolk, 
2  Swanst.  454.) 
3^.  Instances  of  Limitations  too  Remote,  or  too  Contin- 
gent, and  therefore  Void. 

These  instances  may  be  enumerated  as  follows :  (1), 
Limitations  over  upon  a  failure  of  heirs,  or  heirs  of  the 
body,  or  issue,  &c.;  (2),  Limitations  over  after  a  devise 
or  grant  in  fee,  with  unlimited  power  in  the  first  taker 
to  dispose  of  the  subject ;  and  (3),  Limitations  in  con- 
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templation  of  an  act  of  legislature,  or  of  incorporation, 
to  make  the  disposition  designed  legal  and  valid; 
W.  C. 
1^-  Limitations  over  upon  a  Failure  of  Heirs,  or  Heirs  of 
the  body,  or  Issue,  &o. 

It  will  be  necessary,  under  this  head,  to  advert  to 
(1),  The  doctrine  al  common  law  touching  limitations 
over  upon  a  failure  of  heirs,  or  heirs  of  the  body, 
&c.;  and  (2),  The  doctrine,  by  statute  in  Virginia,  touch- 
ing similar  limitations; 
W.  C. 
1\  The  Doctrine  at  common  law ;  W.  C. 
I''.  The  General  Doctrine,  at  Common  Law,  touching 
Limitations  over  upon  a  "  Dyiyig  without  Heirs,"  &c. 
It  is  very  clear  that  any  limitation,  which  is  only 
to  take  effect  upon  a  failure  of  one's  heirs,  or  heirs 
of  the  body,  or  issue,  or  descendants,  &c.,  at  any 
period  whatsoever,  may,  in  the  event,  be  postponed  be- 
yond the  prescribed  term  of  a  life  or  lives  in  being, 
and  twenty-one  years  and  a  few  months,  and  wiU 
therefore  be  void  for  remoteness.  Thus,  where  lands 
are  given  by  will  or  grant,  to  A  and  his  heirs,  and 
upon  the  failure  of  his  heirs,  to  Z  in  fee,  one  has 
no  difficulty  in  perceiving  that  the  limitation  to  Z  is 
inconsistent  with  the  rule  against  perpetuities,  and  is 
invalid.  The  mind  easily  accepts  the  same  conclusion 
where  the  limitation  to  Z  is  to  take  effect  upon  the 
failure  of  the  heirs  of  A's  body,  or  of  A^s  issue,  or 
of  A^s  descendants,  since  any  of  those  events  may, 
in  the  course  of  nature,  be  postponed  for  many  gene- 
rations, or  may  never  occur  at  all.  But  when  the 
limitation  is  to  A  and  his  heirs,  and  if  A  die  without 
heirs,  then  to  Z  in  fee,  it  is  not  so  plain  that  an  indefi- 
nite fadure  of  heirs  is  contemplated.  On  the  contrary, 
one  would  think  it  the  more  legitimate  construction 
(Mr.  Hargrave  calls  it  the  vulgar,  in  contradistinc- 
tion to  the  technical  construction),  that  the  limitation . 
over  to  Z  was  to  occur,  in  case  A  had  no  heirs  at  the 
time  of  his  death;  in  which  event  it  would  be  good, 
and  would  take  effect  in  possession,  in  case  it  turned 
out  that  A  did  have  no  heirs  at  his  decease.  But  these 
and  similar  phrases  (e.  g.  "if  he  die  without  heirs," 
or  "  without  heirs  of  his  body,"  or  "  without  issue,'' 
or  "without  descendants";  or  "  upon  his  dying  with- 
out heirs,"  &c. ;  or  "leaving  no  heirs,"  &c.)  have 
long  been  settled  (unless  there  be  other  words  of 
qualification),  to  refer  to  a  general  and  indefinite 
failure  of  heirs,  &c.,  at  any  future  time.     So  that 
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every  executory  limitation,  limited  to  take  effect  on 
such  words,  is  at  common  law  void  Nor  is  it  mate- 
rial in  such  cases  how  the  tact  actually  turns  out. 
The  possibility  that  the  event  may,  in  point  of  time, 
exceed  the  limits  allowed,  vitiates  the  limitation  ab 
initio;  and  also  defeats  all  the  limitations  that  may 
succeed  it,  although  not  themselves  too  remote. 
(Beauclerk  v.  Dormer,  2  Atk.  308 ;  Hargr.  Law  Tr. 
519;  2  Th.  Co.  Lit.  646,  n  (C);  3  Lom.  Dig  410; 
Doe  v.  Fonnereau,  2  Dougl.  487;  Thompson  v.  Grif- 
fith, 1  Leigh,  321;  Eiddick  v.  Cohoon,  4  Eand.  547; 
Bells  V.  Gillespie,  5  Kand.  276 ;  Broaddus  v.  Turner, 
Id.  308;.Callis  v.  Kemp,  11  Grat.  85;  Tinsley  v. 
Jones,  13  Grat.  289.) 

The  generality  of  the  words  Heirs,  or  heirs  of  the 
body,  &c.,  may  be  restrained  by  any  other  words  suf- 
ficient for  the  purpose,  to  the  period  allowed,  and 
then  the  devise  over  will  be  good.  Thus,  if  the 
limitation  were  to  A  in  fee  simple,  but  if  he  die 
without  heirs  living  at  his  death  (or  leaving  no  heirs  be- 
hind him)  to  Z  in  fee,  the  failure  of  heirs  could  be 
tied  up  and  restricted  to  the  death  of  A,  and  so  the 
limitation  to  Z  would  be  good.  But  the  word  lend 
applied  to  the  first  taker,  or  a  direction  that  the 
estate  limited  over  upon  the  failure  of  issue  of  the 
first  taker,  shall,  in  the  event  of  his  leaving  issue,  be 
distributable  to  such  issue  as  he  may  think  Jit,  will 
not  confine  the  failure  of  issue  within  the  prescribed 
limits,  and  consequently  will  not  save  the  subsequent 
limitation  from  being  too  remote,  and  therefore  void. 
(3  Lom.  Dig.  410-'ll ;  Porter  v.  Bradley,  3  T.  K. 
143 ;  Eoe  v.  Jeffery,  7  T.  E.  589 ;  WilHamson  v.  Led- 
better,  2  Munf.  521;  Deane  v.  Hansford,  9  Leigh, 
253;  Callis  v.  Kemp,  11  Grat.  85.) 
2^.  Exceptions  to  the  General  Doctrine  at  common  law 
touching  Limitations  over,  upon  a  "dying  without 
heirs,"  &c. ;  W  C. 
1^.  Devise  or  Grant  of  a  Reversion,  expectant  on  an 
Estate-tail,  after  failure  of  the  iss-ue  in  tail. 

e.  g.,  Eeversioner  after  an  estate-tail  in  A,  grants 
or  devises  the  lands  (/'.  e.,  the  reversion  in  them),  to 
Z  in  fee  a.itev  failure  of  issue  of  A.  This  is  merely 
the  grant  of  the  reversion,  which  does  not  fall  into 
possession  until  the  issue  of  tenant  in  tail  is  extinct, 
and  it  takes  effect  hnmediately,  so  that  it  is  of 
course  good.  (2  Th.  Co.  Lit.  646  n  (C) ;  3  Lom. 
Dig.  417-'18  &  seq.) 
2'.  Devise,  in  default  of  issue,  &c.,  of  the  devisor. 
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This  is  not  executory  at  all,  but  a  coaditional  de- 
vise, to  take  effect  at  testator's  death.  Thus  J.  F., 
by  his  will,  devised  certain  lands,  in  default  of  issue 
of  his  hody,  to  P.  It  was  adjudged  a  good  devise, 
because  at  J.  F.'s  death,  M'hen  it  took  effect,  if  it 
took  effect  at  all,  it  was  a  devise  in  possession,  and 
not  executory.  (3  Lorn.  Dig.  419;  Wellington  v.. 
Wellington,  1  W.  El,  645.) 
3K  Devise  or  grant  over  after  failure  of  heirs,  &9,.,for 
the  life  of  a  person  in  esse. 

The  future  limitation  being  only  for  the  life  of  a. 
person  in  esse,  it  must  necessarily  take  place  durina 
that  life,  or  not  all.  (2  Th.  Co!  Lit.  646,  n  (C);  3 
Lorn.  Dig.  419;  Doe  v.  Lyde,  1  T.  K.  598;  Fearne's 
Eem:  488-'9.) 
4'.  Devise  over,  upon  failure  of  issue,  after  an  Estate- 
tail  by  Implication. 

Thus,  in  a  case  of  devise  to  E.  in  fee,  after  the 
death  of  W  (the  testator's  heir),  if  he  should  die  with- 
out issue,  W  takes  an  estate-tail  by  implication,  and 
the  devise  to  E'is  supported  as  a  remainder  expect- 
ant, on  the  determination  of  the  estate-tail.  (2  Th. 
Co.  Lit,  646,  n  (0);  3  Lorn.  Dig.  419-'20;  Walter 
V.  Drew,  Com.  372;  Jiggetts  &  ux  v.  Davis,  1 
Leigh,  368,  393,  400,  &c.) 
5^.  Limitations  of  Chattels,  Eeal  and  Personal. 

Limitations  of  chattels  are,  in  general  subject  tO' 
the  same  rules  and  restrictions  as  those  oi  freeholds.. 
But  as  touching  this  present  point,  namely,  the 
effect  of  limitations  over  and  after  the  failure  of 
heirs,  &c.,  the  courts  have,  from  an  early  period, 
been  more  disposed,  in  future  limitations  of  chat- 
tels than  of  freeholds,  to  lay  hold  upon  slight  cir- 
cumstances and  expressions,  in  order  to  repel  the 
construction  that  an  indefinite  failure  of  heirs,  &c., 
was  contemplated,  and  to  bring  the  disposition  with- 
in the  required  compass  of  a  life  or  lives  in  being, 
&c.;  but  the  rulings  upon  the  subject  have  been  far 
from  uniform.     (3  Lom.  Dig.  423-'4  &  seq.) 

Limitations  over  of  chattels,  upon  a  dying  without 
heirs,  or  heirs  of  the  body,  &c.,  are  sometimes  con- 
sidered as  sufficiently  restricted  by  certain  expres- 
sions, whilst  other  expressions  will  not  have  this 
effect ; 
W.  C. 
1".  Expressions  which  restrict  the  d,ying  without  issue^ 
&c.,  to  a  life  or  lives,  &c. 

If  T  die  without  issue  male,  in  the  life  of  H, 
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limitation  over  to  C.  ■  (Howard  v.  Duke  of  Nor- 
folk, 2  Swanst.  454;  Lamb  v.  Archer,  1  Salk.  225  ;) 

In  ease  at  the  iimf  of  the  death  of  A,  there  should 
be  no  issue  male  of  A,  nor  any  descendants  of  such 
issue  male  then  living,  limitation  over  to  P  L  in 
fee.     (Long  v.  Blackall,  7  T.  E.  100  ;) 

Li  ease  W  should  die  and  leave  no  issue,  limita- 
tion over  to  D  in  fee.  (Forth  v.  Chapman,  1  P. 
Wms.  663 ;  Bamford  v.  Lord,  14  Cofn.  B.  (78  E. 
C.  L.),  738;  Cadogan  v.  Ewart,  7  Ad.  &  El.  (34 
E.  C.  L.),  194;  Dunn  v.  Bray,  1  Call.  338;  Hill 
V.  Burrow,  3  Call.  342 ;  Tinslej  v.  Jones,  13  Grat. 
293  ;) 

In  default  of  such  issue  of  S  P's  body,  then,  after 
his  decease,  limitation  over  to  T  W  in  fee.  (Wilk- 
inson V.  South,  7  T.  R.  556;  3  Lom.  Dig.  428  ;) 

In  case  A  should  die  'without  having  children, 
limitations  over  to  M  in  fee.  (Weakley  v.  J. 
Rugg,  7  T.  R.  325-'6  ;) 

The  qunlitii  of  the  propertg  as  being  in  esse,  and 
yet  perishable  within  a  life  or  lives,  &c.  (Royall 
V.  Eppes,  2  Munf.  479  ;) 

To  L  and  certain  lieirs  of  her  body,  but  upon 
her  committing  certain  designated  ads,  her  estate  to 
cease,  and  limitation  over  to  E,  &c.  (Pryor  v. 
Duncan,  &c.,  6  Grat.  27 ;) 

In  all  these  cases  the  limitation  over  is  good. 
2"-  Expressions   which  do  not  resti'ict  the  dging  with- 
out issue,  &c.,  to  a  life  or  lives,  &q,. 

The  word  then,  by  itself,  not  coupled  with  the 
fact  that  the  propertj^  is  said  to  be  lent,  is  not  suf- 
iicient  to  confine  the  limitation  to  the  first  taker's 
deatli.  (Williamson  v.  Ledbetter,  2  Munf.  521 ; 
Deane  v.  Hansford,  9  Leigh,  253;  Callis,  &c.  v. 
Kemp,  &c.  11  Grat.  85.) 

Neither  will  the  word  then,  accompanied  by  the 
words  in  that  case,  have  the  effect  so  to  confine  the 
hmitations.     (Lynch  7.  Hill,  6  Munf.  114.) 

Nor  does  the  want  of  a  limitation  to  the  repre- 
seniatives  of  the  taker  of  the  executory  interest 
suffice  to  limit  the  failure  of  heirs  to  the  death  of 
the  particular  tenant,  as  we  once  thought.  Thus, 
a  limitation  to  A  and  his  heirs  forever;  but  if  he 
die  ivithout  heirs,  then  limitation  over  to  M,  is 
void  as  to  M  for  remoteness,  although  limited  to 
him  personally,  and  not  to  him  and  his  heirs,  &c., 
or  to  him  and  his  executors,  &c.  (Thompson  v. 
Griffith,  1  Leigh,  321;  Callava  v.  Pope,  3  Leigh, 
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103 ;  Deane  v.  Hansford,  9  Leigh,  253 ;  Wilkios 
V.  Taylor,  5  Call.  150.) 

These  cases  have  discredited,  although  the  judge& 
insist  that  they  have  not  Over-ruled,  a  series  of 
cases  which  went  before,  beginning  with  Higgin- 
bothan  v.  Rucker,  2   Call.  312,  and  terminating 
with   Didlake   v.  Hooper,    Gilm.  194,  including 
Timberlake  v.  Graves,  6  Munf .  174 ;  Gresham  v. 
Gresham,  Id.  187;  James  v.  Mc Williams,  Id.  301  j 
Cordle  v.  Cordle,  Id. ^435;  wherein  it  had  been 
held  that  the  fact   of   the   subsequent  limitation 
being  made  to  the  party  himself,  omitting  words 
of  limitation,  (e.  ff.  heirs,  or  executors,  &c.),  was 
a  sufficient  restriction  in  case  oi  personalty. 
2'.  The  Doctrine  by  statute  in  Virginia,  touching  Limita- 
tions over  upon  a  '■'' Dying  without  issue,"  or  "without 
heirs  of  the  body,"  or  ^^  without  heirs,  &c. 

"Every  limitation  in  any  deed  or  will  contingent 
upon  the  dying  of  any  person  without  heirs,  or  heirs 
of  the  body,  or  issue,  or  issue  of  the  body,  or  chil- 
dren, or  offspring  or  descendant,  or   other  relative, 
shall  be  construed  a  limitation,  to  take  effect  when 
such  per  son  shall  die  not  having  such  heir  or  issue,  or 
child  or  offspring,  or  descendant  or  other  relative,  as 
the  case  may  be,  living  at  the  time  of  his  death,  or 
born  to  him  within  ten  months  thereafter,  unless  the 
intention  of  such  limitation  be  otherwise  plainly  de- 
clared on  the  face  of  the  deed  or  will  creating  it." 
(V.  C.  1873,  c.  112,  §  10.) 
2*'-  Limitations  over  after  a  devise  or  grant  in  fee,  with 
unlimited  power  in  the  first  taker,  to  dispose  of  the 
subject. 

e.  g.  Devise  of  real  and  personal  estate  to  A  and  the 
heirs  of  his  body,  and  if  he  should  die  leaving  no  heirs 
of  his  body  then  living,  so  much  of  devisor's  real  and 
personal  estate  as  A  shall  he  possessed  of  at  his  death, 
to  G.  Here,  it  is  uncertain  whether  anything  will  re- 
main to  be  the  subject  of  the  limitation  over,  which 
for  that  reason  is  void.  (Atto.  Gen.  v.  Hall,  8  Yin. 
Abr.  103,  pi.  50;  Miller  v.  Moor,  9  Vin.  Abr.  248,  pi. 
21;  Bull  V.  Kingston,  1  Meriv.  314;  Riddick  v.  Co- 
hoon,  4  Rand.  550;  Brown  v.  George,  6  Grat.  424; 
May  V.  Joynes,  &  als,  20  Grat.  692.) 
3^^-  Limitations  in  contemplation  of  an  Act  of  Legislature, 
or  of  Incorporation,  to  make  the  disposition  designed 
legal  and  valid. 

Such  limitations  must  be  tied  up  by  some  accom- 
panying provision,  to  take  effect  vwthin  the  period  pre- 
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scribed,  or  else  they  will  be  void  for  remoteness.    Thus, 
if   the  act  is  to  redound  to  the  personal   benelit  of 
parties  in  esse,  or  if  it  is  to  be  procured  by  persons  de- 
signated, as  the  testator's  executors,  or  within  a  reason- 
able time,  or  as  soon  as  possible,  the  contingency  is  not 
too  remote,  and  the  limitation  is  valid.    (Porter's  Case, 
1  Co.  24;  Pleasants  v.  Pleasants,  2  Call.  337;  Inglis 
V.  Trustees  of  Sailor's  Snug  Harbor,  3  Pet.  115  &  seq. ; 
Lit.  Fund  v.  Dawsons,  10  Leigh,  152;  S.  C.  1  Eob. 
418-'19;  Kinnard  v.  Miller,  25  Grat.  107.) 
5®.  Certain  General  Principles  touching  Executory  Limitations. 
The   principles    touching  executory    limitations  which 
are   chiefly  to  be  noted  may  be   stated  thus:  (1),  If  one 
(limitation  in  a  conveyance  be  executory,  all  subsequent  ones 
are  in  general  so  likewise,  and  not  remainders ;  (2),  Any 
number  of  executory  limitations,  even  of  the  fee-simple, 
may  succeed  one  the  other,  if  not  too  remote;  (3),  No  sub- 
sequent occurrence  cati  make  a  limitation  good,  which  was 
void  (for  remoteness  or  otherwise),  at  its  creation;  (4),  A 
limitation  which  in  the    beginning  was  a  contingent  re- 
mainder, may  become   an  executory'  limitation,   and  vice 
versa;  (5),  Limitations    shall  not    upon  a  future   contin- 
gency, cease  as  to  part,  and  vest  and  re-vest;  (6),  A  limi- 
tation to  a  non-existing  person  maybe  valid;  (7),  Disposi- 
tion of  the  property  in  ease  of  devise,  before  the  vesting  of 
an  executory  limitation;  (8),  Transmissibility  of  executory 
limitations;  (9),  Protection   against  waste  to  persons  en- 
titled to   executory   limitations ;    and  (10),   Trusts  of  ac- 
cumulation allowed  to  a  certain  extent. 
W.  C. 
1'.  If    one    limitation    in    a    conveyance    be   an  Executory 
LiTnitation,  all  subsequent  ones  are  in  general  so  like- 
wise, and  not  Remainders. 

An  executory  Kmitation  may  confer  either  an  estate  in 
fee-simple,  or  a  less  estate.  On  every  estate  conferred 
by  an  executory  limitation,  another  executory  limitation 
may  be  limited ;  and  if  the  estate  conferred  by  an  execu- 
tory limitation  be  an  estate  for  life  or  for  years,  it  may 
be  followed  by  a  quasi  remainder;  but  whilst  the  execu- 
tory estate,  after  which  the  remainder  is  to  arise,  is  in 
suspense,  it  is  not  properly  a  remainder,  but  a  right, 
which  is  to  be  converted  into  a  remainder  on  a  particular 
event.  Thus,  if  land  be  devised  to  A  and  his  heirs,*  and 
if  A,  should  not  leave  issue  living  at  his  decease,  to  13  for 
life,  and  after  B's  decease,  to  C  in  fee,  C  would  have 
during  A's  life  (whilst  the  contingency  is  in  suspense), 
only  an  executory  fee;  but  if  A  should  die  without  issue 
in  B's  life-time,  C  would  take  a  vested  remainder,  and  an 


384        ESTATES  Hf  EXPECTANCY EXECUTOKY  LIMITATIONS.    [bOOK  II. 

estate  in  fee-simple  in  possession,  if  A  should  survive  B, 
and  then  die  without  issue.    (Fearne's  Rem.  503  &  n  (g).) 

The  proposition  is  founded  on  the  very  nature  of  exe- 
cutory limitations,  which  it  will  be  remembered  are  either 
limitations  of  freeholds  to  commence  zVi  futuro,  without 
any  preceding  estate,  or  of  estates  to  take  the  place  of 
fees  already  vested.  No  estate  following  such  a  limita- 
tion, therefore,  can  be  a  remainder ;  not  in  the  first  in- 
stance, because  a  remainder  must,  by  the  definition  there- 
of, be  preceded  by  &  particular  estate  in  possession;  nor 
in  the  second,  because  no  remainder  can  be  limited  upon 
a  vested  fee-simple.  (Fearne's  Hem.  504;  1 'Lorn.  Dig. 
438  &  seq.) 

This  proposition  does  not  exclude  the  possibility  (as 
is  seen,  in  the  illustration  in  the  last  paragraph  but  one), 
that  what  was  at  first  an  executory  limitation,  may 
in  the  course  of  events  become  subsequently  vested  in 
possession,  by  the  failure  to  take  effect  of  the  preceding 
limitation,  or  may  take  effect  by  way  of  remainder,  and 
then  it  will  be  liable  to  the  same  modes  of  destruction  as 
other  remainders  of  the  same  kind.  Thus,  in  Browns- 
word  V.  Edwards,  2  Ves.  Sen'r,  247,  which  was  the  case 
of  a  devise  to  A  and  his  heirs  in  trust  to  receive  the  rents 
and  profits  until  B  should  attain  twenty-one ;  and  if  B 
should  attain  twenty-one  or  have  issue,  then  to  B  and  the 
heirs  of  his  body ;  but  if  B  should  happen  to  die  before 
twenty-one,  and  (^yhich  was  read  as.  if  it  were  or)  without 
issue,  remainder  over  to  S,  &c.,  the  inheritance,  being 
vested  in  A,  the  trustee,  subject  to  be  devested  in  case  B 
'  attained  the  age  of  twenty-one,  or  had  issue,  made  the 

subsequent  limitations  at  first  executory;  but  when  B  had 
satisfied  tlie  contingency,  as  he  did  by  attaining  the  age 
of  twenty-one,  whereby  the  land  vested  in  him  in  posses- 
sion for  an  estate-tail,  the  limitation  to  S  became  a  re- 
mainder.    (Fearne's  Bern.  506  ;  3  Lom.  Dig.  440.) 

ISTor  does  the  proposition  suppose  that,  because  the  sub- 
sequent limitation  is  future  and  executory,  it  is  therefore 
of  necessity  contingent.  It  may  be  so  limited  as  from  the 
beginning  to  be  certain  of  taking  efi^ect  (saving  only  the 
possibility  of  its  expiring  before  the  former  estate  vests 
or  fails),  either  izi  default  of  the  foregoing  estate  taking 
eifect  at  all,  or  by  way  of  remainder  after  it,  if  it  should 
take  effect.  Thus,  in  Southby  v.  Stonehouse,  2  Yes.  Sen'r, 
613,  where  the  devise  was,  in  substance,  of  the  profits  of 
the  lands  to  S  for  life,  and  after  his  death  of  the  lands 
themselves  to  the  testatrix'  children  in  tail,  and  in  default 
of  issue  of  the  testatrix,  to  J  H  in  fee ;  and  the  testatrix 
died  leaving  an  infant  daughter,  who  shortly  afterwards 
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died ;  the  limitation  to  the  children  in  tail,  without  a  par- 
ticular estate  going  before,  was  executory,  and  thus  made 
the  interest  of  J  H  also  executory^  but  not  contingent. 
Had  the  testatrix  left  no  children  he  would  have  taken  a 
vested  interest  expectant  on  S's  death,  as  in  the  event 
that  happened,  he  took  a  vested  interest,  by  way  of  re- 
mainder, after  the  estate-tail  of  the  daughter.  (Fearne's 
Eem.  507 ;  3  Lom.  Dig.  440.) 

It  will  be  readily  perceived  that  the  subsequent  limita- 
tion can  never  take  effect  hy  way  of  remainder,  when  the 
foregoing  estate  is  a  fee-simple ;  and  it  must  be  remem- 
bered that  what  is  an  estate-tail  in  England  is  a  fee-sim- 
ple in  Yirginia.  (V.  C.  1873,  c.  112,  §  9.)  And  it  is 
necessary,  furthermore,  to  observe  that,  when  the  first 
limitation  is  a  fee,  since  those  following  cannot  be  remain- 
ders, they  are  liable  at  common  law  to  be  defeated  by  the 
remoteness  of  the  contingency  (the  indefinite  failure  of 
issue),  whereon  they  are  limited.  With  us,  indeed,  there 
would  be  no  such  liability,  it  having  been  provided  by 
statute  (taking  effect  Ist  January,  1820),  that  every  limita- 
tion in  any  deed  or  will  contingent  upon  the  dying  of  any 
person  without  heirs,  or  heirs  of  the  body,  or  issue,  or  is- 
sue of  the  body,  &c.,  shall  be  construed  a  limitation  to 
take  effect  when  such  person  shall  die  not  having  such 
heir,  &c. ,  living  at  the  time  of  his  death,  or  born  to  him 
within  ten  months  thereafter,  unless  a  contrary  intention 
be  plainly  declared  on  the  face  of  the  deed  or  will.  (Y. 
C.  1873,' c.  112,  §  10  ;  3  Lom.  Dig.  440-'41.) 

2'.  Any  number  of  Executory  Limitations,  even  of  the  fee- 
simple,  may  succeed  one  tlie  other,  if  not  too  remote. 

If  one  of  the  fees,  however,  chance  to  vest  in  right, 
not  subject  to  a  contingency  which  may  devest  it,  all 
the  rest  are  defeated.  Thus,  in  case  of  a  devise  to  A  and 
his  heirs,  and  if  he  die  without  a  son  living  at  his  death, 
then  in  fee-simple  to  the  first  son  of  B  who  attains  twenty- 
one,  and  if  he  has  no  son,  then  in  fee-simple  to  his  first 
daughter  who  lives  to  twenty-one,  and  if  no  daughter, 
then  in  fee-simple  to  C  ;  all  the  limitations  are  good,  but 
if  that  to  B's  son  vests  in  right,  it  defeats  all  that  follow, 
&c.     (Fearne's  Rem.  514,  n  (1) ;  3  Lom.  Dig.  444.) 

3'.  No  subsequent  occurrence  can  make  a  Limitation  good, 
which  was  void  (as  being  too  remote,  or  otherwise)  at  its 
creation. 

Hence,  where  the  preceding  limitation  is  not  execu- 
tory, but  vested,  or  there  is  no  preceding  limitation  at 
all,  if  the  expiration  of  that  preceding  estate,  or  if  the 
future  event  upon  which  the  subsequent  limitation  is  to 
take  effect,  be  of  too  remote  a  nature,  the  future  limita- 
25 
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tion  is  void  in  its  inception,  and  no  subsequent  accident 
can  make  it  good.  Thus,  a  limitation  after  failure  of  the 
heirs  male  of  the  hody  of  C,  to  T>  in  fee,  is  an  absolute 
future  limitation  to  take  effect  on  a  dying  without  issue, 
and,  therefore,  at  common  law,  though  no  heirs  male  of 
the  body  of  C  should  ever  exist,  such  event  will  not  make 
good  the  limitation  to  D,  which  was  too  remote  in  its  cre- 
ation. (Fearne's  Kem.  524.) 
4*.  A  Limitation  which,  in  the  beginning,  was  a  Contingent 
Remainder,  may  become  aji  Executor}^  Limitation,  and 
vice  versa. 

Thus,  in  case  of  a  devise  to  B  for  life,  and  after  his 
decease  to  the  first  and  other  son  of  B,  successively  in 
tail,  remainder  to  the  future  sons  of  C  for  life  succes- 
sively, remainder  over,  where  B  died  without  issue  before 
the  testator,  and  at  the  testator's  death,  C  had  no  sons, 
the  estates  which  were  meant  to  take  effect  as  remainders 
were  supported  as  executory  limitations.  It  is  agreed, 
however,  that  when  a  preceding  freehold  has  once  vested, 
no  subsequent  accident  will  make  a  contingent  remainder 
enure  as  an  executory  devise,  its  character  as  a  remainder 
having  then  been  finally  established.  (Fearne's  Rem. 
525-'6 ;  2  Washb.  R.  Prop.  348.) 

Of  the  converse  proposition,  namely,  that  limitations 
made  as  executory  limitations,  may  take  effect  as  contin- 
gent remainders — we  have  seen  several  instances,  e.  a. 
Brownsword  v.  Edwards,  2  Yes.  Sen'r,  247;  Ante  p.  384, 
1' ;  Fearne's  Rem.  526. 
5'.  Limitations  shall  not,  upon  a  future  Contingency,  cease 
as  to  part,  and  vest  and  re-vest. 

This  doctrine  seems  to  be  founded  in  the  main  upon 
considerations  of  convenience  and  policy.  The  uncer- 
tainty of  ownership  which  would  result  from  such  limita- 
tions, and  the  consequent  difficulty  of  determining  against 
whom  proceedings  should  be  had  touching  the  title  of 
lands  so  situated,  and  in  order  to  subject  them  to  debts, 
as  well  as  other  inconveniences,  constitute  a  very  snfiicient 
reason  for  adhering  to  the  principle,  which  is  a  very 
ancient  one,  although  its  application  to  executory  limita- 
tions is,  of  course,  modern,  as  the  limitations  themselves 
are.  The  doctrine  has  always  existed  in  respect  to  con- 
ditions and  common  law  limitations,  as  to  which  it  has 
ever  been  a  maxim,  that  they  most  defeat  the  whole  estate, 
and  cannot  determine  it  for  a  part  only.  Thus,  a  condi- 
tion annexed  to  a  feoffment  in  fee,  that  if  the  feoffee  die, 
his  heir  being  under  age,  his  estate  shall  cease  during  the 
minority  of  the  heir,  is  utterly  void;  so  also  is  a  condi- 
tion that  an  estate-tail  shall,  upon  a  contingency,  ceage  as 
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if  tenant  in  tall  wei'e  dead,  which,  if  it  hnd  any  effect, 
would  only  suspend  it  during  the  tenant's  life,  to  re-vest 
in  his  issue ;  and  so  in  like  manner,  it  is  with  executory 
limitations.  An  attempt  to  suspend  an  estate  during  the 
infancy  of  the  party  succeeding  to  it.  or  upon  any  other 
contingency,  and  again  to  re-vest  it,  is  futile,  and  the  limi- 
tation is  void.  (Fearne's  Rem.  526.  530,  &n(r);  Id. 
274-5;  Corbet's  Case,  1  Co.  87  a  &  b;  Jermyn  v.  Arscot, 
cited  1  Co.  85  a;  Lade  v.  HolforJ,  3  Burr.  '1416;  S.  C. 
1  W.Bl.  428,  and  2  Amb.  479 ;  Fearne's  Rem.  530,  n  (r).) 
But  see  1  Th.  Co.  Lit.  506,  which,  however,  is  explained 
by  Mr.  Preston,  in  consistency  with  the  doctrine  as  above 
stated.     (Id.  n  (X);  1  Brest.' Est.  257-8.) 

A  rent,  common,  or  other  incorporeal  liereditament, 
ne.wljj  created,  may  be  limited  to  cease  for  a  time,  and 
again  to  re-vest,  as  with  the  proviso  that  if  the  grantee 
die,  his  heir  within  age,  the  terre-tenant,  should,  during 
the  minority,  be  quit  of  the  rent.  The  reason  seems  to 
be  that,  as  it  is  a  newb/  created  subject,  no  adverse  claim 
to  it  can  exist,  for  the  same  latitude  is  not  allowed  in 
limitations  of  rents,  &c.,  previously  existing.  (Fearne's 
Rem.  529;  Corbet's  Case,  1  Co.  87  a;  Kempe's  Case,  1 
Ld.  Raym.  52.) 
6'.  A  Limitation  to  a  Non-existing  Person  may  be  valid. 

In  the  infancy  of  executory  limitations,  before  their 
limits  were  ascertained,  and  whilst  yet  they  were  scarcely 
distinguished  from  limitations  in  conveyances  at  common 
law,  there  was  sometimes,  naturally  enough,  an  absurd 
rigor  of  construction  resorted  to,  in  order  to  guard  against 
too  great  a  latitude  in  what  was  justly  esteemed  a  violent 
innovation  upon  the  old  common  law.  Amongst  the  in- 
stances of  this  excessive  jealousy,  none  is  more  remark- 
able than  the  ]3rinciple  whicli  was  at  one  time  asserted, 
that  whilst  a  limitation  to  a  non-existing  person  per  verba 
de  fiiiuro, — that  is,  when  the  party  came  into  being, — was 
valid,  yet  if  the  limitation  were  per  verba  de  presenti, — that 
is,  mentioning  the  party  as  a  person  in  present  existence, — 
it  was  void.  Upon  this  principle,  it  was  insisted  that  a 
devise  to  an  infant  e/i  ventre  sa  mere,  could  not  be  sus- 
tained, although  it  was  admitted  that  if  the  limitation 
were  to  the  child  when  born,  it  would  be  unquestionably 
good.  At  present,  however,  this  needless  distinction  be- 
tween limitations  to  non-existing  persons  per  verha  de 
presenti,  and  per  verba  de  futuro,  is  very  little  -regarded, 
and  is  allowed  to  affect  those  cases  only  where  there  is 
not  the  least  circumstance  from  which  to  collect  the  testa- 
tor's or  grantor's  intention  of  anything  else  than  an  imrae- 
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diate  limitation  to  take  effect  in presenti.    (Fearne's  Rem. 
553  &  seq;  3  Lom.  Dig.  M9-'50.) 

A  limitation  to  a  child  en  ventre  sa  mere,  althongh  by 
words  de  presenti,  is  now  subject  to  no  other  doubt  than 
the  uncertainty  of  the  description;  and  there  can  never  be 
any  uncertainty  if  it  be  described  as  the  child  of  which 
such  a  woman  is  enceinte  (without  reference  to  the  pater- 
nity), even  though  it  be  illegitimate.  If,  however,  it  be 
a  bastard,  it  cannot  be  described  as  the  child  of  such  a 
man,  since  that  can  never  be  certain,  although,  if  de- 
scribed as  the  child  of  the  mother,  it  does  not  vitiate  the 
description  that  the  limitation  assumes  such  an  one  to  be 
the  father.  But  in  no  case,  it  is  said,  can  a  limitation  be 
validly  made  to  an  illegitimate  child,  neither  born,  nor 
en  ventre  ■  matris, — that  is,  not  yet  begotten, — when  the 
will  or  deed  is  executed,  so  that,  although  such  a  child 
be  afterwards  born,  yet  it  cannot  take.  (2  Lom.  Ex'ors, 
35;  Earle  v.  Wilson,  17  Yes.  528;  Gordon  v.  Gordon,  1 
Meriv.  150-'53:  Metham  v.  Devon,  1  P.  Wms.  529.) 
7'.f  Disposition  of  the  Property  in  case  of  Devise,  before  the- 
vesting  of  an  Executory  Limitation;  W.  C. 
Is.  The  doctrine  as  to  the  Disposition  of  Lands. 

It  is  a  rule  that  wlierever  there  is  an  executory  devise 
of  real  estate,  and  the  freehold  is  not  in  the  meantime 
disposed  of,  the  freehold  and  inheritance  descend  to  the 
testator's  heirs  at  law.  And  so,  where  a  preceding 
estate  is  limited,  with  an  executory  devise  over  of  the 
land,  the  intermediate  profits  between  the  determination 
of  the  first  estate,  and  the  vesting  of  the  limitation  over, 
will  go  to  the  heir  at  law,  if  not  otherwise  disposed  of. 
Indeed,  every  interest,  and  all  profits,  not  disposed  of 
out  of  real  estate,  pass  to  the  heir,  and  that  not  by  the 
will  of  the  testator,  but  by  the  act  of  the  law.  Hence, 
in  case  of  a  devise  to  A  in  fee,  to  commence  six  months 
after  testator's  death,  during  those  six  months,  the  estate 
descends  to  and  continues  in  the  heirs;  and  hence,  also, 
where  a  testator  devised  lands  to  B  for  life,  remainder 
to  B's  sons  successively,  remainder  to  the  unborn  sons 
of  C;  and  provision  was  made  for  the  disposition  of  the 
rents  and  profits  during  the  minorities  of  those  who 
were  to  take  in  future;  B  died  in  the  testator's  life-time, 
whereby  B's  life-estate,  and  the  remainders  to  his  sons, 
failed;  the  limitations  to  O's  sons  ensned  as  executory 
devises,  and  the  profits  from  the  testator's  death  till  the 
birth  of  a  son  to  C,  went  to  the  testator's  heirs  at  law. 
(Fearne's  Rem.  537;  Hopkins  v.  Hopkins,  Cas.  Temp. 
Talbot,  51-'2.) 

But  it  should  be  observed  that  a  devise  of  all  the  rest 
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and  residue  of  the  real  estate  will  pass  as  well  the  profits 
from  the  testator's  death  to  the  time  of  the  estate's  vest- 
iug,  as  from  the  determination  of  the  first  estate  to  the 
vesting  of  a  subsequent  one.  (Fearne's  Rem.  IM; 
Stephens  v.  Stephens,  Cas.  Temp.  Talbot,  228.) 
2=.  The  docti-ine  as  to  the  Disposition  of  Chattels  before 
the  vesting  of  an  Executory  Limitation. 

Where  there  is  no  residuary  devise,  or  other  particular 
disposition  of  it,  it  seems  that  personal  property  and  its 
profits,  between  the  testator's  death  and  the  vesting  of 
an  executory  estate,  or  between  the  determination  of  the 
first  limitation  and  the  vesting  of  a  subsequent  one,  will 
accumulate  for'  the  benefit  of  the  person  next  to  take  by 
virtue  of  the  limitations.  Thus,  where  a  testator  be- 
queathed personalty  to  the  first  son  of  A  when  he  should 
attain  twenty-one,  and  A  had  no  son  at  the  testator's 
death.  Lord  Hardwicke  held  that  the  profits  of  the  pro- 
perty should  accumulate  until  A's  son,  who  might  be 
'  afterwards  born,  attained  his  age  of  twenty-one,  and 
then  pass  to  him.  And  so  where  a  testator  bequeathed 
chattels,  including  several  leasehold  houses  for  years,  to 
M,  an  infant,  aiid  if  M  should  die  before  twenty-one, 
and  his  mother  should  have  no  other  child,  then  to  W ; 
M  died  duiing  infancy,  and  Lord  Hardwicke  decreed 
that  the  rents  and  profits  from  the  death  of  M,  till  the 
contingency  should  happen,  were  to  accumulate,  and  to 
be  added  to  the  capital,  and  if  M's  mother  should  have 
no  other  child,  tliey  should  go  to  W.  (Fearne's  Rem. 
546-'7  ;  Bullock  v.  Stones,  2  Ves.  senr.  621 ;  Studholme 
V.  Hodgson,  3  P.  Wm's  300.) 
.  8'.  Transmissibility  of  Executory  Limitations. 

Executory  limitations  in  all  manner  of  property,  lands 
and  personalty,  by  the  modern  construction,  are  capable 
ol  being  devised  by  will,  assigned,  or  conveyed  by  deed, 
and  of  being  transmitted  by  inheritance  and  succession 
to  the  devisee's  or  grantee's  heirs  or  personal  represen- 
tatives ;  although  it  seems  that  in  case  of  the  assignment 
of  possibilities,  the  assignee's  remedy  and  protection  are 
in  equity.  In  Virginia  by  statute,  provision  is  specially 
made  for  transmitting  any  intere.st  in  or  claim  to  real  estate 
by  deed  or  will,  and  title  to  ajiy  real  estate  of  inheritance 
is  transmissible  by  descent.  (3  Lom.  Dig.  451-'2 ; 
Fearne's  Rem.  551  &  seq ;  V.  C.  1873,  c.  112,  §  5  ;  Id.>  c. 
119,  §  1 ;  See  Ante,  p.  361-'2.) 

For  the  application  of  the  doctrine  of  transmissibility 
to  legacies  payable  at  a  future  time,  see  Fearne's  Rem. 
652,  n  (g). 
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9*.  Protection  against  Waste,  to  persons  entitled  to  Exe- 
cutor)' Limitations. 

The  Court  of  Cliancery  will  interpose  when  necessary, 
to  protect  the  interests  of  persons  concerned  in  future 
limitations,  although  as  yet  contingent,  against  unreason- 
able waste  or  destruction  committed  by  tenants  in  posses- 
sion. (Fearne's  Hem.  563  &  seq ;  Stansfield  v.  Haberg- 
ham,  10  Ves.  278.) 

10^.  Trusts  of  Ac(mmulation  allowed  to  a  Certain  Extent. 
The  general  rule,  as  we  haye  seen,  touching  executory 
limitations  is  that  any  future  limitation  may  be  made,  so 
as  the  same  is  to  take  eifect  within  a  lite  or  lives  in  being, 
including  in  those  lives  children  then  en  ventre  sa  mere, 
and  twenty-one  years  beyond  the  expiration  of  such  life 
or  lives,  and  the  time  of  gestation,  so  as  to  allow  for  the 
birth  of  a  child  en  ventre  matris.  Under  this  rule,  pre- 
scribing the  bonnds  to  executorj^  limitations,  it  is  in  the 
power  of  the  testator  or  grantor  to  suspend  not  only  the 
ownership  of  the  inheritance  for  the  limited  time,  but  also 
to  suspend  for  a  like  period,  the  intermediate  enjoyment, 
so  as  to  accumulate  the  income  and  add  it  to  the  principal, 
and  thus  aggrandise  the  remote  issue  of  the  family,  at 
the  expense  of  the  present,  and  perhaps  of  the  two  or 
three  succeeding  generations.  Availing  himself  of  this 
rule,  one  Peter  Thellusson,  a  Frenchman  by  bu'tli,  but  from 
an  early  age  settled  in  London,  as  a  merchant,  and  who 
had  there  accumulated  a  fortune  of  about  £700,000,  by 
his  will,  dated  in  1796,  and  consummated  by  his  death  in 
1797,  made  a  settlement  of  his  large  estate  in  a  manner 
which  produced  a  very  lively  sensation  in  England. 
He  left  surviving  him  a  wife,  and  three  sons,  all  married, 
and  three  daughters,  of  whom  one  was  married,  and  a 
number  of  grand-children,  the  offspring  of  his  sons.  He 
gave  his  "  dear  wife"  300  guineas,  a  certain  quantity  of 
plate,  certain  wines  and  liquors,  her  own  jewels  and 
trinkets,  and  £2,140  a  year  for  life,  subject  to  certain  con- 
ditions; to  his  sons,  including  previous  advancements, 
£23,000  each;  to  his  daughters  a  provision  of  about 
£12,000  each,  and  to  other  persons  trifling  legacies  besides, 
and  then  the  great  Imlk  of  his  estate  (about  £600,000)  to 
trustees  in  trust  to  cause  the  income  to  i>e  accumulated 
during  the  lives  of  all  his  sons,  and  all  his  grandsons  living 
at  his  death,  or  then  en  ventre  sa  viere;  and  at  the  expira- 
tion of  that  period,  to  be  di\-ided  into  three  lots,  one  to 
go  to  the  family  of  each  son,  that  is,  one  to  the  eldest  male 
lineal  descendant  then  living  of  each,  in  tail  male,  with 
cross  remainders  over  amongst  such  descendants.  (Fearne's 
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Rem.  538,  n  (x),  435,  n  (1) ;  Thellusson  v.  Woodford,  4 
Ves.  237.) 

It  was  computed  by  the  actuaries  employed  for  the  pur- 
pose, that  according  to  the  probabilities  of  life,  the  period 
of  accumulation  anight  equal  ninety -five  years ;  that  there 
was  more  than  an  equal  cliance  that  it  would  exceed 
seventy,  and  a  reasonable  probability  of  its  reaching 
eighty  years ;  that  within  the  last  named  space  of  time 
every  £100  would  be  increased  fifty  fold,  so  that  the 
amount  then  to  be  disti-ibuted  would  be  in  round  num- 
bers £30,000,000  !     (4  Ves.  238,  n  (a).) 

This  will  was  assailed  with  all  the  vigor  and  learning 
of  the  English  bar,  and  Mr.  Hargrave  particularly  dis- 
tinguished himself  by  an  argument  of  exhaustive  research, 
in  which  he  went  over  the  whole  judicial  history  of  exe- 
■cutory  limitations,  from  the  first  faint  intimation  of  the 
possibility  thereof,  in  2  &  3  Ph.  &  M.  (2  Dy.  124  a),  A. 
D.  1555,  through  their  feeble  development  in  the  reign  of 
Elizabeth,  to  tlieir  distinct  recognition  by  Lord  Coke,  in 
Matthew  Manning's  case  (7  Jac.  I,  A.  D.  islO),  8  Co.  946, 
their  final  establishment  in  Pells  r.  Brown,  3  Cro.  (Jac.) 
500,  (18  Jac.  I,  A.  D.  1621),  and  the  rules  by  degrees 
laid  down  for  their  regulation,  in  point  of  time,  in  the 
subsequent  cases,  allowing  at  first  only  one  life  within 
which  the  future  limitations  should  take  effect,  then  sev- 
■eral  lires,  wearing  out  the  same  time,  and  finally,  with 
many  an  intervening  struggle,  any  nurnber  of  lives  in  be- 
ing, anil  twenty-one  years  after,  with  an  alloivance  of  the 
■time  of  gestation  for  a  posthumous  child.  In  this  great 
argument  Mr.  Hargrave  passed  in  re\'iew  all  the  leading 
cases  upon  the  subject,  showing  the  gradual  modifications, 
and  occasional  fiuctuations  of  opinion,  down  to  the  great 
case  of  Perpetuities,  as  it  is  called  (Howard  v.  Duke  of 
JSTorfolk,  3  Cha.  Cas.  1 ;  S.  C.  2  Swanst.  454);  and 
sought  to  deduce  from  the  general  tenor  of  the  cases, 
amongst  other  inferences,  1st,  That  executory  limitations, 
and  the  rules  governing  them,  originated  from  an  exercise 
of  discretion  by  the  judges,  for  the  sake  of  general  con- 
venience ;  2ndly,  That  there  was  in  the  courts  a  right  of 
further  exercising  their  discretion  for  the  same  purpose, 
whenever  cases  pregnant  with  any  great  evil  shall  provoke 
it ;  3dly,  That  from  the  infancy  of  executory  limitations 
to  their  maturity,  there  has  prevailed  amongst  the  greatest 
judges,  an  intense  jealousy  of  their  liability  to  abuse,  and 
a  decided  aversion  to  extending  their  limits.  He  then 
proceeds  to  arraign,  with  great  and  just  severity,  the 
■'•'■  frenzy  of  posthum,ou,s  avarice  "  evinced  by  the  testator, 
and  to  point  out  various  particulars  wherein  he  thought 


392       ESTATES  IN  EXPECTANCY EXECUTORY  LIMITATIONS.      [bOOK  II. 

he  had  exceeded,  as  well  the  letter  as  the  spirit,  of  the 
limits  so  jealously  assigned  for  future  limitations;  and 
concludes  with  a  very  notable  peroration,  in  which  he 
introduces  Lord  Nottingham,  who,  by  his  judgment 
in  the  Duke  of  Norfolk's  case,  had  coniirmed  and 
defined  with  remarkable  force  and  precision  the  doc- 
trine of  executory  limitations,  as  applauding  and  en- 
forcing the  decree  which  the  advocate  hoped  would  be 
pronounced  against  the  wiU;  and  he  ingeniously  makes 
that  celebrated  founder  of  modern  equity  sum  up  the  his- 
torical statement,  and  the  argument,  with  great  terseness 
and  vigor.  (2  Hargr.  Jurid.  Arg'ts,  31  &  seq,  56  &  seq, 
71  &  seq,  180 ;  4  Ves.  247  &  seq.) 

The  Lord  Chancellor  (Loughborough),  assisted  by  the 
Master  of  the  Rolls,  (Sir  Richard  Pepper  Arden),  and 
BuUer  -and  Lawrence,  J's,  pronounced  in  favor  of  the 
will  (thus  rashly  forfeiting  the  anticipatory  approval  of 
Lord  Nottingham),  and  that  judgment  upon  appeal  to 
the  Lords  was  sustained  and  affirmed  by  the  unanimous 
opinion  of  all  the  judges,  and  of  Lord  Chancellor  Eldon 
(who  had  succeeded  Lord  Loughborough).  (Thellusson  v. 
Woodford,  11  Yes.  133  &  seq,  144,  151.) 

That  case  gave  rise  to  the  statute  39  and  40  Geo.  I 
c.  98,  (A.  D.  1800),  whereby  such  trusts  of  accumulation 
in  England  by  will,  are  limited,  for  the  most  part,  to  a 
period  of  twenty-one   years  from   the    testator's  death. 
(Fearne's  Rem.  540,  n  (x).)     In  Virginia  no  such  statute 
exists,   so    that  the    Thellusson   folly  may   be    repeated 
amongst  us  should  any  one  be  "impelled  by  the  frenzy  of 
posthumous  avarice"  to  imitate  his  example. 
6®.  Statutory  Provisions  whicli  in  Virginia  modify  the  Com- 
mon Law  Doctrine  in  respect  of  Executory  Limitations  % 
W.  C. 
1*.  The  Statutes  themselves;  W.  C. 
is.  The  Acts  abolishing  Entails;  W.  C. 
P.  Act  of  7th  October,  1776,  to  abolish  Entails. 

Any  person  who  now  hath,  or  hereafter  may  have,, 
any  estate  in  fee-taille,  general  or  special,  in  any  lands 
or  slaves  in  possession,  or  in  the  use  or  trust  thereof, 
or  who  now  is,  or  hereafter  may  be,  entitled  to  any 
such  estate  taille  in  reversion  or  remainder,  after  the 
determination  of  any  estate  for  life  or  lives,  or  of  any 
lesser  estate,  shall  from  henceforth,  or  from  the  com- 
mencement of  such  estate  taille,  stand  ipso  facto  seised, 
possessed,  or  entitled  of,  in,  or  to  such  lands  or  slaves, 
&c.,  in  full  and  absolute  fee-simple.  (9  Hen.  St.  226.) 
2''-  Act  of  13th  December,  1792,  to  complete  the  Aboli- 
tion of  Estates  tail. 
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Every  estate  in  lands  or  slaves  which  on  the  7th  day 
of  October,  1776,  was  an  estate  in  fee-tail,  shall  be 
deemed  from  that  time  to  have  been,  and  from  thence- 
forward to  continue,  an  estate  in  fee-simple:  And 
every  estate  in  lands  which  since  hath  been  limited,  or 
hereafter  shall  be  limited,  so  that  as  the  law  aforetime 
was,  such  estate  would  have  been  an  estate-tail,  shall 
also  be  deemed  to  lia^'e  been,  and  to  continue  an  estate 
in  fee-simple.  (1  Stats,  at  large,  (IST.  S.)  96 ;  Y.  C. 
1873,  c.  112,  §  9.) 
2s.  Act  of  1785  (taking  effect  January  1st,  1787),  dispens- 
ing toith  words  of  inheritance,  to  create  a  fee-simple. 

Where  any  real  estate  is  conveyed,  devised,  or  granted 
to  any  person  without  words  of  limitation,  such  devise, 
conveyance  or  grant,  shall  be  construed  to  pass  the  fee- 
simple  or  other  the  whole  estate  or  interest  which  the 
testator  or  grantor  had  power  to  dispose  of  in  such  real 
estate,  unless  a  contrary  intention  shall  appear  by  the 
will,  conveyance,  or  grant.  (12  Hen.  Stat.  157;  Y.  C. 
1873,  c.  112,  §  8.) 
38.  Act  of  1819  (taking  effect  1st  January,  1820),  declar- 
ing any  Limitation  which  would  have  been  valid  on  an 
original  Fee-simple,  to  be  valid  alter  a  Fee-tail  con- 
verted by  statute  into  a  Fee-simple. 

Every  estate  in  lands  so  limited  that,  as  tlie  law  was 
on  the  7th  October,  1776,  such  estate  would  have  been 
an  estate-tail,  shall  be  deemed  an  estate  in  fee-simple  ; 
and  every  limitation  upon  such  an  estate  shall  be  held 
vahd,  if  the  same  would  be  valid  when  limited  upon  an 
estate  in  fee-simple,  created  bv  technical  language.  (1 
K.  C.  (1819),  369,  c.  99,  §  25 ;  Y.  C.  1873,  c.  112,  §  9.) 
4s.  Act  of  1819  (taking  effect  January  1st,  1820),  doing 
away  with  the  construction  of  the  phrases  ^^  dying  witli- 
out  heirs,"  &c. 

Every  limitation  in  any  deed  or  will  contingent  upon 
the  dying  of  any  person  without  heirs,  or  heirs  of  the 
body,  or  issue,  or  issue  of  the  body,  or  children,  or  off- 
spring, or  descendant,  or  other  relative,  shall  be  con- 
strued a  limitation,  to  take  effect  when  such  person  shall 
die  not  having  such  heir,  or  issue,  or  child  or  off'spring, 
or  descendant,  or  other  relative,  as  the  case  may  be,  • 
living  at  the  time  of  his  death,  or  horn  to  him,  within 
ten  months  thereafter,  unless  the  intention  of  such  limita- 
tion be  otherwise  plainly  declared,  on  the  face  of  the 
deed  or  will  creating  it.  (1  K.  C.  (1819),  369,  c.  99,  § 
26;  Y.  C.  1873,  c.  112,  UO.) 
5e.  Act  of  1819  (taking  effect  January  1st,  1820),  declar- 
ing that  any  estate  of  freeliold,  or  of  inheritance,  may 
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be  made  to  commence  infuturo,  by  deed  in  like  manner 
as  by  will.     (1  R.  C.  (1819),  369,  c.  99,  §  28;  Y.  C. 
1873,  c.  112,  §  5.) 
6s.  Act  of  1849  (taking  effect  1st  July,  1850,)  proposing 
to  abolish  the  Kule  in  Shelley's  case. 

Where  any  estate,  real  or  personal,  is  given  by  deed 
or  will  to  any  person  for  his  life,  and  after  his  death  to 
his  heirs,  or  to  the  heirs  of  his  body,  the  conveyance 
shall  be  constrned  to  vest  an  estate  for  life  only  in  such 
person,  and  a  remainder  in  fee-simple  in  his  heirs,  or  the 
heirs  of  his  body.     (V.  C.  1873,  c.  112,  §  11.) 
2'.  The  Judicial  Interpretation  of  the  Statutes  which,  in  Vir- 
ginia, modify  the  common  law  doctrine  touching  Execu- 
tory Limitations ;  W.  C. 
1^.  The  Effect  of  a  Devise  to  "^  for  life,  and  if  he  die 
vnihout  issue,  to  _S/"  W.  C. 
I''.  Effect  prior  to  7th  of  October,  1776. 

Since  the  estate  is  not  to  pass  to  B  until  the  failure  of 
A's  issue,  which,  in  a  will,  is  equivalent  to  heirs  of  the 
iody,  it  must  have  been  the  testator's  intent  to  give  it, 
after  the  expiration  of  A's  life-estate,  to  A's  issue  ;  so 
that  the  limitation  is,  in  effect,  to  A  for  life,  remainder 
to  A's  issue  (or  the  heirs  of  his  hody),  remainder  after 
the  failure  of  A's  issue  to  B.  But  thtis  understood  the 
rule  in  Shelley's  case  intervenes,  and  vests  an  estate 
tail  in  A,  with  a  remainder  thereon  to  B,  which,  as 
there  are  no  words  of  inheritance,  is  an  estate  for  life 
only.  The  effect  then  prior  to  the  abolition  of  estates 
tail  on  the  7th  October,  1776,  is  as  follows : 

A  takes  by  implication,  and  by  the  rule  in  Shellefs 
case,  an  estate-tail. 

B  takes  a  remainder  for  his  life,  limited  after  A's 
estate-tail. 

See  Sonday's  case,  9  Co.  128  a;  King  v.  Melling, 
2  Lev.  58 ;  Atto.  Gen.  v.  Sutton,  1  P.  Wms.  758,  766 
and  note;  Counden  v.  Clarke,  Hob.  30  a;  Langley  v. 
Baldwin,  1  Eq.  Cas.  Ab.  185;  Roy  v.  Garnett,  2 
TTashb.  41. 
2''  Effect  between  7th  October,  1776,  and  1st  January, 
1787. 

A  takes  as  before,  an  estate-tail  by  implication,  and 
by  the  rule  in  Shelley's  case,  and  that  estate  the  act  of 
7th  October,  1776,  converts  into  a  fee-simph. 

B's  remainder  is  now  void  as  a  /rwza/'/jA'r,  because  lim- 
ited after  a  fee-simple.  And  it  is  not  good  as  an  execv^ 
tory  limitation,  because  such  a  construction  would  tend 
to  thvjurt  the  policy  of  the  statute  abolishing  entails. 
The  intent  of  the  abolition  of  estates-tail  was  to  make 
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lands  more  alienable;  but  if  the  result  be  to  convert 
B's  remainder  into  an  executory  limitation,  instead  of 
facilitating  alienation,  the  act  abolishing  entails  would 
have  the  effect  to  make  real  estate  mo7'e  inalienable 
than  before;  for  whilst  A's  estate  was  an  estate-±ail, 
and  the  limitation  to  B  a  remainder,  it  was  practicable, 
at  the  cost  of  some  expense  and  trouble,  to  aliene 
the  estate- tail  and  bar  B's  remainder.  But  if  B  takes 
by  wa}'  of  executory  limitation,  Ids  interest  is  incapable 
of  being  l)arred;  and  thus  the  alienation  of  the  land  is 
more  obstructed  than  ever.  This  doctrine  had  been 
acted  upon,  but  without  discussion,  in  Hunter  v. 
Hayne's  lessee,  1  Wash.  71,  and,  in  consequence  of 
having  been  afterwards  settled  upon  great  considera- 
tion, in  Carter  v.  Tyler,  1  Call.  165,  it  has  since  been 
denominated  the  doctrine  of  Carter  v.  Tyler.  (Carter 
V.  Tvler,  1  Call,  165,  182;  Hill  v.  Burrow,  3  Call. 
353-'4;  Tate  v.  Talley,  Id.  354-'59;  Eldridge  v. 
Fisher,  1  H.  &c  M.  561-2;  Broaddns  v.  Turner,  5 
Rand.  309,  311,  318;  1  Tuck.  Coih.  156-'7,  B.  II.) 

Although  the  limitation  to  B  was  to  take  effect  upon 
a  failure  of  A's  issue,  which,  according  to  the  rule  of 
interpretation  already  exjiounded  {finte  p.  378-'9,  I''), 
meant  in  general,  an  indefinite  failure  of  issue  at  any- 
time, however  distant,  yet  was  not  the  limitation  at  this 
period  too  remote,  because  being  limited  to  B  only  for 
his  life,  it  was  tied  up  to  happen  v:ithin  a  life  or  lives, 
&c.,  or  not  at  all.  {Ante  p.  380,  3^;  2  Th.  Co.  Lit. 
646,  n  (C);  3  Lom.  Dig.  419;  1  Tuck.  Com.  157.) 
3''.  Effect  betwen  1st  January,  1787,  and  1st  January,  1820. 

A  takes,  as  before,  an  estate-tail  nj  implication,  and 
by  the  rule  in  Shelley's  case,  and  that  estate  the  act  of 
7th  October,  1776,  converts  into  a  fee-simple. 

B's  remainder  is  void  as  a  remainder,  because  lim- 
ited after  a  fee-simple ;  and  not  good  as  an  executory 
lin'vitation  for  two  reasons:  (1st),  Because  of  the  doc- 
trine of  Carter  v.  Tyler  [Supra,  p.  394,  fs);  and  (2ndly), 
Because  being  limited  after  an  indefinite  failure  of  issue, 
and  not  being  restrained  as  before,  l)y  B's  having  only 
an  estate  fcjr  his  life  (the  act  of  1785,  taking  effect  1st 
January,  1787,  having  dispensed  witJi.  words  of  inher- 
itance to  create  a  fee;  Ante  \k  393,  2*),  \t  is  too  remote. 
(Smith  V.  Chapman,  1  H.  &  M.  240;  Bells  v.  Gillispie, 
6  Band.  273;  Bramble  v.  Billups,  4  Leigh,  90,  93;  See 
v.  Craigen,  8  Leigh,  447;  Deane  v.  Hansford,  9  Leigh. 
256 ;  Callis,  &c.  v.  Kemp,  &c.,  11  Grat.  78 ;  Tinsley 
V.  Jones,  13  Grat.  291.) 

It  was  strenuously  contended  that  after  the  abolition 
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of  entails,  7th  October,  1776,  the  implication  that  the 
testator  designed  to  give  a  remainder  to  A's  issue  ought 
not  to  be  indulged.  Such  effect,  it  was  said,  had  been 
previously  allowed  out  of  regard  to  the  supposed  in- 
tention of  the  testator  to  provide  for  the  issue,  being 
admitted  only  in  wiUs,  and  not  in  deeds  ;  but  since  the 
abolition  of  estates-tail,  it  was  not  to  be  supposed  that 
an  intention  could  exist  to  create  an  estate  which  the 
law  had  interdicted;  and  tliis  argument  was  pressed 
with  renewed  force,  after  Jhe  act  of  1785  (taking  effect 
1st  January,  1787),  had  dispensed  vdth  words  of  inheri- 
tance to  create  a  fee-simple;  for  whereas,  before,  in 
order  that  the  issue  should  succeed  unlimitedly,  it  was 
necessary  that  A  should  take  an  estate-tail,  since  that 
statute  the  issue  might  take  an  independent  fee-simple, 
without  deriving  it  from  A.  This  reasoning,  however, 
was  repudiated,  and  the  courts  continued  dowTi  to  1849, 
to  hold  that,  whether  the  limitation  originated  before 
or  after  these  acts  of  1776  and  1786,  A  took  an  estate- 
tail,  enlarged  into  a  fee-simple.  (Tate  v.  Tally,  3  Call, 
354;  Smith  v.  Chapman,  1  H  &  M,  300,  301;  Eld- 
ridge  V.  Fisher,  1  H  &  M,  561 ;  Dean  v.  Hansford,  9 
Leit^-h,  256;  Callis  v.  Kemp,  11  Grat.  78;  Tinsley  v. 
Jones,  13  Grat.  291;  1  Tuck.  Com.  157,  B.  II.) 

Another  proposition  has  been  much  and  vainly 
pressed  upon  our  supreme  court,  namely,  that  where  the 
first  limitation  was  to  A,  without  designating  the  estate 
as  beingybr  life  or  othera-ise,  if  it  occurred  since  Ist  Jan- 
uary, 1787,  when  words  of  inheritance  ceased  to  be  ne- 
cessary to  create  estates  in  fee,  A  should  be  construed  to 
take  a  fee-simple,  wliich  would  thus  make  it  needless  to 
raise  an  estate-tail  in  him,  in  order  to  carry  the  property 
to  the  issue.  But  this  view  also  has  been  overruled, 
and  the  construction  of  the  limitation  in  question  has 
remained  unchanged,  notwithstanding  the  act  of  1785. 
(Ball  V.  Payne,  6  Band.  76-'7;  Bramble  v.  BiUups,  4 
Leigh,  90;  See  v.  Craigen,  8  Leigh,  450,  452.) 
4^.  Effect  between  1st  January,  1820,  and  1st  July,  1850. 

A  takes,  as  before,  an  estate-tail  by  implication,  and 
by  the  rule  in  Shelly's  case,  and  tliat  estate  the  act  of 
7th  October,  1776,  converts  iato  a  fee-simple. 

B's  remainder  is  as  before,  void  as  a  -remainder,  but 
as  an  executoin/  liimtation  it  is  valid  ;  1st,  The  doctrine 
of  Carter  v.  Tyler  is  obviated  by  the  act  of  1819,  tak- 
ing effect  1st  January,  1820,  which  declares  that  any 
limitation  good  upon  an  original  fee-simple,  shall  be 
good  upon  a  fee-tail  converted  into  a  fee-simple,  (Ante  p. 
393,  3s);  and  2ndly,  The  objection  of  remoteness  is  re- 
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moved  by  another  act  of  1819,  taking  effect  1st  Jan- 
uary, 1820,  whereby  it  is  provided  that  a  limitation 
over  upon  2^  failure  of  issue,  &c.,  shall  be  construed  to 
mean  a  dying  without  issue  living  at  the  party's  death. 
&c.  (Ante  p.  393,  4s.) 
^^-  Effect  since  1st  July,  1850. 

It.is  believed,  that  in  consequence  of  the  statute  (V. 
C.  1873,  c.  112,  §  11),  abolishing  the  rule  in  Shelley's 
case,  where  the  ancestor  takes  an  estate  yb/"  Ms  life,  A 
takes  only  an  estate  for  his  lij'e,  with  a  contingent  re- 
mainder to  his  issue,  (which,  it  is  presumed,  will  vest, 
as  fast  as  the  issue  come  successively  into  being),  and 
a  concurrent  remainder,  or  a  remainder  upon  a  double 
contingency,  over  to  B  in  fee  ;  the  effect  being  that  as 
soou  as  the  first  child  is  born  to  A,  the  remainder  to 
A's  issue  vests  immediately  in  him,  in  fee-simple,  sub- 
ject to  open  and  let  in  after-born  children,  whilst  B's 
remainder  is  thereby  finally  and  effectually  defeated. 
(Fearne's  Rem.  312;  Cooper  v.  Hepbnrn  &  als,  15 
Grat.  558-'9  ;  Doe  v.  Perryn,  3  T.  E.  484,  494-'5.) 
2s.  The  Effect  of  a  Devise  to  "A  for  life,  and  if  he  die 
without  issue,  to  B  and  his  heirs";  W.  C. 
l''.  Effect  prior  to  7th  October,  1776. 

A  takes  by  implication,  and  by  the  rule  in  Shelley's 
case  (as  explained  Ante,  p.  394,  i^)  an  estate-tail ;  and 
B  a  remainder  in  fee-simple. 
2''.  Effect  between  7th  October,  1776,  and  1st  January, 
1820. 

A  takes  as  before,  by  implication  and  by  the  rule  in 
Shelley's  case,  an  estate-tail,  which  the  acts  abolishing 
entails  converts  into  a  fee-simple 

B's  remainder  is  then  void  as  a  remainder,  because 
limited  after  a  fee-simple ;  and  not  good  as  an  executory 
limitation,  for  two  reasons:  1st,  because  of  the  doctrine 
of  Carter  V.  Tyler  ;  and  2dly,  because,  being  limited  to 
take  effect  upon  an  indefinite  failure  of  issue,  without 
words  or  circumstances  to  restrain  it  within  the  re- 
quired compass  of  a  life  or  lives,  &c.,  it  is  too  remote. 
i^Ante,  p.  394,  2'';  395,  31^.) 

There  is  no  need,  in  this  case,  to  discriminate  be- 
tween the  periods  from  7th  October,  1776,  to  1st  Jan- 
nary,  1787,  and  trom  the  latter  date  to  1st  January, 
1820 ;  because  the  limitation  to  B,  being  expressly  of 
the  inheritance,  no  effect  upon  it  was  produced  by  the 
act  of  1785  (taking  effect  1st  January,  1787),  dispensing 
with  words  of  inheritance. 
Z^.  Effect  between  1st  January,  1820,  and  1st  July,  1850. 
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The  effect  is  the  same  as  in  the  former  case,  between 
the  same  period.     (Atite,  p.  396,  4:^.) 
4:^-  Effect  since  1st  July,  1850. 

The  effect  is  the  same  as  in  the  former  case,  for  the 
same  period.     {Ante,  p.  397,  5^.) 
3s.  The  Effect  of  a  Devise  to  "A  and  his  heirs  forever - 
but  if  he  die  loithout  lawful  heir,  remainder  over  to  B 
and  his  heirs,  B  being  A's  hrother,  nephew  or  other  rela- 
tive;'' W.  C. 
l^.  Effect  prior  to  7th  OctG»ber,  1776. 

In  this  case  the  express  limitation  in  fee-simple  to  A, 
created  by  the  vs^ords  "Aw  heirs  forever,''  is  cut  down 
by  the  subsequent  qualiiication,  "  if  he  die  without  law- 
ful lielr^''  to  a  fee-tail,  that  phrase,  in  the  connection 
in  which  it  is  used,  necessarily  importing  "heir  or  heirs 
of  the  hody,"  because  the  following  limitation  is  to  a 
Uood  relative,  and  he  cannot  die  without  heirs  generally 
while  such  a  relation  exists ;  so  that  the  testator  must 
have  employed  the  foregoing  expression  in  the  sense 
of  Jieir  or  heirs  of  the  body.  Hence,  prior  to  7th  Oc- 
tober, 1776,  A  takes  an  estater-tail,  and  B  a  rennainder 
in  fee  expectant  thereon. 

See  Fearne's  Rem.  466-7;  3  Lom.  Dig.  300,  &  seq; 
Hill  V.  Burrow,  3  Call.  342,  352 ;  Eldridge  v.  Fisher, 
1  H.  k.  M.  559:-Sydnor  v.  Sydnor,  2  Munf.  263;  Good- 
rich V.  Harding,  3  Band.  284;  McClintic  v.  Manns,  4 
Munf.  330-'31;  Bells  v.  Gillespie,  5  Rand.  273;  Broad- 
dus  V.  Tm-ner,  Id.  308;  Wright  v.  Cohoon,  12  Leigh, 
270. 
21^.  Effect  since  7th  October,  1776. 

The  doctrines  are  the  same  as  those  already  explained 
in  connection  with  the  previous  instances  of  limitations 
as  affected  by  the  statutes  of  Virginia.     {Ante,  p.  397, 
&  seq.,  2".) 
3^.  The  Effect  in  respect  of  Executory  Limitations  generally, 
of  the  Statutes  of  Virginia,  above  referred  to ;   W.  C. 
is.  The  General  Doctrine. 

In  construing  wills,  those  limitations  which,  as  the 
law  was  '■'■aforetime,"  as  the  earh'  statutes  expressed  it, 
or  "on  the  Ith  Octoher,  1776,"  as  our  present  statutes 
have  it,  would  have  been  deemed  to  create  an  estate- 
tail,  shall  still  do  so,  whether  the  will  were  executed  be- 
fore or  after  the  abolition  of  estates-tail,  and  whether 
the  estate-tail  be  created  expressly  or  hy  implication 
alone.  (1  Tuck.  Com.  151,  pt.  II;  3  Lom.  Dig  295; 
Tate  V.  Tally,  3  Call.  354;  Smith  v.  Chapman,  1  H.  & 
M.  300,  30l';    Ball  v.  Payne,  6   Rand.  73 ;    Bramble  v. 
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Billups,  4  Leigli,  90 ;  See  v.  Craigen,  8  Leigh,  452 ;  Tins- 
ley  V.  Jones,  13  Grat.  296.) 

2s.  Exception  to  the  Greneral  Doctrine. 

Wliere  there  is  a  distinctly  niurked  intention  to  confine 
the  first  taker  to  a  life-estate,  a  mere  implicatimi.  of  a 
general  inteiit  to  create  an  estate-tail  may  be  rebutted 
by  the  fact  that  the  will  was  made  subsequent  to  the 
act  of  1776,  abolishing  entails,  and  that  of  1785,  dis- 
pensing with  words  of  inheritance  to  create  a  fee-simple. 
In  England,  and  with  us  prior  to  1776,  an  express  estate 
for  life,  with  limitations  over  in  remainder,  are  turned 
into  a  fee-tail,  against  the  expressions  of  the  will,  in 
order  to  eifectuate  the  testator's  general  intent  to  give 
an  inheritance  to  the  remaindermen.  With  us  such  an 
interpretation  is  not  needful,  since,  in  consequence  of 
the  statute  dispensing  with  words  of  inheritance,  chil- 
dren, &c.,  or  other  remaindermen,  take  an  estate  in  fee; 
and  by  reason  of  the  statute  abolishing  entails,  to  give 
the  first  taker  a  fee-tail  would  frustrate  the  design.  This 
qualification,  however,  extends  not  to  limitations,  which 
by  long  use  have  come  to  be  considered  to  create  an  es- 
tate-tail; e.  g.,  to  "A  for  life,  and  if  ]ie  die  without  issue, 
to  B;"  but  to  those  only  where  the  expressed  intention 
is  overruled  in  favor  of  a  general  intention,  touching  the 
estate  to  go  to  the  remaindermen,  with  which  a  mere 
life-estate  in  the  first  taker  would  be  incompatible. 
(Smith  V.  Chapman,  1  H.  &  M.  240,  294,  302.) 

3^.  Principles  applicable  to  future  Limitations  of  Chattels. 
Those  principles  are  the  same  as  those  whicli  regulate 
such  limitations  in  respect  of  real  estate.  The  principal, 
perhaps  the  only  exception,  is  that  words  of  apparent 
perpetuity  are  restricted  with  more  facility,  to  the  pre- 
scribed period  of  a  life  or  lives  in  being,  and  the  period 
of  gestation,  and  twenty-one  years  afterwards.  {Ante  p. 
380-'l,  5I;  3  Lorn.  Dig.  423-'4,  &  seq.) 


CHAPTER  XII. 


Oe  Estates  in   Severalty,  Joint-Tenancy,  Common,  and 

Co-PAECENAEY. 

■4*.  The  Number  and  Connexion  of  the  Tenants  or  Owners  of 
Estates. 

Estates  of  any  quantity  or  length  of  duration,  and  whether 
in  actual  possession  or  in  expectancy,  may  be  held  in  severalty, 
that  is,  by  a  sole  tenant,  or  by  'a,  plurality  of  tenants,  in  which 
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latter  case  the  estate  is  said  to  be  in  joint-tenancy,  in  common, 
and  in  co-parcenary  respectively.     (2  Bl.  Com.  179  &  seq.) 
W.  C. 
1°.  Estates  in  Severalty. 

A  tenant  or  occupant  of  lands  is  said  to  hold  them  in  sev- 
eralty, wben  he  holds  them  in  his  own  right  only,  without 
any  other  person  being  connected  with  him  in  point  of  inter- 
est during  liis  estate,  therein.  This  is  the  most  usual  way  of 
holding  an  estate,  and  therefore  the  same  observations  may 
be  made  here  that  were  madie  in  the  preceding  chapter, 
touching  estates  in  possession,  as  contradistinguished  from 
those  in  expectancy ;  that  there  is  little  or  nothing  peculiar 
to  be  remarked  concerning  estates  in  severalty,  since  all  es- 
tates are  supposed  to  be  of  this  sort,  unless  where  they  are 
expressly  declared  to  be  otherwise ;  and  that  in  laying  down 
general  rules  and  doctrines,  we  usually  apply  them  to  such 
estates  as  are  held  in  severalty.  We  may,  therefore,  proceed 
to  consider  the  other  class  of  estates,  where  there  is  a  plural- 
ity of  tenants.  (2  Bl.  Com.  179.) 
2°.  Estates  where  there  is  a  Plurality  of  Tenants. 

Of  this  class  of  estates  there  are  three  species,  as  above 
mentioned,  two  of  wliich,  namely,  joint-tenancy  and  tenancy 
in  common,  originate  by  the  act  of  the  parties,  and  not  other- 
wise, and  one,  that  is  co-parcenary,  arises  only  by  descent,  or 
act  of  the  law  ; 
W.  C. 
1*.  Joint-Tenancy. 

An  estate  in  joint  tenancy  is  where  lands  or  tenements  are 
granted  to  two  or  more  persons,  to  hold  in  fee-simple,  for  life, 
for  years,  or  at  will.  It  is  sometimes  called  an  estate  in  joint- 
ure, which  has  the  same  meaning  as  joint-tenancy ;  but  in  com- 
mon speech  the  term  jointure  is  now  usually  confined  to  that 
joint-estate  (as  in  its  origin  it  was),  which  is  vested  in  hus- 
band and  wife,  as  a  statutory  satisfaction  and  bar  of  the  wo- 
man's dower      (2  Bl.  Com.  180  ;  Ante  p.  153,  1',  2^.) 

Joint-tenants,  tenants  in  common,  and  co-parceners,  all 
have  this  common  charactei'istic,  that  they  hold^ro  iruliviso, 
or  promiscuously.  So  that  one  person  is  not  seised  or  pos- 
sessed exclusively  of  one  acre,  and  another  person  of  another, 
(for  then  they  would  be  tenants  in  severalty,)  but  the  inter- 
est and  possession  of  each  extend  to  every  specific  portion  of 
the  whole  land  of  which  they  are  joint-tenants,  tenants  in 
common,  or  co-parceners.  And  accordingly,  in  all  of  them 
the  possession  of  one  is  considered  for  most  purposes  as  that 
of  all.  In  many  points  of  view,  however,  these  several 
species  of  estates  are  materially  distinguishable  in  character 
and  properties,  as  will  be  perceived  in  the  successive  unfold- 
ing and  development  of  each.     (1  Steph.  Com.  312.) 
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Let  \]s  take  notice  of  (1),  The  modes  of  creating  a  joint- 
tenancy;  (2),  The  properties  of  a  joint  tenancy;  (3),  The 
incidents  thereof;  and  (4),  The  modes  of  determining  joint- 
tenancies,  and  the  advantages  thereof; 
W.  C. 
1®-  Modes  of  creating  a  Joint-Tenancy. 

A  joint-tenancy  arises,  as  has  been  said,  by  act  of  the 
parties,  and  never  by  act  of  the  law.  It  may  be  created 
by  devise,  or  by  any  conveyance  -mfer  vivos,  by  words 
which  giye  an  estate  to  a  plurality  of  persons,  without 
adding  any  restrictive,  exclusive,  or  explanatory  words. 
Thus,  if  an  estate  be  granted  to  A  and  B,  and  their  heirs, 
this  mals;es  them  joint-tenants  in  fee  of  the  lands  For 
the  law  interprets  the  grant  so  as  to  make  all  parts  of  it 
take  effect,  which  can  only  be  done  by  creating  an  equal 
estate  in  them  both.  (2  Bl.  Com.  180 ;  1  Steph.  Com. 
325-'6.) 

Formerly,  joint-tenancy  was  much  favoi-ed;  but  for 
more  than  a  century  past  the  courts  have  laid  hold  of 
every  available  expression  to  construe  estates  given  to  a 
plurality  of  tenants  as  tenancies  in  common.  And  although 
this  innovation  began  in  equity,  and  in  reference  to  wills, 
yet  it  has  long  prevailed  in  the  courts  of  common  law  as 
well,  and  the  doctrine  extends  to  deeds  as  uniformly  as  to 
wills.  Hence,  such  expressions  as  ^^  equally  to  he  divided,^'' 
"share  and  share  alike,"  "respectively  hetween  and  amongst 
them,"  will,  according  to  this  modern  construction,  convert 
into  a  tenancr  in  common,  what  would  once  have  been  a 
joint-tenancy".  (2  Bl.  Com.  180,  n  (1:);  1  Th.  Co.  Lit.  773, 
n  (42);  Hoxton,  &c.,  v.  Griifith,  &c.,  18  Grat.  574.) 
2".  The  Properties  of  a  Joint-Tenancy. 

The  properties  of  a  joint-estate  are  derived  from  its 
unity,  which,  as  Blackstone  remarks,  is  fourfold:  the  unity 
of  interest,  the  unity  of  title,  the  unity  of  time,  and  the 
unity  of  possession,  or  more  properly,  entirety  of  .interest; 
or  in  other  words,  joint-tenants  have  one  and  the  same  in- 
terest or  estate,  arising  by  one  and  the  same  conveyance, 
commencing  at  one  and  the  same  time,  and  held  by  one 
and  the  same  undivided  possession.  Perhaps  the  tenancy 
is  still  better  expressed  by  Lord  Coke,  who,  speaking  after 
Bracton,  describes  the  joint-tenant  as  sic  totum  tenens  et 
nihil  tenens,  scilicet  totum  conjunctim  et  nihil  per  se  sepa- 
ratim.     (2  Bl.  Com.  180 ;  1  Th.  Co.  Lit.  733.) 

The  properties,  however,  may  be  well  enough  classed 
under  the  several  unities  above  mentioned,  namely,  (1), 
Unity  of  title;  (2),  Unity  of  interest  or  estate;  (3),  Unity 
of  time;  and  (4),  Unity  of  possession; 
W.  C. 

26 
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V.  Unity  of  Title. 

The  estate  of  joint-tenants  must  be  created  by  one  and 
the  same  act,  whether  legal  or  illegal;  as  by  one  and  the 
same  grant,  or  one  and  the  same  disseisin.  For  joint 
tenants  cannot  arise  by  descent,  or  act  of  the  law,  but 
merely  by  purchase,  or  acquisition  by  the  act  of  the  party ; 
and  unless  that  act  be  one  and  the  same,  the  two  tenants 
would  have  different  titles,  of  which  one  might  prove  good 
and  the  other  bad,  thereby  destroying  the  jointure.  (2 
Bl.  Com.  181;  2  Th.  Co.  Lit^T28-'9,  731.) 

2'   Unity  of  Interest  or  Estate. 

Joint-tenants  must  have  one  q,nci  the  same  interest.  One 
cannot  be  tenant  for  life,  and  another  for  years ;  one  can- 
not be  tenant  in  fee,  and  the  other  for  life.  On  the 
other  hand,  however,  there  may  be  joint  tenants  as  to  a 
portion  of  the  fee,  with  a  several-  interest  in  one  or  more 
of  them  as  to  the  residue.  Thus,  if  at  common  law,  land 
be  granted  to  A  and  B  for  their  lives,  and  to  the  heirs  of 
A;  here  A  and  B  are  joint  tenants  of  the  freehold  during 
their  respective  lives,  and  A  has  a  several  inheritance  in 
fee-simple.  In  Yirginia,  indeed,  this  illustration  does 
not  hold ;  for  in  consequence  of  the  statute  proposing  to 
abolish  the  rule  in  Shelley's  case  (V.  C.  1873,  c.  112,  §  11), 
the  limitation  to  A's  heirs  will  not  unite  with  A's  life- 
estate,  but  ^vill  be  a  contingent  remainder  in  them.  How- 
ever, it  is  presumed  that  even  with  us,  if  the  limitation 
were  to  A  and  B  for  their  lives,  remainder  to  A  and  his 
heirs,  the  same  result  would  follow  as  at  common  law. 
We  have  seen  also  {ante  p.  346,  4°),  that  independently  of 
our  statute,  if  a  grant  were  made  to  A  and  B  for  their 
lives,  and  afterwards  to  the  heirs  of  their  bodies  (A  and 
B  being  of  the  same  sex,  or  so  near  of  kin  that  they  can- 
not marry,  and  procreate  common  heirs),  A  and  B  would 
have  a  joint  tenancy  for  their  lives,  with  several  inhe- 
ritances. (2  Bl.  Com.  181,  &  n  (5) ;  1  Steph.  Com.  313-'14; 
1  Th.  Co.  Lit.  741-3;  Wiscot's  case,  2  Co.  60  b.) 

3f-  Unity  of  Time. 

Tlie  estates  of  joint-tenants  must  be  vested  at  one  and 
the  sam,e  period,  as  well  as  by  one  and  tlie  same  title. 
As  iu  case  of  a  present  estate  made  to  A  and  B,  or  a  re- 
mainder in  fee  to  A  and  B  after  a  particular  estate;  in 
either  case  A  and  B  are  joint  tenants  of  this  present 
estate,  or  this  vested  remainder.  But  if,  after  a  lease  for 
life,  the  remainder  (which  is  contingent)  be  limited  to  the 
heirs  of  A  and  B,  and  during  the  continuance  of  the  par- 
ticular estate  A  dies,  whereby  the  remainder  of  one 
moiety  is  vested  in  his  heir;  and  then  B  dies,  thereby 
vesting  the  other  moiety  in  the  heir  of  B ;  now  A's  heir 
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and  B's  heir  are  not  joint  tenants  of  this  remainder,  but 
tenants  in  common,  for  one  moiet^'  vested  at  one  time, 
and  the  other  at  another.  So,  if  an  estate  be  granted  to 
A  i'or  life,  remainder  to  B  and  the  eldest  son  of  Z  (he 
having  at.  the  time  no  son),  and  their  heirs,  B  does  not 
take  in  joint-tenancy  with  Z's  eldest  son,  because  B  takes 
a  vested  remainder  in  a  moiety  immediately  on  the  exe- 
cution of  the  conveyance,  wliile  the  remainder  in  the 
other  moiety  does  not  vest  until  a  son  is  horn  to  Z ;  nor 
at  all,  if  A  dies  first.  If  a  son  is  born  to  Z  in  A's  life- 
time, still  B  had  up  to  that  period  no  joint  interest  with 
him,  the  tenancy  was  not  ab  initio  a  joint-tenancy;  and 
not  being  so  at  first,  cannot  become  so  afterwards.  (2 
Bl.  Com.  181;  1  Steph.  Com.  313;  1  Th.  Co.  Lit.  731-'2.) 
In  conveyances  operating  under  the  statute  of  uses,  and 
in  devises,  and  probably  also  in  grants,  it  is  not  needful 
that  the  onginal  vesting  of  the  several  estates  should 
be  at  the  same  iime.  It  suflices  if  the  parties  take  by  the 
same  conveyance.  Thus,  a  devise  to  A  and  his  children, 
(A  having  one  child  at  the  time  of  the  will,  and  others 
afterwards),  carries  a  joint-estate  to  A  and  all  his  chil- 
dren, the  estate  vesting  in  those  in  existence  at  the  time, 
and  afterwards  opening  to  let  in  those  subsequently  born. 
This  deviation  from  the  rule  prevailing  at  common  law 
has  been  accounted  for  by  supposing  that,  upon  the  intro- 
duction of  the  new  tenant,  the  old  estate  is  revoked,  and 
a  new  estate  arises,  which  vests  at  the  same  time  in  all 
then  in  being,  or  ready  to  take.  The  explanation,  how- 
ever, is  not  altogether  satisfactory,  since  it  appears  that, 
if  the  first  party  alienes  or  charges  the  estate  before  the 
second  is  born,  or  ready  to  take,  the  alienation  or  charge, 
though  void  in  respect  to  the  share  of  the  second  party, 
will  continue  good  in  respect  to  the  share  of  the  first, 
wliich  it  is  supposed  could  not  be  the  cise,  if  that  per- 
son's original  estate  liad  been  revoked.  The  tendency  ■ 
of  the  modern  adjudications  is  to  hold  that  it  is  a  joint 
claim  hy  the  same  conveyance,  and  not  the  vesting  at  the 
same  time,  which  makes  joint-tenants,  and  that  the  rule  is 
the  same  in  conveyances  at  common  law,  and  under  the 
statutes  of  uses  and  wills.  (2  Bl.  Com.  182,  &  n  (8) 
Fearne's  Eem.  313  to  315,  &  n  (e) ;  2  Th.  Co.  Lit.  732 
&  n  (D);  Gilb.  Uses,  104;  4  Kent's  Com.  358,  n  (d) 
Shelley's  Case,  1  Co.  101  a,  &  n  (q.  3),  Thomas's  ed. 
Mutton's  Case,  3  Dy.  274  b;  Samrae's  Case,  13  Co.  57 
Stratton  v.  Best,  2  Bro.  C.  C.  240,  &  n  (2)  &  (a);  Doe 
V.  Morgan,  3  T,  K.  765.) 
4*.  Unity  of  Possession. 

What  Blackstone,  and  most  writers  after  him,  have 
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denominated  unity  of  possession,  might  with  more  pro- 
priety be  styled  entirety  and  equality  of  interest;  for 
while  they  continue  to  hold  together,  tliey  are  not  con- , 
sidered  as  holding  in  distinct  shares,  but  each  is  equally 
entitled  to  the  whole.  And  on  the  oiher  hand,  though 
the  entirety  ceases  for  the  purpose  of  alienation,  every 
co-tenant  being  entitled  at  pleasure  to  transfer  separately 
his  own  share,  yet  the  equality  remains ;  for  each  is 
capable  of  conveying  an  equal  sliare  with  the  rest.  This 
combination  of  entirety  of.interest  with  the  power  of 
transferring  in  equal  shares  is  expressed  by  the  ancient 
law  maxim,  that  every  joint-tenant  is  seised ^per  niie  et 
per  tout;  which  seems  to  import  a  seisin  not  by  the 
moiety  and  hy  the  whole,  as  Blackst()ne  represents,  but 
iy  nothing  and  hy  the  whole,  the  French  mie  meaning 
not  7noiety,  but  nothing.  This  is  clearly  conveyed  by 
Lord  Coke,  who,  commenting  on  the  phrase  per  mie  et 
per  tout,  remarks  (citing  Bracton  as  already  mentioned). 
JEt  sic  totum  tenet,  et  nihil  tenet,  soil,  totum  conjunctim, 
■et  nihil  p>er  se  separatim.  "And  albeit  they  are  so 
seised,  as  for  example  where  there  be  two  joint-tenants 
in  fee,  yet  to  divers  purposes  each  of  them  hath  but  a 
right  to  a  moiety,  as  to  enfeoff,  give  or  devise,"  &c.  (2 
Bl.  Com.  182;"  1  Steph.  Com.  314-'15,  &  n  (m) ; 
Daniel  v.  Camplin,  7  M.  &  Gr.  (49  E.  C.  L.)  172,  n  (c) ; 
Murray  v.  Hall,  7  Man.  Gr.  &  S.  (62  E  C  L.)  455,  n 
(a);  Appendix  Wythe's  Eep.  391,  (Minor's  Ed.),  note 
by  Mr.  W.  Green.") 

This  mode  of  possession,  (per -mie  et  per  tout),  hy  en- 
tireties in  comm.on,  and  nothing  separately,  with  the 
power  of  transferring  in  equal  shares,  which  is  an  essen- 
tial characteristic  of  a  joint-estate,  excludes  the  possi- 
bility of  husband  and  wife  being  joint-tenants,  they  con- 
stituting but  one  perso7i  va  law.  When  land  is  conveyed 
to  them,  after  marriage,  not  expressly  to  hold  as  tenants 
in  common,  they  are  said  to  be  seised  hy  entireties  ;  but  in 
consequence  of  their  legal  oneness,  neither  can  dispose 
of  any  part  without  the  assent  of  the  other,  but  the 
whole  m.ust  remain  at  common  law  to  the  survivor.  (1 
Steph.  Com.  314-'15;  1  Th.  Co.  Lit.  739-'40,  &  n  (L)j 
Thornton  v.  Thornton,  3  Rand.  172;  Norman's  Ex'x  v. 
Cunningham,  5  Grat.  63;  Hemingway  v.  Scales,  42 
Miss.  1;  Y.  C.  c.  116,  §  18;  Post  p.  410-'ll,  2^.) 

And  to  this  proposition  it  is  a  corollary,  that  if  a  con- 
veyance be  made  to  husband  and  wife,  and  to  a  third  per- 
son, tie  husband  and  wife  have  one  moiety  (because  they 
are  but  one  person  in  law),  and  the  third  person  the  other 
moiety,  in  the  same  mannei*.  as  if  the  grant  had  been  to 
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only  two  persons.  Had  the  conveyance  been  made  to  the 
three  persons  before  the  marriage  of  husband  and  wife, 
the  three  would  ha.ve  taken  as  joint-tenants,  and  as  such 
would  hold  after  marriage.  (1  Steph.  Com.  315 ;  1  Th. 
Co.  Lit.  739-'-iO.) 

From  the  entirety  of  interest  in  each  of  the  co-tenants 
results  the  most  remarkable  incident  or  consequence  of  a 
joint-estate,  viz.:  that  it  is  subject  to  survivorship,  or  the 
jus  acerescendl,  presently  to  be  explained.  (2  Bl.  Com. 
'l82;  1  Steph.  ('om.  315.) 
2)".  The  Incidents  of  Joint-Tenantcy. 

The  incidents  or  consequences  of  joint-tenancy  all  de- 
pend upon  that  entirety  of  interest  which  has  just  been  de- 
scribed, and  which  is  indicated  by  the  phrase  per  inie  et  per 
tout,  which,  it  must  be  remembered,  imports  that  joint- 
tenants,  while  the  jointure  endures,  own  hy  entireties  to- 
gether, and  nothing  separately,  but  \N\\h  power  of  transfer- 
ring ill  equal  shares  {Supra  p.  403,  4';  Wythe's  Bep. 
(Mhior's  Ed.),  396,  and  notes  by  Mr.  Green.) 

The  incidents  of  a  joint-tenancy  may  be  considered  nn- 
der  the  several  heads  following,  namely  :  (1),  The  effect  of 
a  lease  by  two  joint-tenants  reserving  rent;  (2),  A  surrender 
to  one  joint-tenant  enures  to  all;  (3),  Livery  of  seisin  to,  or 
entry  or  possession  by,  one  of  several  joint-tenants,  emires 
to  all ;  (4),  Joint-tenants  convey  one  to  another  by  release ; 
(5),  A  joint-tenant  (tan  lawfully  do  no  act  to  prejudice  the 
estate  of  his  co-tenant ;  (6),  Joint-tenants  must  sue  and  be 
sued  jointly  ,   (7),  Joint-tenant's  liability  to  co-tenants  for 
waste  done,  or  profits  received ;  and  (8),  Doctrine  of  sur- 
vivorship, ov  jus  accrescendi. 
W.  0. 
1*.  Effect  of  Lease  by  two  Joint-Tenants,  reserving  Eent. 
The  rent  shall  enure  to  both,  in  respect  of   their  joint 
reversion,  even  though  it  were  in  terms  payable  to  one 
only ;.  but  if  the  lease  and  reservation  of  rent  had  been 
by  deed  indented,  tlie   rent  would  have   enured  to  him 
onlj  to  whom  it  was  reserved.    (2  Th.  Co.  Lit.  84;  1  Do. 
734;  2  Bl.  Com.  182.) 

But  upon  a  johit  lease  by  two  or  more  joint-tenants, 
tliere  may  be  a  separate  reservation  to  each ;  and  if  so, 
there  must  be  separate  actions  for  the  arrears ;  and  even 
where  the  reservation  of  rent  was,  in  the  first  instance, 
joint,  yet,  if  it  were  not  under  seal,  a  notice  from  one  of 
the  joint-tenants  to  the  lessee,  to  pay  him  separately,  and 
a  payment  accordingly,  is  evidence  of  a  fresh  separate  de- 
mise of  his  share,  and  for  subsequent  arrears  he  must  sue 
separately.  (2  Bl.  Com.  182,  n  (11);  Powis  v.  Smith,  5 
B,  &  Aid.  (7E.  C.  L.)  850,) 
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2*.  A  surrender  to  one  Joint-Tenant  enures  to  all. 

This  depends  on  the  entirety  of  interest  vested  in  the 
joint  tenants,  so  that  they  have  one  and  the  same  rever- 
sion.    (2  Bl.  Com.  182;  1  Th.  Co.  Lit.  734.) 
3*.  Livery  of  Seisin  made  to,  or  entry  or  possession  by,  one 
Joint-Tenant,  enures  to  all. 

This  depends  also  on  tlie  entirety  of  interest  vested  in 
joint-tenants,,  since  each  has  the  whole  jointly,  and  no- 
thing  separately.  (2  Bl.  Com.  182  ;  2  Th.  Co.  Lit.  378 ;  1 
Id.  374  n  (D).)  ^ 

And  so  it  is  of  a  release  and  confirmation  respectively, 
to  one  of  several  joint-tenants.  They  enure  to  all,  and 
for  tlie  same  reason.  (2  Th.  Co.  Lit.  465,  &  n  (Z); 
Id.  530.) 

Since  the  possession  by  one  joint-tenant  is  the  possession 
by  all,  it  follovrs  that  one  cannot  maintain  an  action  of 
trespass  against  his  fellow  in  respect  to  the  land ;  because 
he  has  an  equal  right  to  enter  on  any  part  of  it.  And 
upon  like  principles,  one  joint-tenant  is  incapable  of  main- 
taining an  action  of  ejectment  against  another,  unless 
there  is  proof  of  an  actual  ouster,  or  of  some  other  act 
amounting  to  a  total  denial  of  the  plaintiff'' s  right  as  co- 
tenant,  of  whicih  an  undisturbed  sole  possession  for  many 
years  may  afford  proof;  a  doctrine  now  affirmed  in  Vir- 
ginia by  statute.  (Taylor  &  als.  v.  Hill,  10  Leigh,  457; 
Purcell,  &c.  V.  Wilson,  4  Grat.  16  ;  Doe  v.  Prosser,  Cowp. 
217;  Y  C.  1873,  c.  131,  §  15;  Buchanan  v.  King,  22 
Grat.  414.) 

And  as  every  joint-tenant,  and  tenant  in  common,  oc- 
cupies a  position  of  trust  and  confidence  towards  his  com- 
panions,.he  is  not,  as  a  general  rule,  to  purchase  in  an  out- 
standing adverse  title  to  the  common  property  for  his  own 
benefit,  to  the  exclusion  of  his  co-tenants.  But  the  co- 
tenant  must,  within  a  reasonable  time,  make  his  election 
to  claim  the  benefit,  and  contribute  to  the  expense  of  the 
purchase;  and  if  he  unreasonably  delays,  until  there  is  a 
change  in  the  condition  of  the  property,  or  in  the  circum- 
stances of  the  parties,  he  will  be  held  to  have  abandoned 
all  claim  to  the  benefit  of  the  new  acquisition.  But  in  or- 
der that  this  presumption  may  arise,  it  should  appear,  not 
only  that  he  has  been  apprised  of  the  purchase,  but  of  the 
adverse  claim  set  up  under  it,  by  his  companion ;  for  he 
may  reasonably  suppose  that  the  acquisition  is  made  in 
support  of  the  common  title,  and  may  act  on  that  suppo- 
sition. The  burden  in  such  a  case,  is  upon  the  purchasing- 
tenant  to  show  that  his  co-tenant  had  notice,  both  of  the 
purchase  and  of  the  exclusive  claim  in  consequence  of  it, 
asserted  by  him.     The  conveyance  by  the  purchasing  ten- 
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ant  to  a  third  person,  is  not,  in  itself,  such  a  notice ;  nor 
are  tlie  acts  of  purchase  and  conveyance  acts  equivalent  to 
ail  actual  ouster,  in  pursuance  of  the  statute- above  referred 
to.  (Buchanan  v.  King's  Heirs,  22  Grat.  414,  419  &  seq; 
Robinett  v.  Preston,  2  Rob.  273 ;  Hannon  v.  Hannah,  9 
Grat.  146.) 
4^  Joint-Tenants  must  convey,  one  to  another,  by  Release. 

No  conveyance  operating  by  livery  of  seisin  would  be 
proper,  because  each  tenant  being  seised  of  the  whole 
conjointly,  there  is  nothing  that  can  be  delivered  to  him 
which  he  does  not  possess  already.  On  the  other  hand, 
and  for  the  same  reason,  a  release  is  the  proper  form  of 
assurance,  each  having  the  legal  possession  or  seisin  of  the 
whole,  so  that  when  one  departs  with  his  interest  to  the 
rest,  he  is  simply  dismissed  from  the  joint  ownership,  his 
fellow  or  fellows  still  continuing  seised  of  the  whole  as 
before.  The  release  in  such  case  operates  by  way  of 
passing  an  estate,  de  mitter  1'  estate.  (2  Th.  Co.  Lit.  514; 
1  do.  765,  &  n,  (E);  Gilb.  Ten.  73-'4.) 
5*.  A  Joint-Tenant  can  lawfully  do  no  act  tending  to  defeat 
or  injure  the  estate  of  his  co-tenant. 

His  co-tenant  being  seised  equally  with  himself  of  the 
whole,  and  the  possession  of  one  being  the  possession 
of  both,  whatever  conveyance  or  lease  either  tenant  may 
make,  although  it  profess  to  be  of  all,  operates  to  pass 
only  his  })art.  And  if  it  be  a  simple  charge,  not  amount- 
ing to  an  actual  transfer  of  the  estate,  and  the  maker  of 
it  die  first,  the  survivor  takes  the  property  at  common 
law,  discharged  of  all  the  incumbrances,  according  to  the 
maxim  jus  accrescendi  prcefertur  oneribus,  sed  alienatio 
rei  prcefertur  juri  accrescendi.  (2  Bl.  Com.  183,  &  n 
(13);  1  Th.  Co.  Lit.  748;  Tuttle  v.  Eskridge,  2  Munf.. 
330.) 

But  although  the  seisin  of  a  joint-tenant  is  per  totum  et 
nihil  (of  the  whole  jointly,  and  of  nothing  severally),  and 
although  his  capacity  is  to  transfer  an  equal  share  undi- 
vided, and  not  by  metes  and  hounds,  yet  a  joint-tenant's 
conveyance  by  metes  and  bounds  is  7iot  void.  It  cannot, 
indeed,  affect  injuriously  the  co-tenant,  but  as  against  the 
grantor,  it  is  effectual  to  pass  his  interest  in  the  land, 
making  the  grantee  tenant  in  common  with  the  co-tenant. 
And  especially  would  it  be  so  in  Yirginia,  under  the  influ- 
ence of  our  statute  (V.  C  1873,  c.  112,  §  7),  declaring  that 
a  writing  purporting  to  pass  or  assure  a  greater  right  or 
interest  in  real  estate  than  the  person  malcing  it  may  law- 
fully pass  or  assure,  shall  operate  as  an  alienation  of  such 
right  or  interest  in  the  said  real  estate  as  such  person 
might  lawfully  convey  or  assure.     (Robinett  v.  Preston's 
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Heirs,  2  Kob.  278;  Hannon  v.  Hannah,  9  Grat.  146; 
Yarnum  v.  Abbot,  &c.,  12  Mass.  48^9 ;  McKee  v.  Bailey, 
11  Grat.  346;  Cox  &  als.  v.  McMidlin,  14  Grat.  90; 
Buchanan  v.  King,  22  Grat.  422.) 

6'.  Joint-Tenants  must  sue  and  be  sued  jointly. 

This  is  an  inevitable  consequence  of  the  entireties  by 
which  joint-tenants  are  seised.  Their  estates  being  one- 
and  the  same,  their  titles  one  and  the  same,  and  their  in- 
terest entire,  per  totum  conjuncthn,  et  per  nihil  separatim, 
there  can  be  no  foundation  for  anything  but  a  joint  suit, 
whether  the  joint-tenants  are  plaintiff  or  defendant,  un- 
less, indeed,  they  avail  themselves  of  their  rather  incon- 
sistent capacity  to  transfer  distinct  shares,  for  a  time,  as 
by  separate  leases  reserving  rent,  in  which  case  they  not 
only  may,  but  must  sue  for  the  rent  separately ;  and  if 
they  have  occasion  to  bring  an  action  to  recover  the  land 
thus  separately  demised,  it  must  be  a  separate  action.  (2 
Bl.  Com.  182,  <fe  n's  (11)  &'  (11);  1  Th.  Co.  Lit.  733-'4; 
Ante  p.  405,  1^ ;  Doe  v.  Chaplin,  3  Taunt.  126.) 

7'-  Joint-Tenants  in  possession,  are  not,  at  common  law, 
liable  to  their  co-tenants  for  Waste  done,  or  Profits  re- 
ceived. 

This  doctrine  arose  out  of  the  consideration  that  either 
tenant  had  a  right  to  the  separate  occupancy  of  the  whole, 
and  that  if  one  permitted  his  fellow  to  occupy  the  pre- 
mises exclusively,  he  had  only  himself  to  blame  for  waste 
committed,  or  for  any  surplus  above  his  due  share  of  profits 
received,  unless  in  the  latter  case,  the  co-tenant  in  posses- 
sion had  been  constituted  expressly  the  hailiff  or  agent  of 
his  companion,  when  an  action  of  accoimt  always  laj 
against  the  party  receiving.  But  as  to  waste,  this  prin- 
ciple was  corrected  by  Stat.  Westm.  II  (13  Ed.  I,  c.  22, 
A.  D.  1285),  whereby  the  action  of  waste  is  given  to  one 
tenant  in  common  of  the  inheritance  against  another,  who 
makes  waste  in  the  common  estate,  the  equity  of  which 
statute  was  held  to  extend  to  joint-tenants,  but  not  to  co- 
parceners, because  they  could  always  guard  against  such 
an  injury  by  compelling  partition,  which  the  common  law 
did  not  permit  joint-tenants  and  tenants  in  common  to  do. 
In  respect  of  non-accountability  for  sui-j)lus  profits  over 
and  above  his  proper  share,  received  by  one  co-tenant,  no 
remedy  was  applied  by  statute  until  4  Anne,  c.  16  (A.  D. 
1706),  whereby  joint-tenants  and  tenants  in  common  were 
made  accountable  one  to  another,  for  receiving  more  than 
theii-  due  share  of  the  profits  of  the-  common  estate ;  co- 
parceners it  seems  were  not  mentioned  in  this  statute  for 
the  same  reason  as  before,  namely,  that  they  had  it  in 
their  power  to  prevent  the  injury  by  compelling  a  parti- 


CHAP.  XII.J        JSrUMBEE,  ETC.,  OF  TENANTS JOINT-TENANCY.  4:09 

tion.  In  Virginia,  we  have  statutes  similar  to  those  of  13 
Edw.  I,  and  4  Anne,  and  somewiiat  more  comprehensive. 
Thus,  it  is  enacted,  (Y.  C.  1873,  c.  133,  §  2,  4,  5),  that  if 
a  tenant  in  common,  joint-tenant,  or  parcener,  commit 
waste,  he  shall  be  liable  to  his  co-tenants,  jointly  or  sev- 
erally, for  damages,  which  may  be  recovered  by  action,  on 
the  case ;  and  if  the  waste  be  found  by  the  jury  to  be 
wanton,  ju.dgment  shall  be  for  three  times  the  amount  as- 
sessed. And  if  the  waste  shall  be  committed  by  the  tenant 
in  possession  pending  any  suit  to  recover  or  charge  the 
land,  with  knowledge  of  the  suit,  three  times  the  damages 
assessed  therefor  may  be  recovered.  The  statute  4  Anne 
is  more  closely  adhered  to,  (Y.  C.  1873,  c.  142,  §  14).  It 
provides  that  an  action  of  account  may  be  maintained  by 
one  joint-tenant,  or  tenant  in  common,  or  his  personal  re- 
presentative, against  another  as  bailiff,  for  receiving  more 
than  comes  to  his  just  share,  and  against  his  personal 
representative.  But  notwithstanding  the  mention  by  the 
statute  of  the  action  of  account,  the  usual  proceeding  is 
not  by  that  action,  but  by  a  bill  in  equity,  which,  by  its 
commissioner,  can  adjust  the  account  more  conveniently 
than  can  be  done  m  the  action  at  law,  where  resort  must 
be  had  to  several  persons  as  auditors.  (2  Bl.  Com.  183, 
&  n  (14);  3  Do.  227-'8;  3  Th.  Co.  Lit.  245,  n  (26);  Id. 
346,  &  n  (15);  1  Stor.  Eq.  §  466;  3  Rob.  Pr.  172-'3;  4 
Do.  576,  &c.) 
8'.  The   Doctrine  of   Survivorship,    or   Jus   Accrescendi ; 

W.  C. 
Is.  The  Soui'ce  and  Nature  of  the  Doctrine. 

The  doctrine  of  survivorship  is  the  grand  incident  of 
joint-estates,  which  more  than  any  other  distinguishes 
them  fi-om  the  other  instances  of  estates  with  a  plurality 
of  tenants.  It  is  the  immediate  consequence  of  the 
peculiar  mode  in  which  joint-tenants  are  seised,  namely, 
j)er  totum  et  nihil,  m per  mie  et per  tout ;  for  if  A  and 
B  are  joint-tenants  in  fee,  and  each  is  seised  of  the  whole 
jointly,  but  of  nothing  separately  (but  with  capacity  to 
transfer  an  equal  share),  and  A  dies,  he  can  transmit 
nothing  to  his  heir,  but  leaves  B  seised  as  before  of  the 
whole,  but  now  with  no  one  to  share  with  liim.  (2  Bl. 
Com.  183-'4;  1  Th.  Co.  Lit.  736  &  seq.) 

This  right  of  survivorship  is  called  the  jus  accrescendi, 
because  the  right  upon  the  death  of  one  joint-tenant  ac- 
cumulates and  increases  Iq  the  survivors;  or  as  Bracton 
and  Fleta  express  it,  '■'•pars  ilia  communis  aca^escit 
super stitihus,  de  persona  in  personam,  usque  ad  idtimum 
superstitem."  It  is  usually,  but  not  necessarily  mutual; 
thus,  if  lands  be  let  to  A  and  B,  during  the  life  of  A,  if 
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B  dies,  A  has  all  by  survivorship ;  but  if  A  dies,  the 
estate  is  at  an  end,  and  B  takes  nothing.  (2  Bl.  Com. 
184,  &  n  (16);  1  Th.  Co.  Lit.  737-8.^ 

Notice  must,  moreover,  be  taken  of  a  diversity  as  to 
survivorship,  between  a  hare  trust  or  authority  and  a 
trust  coupled  with  an  interest.  The. bare  trust  or  autho- 
rity does  not  survive ;  the  latter  does,  as  in  the  case  of  a 
deed  of  trust.  And  also  a  farther  diversity,  as  to  sur- 
vivorship, should  be  noted,  between  joint-estates  in  chat- 
tels generally,  which  are  .subject  to  theji'ws  accrescendi, 
and  in  capital,  or  stock  in  trade,  amongst  merchants  and 
traders,  as  to  which  there  is  no  survivorship,  out  of  re- 
gard to  the  interests  of  trade,  the  maxim  being  _;ms  ac- 
crescendi inter  mercatores  pro  heneficio  commercii,  locum 
non  halet.     (1  Th.  Co.  Lit.  738,  &  n  (I);  3  Do.  297.) 

But  although  the  title  to  partnership  chattels  does  not 
survive,  and  therefore  the  surviving  partner  has  no  power 
to  dispose  of  the  deceased  partner's  share,  but  the  same 
goes  to  the  latter's  personal  representative,  yet  it  is 
otherwise  as  to  the  choses  in  action  of  the  partnership. 
They  do  survive,  aind  the  remedy  is  to  be  prosecuted 
in  the  name  of  the  surviving  partner.  The  chattels  in 
possession  are  to  be  distributed  between  the  survivor  and 
the  personal  representative  of  the  deceased  partner,  ia 
the  same  manner  as  they  would  have  been  upon  a  vol- 
untary dissolution  inter  vivos.  (Stor.  Partnership,  342 ; 
Buckley  v.  Barber,  6  Excheq.  177  &  seq.) 

This  doctrine  extends  to  manufacturers  in  partnership, 
and  every  other  description  of  trade,  and  embraces  trade 
fixtures  as  much  as  any  other  part  of  the  partnership 
stock.  Stor  Partnership,  342;  Buckley  v.  Barber,  6 
Excheq.  181.) 
2s,  The  Doctrine  of  Survivorship  in  Virginia 

The  jus  accrescendi  is  entirely  abolished,  as  between 
joint-tenants  in  Virginia,  save  only  in  three  cases,  namely, 
1st,  Of  joint  trustees;  2ndly,  Of  joint  executors;  3rdly, 
Where  it  appears  from  the  tenor  of  the  instrument  that 
it  was  intended  the  part  of  the  one  dying  should  then 
belong  to  the  others.  It  is  also  abolished  as  between 
husband  and  wife,  tenants  by  e7itireties,  as  to  which  it  is 
provided  that  one  moiety  shall,  on  the  death  of  either, 
descend  to  his  or  her  heirs,  subject  to  debts,  curtesy  or 
dower,  as  the  case  may  be.  This  last  provision,  touch- 
ing entireties  as  between  husband  and  wife,  was  first  in- 
troduced into  our  Code  by  the  revisal  of  1849.  Previ- 
ous thereto  survivorship  was  abolished  only  as  between 
Joint-tenants,  which  was  held  not  to  extend  to  tenants 
'by  entireties.     It  would  seem  that  even  now,  in  case  of 
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tenancy  hy  entireties,  the  parties  cannot  separately  aliens 
their  respective  shares.  (V.  C.  1873,  c.  116,  §  18,  19; 
ThorntoH  v.  Thornton,  3  Rand.  179 ;  Norman's  Ex'r  v. 
Cunningham,  5  Grat.  70 ;  Hemingway  v.  Scales,  42  Miss. 
1;  ^Infe  p. '404,  4f.) 

Let  it  be  observed  that  the  statute  abolishing  entire- 
ties as  between  husband  and  wife  applies  only  to  estates 
of  inheritance,  conveyed  or  devised  since  1st  July,  1850. 
(V.  C.  1873,  c.  112,  §  18;  ZoUman  v.  Moore  &  als,  21 
Grat.  313,  328.)  So  that,  if  the  tenancy  were  created 
prior  to  the  time  indicated,  or  if  the  interest  were  only 
for  years  or  for  life,  and  not  an  estate  of  inheritance, 
the  surviving  consort  still  takes  the  whole. 
4*.  Modes  of  determining  Joint-Tenancies,  and  the  advantages 
thereof 

We  will  advert  to,  (1),  The  modes  of  severing  the  join- 
ture ;  and  (2),  The  advantage  qr  disadvantage  thereof; 
W.  C. 
1'.  The  modes  of  Severing  the  Jointure. 

The  joint-tenancy  is  severed  or  dissolved  by  destroying 
any  one  of  its  constituent  unities ;  and  if  it  be  any  other 
unity  than  that  of  possession,  the  holding  then  becomes  a 
tenancy  in  common.     (2  Bl.  Com.  185,  192); 
W.  C. 
is.  Destruction  of  Unity  of  Title;  W.  C. 
l*".  The  Sale  (or  in  equity  the  contract  to  sell)  one  Co- 
Tenant's  part  to  a  Stranger. 

If  one  joint-tenant  conveys  his  share  to  a  third  per- 
son, according  to  the  power  reserved  to  him  (notwith- 
standing he  is  otherwise  seised  only  jser  totum  conjunc- 
■tim),  or  in  equity,  which  looks  upon  what  ought  to  be 
done  as  actually  done,  if  he  contracts  to  convey,  the 
jointure  is  severed,  as  to  the  tenant  so  conveying;  and 
as  between  his  alienee  and  the  other  tenants,  it  is  turned 
into  a  tenancy  in  common.  For  instance,  if  A,  B  and 
C  are  joint-tenants  in  fee,  and  A  alienes  to  Z,  Z  is 
thenceforward,  as  to  B  and  C,  a  tenant  in  common, 
but  as  between  themselves,  B  and  C  are^  still  joint- 
tenants.  J  hit  a  devise  of  one's  share  by  will  is  no 
severance  of  the  jointure;  for  no  will  takes  effect  till 
after  the  death  of  the  testator,  and  by  such  death  the 
right  of  the  survivor  (which  accrued  at  the  original 
creation  of  the  estate,  and  has  therefore  a  priority  to 
the  other),  is  already  vested,  "  whereby  it  appeareth," 
says  Lord  Coke,  "that  Littleton,  by  these  words — -post 
mortem,  et  per  mortem, — though  they  jump  at  one  in- 
stant, yet  alloweth  priority  of  time  in  the  instant,  which 
he  distinguisheth  by  per  and  post"  the  rule  of  law  be- 
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ing  that  jus  acarescendi  prcefertur  ultim.ce  voluntatis 
In  Virginia,  however,  if  a  joint-tenant  devises  his  share^ 
even  though  the  jointure  were  not  dissolved  in  his  life- 
time, the  will  takes  effect;  for  there  is  with  us,  in  gen- 
eral, no  survivorship.  (2  Bl.  Com.  185-'6,  &  n  (18); 
1  Th.  Co.  Lit.  752,  &  seq.,  759;  755,  &  n  (U);  Ante,  p. 
410,  26.) 
'2''.  The  Sale  of  (or  in  equity  the  contract  to  sell)  one  Co- 
Tenant's  Share  to  one  of  several  other  Co-Tenants. 

Thus,  if  A,  B  and  G  be  joint-tenants  in  fee,  and  C 
convey,  or  in  equity  contract  to  convey,  his  share  to  B,, 
the  jointure  is  dissolved  as  to  C's  share;  for  whUst  the 
two  remaining  parts  are  still  held  in  jointure,  B  holds  C's 
original  share  by  a  different  title,  taking  effect  at  a  dif- 
ferent time,  by  means  of  a  different  conveyance.  (2 
Bi;  Com.  186;  1  Th.  Co.  Lit.  764-'5..) 

The  proper  niode,  at  common  law,  whereby  one 
joiut-tenant  should  convey  to  his  fellow,  is  not  by  feoff- 
ment, or  by  any  c-ouveyance  operating,  at  common  law, 
by  livery  of  seisin,  wliich  is,  indeed,  impossible,  each 
tenant  being  already  seised  of  the  whole,  but  by  re- 
lease, which  enures  by  way  of  mitter  Vestate,  and  not 
by  way  of  exthigicishment.  Under  the  statute  of  grants 
(V.  C".  1873,  c.  112,  §  4),  it  may  be  effected  by  grant 
also.  (1  Th.  Co.  Lit.  765,  &  n'(E);  Ante,  p.  407,  4'.) 
■  2s.  Destruction  of  Unity  of  Estate  or  Interest;  W.  C. 
1^.  The  Sale  of  (or  in  equity  the  contract  to  sell)  a  part 
of  the  Estate  of  one  Co-Tenant  to  a  Stranger. 

Thus,  if  there  be  two  joint-tenants  in  fee,  and  one 
makes  a  lease  for  Ufe  of  his  share,  this  defeats  the 
jointm-e;  for  it  destroys  the  unity  of  title,  as  well  as  of 
interest,  the  reversion  following  the  condition  of  the 
freeliold.  Although,  if  a  tenant  for  life  die  in  the  life 
of  both  the  joint-tenants,  they  become  joint-tenants  as 
before.  And  so,  if  there  be  two  joint-tenants ybr  years, 
and  one  of  them  lets  his  share  for  a  part  of  the  term, 
the  jointure  is  severed,  it  seems  irrevocably.  (2  Bl. 
Com.  186;  1  Th.  Co.  Lit.  760  to  764,  754,  &  seq.) 
•  2'^.  The  acquisition  of  the  Inheritance  by  one  of  two  Joint- 
Tenants  for  life  or  years. 

If  there  be  two  joint-tenants  for  life  (or  for  years), 
and  the  inheritance  is  afterwards  purchased  by,  or  de- 
scends upon,  either,  it  is  a  severance  of  the  jointme ; 
for  the  lesser  estate  ?nerges  in  the  inheritance,  and  thus 
the  tenants  cease  to  have  the  same  estate  or  interest. 
But,  as  we  have  seen,  if  an  estate  is  originally  limited 
to  two  for  life,  and  after  to  the  heirs  of  one  of  them, 
or  in  Virginia  to  one  of  them  and  his  heirs,  the  free- 
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hold  shall  remain  in  jointure  without  merging  in  the 
inheritance ;  because,  being  created  by  one  and  the 
same  conveyance,  they  are  not  separate  estates  (which 
is  requisite  in  order  to  a  merger),  but  branches  of  one 
entire  estate.  (2  Bl.  Com.  186 ;  1  Th.  Co.  Lit.  744-'5, 
&  n  (N);  Wiscot's  case,  60  b,  61  a.) 
3s.  Destruction  of  Unity  of  Time. 

The  unity  of  time  respects  only  the  original  commence- 
ment of  the  joint-estate,  and  cannot  (being  now  past)  be 
affected  by  any  subsequent  transactions.      (2  Bl.   Com. 
185.) 
4s.  Destruction  of  the  Unity  of  Possession. 

The  joint- tenancy  may  be  destroyed,  \\'ithout  any  alien- 
ation, by  disuniting  the  possession  of  the  tenants.     For 
as  joint-tenants  must  be  seised  j96r  totwm  et  per  nihil, 
every  thing   that   tends   to   prevent  their  being   seised 
throughout   the  xohole,  is   a  severance   of  the  jointure. 
Hence,  if  two  joint-tenants  part  tiieir  lands  and  hold 
them  in  severalty  (or  in  equity  ag7'ee  to  do  so),  they  are 
no  longer  joint-tenants ;  for  they  have  now  no  joint  in- 
terest in  the  whole,  but  only  a  several  interest  in  the  re- 
spective parts.     And  for  that  reason  also,  the  right  of 
survivorship  is   by  such  separation   destroyed.      (2  Bl. 
Com.  185.) 
W.  C. 
I''.  Partition  between  Joint-Tenants,  hy  Connnon  Consent. 
By  the  common  law  all  the  joint-tenants  might  agree 
to  make  partition  of  the  lands,  but  one  of  Ihem  could 
not  compel  the  others  so  to  do ;  for  this  being  an  estate 
originally  created  by  the  act  and  agreement  of  tlie  par- 
ties, the  law  would  not  permit  any  one  or  more  of  them 
to  destroy  the  united  possession  without  a  similar  uni- 
versab  consent ;  a  reason  which  has  been  justly  charac- 
terized as  more  specious  than  solid,  good  sense  seeming 
rather  to  indicate  that  in  cases  capable  of  severance  of 
interest,  the  jointure  should  continue,  as  in  case  of  part- 
nership, so  long  as  both  parties  should  consent,  and  no 
longer.     (2  Bl.  Com.  185  ;  1  Th.  Co.  Lit.  753  ;  1  Stor. 
Eq.  §  647); 
W.  C. 
1*.  The  Evidence  required  of  Consent  to  Partition  ;  W.  C. 
1^.  Partition  of  Estates  of  Freehold. 

Partition  of  estates  of  freeJwld  between  joint-ten- 
ants, made  by  consent,  even  at  common  law,  require 
a  deed,  mutual  livery  of  seisin  between  the  parties 
(which  is  suiScient  in  case  of  tenants  in  common), 
being  impracticable  in  consequence  of  that  entirety 
of  seisin   which   is   so   marked   a   characteristic  of 
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joint-tenancy.  And  a  fortiori  is  a  deed  required  un- 
der the  statute  of  conveyances  in  case  of  partiti  on  of 
an  estate  of  freehold.  But  an  agreemnent  to  make 
partition  may  be  enforced  in  equity,  although  not 
under  seal,  whenever  a  similar  agreement  to  convey 
woald  be  decreed.  (2  Th.  Co.  Lit.  449,  n  (G) ;  V. 
C.  1873,  c.  112,  §  1;  Id.  c.  140,  6  1 ;  ,1  Th  Co.  Lit, 
704-'5,  n  (67),  753,  n  (R);  Frewen  v.  Kelfe,  2  Bro. 
C.  C.  324.) 
2'^.  Partition  of  Estates  for  Years. 

Joint -tenants  for  years  may  make  partition  by  pa- 
rol, in  all  cases  at  common  law ;  but  by  the  statute 
of  conveyances,  if  the  term  exceeds  five  years,  the 
partition  must  'be  hy  deed;  and  an  agreement  to 
make  partition  must  in  general  be  in  writing,  and 
signed  by  the  parties  to  be  charged.  (1  Th.  Co.  Lit. 
753 ;  Y.  C.  1873,  c.  112,  §  1 ;  Id.  c.  140,  §  1  ) 
2\  The  Effect  of  Partition  by  Consent ;  W.  C. 
I''.  Where  the  Parties  are  under  no  Disability,  and  the 
Partition  was  made  without  Fraud  or  Misrepresen- 
tation. 

If  the  parties  labor  under  no  disability,  and  no 
fraud  or  misrepresentation  is  shown,  an  inequality  in 
value,  or  irregularity  in  proceeding,  will  not  affect 
the  validity  of  the  pai-tition,  especially  if  it  has  been 
long  acquiesced  in  by  the  parties.  (1  Th.  Co.  Lit. 
■  692,  708;  1  Tuck.  Com.  174,  B  IL) 
2*^  When  the  Parties,  or  either  of  them,  labor  under 
disability,  or  there  has  been  Fraiid  or  Misrepresenta- 
tion in  making  the  Partition. 

Within   a  reasonable  time,  a  court  of  equity  will 
set  the  partition  aside,  and  correct  it  in  those  parti- 
culars  wherein  it  is  liable  to  objection.     (1  Th.  Co. 
Lit.  692,  710,  712;  1  Tuck.  Com.  174,  B.  II;  Fitz- 
hugh,  &c.,  V.  Foote  &  al,  3  Call.  17.) 
2^^-    Partition    between    Joint-Tenants    hy    Compulsion; 
W.  C. 
1\   Doctrine  at  common  law  as  to    coercing  Partition 
between  Joint  Tenants,  &c. 

We  have  seen  that  they  were  not  compellable  to 
make  partition  at  common  law.      (2  Bl.  Com.  185; 
Ante  p.  413,  1^^.) 
2'.  Doctrine  by  Statute. 

Joint-tenants,   and  tenants  in  common,  were  first 

subjected  to  compulsory  partition  by  the  statutes  31 

Hen.  VIII,  c.  1,  and  32.  Hen.  VIII,  c.  32,  which  were 

followed   by   others   afterwards.     The   corresponding 

,        statutes  in  Virginia  apply  without  discrimination  (as. 
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indeed,  there  is  no  need  of  discrimination),  to  joint- 
tenants,  tenants  in  common,  and  co-parceners ;  declar- 
ing that  tenants  in  common,  joint-tenants,  and  co- 
parceners shall  be  compellable  to  make  partition,  and 
that  the  court  of  eqnity  of  the  county  or  .corpQration 
wherein  the  estate,  or  any  part  thereof,  may  be,  shall 
have  jurisdiction  in  cases  of  partition,  and  in  the  ex- 
ercise of  such  jurisdiction  may  take  cognizance  of  all 
questions  of  law  affecting  the  legal  title  tliat  may 
arise  in  any  proceeding.  (2  Bl.  Com.  185 ;  1  Lom. 
Dig.  622;  Y.  C.  1873,  c.  120,  §  1.) 

The  observations  following,  therefore,  are  to  be 
understood  as  applicable  as  well  to  tenants  in  common 
and  to  co-parceners,  as  to  joint-tenants;  W.  C. 
l'^.  Proceeding  by  Writ  of  Partition. 

The  former  statutes  of  Virginia  contemplated  the 
writ  of  partition  {de  partitione  facienda),  as  the  pro- 
per and  regular  proceeding  to  coerce  partition  be-  ■ 
tween  joint-tenants  and  tenants  in  common,  being 
founded  in  -that  particular,  as  in  most  others,  on  the 
statutes  of  31  Hen.  VIII,  c.  1,  and  32  Hen.  VIII,  c. 
32,  wliich  again  had  derived  the  writ  in  question 
from  the  common  law,  in  respect  to  co-parceners. 
Our  present,  statutes  are  silent  as  to  the  use  of  a  writ 
of  partition;  but  as  it  existed  at  common  law,  and 
was  applied  in  case  of  joint-tenants  and  tenants  in 
common,  by  statutes  prior  to  the  fourth  year  of 
James  I,  there  can  be  no  doubt  that  it  is  saved  by 
the  effect  of  our  statute  (V  C.  1 873,  c.  15,  §  2),  re- 
serving the  benefit  of  all  writs,  remedial  and  judicial, 
given  by  any  act  of  Parliament,  made  in  aid  of  the 
common  law,  prior  to  that  year,  so  far  as  is  con- 
sistent with  our  own  constitution  and  laws.  It  has 
not  been  often  resorted  to  in  our  past  judicial  his- 
tory, although  a  few  instances  of  it  seem  to  have 
occurred  (Rob.  Forms,  7,  131,  374,  132;  1  Eob.  Pr. 
(1st  Ed.),  502),  having  been  m  practice  almost  com- 
pletely superseded  by  the  concurrent  proceeding  of  a 
bill  in  equity.  And  hereafter  it  may  be  expected  to 
be  still  more  out  of  use ;  so  that  a  very  brief  exposi- 
tion of  the- steps  to  be  taken  will  suffice.  (1  Tuck. 
Com.  174,  B.  II;  1  Lom.  Dig.  623;  1  Eob.  Pr.  (1st 
Ed.)  501); 
W.  C. 
1^.  Summons  on  Writ  of  Partition. 

Seal  Hob.  Forms,  7. 
21  Interlocutory  Judgment   quod  paftitio  fiat  inter 
Partes.  &c. 
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See  1  Kob.  Forms,  131 ;  1  Tuck.  Com.  174,  B. 
II ;  1  Th.  Co.  Lit.  699  &  seq. 
31.  The  Writ  of  Execution,  de  partitione  facienda. 
This  writ  is  of  course  addressed  to  the  sheriff,  and 
commands  him  to  make  partition  of  the  premises  by 
the  oaths  of  twelve  good  and  lawful  men,  in  pursu- 
ance of  the  judgment,  to  assign  the  parts  in  severalty, 
and  to  make  report  to  Court  under  his  seal  and  the 
seals  of  the  jurors.     (1  Kob.  Forms,  132  ;  I  Tuck. 
Com.  174,  B.  II;  1  Th.  Co.  Lit.  699,  700  &  seq.) 
4'.  Final  Judgment  confirming  the  Partition  made  by  - 
the  Sheriff  and  Jury. 

The  judgment  is  that  the  partition  be  held  firm 
and  stable  forever.     (1  Rob.  Forms,  132  ;  1  Tuck. 
Com.  174,  B.  II;  1  Th.  Co.  Lit.  701.) 
2''-  Proceeding  by  Bill  in  Equity. 

The  jurisdiction  of  Courts  of  Equity  in  cases  of 
partition,  which  is  beyond  question  very  ancient,  has 
in  practice,  as  above  observed,  quite  superseded  the 
proceeding  at  law,  by  writ  of  partition,  insomuch  that 
a  very  learned  judge  (Judge  Green,  in  Wiseley  v. 
Findlay,  3  Rand.  370)  expresses  a  doubt  whether  such 
a  writ  has  ever  been  prosecuted  in  Virginia,  in  which 
however,  he  seems  to  have  been  mistaken.  At  all 
events,  an  application  to  equity  for  partition  is  not 
now,  and  for  more  than  a  century  has  not  been,  an 
application  merely  to  the  sound  discretion  of  the  court, 
as  in  cases  of  specific  performance  and  others ;  but 
independently  of  the  statutory  provisions,  it  is  due 
ex  dehito  justitice.  It  is  a  remedy  substituted  for  the 
difficult  and  perplexed  remedy  by  writ  of  partition, 
the  necessity  of  a  discovery  of  titles,  the  inadequacy 
of  the  remedy  at  law,  the  difficulty  of  making  the 
appropriate  and  sometimes  indispensable  compensa- 
tory adjustments,  the  peculiar  remedial  processes  of 
courts  of  equity,  and  their  ability  to  clear  away  all 
intermediate  oTjstructions  against  complete  justice, 
having  led  to  a  general  concurrent  jurisdiction  on  the 
part  of  those  courts  with  courts  of  law,  in  all  cases 
of  partition.  So  that  it  is  not  now  deemed  needful 
to  state  in  the  bill  any  peculiar  ground  of  equitable 
interference.  Nor  is  it  an  objection  to  partition  that 
an  outstanding,  continuing,  particular  estate  for  life 
exists  in  another  in  the  land ;  and  the  particular 
tenant  need  not  be  a  party  to  the  suit ;  for  the  decree 
will  be  made  subject  to  his  riglits.  (1  Stor.  Eq.  § 
646  &  seq,  658 ;  Mitf.  Eq.  PI.  llO-'ll ;  2  Rob.  Pr. 
(1st  ed.)  10  &  seq ;  Wiseley  v.  Findlay,  3  Rand.  364, 
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370  ;  Agar  v.  Fairfax,  17  Yes.  543,  552 ;  McOlintock 
V.  Mann,  4  Munf.  328 ;  Otley  v.  McAlpine,  2  Grat. 
340-43.) 

The  only  indispensable  requisite  to  entitle  the 
plaintiff  to  relief  in  equity  in  respect  to  partition  was 
formerly  that  he  must  appear  to  have  a  clear  legal 
title,  if  this  be  doubtful  or  disputed,  as  if  there  be 
a  question  whether  the  deeds  under  which  he  claims 
are  not  forged,  or  if  his  title  depend  on  difficult  and 
doubtful  questions  of  law,  equity,  without  the  aid  of 
the  statute-law,  will  either  dismiss  the  biU  as  unfit  for 
its  jurisdiction,  or  retaining  the  bill,  will  defer  giving 
rehef  for  a  reasonable  time,  until  the  plaintiff  estab- 
lishes his  title  at  law,  by  ejectment  or  other  legal 
remedy.  la  Virginia,  however,  it  is  provided  by 
statute,  not  only  that  partitions  may  be  decreed  in 
equity,  but  that  that  court,  in  the  exercise  of  such 
jurisdiction,  may  take  cognizance  of  all  questions  of 
law  affecting  the  legal  title,  that  may  arise  in  the 
proceeding.  And  when  the  parties  claim  under  the 
same  person,  it  is  sufficient  to  prove  the  derivation  of 
title  from  him,  without  proving  his  title.  (2  Kob. 
Pr.  (1st  ed.)  11 ;  1  Tuck.  Com.  174-'5  ;  Wiseley  v. 
Findlay,  3  Kand.  361;  Gastleman  v.  Yeitch,  Id.  598 ; 
Stuart's  heirs  v.  Coalter,  4  Hand.  74 ;  Straughan  v. 
Wright,  Id.  485  ;  Currin  &  als  v.  Spraull  &  als,  10 
Grat.  147-'8  ;  Hannon  v.  Hannah,  9  Grat.  150 ;  2 
Greenl.  Ev.  §  307;  Y.  C.  1873,  c.  120,  §  1.) 

The  proceedings  in  equity  to  effect  a  partition  of 
lands  between  joint-tenants,  tenants  in  common,  and 
co-parceners  may  be  primarily  classed  where  (1),  The 
names  or  shares  of  some  of  the  parties  ai'e  unknown; 
and  (2),  "Without  reference  to  the  fact  whether  all 
the  names  and  shares  are  known  or  not. 
W.C. 
1^.  Proceeding  in  Equity  when  the  ]S"ames  or  Shares 
of  some  of  the  Parties  are  unknown. 

No  ptovision  seems  to  have  existed  at  common 
law  for  such  a  case  as  the  names  or  shares  of  any 
of  the  parties  being  unknown,  nor  even  for  the 
more, probable  case  of  their  being  abroad;  nor  has 
this  deficiency  been  adequately  supplied  in  Eng- 
land by  statute,  at  least  not  by  the  statutes  of  2 
Wm.  I'Y,  c.  33,  and  4  &  5  Wm.'  lY,  e.  82,  (1  Dan. 
Ch.  Pract.  502.)  The  migratory  habits  of  our  peo- 
ple have  given  rise  to  a  proceeding  very  well  known 
amongst  us  as  an  order  of  publication,  whereby  a 
defendant  resident  without  the  State  may  be  sum- 
27 
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moned  by  notice,  published  in  the  newspapers,  &c., 
in  the  manner  prescribed,  to  answer  a  complaint. 
Of  that  mode  of  proceeding  advantage  is  taken  in 
the  case  supposed.  If  the  names  or  shares  of  any 
persons  interested  in  the  subject  of  the  partition  be 
unknown,  so  much  as  is  known  in  relation  thereto 
shall  be  stated  in  the  bill,  and  such  persons  shall  be 
made  defendants  by  the  general  description  of 
parties  unknown.  Then,  upon  affidavit  of  the  fact 
that  the  names  are  unknown,  an  order  of  pvhlica- 
tion  may  be  entered  (either  in  court  or  at  rules) 
against  such  unknown  parties,  which  is  proceeded 
with  as  against  non-residents.  The  order  states 
briefly  the  object  of  the  suit,  and  requires  the  ab- 
sent defendants,  against  whom  it  is  entered,  or  the 
unknown  parties,  to  appear  within  one  month  after 
due  publication  thereof,  and  do  what  is  necessary  to 
protect  their  interest.  It  is  published  iov  four  suc- 
cessive weeks  in  a  newspaper  prescribed  by  the  court 
or  clerk,  and  must  be  posted  hy  the  clerk,  at  the 
front  door  of  the  court-house  of  the  county  or  cor- 
poration wherein  the  court  is  held,  on  the  first  day 
of  the  next  county  or  corporation  court  after  it  is 
entered.  And  when  so  posted  and  published,  if  the 
defendants  shall  not  appear  wdthin  one  month  after 
such  publication  is  completed,  the  case  may  be  tried 
or  heard  as  to  them,  and  such  decree  entered  as 
may  appear  just;  reserving,  however,  to  any  party 
not  actually  served  with  process,  five  years  from  the 
date  of  the  decree,  or  one  year  from  the  time  of 
service  of  a  copy  thereof,  to  petition  to  have  the 
case  re-heard,  to  plead  or  answer,  and  have  any  in- 
justice in  the  proceedings  corrected.  (Y.  C.  1873, 
c.  120,  §  4;  Id.  c.'  166,  §  10,  12,  14,  15.) 
2\  Proceedings  in  Equity  in  making  Partition,  whether 
the  Names  and  Shares  are  all  knowu  or  not. 

Let  us  note  (1),  The  proper  parties  to  the  suit; 
(2),  The  interlocutory  decree;  (3),  Proceedings  of 
the  commissioners  to  make  partition;  (4),  Costs  of 
partition;  (5),  Final  decree  in  partition. 
W.  C. 
1™.  The  proper  Parties  to  the  Suit. 

In  bills  for  partition,  whether  by  joint-tenants, 
tenants  in  common,  or  co-parceners,  as  mutual 
conveyances  are  decreed,  all  persons  necessary  to 
make  such  conveyances  must  be  parties  to  the  suit; 
and,  therefore,  not  the  original  ovraers  only,  but 
also  assignees  of   any  of   the  shares,  or  lessees 
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thereof,  must  be  joined  as  such.  But  as  decrees 
for  partition  are  not  allowed  to  affect  the  interests 
of  third  persons,  mortgagees  and  judgment  credi- 
tors, whether  of  the  whole  or  of  individual  shares, 
are  not  to  be  made  parties.  (1  Dan.  Ch.  Pract.  257 ; 
Anon.  3  Swanst.  139;  2  Rob.  Pr.  (1st  Ed.)  14; 
Agar  V.  Fairfax,  17  Yes.  544;  Wotten  v.  Cope- 
land,  7  Johns.  C.  E.  140;  Sebring  v.  Mersereau 
&  als,  1  Hopk.  C.  R.  501 ;  Harwood  v.  Kirby,  1 
Pai.  471) 
2™-  The  Interlocutory  Decree. 

When  the  titles  are  clear  upon  the  record  (what- 
ever may  be  the  estg.tes,  whether  in  fee,  for  life,  or 
years),  the  court  orders  a  commission  of  partition 
to  issue ;  if  not  clear,  an  enquiry  is  instituted  for 
the  purpose  of  ascertaining  them ;  and  with  this 
view  it  may  be  requisite  to  refer  the  matter  to  a 
master-commissioner  to  investigate  and '  report  the 
facts,  not  so  much  in  respect  to  cases  in  which  the 
title  is  litigated,  as  to  cases  of  doubt  and  difficulty 
as  to  the  extent  of  the  undivided  interest  of  the 
respective  parties.  In  England,  it  seems  to  be  the 
practice,  when  such  an  enquiry  by  a  master  is  di- 
rected, to  go  on  by  the  same  decree,  to  order  a 
partition  according  to  the  finding  of  the  nmster, 
and  a  commission  issues  accordingly,  without  re- 
quiring the  cause  previously  to  come  on  again  on 
the  master's  report.  With  us,  the  practice  is  be- 
lieved to  be  otherwise,  and  that,  if  there  is  a  refer- 
ence to  a  master,  the  court  will  require  his  report 
to  be  returned  before  pronouncing  for  the  partition, 
and  appointing, commissioners.  The  commission- 
ers are  appointed  by  the  court  generally  upon  the 
nomination  of  the  parties,  but  if  they  do  not  agree, 
according  to  its  own  discretion.  They  are  usually 
five  in  number,  any  three  to  act ;  and  if  the  land  is 
in  different  counties,  different  sets  of  commission-  - 
ers  may  be  named  for  each  county.  They  are  di- 
rected by  the  decree  to  allot  to  the  tenants  their 
respective  parts  in  severalty,  and  to  report  their 
proceedings  to  the  court,  in  order  to  a  final  decree. 
In  England,  a  formal  commission  is  issued  corres- 
ponding in  tenor  with  the  decree,  and  in  Virginia 
a  like  degree  of  formality  seems  at  one  time  to 
have  been  observed  (Rob.  Forms,  198,  41),  but 
practically  a  copy  of  the  decree  is  believed  to  be 
for  the  most  part  the  only  actual  authority  with 
which  the  commissioners  are  at  present  provided. 
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(2  Dan.  Chan.  Pract.  1327  &  seq ;  2  Eob.  Pr.  (1st 
Ed.)  12 ;  Sands'  suit  in  Equity,  446  &  seq,  &  n 
(a);  Otley  v.  McAlpine's  heirs,  2  Grat.  340.) 

As  an  incident  to  decreeing  partition,  a  court 
of  equity  directs  accounts  to  be  settled  between 
the  co-tenants  when  there  has  been  an  unequal 
perception  of  the  rents  and  profits,  and  will  in- 
clude in  such  adjustment,  sums  of  money  which 
have  been  laid  out  by  either  party  in  improvements 
beneficial  to  the  p:5pperty.  In  adjusting  the  ac- 
count for  rents  and  profits,  the  co-tenant,  although 
in  exclusive  possession,  ought  not  to  be  charged 
with  pi-ofits  where,  without  his  default,  none  were 
made ;  and  in  respect  to  improvements,  the  co-ten- 
ant in  possession  is  entitled  to  credit  not  only  for  his 
expenses  and  actual  services  in  the  improvements 
which  m.ay  have  increased  the  value  of  the  pro- 
perty, but  also,  for  his  expenses,  labor,  and  services 
in  unsuccessful  but  ionafide  attempts  at  improve- 
m.ent.  He  who  proposes  to  take  the  profits  must 
share  the  burden.  And  the  expenditure  of  each 
year  should  be  set  off  against  the  rents  and  profits 
thereof,  as  far  as  the  same  will  go,  thus  allowing 
the  claim  for  improvements  in  any  year  to  be 
liquidated  in  whole  or  in  part  by  the  profits  of  that 
or  any  succeeding  year.  (1  Stor.  Eq.  §  655,  656, 
b  ;  Ruffners  v.  Lewis'  Ex'ors,  7  Leigh,  743-'4  ;  1 
Lorn..  Dig.  632;  4  Kent's  Com.  366,  n  (d);  Gra- 
ham V.  Graham,  6  Monroe,  (Ky.)  562  :  O'Bannon 
V.  Roberts,  2  Dana,  (Ky.)  55-'6.) 

Where  the  improvements  have  been  confined  to 
certain  parts  of  the  premises  which  have  been-  in 
the  occupancy  of  one  of  the  co-tenants,  it  is  proper 
in  making  partition,  if  it  can  be  done  with  due 
regard  to  justice,  to  assign  the  portion  on  which 
the  improvements  were  made  to  him  who  made 
them,  without  taking  their  value  into  considera- 
tion; and  that  is  a  rule  especially  to  be  observed 
when  the  improvements  were  made  under  the 
belief  on  the  part  of  the  tenant  that  he  was  exclu- 
sively entitled  to  the  property.  (Sneed  v.  Ather- 
ton,  6  Dana,  276;  Borah  v.  Archer,  7  Dana,  176; 
St.  Felix  V.  Rankin,  3  Edw.  Ch.  323;  Brookfield  v. 
Williams,  1  Green.  Ch.  341.) 
3".  Proceedings  of  the  Commissioners  to  make  Par- 
tition. 

A  far  greater  latitude  has  always  been  assumed 
by   courts  of  equity  in  making  the  partition,  in 
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order  that  it  should  bfe  reasonable,  equal,  and  mu- 
tually advantageous,  than  was  ever  claimed  by  the 
courts  of  lavF  upon  the  writ  of  partition.  "With 
their  usual  rigor  of  construction,  especially  where 
the  freehold  was  concerned,  the  courts  of  law  upon 
the  writ  of  partition  were  accustomed  to  hold 
that  they  were  restrained  to  the  allotment  in  kind 
of  their  respective  shares  of  the  property  to  the 
several  parties,  giving  each  his  due  proportion  of 
every  tract,  of  every  house,  and  of  every  species 
of  land,  arable,  pasture,  meadow,  wood,  &c.  But 
the  courts  of  equity  repudiated  these  affected  scru- 
ples, and  whilst  assigning  to  each  co-tenant  his 
proper  proportion,  insisted  that  it  should  be  done 
in  such  a  manner  as  to  lessen  as  little  as  possible 
the  value  of  the  parts  and  of  the  whole.  "  If  there 
were  three  houses  of  different  value  to  be  divided 
among  three,  it  would  not  be  right,"  says  Lord 
Chancellor  Parker,  "to  divide  every  house,  for 
that  would  be  to  spoil  every  house;  but  some 
recompense  is  to  be  made,  either  by  a  sum  of 
money,  or  rent  for  owelty  of  partition,  to  those 
that  have  the  houses  of  less  value.  By  the  same 
reason,  every  house  on  the  estate  must  be  divided 
which  would  depreciate  the  estate,  and  occasion 
perpetual  contention."  (Clarendon  v.  Hornby,  1 
P.  Wms.  44Y;  1  Stor.  Eq.  §  654  &  seq;  2  Rob. 
Pr.  (1st  Ed.)  12;  1  Th.  Co.  Lit.  699-700.) 

But  notwithstanding  the  liberal  doctrine  pro- 
pounded by  Lord  Chancellor  Parker  in  Clarendon 
V  Hornby,  it  was  understood,  and  indeed  affirmed 
by  himself  in  that  case,  that  each  tenant  must 
have  some  substantial  part  of  the  premises,  so 
that,  if  there  were  but  one  house  or  mill  to  be 
divided,  and  no  otljer  lands  to  make  up  the  co- 
tenant's  share,  a  division  in  kind  was  imavoidable. 
The  English  books  afford  a  number  of  eases  where 
this  doctrine  was  applied  disastrously  to  the  in- 
terests of  all  parties,  but  in  magnanimous  vindica- 
tion of  their  rights.  The  most  pitiable  of  these, 
in  its  results,  is  Turner  v.  Morgan,  8  Ves.  145. 
The  bill  was  filed  for  a  partition  by  a  person  en- 
titled to  two-thirds  of  a  house  at  Portsmouth, 
against -his  co-tenant  entitled  to  one-third.  The 
Lord  Chancellor  (Eldon)  forbore  a  decree  for  a 
time,  as  "  an  act  of  mercy  to  the  parties,"  in  ithe 
hope  that  they  would  compromise  their  differences, 
but  neither  yielding,  he  was  constrained  to  issue  a 


422  -  NTJMBEE,  ETC.,  OF  ESTATES JOINT-TENANCT.  [bOOK  U. 

commission,  whicli  was  executed  by  allotting  to 
the  plaintiff  the  whole  stack  of  chimneys,  all  the 
fire-places,  the  only  stair-case  in  the  house,  and  all 
the  conveniences  in  the  yard.  But  the  Chancellor 
said  he  knew  not  how  to  make  a  better  partition, 
and  that  the  only  escape  for  the  parties  was  to 
agree  to  buy  and  sell.  See  Parker  v.  Gerard,  1 
Amb.  236;  Warner  v.  Baynes,  2  Amb;  589. 

In  Virginia,  by  statute  (V.  C.  1873,  c.  120,  §  3, 
2),  sufficient  discretion  is  now  conferred  on  the 
com-t  to  avoid  such  embarrassments.  When  par- 
tition cannot  conveniently  be  made  otherwise, — 

1st.  TJie  entire  subject  may  be  allotted  to  any 
party  who  will  accept  it,  and  pay  therefor  to  the 
other  parties  such  sums  of  money  as  their  interest 
therein  may  entitle  them  to; 

2dly.  The  entire  subject  may  be  sold  and  its 
proceeds  divided ; 

3dly.  Part  may  be  allotted,  and  the  residue  sold ; 

4thly.  Any  two  or  more  of  the  parties,  if  they 
so  elect,  may  have  their  shares  laid  off  together, 
when  partition  can  be  conveniently  made  that  way. 

The  sale  of  the  whole  or  a  part  may  be  made, 
notwithstanding  any  of  those  entitled  may  be  an 
infant,  insane  person,  or  married  woman.  But  if 
the  dividend  of  any  party  will,  in  the  opinion  of 
the  court,  exceed  the  value  of  S300,  the  case,  if 
pending  in  a  county  court,  before  ,  any  order  of 
sale  therein,  shall  by  said  court  be  removed  to  the 
circuit  court  of  the  county.  And  when  the  divi- 
dend of  a  party  exceeds  the  value  of  §300,  if  the 
party  be  nn  infant  or  insane  person,  the  court 
making  an  order  of  sale  shall  requii-e  secm-ity  for 
the  faithful  application  of  the  proceeds  of  his  in- 
terest, in  like  manner  as  if  the  sale  were  made  in 
a  suit  brought  (under  Y.  C.  1873,  c.  124,  §  2,  & 
seq.)  specially  to  sell  such  lands  and  invest  the 
proceeds.  (V.  C.  1873,  c.  120,  ?  3,  2 ;  Frazier  v. 
Frazier,  21  Grat.  500  ;  Zirkle  v.  McCue,  Id.  517.) 

Upon  a  bill  for  partition  of  lands,  the  share  of 
each  co-tenant  should  be  assigned  to  him  in  sev- 
eralty, if  it  can  be  done  with  a  due  regard  to  the 
interests  of  all  concerned.  And  if,  from  the  con- 
dition of  the  subject  or  of  the  parties,  it  is  deemed 
proper  to  pursue  a  different  course,  the  facts  sup- 
posed to  justify  a  departure  from  the  rule  ought 
(at  least  where  infants  are  concerned),  to  be  dis- 
closed by   the  report  of   the    commissioners   ap- 
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pointed  to  make  the  division,  or  be  otherwise 
made  to  appear,  in  order  to  enable  the  court  to 
judge  whether  or  not  the  interests  of  the  parties 
will  be  injuriously  affected  by  the  action  taken. 
(Custis  V.  Snead,  12  Grat.  262,  &  seq.;  Cox  v. 
McMuUin,  14  Grat.  91;  Howery  v.  Helm,  21 
Grat.  8 ;  1  Th.  Co.  Lit.  699,  T04.)  Where  such 
partition  in  severalty  is  impracticable,  or  cannot  be 
made  without  impairing  the  portions  of  some  or 
all  of  the  parties,  then  nothing  remains  but  to  re- 
sort to  one  or  other  of  the  devices  above  stated,  as, 
for  example,  by  dividing  the  property  into  shares 
of  unequal  value,  and  correcting  the  inequality 
by  charging  money  on  the  more  valuable  in  favor 
of  the  less  valuable  portion  (Cox  v.  McMuUin,  14 
Grat.  82),  or  by  a  sale  of  the  whole,  and  a  distri- 
bution of  the  proceeds.  (Howery  v.  Helms,  20 
Grat.  1.)  And  whether  the  partition  shall  be 
made  in  kind,  or  in  some  one  of  the  special  modes 
allowed  by  the  statute,  is  a  question  for  the  (jourt, 
whose  decision  is  not  to  be  controverted  in  a  col- 
lateral suit,  except  for  fraud  or  surprise.  (Wilson 
&  al  V.  Smith,  20  Grat.  502.) 

When  the  division  has  been  made  into  the  re- 
quired number  of  shares,  the  proper,  or  rather  the 
usual  course,  is  to  determine  iy  lot  which  portion 
shall  belong  to  the  parties  severally;  but  if  it  will 
be  to  their  mutual  benefit,  or  to  the  benefit  of  one 
without  injuring  another,  the  commissioners  may, 
in  their  discretion,  subject  to  the  correction  of  the 
court,  assign  the  respective  shares  to  the  co-tenants 
specifically,  instead  of  resorting  to  the  lot.  (1  Th. 
Co.  Lit.  695;  Cox  v.  McMuUin,  14  Grat.  91-'2.) 

The  same  statute,  touching  partitions,  also  con- 
firms a  convenient  practice,  which  had  long  been 
established  in  Virginia,  of  making  division  in 
equity  of  goods  a?id  chattels  which  cannot  be  con- 
veniently distributed  in  kind  amongst  those  enti- 
tled, or,  indeed,  even  if  they  can  be  so  distributed, 
there  being  no  provision  whatever  at  law  for  the 
compulsory  partition  of  chattels.  (V.  C.  1873,  c. 
120,  §  6;  Smith  &  als  v  Smith,  4  Eand.  95,  102; 
Fitzhugh  &  ux  V.  Foote  &  al,  3  Call.  17,  18.) 
4™.  Costs  of  Partition. 

The  costs  of  the  proceeding  are  in  general  to 
be  paid  by  the  parties  in  proportion  to  the  value 
of  their  respective  interests,  it  being  a  rule  that  no 
costs  shall  be  given  until  the  commission,  nor  fof 
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any  proceedings  subsequent  to  the  confirmation  of 
the  commissioner's  report.     (Agar  v.  Fairfax,  17 
Ves.  533 ;  Calmady  v.  Calmady,  2  Yes.  Jun'r,  668 ; 
Whaley  v.  Dawson,  4  Sch.  &  Lefr.  371.) 
5™.  JFinal  Decree  in  Partition. 

Upon  the  return  of  the  cornmissioner's  report, 
showing  how  the  land  has  been  allotted  to  the  par- 
ties in  severalty,  if  there  is  no  successful  objection 
made  thereto,  a  final  decree  is  made  confirming 
the  report ;  or  if  a  sale  be  found  necessary  order- 
ing it  to  be  made ;  iti  which  latter  case  the  decree  is 
not  entirely  final,  the  cause  being  reserved  in  order 
that  the  court  may  superintend  the  sale.     Suppos- 
ing an  allotment  of  shares  to  the  several  tenants 
to  have  been  made  and  confirmed,  the  decree  directs 
mutual  conveyances  to  be  executed  by  the  parties  to 
each  other,  of  the  several  lots  assigned  to  them 
respectively.     And  herein  consists  an  important 
diversity  between  this  proceeding  in  equity,  and  the 
writ  of  partition  at  law.     The  latter  operates  by 
the  judgment  of  the  court  of  law,  and  the  deKvery 
up  of  possession  in  pursuance  thereof,  which  con- 
cludes all  the  parties  to  it.     Partition  in  equity 
transfers  only  an  equitable  right,  in  itself,  and 
secures  a  legal  title  by  conveyances  to  be  executed 
by  the  parties  mutually.     Hence,  if  the  parties,  or 
any  of  them,  be  incompetent  to  execute  the  con- 
veyances, the  partition,  independently  of  statute, 
cannot  effectually  be  had  until  the  disabilities  are 
removed,  and  the  conveyances  executed.     This  is 
helped,  however,  in  Virginia  by  statute,  (Y.  C 
1873,  c.  174,  §  7),  which  provides  that  a  court  of 
equity  in  a  suit  in  which  it  is  proper  to  decree  the 
execution  of  any  deed  or  writing;  may  appoint  a 
commissioner  to  execute  the  same ;  and  the  execu- 
tion thereof  shall  be  as  valid  to  pass,  release,  or 
extinguish  the  right,  title,  and  interest  of  the  party 
on  whose  behalf  it  is  executed,  as  if  such  party 
had  been  competent,  and  had  executed  it.     In  case 
of  infancy  of  any  of  the  parties,  it  was  formerly 
indispensable  that  the  decree  should  reserve  leave 
to  the  infant  to  show  caiise  against  the  decree 
within  six  months  after  coming  of  age,  the  omis- 
sion of  which  was  error  sufficient  to  reverse  the 
decree,  (Jackson's  heirs  v.  Turner,  5  Leigh,  119; 
Tennent's  heirs  v.  Patton,  6  Do.  196).    At  present 
this  is  more  conveniently  provided  for  by  statute, 
(Y.  C.  1873,  c.  174,  §  10),  which  dispenses  with 
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such  a  clause,  and  gives  the  same  effect  to  the  de- 
cree as  if  it  had  been  inserted.  The  statute  above 
cited  (V.  C.  1873,  c.  174,  §  7)  meets  fully  and  re- 
moves the  embarrassment  vrhich  formerly  attended 
decrees  for  partition  in  cases  of  contingent  re- 
mainders, or  executory  limitations,  not  barrable  or 
extinguishable,  limited  to  persons  not  in  existence, 
when  the  conveyance,  and  therefore  the  consum- 
mation of  the  decree,  was  necessarily  deferred  until 
the  party  entitled  came  into  being,  or  the  contin- 
gency was  determined;  and  then  a  supplemental 
bill  was  required  to  carry  the  original  decree  into 
execution.  (1  Stor.  Eq.  §  651,  652 ;  Whaley  v. 
Dawson,  2  Seh.  &  Lefr.  471-'2;  Sands'  suit  in  Eq. 
446  &  seq.) 
2'.  The  Advantage,  or  Disadvantage  of  dissolving  the  Join- 
ture. 

In  general  it  is  advantageous  for  joint-tenants  to  dis- 
solve the  jointure,  where  the  right  of  survivorship  still 
subsists,  as  in  Virginia,  it  will  be  remembered,  it  does  not, 
at  least  for  the  party's  own  benefit,  unless  expressly  limited 
to  the  survivor ;  for  since  by  the  dissolution  the  Jus  accres- 
cendi  is  taken  away,  each  tenant  may  transmit  his  own 
part  to  his  own  heirs.  Sometimes,  however,  that  very 
privilege  of  survivorship  confers  a  marked  advantage, 
and  then,  of  course,  the  continuance  of  the  joint-tenancy 
is  desirable.  Thus,  if  A  and  B  be  joint-tenants  for  life, 
during  the  jointure  each  has  an  estate  in  the  whole,  for  the 
life  of  his  companion,  and  his  own  life ;  whereas,  if  they 
make  partition,  each  has  an  estate  in  his  own  share,  for 
his  own  life  merely.  (2  Bl.  Com.  187  ;Y.  C.  c.  116,  §  18, 19.) 
2^-  Tenancy  in  Common. 

A  tenancy  in  common  is  where  two  or  more  hold  the 
same  land,  with  interests  accruing  under  different  titles;  or 
accruing  under  the  same  title,  but  at  different  periods;  or 
conferred  by  words  of  limitation  importing  that  the  grantees 
are  to  take  in  distinct  shares.     (1  Steph.  Com.  323.) 

In  this  tenan(;y  there  is  not  necessarily  any  unity  of  title; 
for  one  may  hold  by  purchase  from  A,  and  another  by  pur- 
chase from  B ;  nor  any  unity  of  thne  ;  for  one's  estate  may 
have  vested  fifty  years  ago,  and  that  of  the  other  but  yester- 
day; nor  any  unity  of  estate  or  interest;  for  one  tenant  in 
common  may  be  entitled  in  fee-simple,  and  the  other  for 
life  or  for  years.  Neither  is  there  any  entirety  of  interest 
which  so  remarkably  characterizes  joint-tenancy;  for  each 
is  seised  or  possessed  of  a  distinct  though  undivided  share  ;• 
from  which  also  it  follows  that  there  is  no  survivorship, 
that  is,  by  the  effect  of  the  tenancy  itself,  for  by  express 
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limitation  there  may  be.  The  union  consists  only  ia  this, 
that  they  hold  the  same  land  pro  indiviso,  by  a  possession 
in  common,  or  promiscuously.  (2  Bl.  Com.  191-'2;  1  Steph. 
Com.  323-'4;  1  Th.  Co.  Lit.  75 8.) 

Let  us  observe  (1),  The  modes  whereby  a  tenancy  in  com- 
.  mon  may  be  created ;  (2),  The  properties  of  tenancy  in  com- 
mon; (3),  The  incidents  thereof;  and  (4),  The  mpdes  of 
determining  it. 
W.  C. 
v.  Modes  whereby  a  Tenancy  in  Common  may  be  Created. 
A  tenancy  in  common  may  be  created  by  (1),  A  special 
limitation  to  two  or  more  persons  to  hold   expressly  as 
tenants  in  common;  (2),  A  grant  of  half  of  one's  land  to  a 
stranger;  (3),  A  grant  of  lands  to  two  corporations;  (4), 
A  devise  or  grant  of  lands  to  two  or  more  persons,  equally 
to  he  divided  between  them;  and  (5),  A  breaking  up  of 
estates  in  joint-tenancy,  and  in  co-parcenery. 
W.  C. 
1'.  A  Special  Limitation  to  two  or  more  persons  to  hold 
expressly  as  Tenants  in  Common. 

"If  lands  be  given  to  two,"  says  Littleton,  "to  have 
and  to  hold,  scil,  the  one  moiety  to  the  one  and  his  heirs, 
and  the  other  moiety  to  the  other  and  his  heirs,  they  are 
tenants  in  common;"  and  Lord  Coke  adds,  that  the  rea- 
son is  because  they  have  several  freeholds,  and  an  oc- 
cupation pro  indiviso.  And  so  it  is  if  lands  be  given  to 
two  or  more  to  hold  as  tenants  in  common,  and  not  as 
joint-tenants.  (1  Th.  Co.  Lit.  772;  1  Steph.  Com.  325; 
2  Bl.  Com.  193.) 
2'.  A  grant  of  half  of  one's  lands  to  a  Stranger. 

"  If  a  man  seised  of  certain  lands  inf eoff  another  of  the 
moiety  of  the  same  land,  (and  the  like  law  is  if  it  be  of  a 
third  or  fourth  part)  without  any  speech  of  assignment  or 
limitation  of  the  same  moiety  in  severalty,  at  the  time  of 
the  feoffment;  then  tJie  feoifee  and  the  feoffor  shall  hold 
their  parts  of  the  land  zVi  common;"  for  as  they  do  not 
derive  their  titles  by  the  act  of  the  law,  but  by  that  of  the 
parties,  they  are  not  parceners ;  and  as  they  do  not  claim 
by  one  and  the  same  conveyance,  taking  effect  at  one  and 
the  same  time,  they  are  not  joint-tenants;  nor  are  they 
seised  in  severalty,  but  pro  indiviso.  They  must,  there- 
fore, be  tenants  in  common.  (1  Th.  Co.  Lit.  773 ;  1  Tuck. 
Com.  182,  B.  IL) 
3'.  A  grant  of  lands  to  two  Corporations. 

The  instances  stated  by  Littleton,  of  grants  to  bodies 
politic,  which  are,  therefore,  tenancies  in  common,  are 
confined  to  corporations  sole,  (e.  g.  two  Abbots,  or  two 
Bishops),  and  the  reason  given  by  Coke  for  holding  them 
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to  be  tenants  in  common,  although  the  words  be  joint,  is 
that  they  take  the  lands  in  their  politic  capacity,  and  are, 
therefore,  seised  in  several  rights,  and  consequently  not 
jointly,  but  by  several  titles.  It  is  not  perceived  but  that 
the  doctrine  is  equally  applicable  to  corporations  aggre- 
gate, the  reason  appearing  to  be  as  strong  in  case  of  such 
corporations  as  of  corporations  sole.  (1  Th.  Co.  Lit. 
769'-70.) 
4*.  A  devise  or  grant  of  lands  to  two  or  more  persons, 
equally  to  ie  divided  hetiveen  them,,  &c. 

The  doctrine  that  the  phrases  "  equally  to  he  divided," 
^^  share  and  share  alike,'^  'Respectively  ietween  and 
amongst  them,"  c&c,  will  make  a  tenancy  in  common,  was 
at  iirst  confined  to  wills,  and  to  the  courts  of  equity,  but 
has  long  prevailed  in  the  courts  of  law  also,  and  in  re- 
ference not  only  to  wills,  and  to  conveyances  under  the 
statutes  of  uses  and  of  grants,  but  also  in  respect  to  con- 
veyances at  common  law,  (Ante  p.  401,  1";  2  Bl.  Com. 
180,  n  (4>.) 

This  is  an  instance  of  a  change  of  policy  in  the  law,  to 
which  allusion  has  already  been  made.  Formerly,  joint- 
tenancy  was  much  favored,  and  the  common  law,  in  its 
construction,  leaned  to  it  rather  than  to  tenancy  in  com- 
mon; because  the  divisible  services  issuing  from  land 
(as  rent,  (fee.)  were  not  divided,  nor  the  entire  services  (as 
fealty)  multiplied  by  joint-tenancy,  as  they  must  neces- 
sarily be  upon  a  tenancy  in  common.  The  leaning  in  later 
times,  however,  has  been  the  other  way;  the  right  of  sur- 
vivorsliip  being  often  inconvenient  and  harsh  in  its  eifect; 
and,  therefore,  in  wills,  and  in  the  other  conveyances  re- 
ferred to,  which  came  into  use  in  comparatively  modern 
times,  and  where  a  more  liberal  construction  is,  in  some 
respects,  allowed,  than  in  the  case  of  a  common-law  con- 
veyance, a  tenancy  in  common  will  be  created  by  words 
which,  in  the  latter  case,  might  have  operated  as  a  limita- 
tion in  joint-tenancy.  (2  Th.  Co.  Lit.  773,  n  (42) ;  2  Bl. 
Com.  192;  1  Steph.  Com.  326.) 
5'.  By  the  breaking  up  of  Estates  in  Co-parcenary,  and  in 
Joint-Tenancy. 

If  an  estate  in  joint-tenancy,  or  in  co-parcenary,  be  de- 
stroyed by  breaking  up  any  of  its  constituent  unities,  ex- 
cept that  of  possession,  a  tenancy  in  common  always  re- 
sults. Thus,  if  one  of  two  joint-tenants  in  fee  aliens  his 
estate  for  the  life  of  the  alienee,  the  alienee  and  the  other 
joint-tenant  are  tenants  in  common ;  for  they  have  now 
several  titles  derived  from  different  sources ;  and  also  dis- 
similar interests,  the  former  joint-tenant  holding  in  fee- 
simple,  and  the  other  for  his  own  life  only.     And  it  may 
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be  observed  in  passing,  that  if  the  alienee  die,  living  the 
alienor  and  the  former  joint-tenant,  the  two  are  joint-ten- 
ants again;  but  if  either  dies,  living  the  alienee,  the  joint- 
ure is  finallj^'-^termined.  In  like  manner,  if  one  of  two 
parceners  alienes  his  share,  the  alienee  and  the  remaining 
parcener  are  tenants  in  common;  because  they  hold  by 
different  titles,  the  parcener  by  descent,  and  the  alienee 
by  purchase.  Nor  is  this  doctrine  repugnant  to  that  with 
which  we  set  out,  namely,  that  tenancy  in  common  is  by 
act  of  the  parties,  which,  in  this  case,  is  plainly  true,  not- 
withstanding one  of  the  parties  claims  by  descent.  (2  BL 
Com.  192;  1  Steph.  Com.  '324:-'5;  1  Th.  Co.  Lit..  759, 
762.)  ^ 

2*.  The  Properties  of  Tenancy  in  Common. 

Tenancy  in  common  requires  no  other  unity  than  that  of 
possession.     The  occupation  of  the  lands  is  undivided,  and 
neither  of  them  knoweth  his  part  in  severalty.     (1  Th.  Co. 
750;  1  Tuck.  Com.  181.) 
3^.  The  Incidents  of  Tenancy  in  Common. . 

The  incidents  which  belong  to  tenancy  in  common  may 
be  set  forth  under  the  following  heads,  namely:  (1)  To  sue 
and  be  sued  severally ;  (2),  Actions  of  waste  and  of  ac- 
count; (3),  Possession  by  one  tenant  in  common  is  the 
possession  of  all ;  (4),  The  reparation  of  the  premises  owned 
by  tenants  in  common ;  (5),  ISTon-survivorship  ;  (6),  Mode 
whereby  one  tenant  in  common  may  convey  his  share  to 
the  other ;  (7),  Cross-remainders  as  between  tenants  in 
common ;  and  (8),  Partition  as  between  tenants  in  common; 
W.  C. 
1'.  To  Sue  and  be  Sued  Severally. 

To  sue  and  be  sued  severally  is  an  universal  incident 
at  common  law,  in  case  of  tenancy  in  comnion,  when  the 
action  is  real  or  mixed,  because  the  tenants  have,  or  at 
least  may  have,  separate  and  distinct  titles.  In  respect  to 
personal  actions,  including  claims  for  injuries  done  to  the 
premises  held  in  common,  by  trepass  or  otherwise,  tenants 
in  common  are,  at  common  law.  to  sue  and  be  &ued  jointly. 
Hence,  if  tenants  in  common  make  a  grant  in  fee-simple, 
reserving  a  rent  in  fee,  and  the  rent  being  unpaid,  an  assise, 
which  is  a  real  action,  is  brought  to  recover  the  seisin  of  the 
rent,  it  must  be  instituted  by  them  separately  ;  but  if  the 
object  is  merely  to  recover  the  arrears,  which  is  done  by 
means  of  debt,  or  some  other  personal  action,  it  is  prose- 
cuted Jointly,  and  on  the  death  of  either  the  action  sur- 
vives. (1  Th.  Co.  Lit.  777-'S,  782,  783-'4 ;  3  Bob.  Pr. 
(2d  Ed.)  163 ;  Eose's  Adm'x.  v.  Burgess,  10  Leigh,  198; 
Clarkson  &  als.  v.  Booth,  17  Grat.  496.) 
In  Virginia,  however,  it  is  provided  by  statute,  that 
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tenants  in  common  may  join,  or  be  joined  as  plaintiffs  or 
defendants  (V.  C.  1873,  c.  164,  §  2);  whilst  as  according 
to  the  common  law  doctrine,  they  may  also  sue  and  be 
sued  separately. 
2*.  Actions  of  Waste  and  of  Account. 

Tenants  in  common  could  not,  at  common  laWy  recover 
one  against  another  for  waste  committed,  any  more  than 
joint-tenants,  and  for  the  same  reason  essentially,  namely, 
that  each  was  entitled  to  the  possession  of  the  undivided 
whole,  and  so  might  obtain  redress  as  to  waste  on  the  part 
of  his  fellow,  by  entering  upon  and  occupying  the  prem- 
ises. So,  also,  a  tenant  in  common  could  not,  any  more 
than  a  joint-tenant  at  common  law,  call  his  fellow  to  ac- 
count for  receiving  more  than  hi^  proper  share  of  profits, 
unless  he  had  constituted  him  his  baililf  or  receiver.  These 
principles,  however,  are  changed,  as  we  have  seen,  by 
statute.  As  to  waste,  it  is  enacted  in  Yirginia  (V.  C.  1873, 
c.  133,  §  2),  after  the  example  of  13  Edw.  I,  c.  22,  tliat 
if  a  tenant  in  common,  joint-tenant,  or  parcener,  commit 
waste,  he  shall  be  liable  to  his  co-tenants,  jointly  or  seve- 
rally, for  damages;  and  as  to  the  mutual  accounting  for 
an  over-share  of  profits  received,  it  is  provided  (as  by  4 
Anne,  c.  16),  that  an  action  of  account  may  be  maintained 
by  one  joint-tenant,  or  tenant  in  common,  or  his  personal 
representative,  against  the  other  as  bailiff,  or  against  his 
personal  representative,  for  receiving  more  than  comes  to 
his  just  share  or  proportion.  (V.  C.  1873,  c.  142,  §  14; 
2  Bl.  Com.  183,  194;  1  ^Th.  Co.  Lit.  787-'8.) 

Every  tenant  in  common  has  a  right,  notwithstanding 
the  statute,  to  possess,  use  and  enjoy  the  common  pro- 
perty severall}',  accounting  to  his  co-tenants,  under  the 
statute,  for  so  much  of  the  rents  and  profits  as  he  may 
receive.  And  where  such  tenant  in  common  uses  the 
property  to  the  total  or  partial  exclusion  of  Jiis  co-tenants, 
the  best  measure  of  his  accountability  to  them  is  their 
share  of  a  fair  rent  of  the  property  so  occupied  and  used 
by  him  (Graham  &  als  v.  Fierce,  19  Grat.  38-'9;  Early, 
&c.,  V.  Friend,  16  Grat.  21,  52,  54);  although  circum- 
stances may  make  it  proper  to  resort  to '  other  modes  of 
adjustment  between  the  co-tenants.  (Early  v.  Friend, 
16  Grat.  54;  Euffners  v.  Lewis's  Ex'ors,  7  Leigh,  720.) 
3'.  Fossession  by  one  Tenant  in  Common  is  the  possession 
of  all 

As  each  tenant  in  common  is  entitled  to  an  undivided 
portion  of  the  whole,  he  is  entitled  to  occupy  the  whole, 
and  the  possession  by  one  is  looked  upon  as  a  possession 
in  the  interest  of  all,  unless  it  be  expressly  negatived. 
Hence,  in  an  action  by  one  tenant  in  common,  joint- 
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On  tlie  other  hand,  co-parceners  may  both  enfeoff  and 
tenant,  or  parcener,  against  a  co-tenant,  for  the  land,  the 
plaintiff  must  prove  an  actual  ouster,  or  some  other  act 
amounting  to  a  total  denial  of  the  plaintiff's  right  as  co- 
tenant.  The  mere  possession  by-the  co-tenant  is  not  suf- 
ficient, that  being  no  more  than  he  is  entitled  to.  But  sole 
•  .  and  uninterrupted  possession  by  one  tenant  in  common, 
for  a  great  number  of  years  (e.  g.  thirty-six  years),  without 
any  account,  or  demand  made,  justifies  presumption  of 
ouster.  (Doe  v.  Hill,  10  Xeigh,  45Y;  Purcell  v.  Wilson, 
4  Grat.  16;  1  Th.  Co.  Lit.  784,  &  n  (N),  789,  n  (T).) 

The  same  observations  are  applicable  here  as  in  respect 
to  joint-tenants,  for  vrhich  see  Ante  p.  406,  3'. 

In  the  case  of  chattels  personal,  a  very  singular  conse- 
qiience  results  from  the  unity  of  possession  existing  be- 
tween tenants  in  common,  namely,  that  if  one  take  the 
whole  chattel  to  himself  out  of  the  possession  of  the 
other,  the  other  has  no  other  remedy  but  to  take  it  again 
from  tlie  wrong-doer,  to  occupy  in  common,  when  he  can 
"  see  his  time.''''  It  is  only  where  the  chattel  held  in  com- 
mon is  totally  destroyed  by  his  companion  that  a  tenant 
in  common  can  sue  his  fellow.  (1  Th.  Co.  Lit.  786,  &  n 
(Q);  1  Chit.  PI.  178.) 
4*.  The  Reparation  of  the  Premises,  owned  by  Tenants  in 
Common. 

If  two  tenants  in  common,  or  joint-tenants  be  of  a 
house  ^or  mill,  and  it  fall  into  decay,  and  the  one  is  will- 
ing to  repair  the  same,'  and  the  other  is  not,  he  that  is 
willing  shall  have  a  writ  de  reparatione  facienda,  but  not 
as  to  fences  or  other  enclosures,  nor  without  a  previous 
request  to  join  in  the  reparation  and  a  refusal,  nor  unless 
the  expenditure  has  been  previously  actually  made.  The' 
parties  being  in  equalijure,  equality  of  burden  is  equity, 
and  hence  the  obligation  of  each  to  contribution.  (1  Th. 
Co.  Lit.  787;  4  Kent's  Com.  370-'71;  Lewis  Bowles's 
Case,  11  Co.  82  b.) 
5''.  Survivorship. 

Between  tenants  in  common  there  are  no  entireties,  and 
therefore  the  doctrine  of  survivorship  does  not  apply  as 
between  them,  but  upon  the  death  of  either,  his  share  de- 
scends to  his  heirs.  (1  Th.  Co.  Lit.  789,  n  (T);  1  Tuck. 
Com.  183,  B.  IL) 
6'.  Mode  whereby  one  Tenant  in  Common  may  convey  his 
share  to  his  Co-tenant. 

One  tenant  in  common  may,  at  common  law,  enfeoff 
his  companion,  with  livery  of  seisin,  but  cannot  release  to 
him  as  a  joint-tenant  may,  because  tenants  in  common 
have  several  freeholds,  and  are  not  seised  hy  entireties. 
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release,  because,  to  some  extent,  their  seisin  is  joint,  and  • 
to  some  several.  (1  Th.  Co.  Lit,  788-'9.)  One  tenant 
in  common  may  also  convey  to  another  by  conveyance 
under  the  statute  of  uses,  or  the  statute  of  grants.  (V. 
C.  1873,  c.  112,  §  14,  4;  Ante,  p.  183-'4;  I'osi,  p.  432.) 
7'.  Cross-Kemainders  as  between  Tenants  in  Common. 

When  lands  are  given  to  two  or  more,  as  tenants  in 
common,  it  frequently  happens  that  a  particular  estate  is 
limited  to  each  of  the  grantees  in  his  share,  with  remain- 
der over  to  the  other  or  others  of  them;  as  if  a  man  give 
lands  to  his  two  children  for  tlieir  lives,  as  tenants  in 
common,  and  direct  that,  upon  the  failure  of  heirs  of  one 
of  therQ,  his  share  shall  go  over  to  the  other  in  fee,  and 
vice  versa.  Such  ulterior  limitations  are  styled  cross- 
remainders,  because  each  of  the  grantees  has  reciprocally 
a  remainder  in  the  share  of  the  other;  and  it  is  a  rule  re- 
specting them,  that  in  a  deed  they  can  be  given  only  by 
express  limitation,  and  shall  never  be  implied ;  though  it 
is  otherwise  with  respect  to  wills,  which  are  expounded 
more  liberally,  with  a  view  to  the  presumable  intent  of 
the  donor;  for  in  these,  cross-remainders  can  be  raised 
not  only  by  actual  limitation,  but  by  any  expression  from 
which  the  design  to  create  them  can  be  reasonably  in- 
ferred. It  is  said  that  even  in  a  will,  although  cross- 
remainders  are  favored  as  between  two,  yet  among  more 
than  two,  the  presumption  is  against  them,  subject  still, 
however,  to  be  controlled  by  a  plain  intention  to  the  con- 
trary. It  seems,  indeed,  that  wherever  it  appears  to  be 
the  intention  of  a  testator  that  the  whole  of  his  estate 
shall  go  over  together,  upon  the  failure  of  heirs  of  even 
more  than  two  tenants  in  common,  cross-remainders  will 
be  implied  between  them  in  the  mean  time,  in  order  to 
effectuate  that  intent.  The  doctrine  of  cross-remainders 
is  applicable  to  personal,  as  well  as  to  real  estate;  but 
where  there  are  more  than  two  persons  concerned,  and 
the  share  of  one  passes  to  the  others  by  way  of  cross-re- 
mainder, and  then  another  dies  without  heirs,  nothing 
remains  but  his  original  share,  unless  the  contrary  appear 
plainly  to  have  been  the  testator's  intent.  (1  Steph.  Com. 
326;  i  Th.  Co.  Lit.  774,  &c.,  n  (I);  Post,  p.  ,  4:^.) 

8*.  Partition  between  Tenants  in  Common. 

At  common  law  partition  could  be  made  voluntarily 
between  tenants  in  common,  by  mutual  consent,  but  could 
not  be  compelled,  for  a  reason  already  indicated.  {Ante 
p.  413,  I''.)  But '  compulsory  partition  is  allowed  in 
Yirginia,  by  a  statute  corresponding  to,  but  more  con- 
venient than,  31  Hen.  YIII,  c.  1,  and  32  Hen.  YIII,  c. 
32.     (2  Bl.  Com.  194 ;  1  Th.  Co.  Lit.  789,  &  n  (u) ;  Y. 
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C.  1873,  c.  120,  §  1,  2,  3,  6  ;  Ante  p.  414  &  seq,  2^;  Kuff- 
ners  v.  Lewis's  Ex'ors,  T  Leigh,  743-'4.) 
4®.  Modes  of  Determining  Tenancies  in  Common.     • 

There  being  in  tenancies  in  common  but  a  single  unity, 
namely,  that  of  possession,  such  a  tenancy  is  determined 
only  by  disuniting  the  possession,  and  assigning  to  each 
tenant  his  share  in  severalty,  or  else  by  uniting  all  the 
shares  in  tiie  hands  of  some  one  of  the  tenants,  or  by  agree- 
ing to  do  one  or  the  other  of  these  things. ,  (2  Bl.  Com.. 
194 ;  Ante  p.  412,  I"".) 
W.  C. 
1'.  Uniting  all  the  Titles  and  Interests  in  one  Tenant ;  "W".  C. 
1«.  Mode  of  Uniting  all  the  Interests,  &c.,  in  one  Tenant, 
in  case  of  Freehold. 

Tenants  in  common  may  transfer  their  interests  one 
to  another  by  feoffment,  with  liv&ry,  at  common  law, 
which,  independently  of  the  statute  29  Oar.  II,  c.  3,  might 
as  well  have  been  made  Sy  parol  as  by  deed.     JBy  our 
statute  of  conveyances  (V.  C.  1873,  c.  112,  §  1,  &c.), 
corresponding  to  29  Car.  II,  c.  3,  it  must  be  5y  deed, 
and  by  the  statute  of  grants  (8  &  9  Yict.  c.  106 ;  V.  C. 
1873,  c.  112,  §  4),  it  suffices  to  have  a  deed  without 
livery.     (1  Th.  Co.  Lit.  705,  753 ;  4  Kent's  Com   368- 
'69;  1  Tuck.   Com.  183,  B.  IL)      And  one  tenant  in 
common  may  also  convey  to  his  fellow,  by  conveyances 
operating  under  the  statute  of  uses.     {Ante,  p.  183-'4.) 
2«.  Mode  of  Uniting  the  Interests  in  Case  of  Terms  for  Years. 
Tenants  in  common  may  convey  to  each  other  as  if 
they  dealt  with  a  stranger.     Hence,  at  common  law,  the 
interests  of  such  tenants  in  a  term  for  years  could  be 
united  by  a  mere  parol  assignment  without  livery,  there 
being  no  freehold  involved.     But  by  our  statute  of  con- 
veyances (V.  C.  1873,  c.  112,  §  1),  if  the  term  is  for  a 
period  exceeding  five  years  the  transfer  must  be  by  deed. 
(1  Th.  Co.  Lit.  753 ;  4  Kent's  Com.  368.) 
2'.  Partition  of  the  Lands  in  Severalty  amongst  the  Tenants. 
Partition  between  tenants  in  common  is  effected  in  like 
manner  as  between  joint-tenants,  either  by  mutual  con- 
sent {Ante  p.  413, 1''),  or  by  compulsion  {Ante  p.  414,  2''); 
W.  C. 
1^.  Partition  between  Tenants   in   Common  by  Mutual 
Consent;  W.  C. 
I''.  The  Evidence  required  of  Consent  to  Partition ;  "W.  C. 
1'.  Partition  of  Estates  of  Freehold. 

See  Ante  p.  413,  1*^ 
2*.  Partition  of  Estates  for  Years. 
See  Ante  p.  414,  %^- 
2".  The  Effect  of  Partition  by  Consent ;  W.  C. 


■CHAP.  XII.]    NtTMBEB,  ETC.,  OP  TENANTS 00-PAKOENARY.  433 

1\  When  the  Parties  are  under  no  Disability,  and  there 
was  no  Fraud  nor  Misrepresentation. 
See  Ante  p.  413,  1*. 
2^  When  either  of  the  Parties  are  under  Disability,  or 
there  has  been  Fraud  or  Misrepresentation. 
See  Ante  p.  414,  2^- 
2s.  Partition  between  Tenants  in  Common  by  Compulsion : 
W.  C.  ^  V  , 

I''.  Doctrine  at  Common  Law  as  to  Compulsory  Partition 
between  Tenants  in  Common. 
See  2  Bl.  Com.  193. 
2''.  Doctrine  by  Statute  as  to  Compulsory  Partition ;  W.  C. 
1^  Proceedings  by  Writ  of  Partition. 
See  Ante  p.  415,  l'^. 
W.  C. 
l'^-  Summons  on  Writ  of  Partition. 

See  1  Eob.  Forms,  7. 
2^^-   Interlocutory  Judgment,  quod partitio  jicut,  &c. 

See  Ante,  p.  415,  2\ 
^-  The  Writ  of  Execution  de  partitione  facienda. 

See  Ante,  p.  416,  3'. 
4^-  Final  Judgment  confirming  the  Partition  made  by 
the  Sheriff,  &c. 

See  Ante,  p.  416,  41. 
2'.  Proceeding  by  Bill  in  Equity. 
See  Ante,  p.  416,  2"^. 
W.  C. 
I''-  Proceeding  in  Equity  when  the  Names  or  Shares 
of  some  of  the  Parties  are  unknown. 
See  Ante,  p.  417,  T. 
2'^.  Proceeding  in  Equity,  in  making  Partitions  ;  W.  C. 
1^.  The  Proper  Parties  to  the  suit. 

See  Ante,  p.  418,  1™. 
2^  The  Interlocutory  Decree. 

See  Ante,  p.  419,  &c.,  2™. 
3^.  Proceedings  of  the  Commissioners  to  make  Partition. 

See  Ante,  p.  420,  &c.,  S"". 
4^.  Costs  of  Partition. 

See  Ante,  p.  423,  4". 
5'.  Final  Decree  in  Partition. 
See  Aide,  p.  424,  &c.,  5™. 
3''-  Estates  in  Co-parcenary. 

An  estate  held  in  co-parcenary  is  where  lands  of  inheri- 
tance descend  from  the  ancestor  to  two  or  more  persons. 
In  England,  it  arises  either  by  the  common  law,  or  by  the 
custom  of  particular  places.  By  common  law,  as  M'here  a 
person  seised  in  fee-simple  dies,  and  his  next  heirs  are  two 
or  more  females,  his  daughters,  sisters,  aunts,  cousins,  or 
28 
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their  representatives ;  in  this  case  they  shall  all  inherit,  and 
these  co-heirs  are  then  called  co-parceners,  or  for  brevity, 
parceners  only ;  though  in  some  points  of  view,  the  law  con- 
siders them  as  together  making  only  one  heir.  Parceners 
by  particular  custom  are  where  lands  descend,  as  in  gavel- 
kind, to  all  the  males  in  equal  degree,  as  sons,  brothers, 
uncles,  &c.  In  Virginia,  an  estate  in  co-parcenary  arises 
by  the  Statute  of  Descents  (V.  C.  c.  123,  §  1),  whenever 
there  are  several  relatives  in  equal  degree  to  the  descendant, 
or  descendants  of  those  in  equal  degree,  without  regard  to 
sex,  or  primogeniture.  (2  Bl.  Com.  187 ;  1  Steph.  Com. 
319;  1  Th.  Co.  Lit.  678  &  seq;  Y.  C.  1873  c.  119,  §  1.) 

Let  us  observe  (1),  The  modes  of  creating  estates  in  co- 
parcenary; (2),  The  properties  of  estates  in  co-parcenary ; 
(3),  The  incidents  of  such  estates;  and  (4),  The  modes 
whereby  such  estates  in  co-parcenary  are  ^dissolved,  includ- 
ing the  doctrine  of  hotch-pot; 
W.  C. 
1*.  Mode  of  creating  estates  in  Co-parcenary. 

An  estate  in  co-parcenary  can  arise  by  descent  only,  and 
never  hj purchase,  as  joint-tenancy  and  tenancy  in  common 
do  ;  so  that  if  two  sisters  purchase  lands,  to  hold  to  them 
and  their  heirs,  they  axe  not  parceners,  but  joint-tenants ; 
and  hence,  also,  no  lands  can  be  held  in  co-parcenary,  but 
those  wherein  the  estates  are  estates  of  inheritance  ;  where- 
as not  only  estates  in  fee,  but  for  life  or  years,  may  be  held 
in  joint-tenancy,  or  tenancy  in  common.  Nor  it  seems,  do 
estates  pur  auter  vie,  limited  to  the  heirs  as  special  occu- 
pants, {Ante,  p.  88-'9,  2"^)  constitute  an  exception  to  this 
general  rule ;  the  heirs  in  such  case  taking,  not  hy  descent 
properly,  as  heirs,  but  by  force  of  the  limitation  as  pur- 
chasers, and  consequently  as  joint-tenants.  This  is  a  point, 
however,  which  cannot  arise  under  our  statute  in  Virginia, 
(V.  C.  1873  c.  126,  §  18j,  which  enacts  that  any  estate  for 
the  life  of  another  shall  go  to  the  personal  representative 
of  the  party  entitled  to  the  estate,  and  be  assets  in  his 
hands,  and  be  applied  and  distributed  as  the  personal  estate 
of  such  party.  (2  Bl.  Com.  188 ;  1  Steph.  Com.  319 ;  1 
Tuck.  Com.  177.) 
2".  Properties  of  Estates  in  Co-parcenary. 

The  properties  of  co-parceners  are  in  some  respects  like 
those  of  joint-tenants;  there  being  the  same  unities  of 
interest  and  of  title,  and  an  unity  of  possession,  but  not  ex- 
actly that  entirety  of  interest  which  characterizes  joint- 
tenancy,  nor  is  there  any  unity  of  time.  (2  Bl.  Com.  188 ; 
'  1  Steph.  Com.  319 ; 
W.  C. 
1*.  Unity  of  Title. 
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Since  co-parceners  or  co-heirs  derive  their  estates  by 
descent  mediately  or  immediately  from  the  same  ancestor, 
it  follows  of  course  that  the  title  must  be  one  and  the 
same.  It  is  not  requsite,  however,  that  tlie  interest  should 
vest  at  the  same  period.  For  if  a  man  have  two  daughters ' 
to  whom  his  lands  descend  in  co-parcenary,  and  one  dies 
before  the  other,  without  partition  having  been  made,  the 
surviving  daughter  and  the  heir  of  the  other,  or  if  both 
are  dead,  their  two  heirs,  are  still  parceners,  the  estates 
vesting  in  each  of  them  at  different  times,  though  it  be 
the  same  estate  in  point  of  quantity,  and  held  by  the  same 
title.  (2  Bl.  Com.  188 ;  1  Steph."  Com.  320.) 
2'.  Unity  of  Interest  or  Estate. 

Co-parceners  must  needs  have  one  and  the  same  estate, 
namely,  au  estate  of  inheritance,  because  they  derive  it 
by  descent  from  a  common  ancestor.  But  it  is  not  neces- 
sary that  they  should  have  equal  shares.  Thus,  if  a  man 
die,  leavdng  a  daughter  and  three  granddaughters,  the 
issue  of  a  deceased  daughter,  who  died  before  him,  they 
will  all  l;)e  co-parceners ;  but  the  daughter  will  take  three 
times  as  large  a  share  as  each  of  the  granddaughters,  who 
will  have  amongst  them  the  moiety  of  their  mother.  (2 
Bl.Com.188;  1  Steiph.  Com.  320;  V.  C..1873,c.  129,§3.) 
3*.  Unity  of  Possession. 

Co-parceners  have  an  unity  of  possession,  but  not 
exactly  i\i?it  entirety  of  interest  which  belongs  to  joint- 
tenants.  They  constitute  hut  one  heir,  how  many  soever 
they  be,  but  are  properly  entitled  each  to  the  whole  of  a 
distiuQt  moiety,  and  not  as  joint-tenants  are,  per  nihil  et 
per  totum  to  the  whole  jointly,  and  to  nothing  separately. 
Of  course,  therefore,  there  is  no  jus  accrescendi,  or  sur- 
vivorship, between  them;  for  each  part  descends  severally 
to  their  respective  heirs,  though  the  unity  of  possession 
•may  continue.  And  as  long  as  the  lands  continue  in  a 
course  of  descent,  and  are  held  promiscuously,  so  long 
are  the  tenants  therein,  whether  male  or  female,  called 
parceners.  (2  Bl.  Com.  188;  1  Steph.  320;  1  Th.  Co. 
Lit.  681,  683-4,  and  notes.) 
3*.  The  Incidents  of  Estates  in  Co-parcenary. 

The  incidents  belonging  to  estates  in  co-parcenary,  for 
the  most  part,  grow  naturally  out  of  its  unities,  and  the 
manner  in  which  it  is  held.  They  may  be  set  forth  in 
connection  with  the  following  heads,  namely:  (1),  Suing 
and  being  sued;  ('2),  The  effect  of  entry  by  and  possession 
of  one  co-parcener  as  to  the  rest;  (3),  The  liability  of  co- 
parceners one  to  another  for  trespass  or  waste;  (4),  The 
liability  of  co-parceners  to  account,  one  to  another,  for 
profits ;  (5),  Modes  whereby  co-parceners  may  convey,  one 
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to  another;  (6),  Liability  to  qiirtesy  and  dow«r;  and  (7), 

Partition ; 

W.  C. 
1*.  Suing  and  being  Sued. 

Suits  by  or  against  co-parceners  touching  the  right  to 
the  property  descended  to  them  must  be  joint;  for  as 
they  are  together  but  one  heir,  they  have  of  course  but 
one  freehold  in  the  land,  as  long  as  it  remains  undivided. 
But  this  supposes  that  they  are  heirs  to  the  same  ancestor, 
although  it  may  be  in  diffei-ent  degrees;  for  if  co-par- 
ceners be  actually  seised  or  entitled,  and  then  die  leaving 
issues,  their  issues  shall  not  join  in  a  droiturel  action; 
because  several  rights  descended  to  them  from  several  an- 
cestors; and  yet  when  they  have  severally  recovered,  they 
are  co-parceners,  and  then  they  may  be  sued  for  the  land 
jointly.  On  the  other  hand,  as  their  possession  is  joint, 
in  the  case  supposed,  any  action  possessory  which  shall 
be  brought  by  them  should  be  joint.  (2  Bl.  Com.  188 ; 
1  Th.  Co.  Lit.  683-'4:,  &  n  (G);  Bac.  Abr.  Co-parceners, 

(B).) 

2*.  Effect  of  Entry  by,  or  Possession  of,  one  Co-parceuer, 
as  to  the  rest. 

Entry  by,  or  possession  of,  one  co-parcener,  is  an  entry 
•  by  or  possession  of  all,  wherever  they  might  sue  jointly 
for  the  possession,  because  they  are  seised  promiscuously 
pro  indiviso ;  and  hence,  as  we  have  seen,  in  the  case  of 
joint-tenants  and  tenants  in  common,  one  co-parcener 
cannot  be  disseised  by  his  fellow,  so  as  to  justify  an  act 
of  ejectment  against  him,  withoxit  a:n  actual  ouster,  or 
some  other  act  amounting  to  a  total  denial  of  the  plain- 
tiff's right  as  co-tenant.  (3  Th.  Co.  Lit.  5V-2;  1  Do. 
681,  n  (C);  Gilb.  Ten.  29;  V.  C.  1873,  c.  131,  §  15;  Bu- 
chanan &  als  V.  King's  Heirs,  22  Grat.  422-'3 ;  Eobinett 
V.  Preston's  Heii-s,  2  Rob.  273;  Hannon  v.  Hannah,  9 
Grat.  146;  Ante,  p.  406,  3'.) 

3'.  Liability  of  Co-parceners  to  one  another  for  Trespass  or 
Waste. 

Co-parceners  are  not  liable,  the  one  to  the  other,  for 
trespass,  either  at  common  law  or  by  statute,  for  the  rea- 
son just  stated,  namely,  that  each  is  rightfully  entitled  to 
the  possession  of  the  whole.  As  to  waste,  also,  there 
was,  at  common  law,  no  mutual  responsibility,  for  the 
same  reason ;  and  in  England  the  statute  13  Edw.  I,  c.  22, 
which  subjected  joint-tenants  and  tenants  in  common  to 
liability  therefor,  did  not  extend  to  co-parceners;  because, 
it  was  said,  they  could  at  any  time  compel  partition,  and 
might  thus  avoid  any  injury  from  that  source.  In  Yir- 
ginia  the  statute,  with  more  practical  wisdom,  declares 
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that  if  a  tenant  in  common,  joint-tenant  or  parcener  com- 
mit waste,  he  shall  be  liable  to  his  co-tenants,  jointly  or 
severally,  for  damages;  and  if  the  waste  be  wanton,  or 
be  committed  pending  any  suit,  to  '■'■recover  or  charge^''  and 
it  is  supposed,  by  parity  of  reason,  to  divide  the  land, 
with  knowledge  of  the  suit,  for  three  times  the  amount  of 
damages  assessed  therefor.  (2  Bl.  Com.  188;  V.  C.  1873, 
131,  §2,  4,  5;  ^iwfep.  429.) 

4*.  Liability  of  Co-parceners  to  account  to  one  another,  for 
recei^^ng  more  than  their  due  share  of  Profits. 

At  common  law  co-parceners  were  not  liable  to  such 
mutual  accounting,  unless  the  party  receiving  more  than 
his  share  had  been  constituted  by  his  fellows  their  bailiff 
or  receiver;  but  this  feature  has  been  changed  in  terms  as 
to  joint-tenants  and  tenants  in  common,  by  the  statute  4 
Anne,  c.  16,  in  England,  and  by  the  corresponding  statute 
here,  (Y.  C.  e.  145,  §  14);  and  it  is  believed  to  have  been 
changed  by  construction,  as  to  parceners  also,  partly  be- 
cause equity  had  obliged  them  to  render  such  an  account 
prior  to  the  statute  of  Anne,  and  partly  from  the  ii'resis- 
tible  reasonableness  of  the  thing,  and  the  force  of  the 
analogy  of  the  case  of  joint-tenants  and  tenants  in  com- 
mon. (4  Kent's  Com.  366,  n  (d);  1  Lom.  Dig.  632;  2 
Com.  Dig.  Chanc'v,  (2  A.  1),  p.  495,  (citing  Dean  v. 
Wade,  and  Drury  v.  Drnry,  1  Ch's  Eep.  48-'9 ;  Eq.  Cas. 
32);  Eq.  Cas.  Abr.  5;  Graham  v.  Graham,  6  Monroe 
(Ky.)  562;  O'Bonnon  v.  Eoberts,  2  Dana  (Ky.)  55-'6; 
Chinn  &  als.  v.  Mui'ray  &  als.  4  Grat.  406. ) 

6*.  Modes  whereby  Co-parceners  may  Convey  one  to  another. 
While  the  estate  remains  undivided,  co-parceners  are 
but  one  heir,  and  have  one  entire  freehold  in  the  land  in 
respect  to  strangers,  and  therefore  may  convey  their  re- 
spective shares  from  one  to  another  by  release,  like  joint- 
tenants.  But  to  many  purposes,  as  between  themselves, 
they  have  in  judgment  8f  law  several  freeholds;  and 
hence,  one  of  them  may  infeoff  another  of  his  or  her 
part,  and  make  livery.  So  that  whilst  joint-tenants  may 
release  and  not  infeoff,  because  the  freehold  is  joint,  and 
tenants  in  common  may  enfeoff  and  not  release,  because 
the  freehold  is  several,  co-parceners  may  both  release  and 
enfeoff,  because  their  seisin  is,  to  some  intents,  joint,  and 
to  some  several.  Co-parceners  may  also  convey  the  one 
to  the  other  })y  bargain  and  sale,  &c.,  under  the  statute  of 
uses,  or  bv  grant,  under  the  statute  of  grants.  (1  Th. 
Co.  Lit.  683,  &  n  (E);  Id.  789;  Y.  C.  1873,  c.  112, 
§  14,  4.) 

6'.  Liability  to  Curtesy  and  Dower. 

Joint-tenancy  is  not,  at  common  law,  liable  to  curtesy 
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and  dower,  because  of  the  doctriue  of  survivorship, 
whereby  the  consort's  right  to  curtesy  or  dower,  as  the 
case  may  be,  is  anticijjated  and  prevented.  But  tenancy 
in  common,  and  estates  in  co-parcenary,  not  being  subject 
to  survivorship,  have  always  been  deemed  liable  to  those 
incidents.  And  survivorship  having  beeTi  abolished  in 
Virginia  as  to  joint-tenancy,  that  estate  is  with  us  also 
now  in  the  same  category.  Dower  is  assigned,  however, 
in  all  these  cases  wliere  there  is  a  plurality  of  tenants, 
undividedly  as  the  husband»held  it,  and  not  by  metes  and 
bounds.  (1  Th.  Co.  Lit.  691,  n  (L),  789,  n  (T);  V.  C. 
1873,  c.  112,  §  18.) 
7'.  Compulsory  Partition. 

Co-parceners  coming  to  their  estate  by  act  of  the  law, 
were  indulged  by  the  common  law  with  the  privilege  of 
coercing  partition  amongst  themselves,  vvhich  was  denied 
to  tenants  in  common  and  joint-tenants,  for  the  opposite 
reason,   namely,  that  they  came  to  their  estates  by  act 
of  the  parties,  and  that,  as  their  common  interests  were 
created  by  mutual  consent,  they  ought  to  be  dissolved  in 
like  manner.    Parceners,  or  co-parceners,  are  so  called  be- 
cause they  are  compellahle  to  make  partition.     (2  Bl.  Com. 
189;  1  Th.  Co.  Lit.  678-'9,  696  &  seq.) 
4*.  Modes  whereby  Estates  in  Co-parcenary  are  Dissolved. 
An  estate  in  coj)arcenary  is  dissolved  by  the  severance  of 
any  one  of  its  constituent  unities.     To  sever  the  unity  of 
interest  or  of  title,  as  by  one  parcener  aliening  her  share 
to  a  stranger,  whilst  the  unity  of  possession  is  preserved, 
is  to  convert  it  into  a  tenancy  in  common,  whilst  if  the 
unity  of  possession  is  dissolved,  the  tenants  hold  in  seve- 
ralty; and  it  should  be  observed  that  an  agreement  to  sever 
will  have  in  equity  the  same  effect  as  an  actual  severance 
of  the  unities.     (2  Bl.  Com.  188-'9 ;  Ante  p.  411,  &c.,  1«.) 
W.  C. 
1^.  One  or  more  of  tlie  C(>-parceners  conveying  their  shares 
respectively  to  strangers,  or  (in  equity)  agreeing  to  convey 
them. 

■  If  this  is  done  by  one  parcener,  the  alienee  is  tenant 
in  common  with  the  other  co-tenant,  or  tenants,  and  if 
there  be  more  than  two  in  the  first  instance,  the  others 
are  still  co-parceners  as  before  A  lease  for  years,  nor, 
it  is  said,  even  a  lease  for  life,  does  not  sever  the  estate  in 
co-parcenary,  although  a  lease  for  life  by  a  joint-tenant  is 
admitted  to  destroy  the  jointure;  and  it  would  seem  that 
it  should  also  operate  a  severance  of  the  co-parcenary,  by 
destroying  the  unity  of  both  the  title  and  interest.  (1 
Th.  Co.  Lit.  754-'5,  &  n  (U).) 
2'.  Union  of  all  the  shares  in  the  hands  of  one  Co-parcener. 
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V 

This  may  he  by  the  sever&l  shares  passing  by  descent 
to  one  of  the  co-heirs,  or  by  their  being  conveyed,  by  re- 
lease, feoffment,  or  otherwise,  to  one  who,  in  either  event, 
is  of  course  seised  in  severalty. 
3*.  Partition  amongst  the  Co-parceners  severally;  W.  C. 
Is.  The  Modes  of  making  Partition  amongst  Co-parceners ; 

W.  C. 
1*'.  Partition  by  Consent ;  W.  C. 
1\  The  Evidence  of  Consent  to  Partition. 

Partition  between  parceners  may  be  proved  at  com- 
mon law  as  well  by  parol  without  deed,  as  by  deed; 
and  that  not  only  as  to  lands,  that  may  pass  by  livery 
without  deed,  but  also  as  to  rents,  commons,  and  the 
like,  which  lie  in  grant  only.  The  reason  seems  to  be 
that  partition  between  parceners  makes  no  degree,  but 
leaves  each  parcener  seised  as  by  descent  from  the, 
common  ancestor,  and  it  is,  therefore,  no  conveyance. 
Hence,  also,  it  is  supposed  that  no  deed  is  requisite 
under  our  statute  of  conveyances  (Y  C.  1873,  c.  112, 
§  1),  or  the  English  statute  of  frauds,  29  Car.  II,  c  3. 
(1  Th.  Co.  Lit."704-'5,  692  ;  1  Lom.  Dig.  634  to  636 ; 
Jones's  Devisees  v.  Carter,  4  H.  &  M.  190 ;  Bryan  v. 
Stump,  8  Grat.  241.) 
'5'.  The  Modes  of  effecting  Partition  by  Consent. 

Partition  amongst  co-parceners  by  consent  is  ac- 
complished in  various  ways,  of  which  Littleton  naen- 
tions  four  specifically,  and  Coke  others  in  general 
terms.  (1  Th.  Co.  Lit.  692  &  seq,  695 ;  2  Bl.  Com.  189) ; 
W.  C. 
l'^-  Mutual  Assignment  between  themselves. 

Where  the  parceners  divide  the  lands  into  equal 
parts  in  value,  and  each  takes  his  own  part  in  seve- 
ralty, by  general  agreement.  If  they  are  of  full  age, 
.  not  married  women,  and  of  sane  memory,  such  par- 
tition, if  made  without  fraud,  is  good  and  firm  for- 
ever, albeit  the  values  be  unequal ;  but  if  any  of  the 
parceners  labor  under  the  disabilities  of  infancy,  co- 
verture, or  insanity,  or  if  any  fraud  were  employed 
in  bringing  it  about,  the  infant,  feme  covert,  insane, 
or  person  defrauded,  may  avoid  the  partition  within  a 
reasonable  time  after  the  removal  of  the  disabilities, 
■or  the  perpetration;  and,  in  some  instances,  the  dis- 
covery of  the  fraud.  (1  Th.  Co.  Lit.  692 ;  Id.  709 
&  seq;  2  Bl.  Com.  189;  Jones's  Devisees  v.  Carter, 
4  H.  &  M  190.) 
12"  Partition  by  a  Common  Friend  ;  First  choice  iy  the 
jEldest. 

When   the  parceners   agree  amongst  themselves 
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upon  one  or  nfOre  friends  to  make  partition  of  the 
lands  for  them,  after  the  division  into  portions,  as 
nearly  equal  in  value  as  may  be,  has  been  completed, 
the  rule  of  the  common  law  is,  that  the  eldest  par- 
cener (unless  it  be  otherwise  agreed)  shall  choose  first, 
and  so  in  succession,  in  the  order  of  seniority ;  and 
the  part  which  the  eldest  thus  takes  is  called,  in  Latin, 
enitia  or  eisnitia  pars  (French  aisne  or  eigne- — elder) ; 
but  this  advantage  is  merely  personal  to  the  eldest, 
and  if  he  or  she  dies,  gasses  to  the  next  in  ago,  &c. 
This  prioi-ity  of  election  in  the  eldest  parcener  was 
abolished  by  statute  in  Virginia  in  1790  (13  Hen. 
Stat.  123;  1  K.  C.  1819,  p.  358,  c.  96,  §  21),  but  the 
provision  not  being  retained  in  the  revisal  of  1849, 
and  being,  therefore,  repealed  (Y.  C.  1873,  c.  209,  § 
1),  it  is  supposed  that  the  common  law  is  thereby 
restored.  (1  Th.  Co.  Lit.  693;  2  Bl.  Com.  189; 
Insurance  Co.  v.  Bailey,  16  Grat.  384;  Booth's  case,. 
Id.  529.) 

3*^.  Partition  made  by  the  Eldest  Co-parcener. 

When  the  eldest  parcener  makes  the  partition,  by 
a  rule  very  judiciously  devised  to  prevent  inequality 
or  unfairness  in  laying  off  the  shares,  he  or  she  is  to 
choose  last,  according  to  the  maxim  cujus  est  divisio, 
alterius  est  electio.  (2  Bl.  Com.  189 ;  1  Th.  Co.  Lit. 
694.) 

4*.  Partition  into  Shares,  and  Assignment  of  Shares  hy 
Lot. 

Littleton  describes  this  method  with  particularity, 
thus :  "After  partition  of  the  lands  be  made,  every 
part  of  the  land  by  itself  is  written  in  a  little  scroll,, 
and  is  covered  all  in  wax  in  manner  of  a  little  ball, 
so  as  none  may  see  the  scroll,  and  then  the  balls  of 
wax  are  put  in  a  hat  to  be  kept  in  the  hiinds  of  an 
indifferent  man,  and  then  the  eldest  sister  shall  first 
put  her  hand  into  the  hat,  and  take  a  ball  of  wax 
with  the  scroll  vnthin  the  same  ball  for  her  part,  and 
then  the  second  sister  shall  put  her  hand  into  the  hat 
and  take  another,  &c.,  and  in  this  case  every  one  of 
them  ought  to  stand  to  their  chance  and  allotment." 
And  in  this  kind  of  partition,  ancient  writers  say, 
that  co-]pa.rcen.erB  fortunam  J^aeiunt  Judicem.  (1  Th. 
Co.  Lit.  695;  2  Bl.  Com.  189.) 

6K  Other  Methods  of  Partition. 

Lord  Coke  mentions  several  instances  of  other 
methods  of  voluntary  partition  besides  the  four 
above-named,  as  where  it  is  agreed  between  two  co- 
parceners that  the  one  shall  have  and  occupy  the. 
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land  from  Easter  until  'the  first  of  August  in  seve- 
ralty, and  the  other  from  the  first  of  August  until 
Easter,  yearly,  to  them  and  their  heirs ;  or  where  two 
co-parceners  of  two  tracts  of  land  make  partition  that 
the  one  shall  have  the  one  tract  for  one  or  more 
years,  and  the  other  the  other  tract  for  the  same, 
and  so  alternately.  And  in  these  cases,  each  co- 
parcener has  an  estate  of  inheritance,  and  no  chattel, 
albeit  either  of  them,  alternis  vicibus,  has  the  oc- 
cupancy but  for  a  certain  term.  (1  Th.  Co.  Lit. 
695-'6.) 
^'^.  Partition  by .  Compulsion. 

Parceners  are  at  common  law  compellable  to  make 
partition,  and  the  process  employed  for  the  purpose  is 
a,  w?nt  of  partition,  which,  however,  in  modern  times 
has  been  almost  wholly  superseded  in  practice  by  the 
hill  in  equity.  But  joint-tenants  and  tenants  in  com- 
mon are  not  at  common  law  compellable,  and  hence 
various  embarrassments  used  to  arise  in  cases  where 
the  estate  in  co-parcenary  had  been  partially  dissolved. 
Thus,  neither  tenant  by  the  curtesy  (husband  of  a  co- 
parcener), nor  the  alienee  of  a  co-parcener,  can  have  a 
writ  of  partition  at  common  law  against  the  other  co- 
parcener, whilst  yet  the  other  co-parcener  .may  have 
such  writ  against  the  tenant  by  the  curtesy,  or  the 
alienee.  At  present,  however,  since  the  statutes  of  31 
Hen.  VIII,  c.  1,  and  32  Hen.  VIII,  c.  32,  and  the 
corresponding  statute  in  Virginia,  (V.  C.  1873,  c.  120, 
§  1,  &c.),  provide  for  the  enforcement  of  partition 
amongst  joint-tenants  and  tenants  in  common,  as  well 
as  co-parceners,  such  difficulties  cannot  intervene.  (1 
Th.  Co.  Lit.  696,  697-'8.) 
W.  C. 
1'.  Proceeding  by  Writ  of  Partition. 

The  statutes  of  Virginia  at  present  declare  that 
joint-tenants,  tenants  in  common,  and  co-parceners, 
shall  be  compellable  to  make  partition,  and  that  the 
"  court  of  equity  of  the  county  or  corporation"  wherein 
the  estate  or  any  part  thereof  may  be,  shall  haVe 
jurisdiction  in  cases  of  partition  (V.  C.  1873,  c.  120, 
§  1);  but  this  does  not  prevent  the  use  of  the  writ  of 
partition  as  at  common  law,  there  being  no  negative 
words  to  forbid.  (1  Eob.  Pr.  (1st  Ed.)  502;  Kob. 
Forms,  7,  131,  374,  132;  Ante  p.  415,  &c.,  l^) 

The  various  steps  in  the  proceeding  are  identically 
the  same  as  in  the  case  of  joint-tenants,  &c.,  already 
explained.     {Ante  p.  415,  &c.,  l'^,  &  seq.) 
2'.  Proceeding  by  Bill  in  Equity. 
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The  origin  of  the  proceeding  in  equity  to  compel 
partition,  as  well  as  the  proceedings  themselves,  have 
been  fully  explained  in  connection  with  joiattenancy, 
to  which  reference  is  now  made.  (Ante  p.  416,  &c., 
2^  &  seq.) 
W.  C. 
1*-  Proceeding  in  Equity  when  the  Names  or  Shares 
of  some  of  the  Parties  are  Unknown. 

See  Y.  C.  1872,  c.  120,  §  4 ;  Id.  c.  166,  §  10,  12, 
14;  Ante  ip.  4.17,  &c.^\ 
2^.  Proceedings  in  JEquity  in  making  Partition ;  W.  C. 
1^.  The  Proper  Parties  to  the  Suit. 

See  Ante  p.  418,  1". 
2^  The  Interlocutory  Decree. 
See  Ante  p.  419,  Arc   2". 
31.  The  Proceedings  of  the  Commissioners  to  make 
Partition. 

See  Ante  p.  420-'21  &  seq,  S"". 
4\  The  Costs  of  Partition. 
See  Ante  p.  423,  4". 
'     5^  Final  Decree  in  Partition. 

See  Ante  p.  424  &  seq,  5". 
28.  The  Incidents  which  belong  to  Partition  amongst  Par- 
ceners; W.  C. 
1^   A  Mutual  Implied  Warranty. 

Upon  the  eviction  of  one  parcener  hj  a  title  para- 
mount, from  the  share  assigned  him,  the  whole  parti- 
tion is  defeated,  and  the  evicted  parcener  is  entitled  to 
enter  upon  the  shares  of  his  fellow  or  fellows  as  if  no 
partition  had  taken  place  ;  there  being  a  warranty  im- 
pKed  mutually  between  the  parties  that  the  possession 
and  title  to  each  share  shall  be  guarantied.  And  this 
proposition  is  true,  though  the  eviction  be  only  of  part 
of  the  purparty  allotted  to  one  of  them,  or  even  of  a 
part  of  the  estate,  or  interest,  provided  it  be  a,  freehold 
estate.  Thus,  if  there  be  two  co-parceners-  who  make 
partition,  and  one  of  them  be  evicted  of  his  purparty, 
in  whole  or  in  part,  or  of  an  estate  for  life  in  his  portion, 
the  partition,  by  virtue  of  the  implied  warranty  above 
described,  is  avoided  in  the  whole.  (1  Th.  Co.  Lit. 
716-'17,  720.) 

But  this  doctrine  supposes  that  the  privity  of  estate 
between  the  co-parceners  still  continues ;  for  if  one  par- 
cener alienes  his  or  her  share,  and  the  alienee  is  evicted, 
the  privity  having  been  destroyed,  there  ceases  to  be 
any  liability,  by  reason  of  the  implied  warranty,  to 
make  recompense,  either  to  the  alienee  or  to  the  par- 
cener from  whom  he  bought.     (1  Th.  Co.  Lit.  718.) 
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2^.  The  Doctrine  of  Hotchpot. 

The  most  important  incident  belonging  to  partition 
amongst  coparceners,  is  the  doctrine  of  hotchpot,  which 
having  belonged  to  a  very  early  period  of  the  common 
law,  had  almost  grown  out  of  use  even  in  Lord  Coke's 
time,  but  has  been  revived  in  England  by  the  statute 
of  distributions,  and  greatly  extended  in  Virginia  by 
our  statute  of  descents  and  distributions.  (2  Bl.  Com. 
190-'91 ;  1  Lom.  Dig.  639 ;  Y.  C.  1873,  c.  119,  §  14.) 
W.  C. 
1\  Doctrine  of  Hotchpot  at  Common  Law. 

The  best  description  of  the  doctrine  is  to  be  drawn 
from  Littleton's  own  words  :  "  If  a  man  seised  of  cer- 
tain lands  hi  fee-simple  hath  issue  two  daughters,  and 
the  eldest  is  married,  and  the  father  giveth  part  of  his 
lands  to  the  husband  with  his  daughter  in  frank-m,ar- 
riage  {Ante  p.  81,  Z^),  and  dieth  seised  of  the  rem- 
nant, the  which  remnant  is  of  a  greater  yearly  value 
than  the  lands  given  in  frank-marriage.  In  this  case 
neither  the  husband  nor  wife  shall  have  anything  for 
their  purparty  of  the  said  remnant,  unless  they  will 
put  their  lands  given  in  frank-marriage  in  hotch- 
pot, with  the  remnant  of  the  land,  with  her  sister. 
And  if  they  will  not  do  so,  then  the  youngest  may 
hold  and  occupy  the  same  remnant,  and  take  the 
profits  only  to  herself.  And  it  seemeth  that  this 
word  (hotchpot)  is  in  English  a  p>udding  ;  for  in  this 
pudding  is  not  commonly  put  one  thing  alone,  but  one 
thing  with  other  things  together.  And  therefore,  it 
behooveth  in  this  ease  to  put  the  lands  given  in  frank- 
marriage  with  the  other  lands_in  hotchpot  (that  is,  to 
estimate  their  value  in  the  division),  if  the  husband 
and  wife  will  have  any  part  in  the  other  lands."  (1 
Th.  Co.  Lit.  720  &  seq ;  2  Bl.  Cora.  190-'91.) 
2'.  Doctrine  of  Hotchpot,  hy  Statute,  in  Virginia. 

The  doctrine  of  hotchpot  has  been  much  enlarged 
in  Virginia,  not  onlj'  beyond  the  scanty  limits  of  the 
common  law,  but  also  beyond  the  purview  of  the 
English  statutes  of  distributions  (22  &  23  Car.  II,  c. 
10,  and  29  Car.  II,  c.  30).  The  intent  with  us  is  the 
same  which  more  feebly  animates  the  common  law, 
and  the  statutes  of  England  just  referred  to,  namely, 
to  bring  about,  as  nearly  as  may  be,  an  equal  division 
among  the  children,  &c.,  of  a  decedent  of  all  his  es- 
tate, both  real  and  personal,  except  so  far  as  in  the  ex- 
ercise of  his  rights  of  ownership,  he  may  have  thought 
fit  himself  to  create  a  difference ;  not  by  constraining 
a  child,  who  has  received  an  advancement,  to  submit 
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to  a  re-division,  bringing  in  what  he  has  already  re- 
ceived, but  by  subjecting  him  to  the  alternative  of 
either  doing  so,  or  of  foregoing  any  participation  in 
what  remains  of  the  decedent's  estate  undisposed  of 
by  him.  (1  Th.  Co.  Lit.  725 ;  1  Tuck.  Com.  180-'81; 
1  Lorn.  Dig.  639-'40 ;  Chinn  &  als  v.  Murray  &  als,. 
4  Grat.  377;  V,  C.  1873,  c.  119,  §  14); 
■  W.  C. 

I''   Under  what  circumstances   the  Law  of  Hotchpot 
applies. 

Where  the  decedent  is  intestate  as  to  his  estate  or  any 
part  thereof,  and  any  descendant  of  his  has  received 
from  the  intestate  in  his  life-time,  or  under  his  will,. 
any  advancement.     (Y.  C.  1873,  c.  119,  §  14.) 
S''.  The  Character  of  the  Advancement;  W.  C. 
1^.  From  whom  the  Advancement  must  be  received. 
The  advancement  must  have  been  received  from 
the  intestate,  either  in  his  life-time  or  under  his- 
will.     (V.  C.  1873,  c.  119,  §  14;  Puryear  &  als  v. 
Cabell  &  als,  24  Grat.  260.) 
2\  The  nature  of  the  Gift  to  constitute  an  Advance- 
ment. 

The  property  may  be  either  real  or  personal,  but 
it  must  be  given  "  hy  way  of  advancement."  An 
advancement  is  a  gift  by  a  parent  to  a  child  or  de- 
scendant, for  the  purpose  of  advancing  him  in  life. 
Hence,  a  present,  when  the  father  has  lived  a  con- 
siderable time  with  a  child,  is  considered  a  satisfac- 
tion for  trouble,  and  not  an  advancement;  and 
petty  sums  of  money  at  different  times,  whilst  the 
child  is  yet  under  the  parental  protection, — clothes,, 
a  watch,  a  riding-horse,  &c., — are,  in  general,  not 
advancements.  Nor,  for  the  most  part,  are  the 
expenses  of  ediication  (unless,  perhaps,  of  profes- 
sional education),  nor  of  travelling.  But  a  premium 
given  with  a  son  as  apprentice,  or  money  furnished 
to  set  him  up  in  business,  is  regarded  as  an  advance- 
ment; and  so  also  is  an  annuity,  or  a  reversion  set- 
tled on  a  child.  A  provision  may  even  be  an  ad- 
vancement, though  dependent  on  a  contingency, 
when  the  contingency  has  either  actually  happened, 
or  must  occur  within  a  reasonable  time.  On  the 
other  hand,  the  mere  precarious  enjoyment  of  pro- 
perty, and  taking  the  profits,  without  having  any 
title  thereto,  except  as  tenant  at  will,  constitutes,  it 
is  said,  no  advancement,  certainly  not  as  to  the 
land  itself;  but  it  would  seem  to  be  otherwise  as  to 
the  profits ;  nor  is  money  laid  out  by  the  intestate 
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on  repairs  of  property  thus  occupied,  an  advance- 
ment.    (V.  C   1873.  c,  119,  §  14;  2  Lorn.  Ex'ors, 
367-'8;  1   Tuck.  Com.  181,  B.  II;    Hume  v.  Ed- 
wards, 3    Atk.   452;    Edwards    v.  Freeman,  2    P. 
Wms.  444 ;  Kircudbright  v.  Kircudbright,  8  Yes.  51 ; 
Christian  v.  Coleman,  3  Leigh,  30 ;  Williams  v.  Stone- 
street,  3  Rand.  562;  Smith  v.  Smith,  5  Ves.  721.) 
3''-  The  Value  to  be  accounted  for  in  Advancements. 
The  general  rule  is,  that  advancements  are  to  be 
accounted  for  as  of  the  value  they  bore  when  re- 
ceived,  neither    rents,   interests    nor    profits   being 
charged  as  against  the  heir  or  distributee.     (Beck- 
with  V.  Butler,  1  "Wash.  224;  Kircudbright  v.  Kir- 
cudbright, 8  Yes.  62;  Hudson  v.  Hudson's  Ex'or,  3 
Eand.  120;  Williams  v.  Stonestreet,  Id.  559;  Chris- 
tian V.  Coleman,  3   Leigh,  30 ;  Chinn  v.  Murray,  4 
Grat.  348 ;  Knight  v.  Oliver,  12  Grat.  33 ;  Puryear 
V.  Cabell,  24  Grat.  260.) 

Advancements  are  not  charged  with  interest  or 
profits,  partly  because  they  are,  for  the  most  part, 
made  at  that  period  of  life  when,  at  least  in  the  pa- 
rents' opinion,  it  is  most  fitting  that  the  recipients 
should  respectively  ha,ve  them ;  but  chiefiy  in  order 
to  compensate  for  the  risk  of  loss  by  destruction  or 
deterioration  of  the  subject.  Of  course,  therefore, 
such  destruction  or  deterioration  is  not  to  be  taken 
into  account  in  estimating  the  value  of  the  advance- 
ment. (Beckwith  v.  Butler,  1  Wash.  225 ;  Kean  v. 
Welsh  &  als,  1  Grat.  406.) 
4^.  Doctrine  touching  the  Revocation  of  Advancements. 
The  object  of  the  statute  in  respect  of  hotchpot, 
is,  as  we  have  seen,  to  bring  about  equality  in  the 
distribution  of  estates  of  decedents  among  their  de- 
scendants^ except  so  far  as  the  decedent  himself  shall 
think  fit  hy  xoill  to  make  a  differepce.  (2  Bl.  Com. 
516-'17,  519;  2  Kent's  Com.  418,  419,  n  (b).) 
Hence  an  advancement  once  consummated  by  the 
decedent's  irrevocable  gift,  cannot  have  its  effect 
altered  by  his  subsequent  verbal  declaration,  for  that 
would  be  to  allow  to  parol  statements  an  effect  in  the 
disposition  of  a  decedent's  property,  which  can  re- 
sult only  from  a  will  duly  executed.  Indeed,  whilst 
questions  of  advancement  depend,  in  some  aspects, 
principally  upon  the  decedent's  intention,  of  which 
his  declaration,  at  the  time,  and  the  descendant's  ad- 
missions, then  or  afterwards,  are  generally  evidence, 
yet  the  parent  cannot,  by  mere  declarations  of  inten- 
tion, make  that  an  advancement  which  is  not  such  iy 
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law,  nor  prevent  that  from  being  an  advancement 
which  the  law  plainly  declares  to  be  one.  He  can 
give  effect  to  such  intentions  as  these  only  by  last 
will,  disposing  of  his  entire  estate,  real  and  personal, 
so  as  to  die  intestate  as  to  nothing.  (Cleaver  v.  Kirk, 
3  Mete.  (Ky.)  270 ;  Harris's  Appeal,  2  Grant.  (Pa.) 
304;  Miller's  Appeal,  40  Penn.  57.) 
5*^.  The  Persons  in  respect  to  whom  Advancements  are 
to  be  brought  into  Distribution. 

As  the  doctrine  of  hotchpot  is  designed  by  the 
statute  to  benefit  descendants  only,  advancements  are 
not  to  be  brought  into  distribution  or  partition  in  re- 
spect to  any  other  persons,  e.  g.  not  for  the  benefit  of 
the  widow,  as  regards  the  distribution  of  the  per- 
sonal estate,  a  doctrine  which,  as  it  prevails  under 
the  English  statute  of  distributions,  which  relates 
only  to  personalty,  in  which  the  widow  by  the  statute 
is  allowed  a  share  as  a  principal  distributee,  prevails 
a  fortiori  in  Virginia,  where  the  statute  requires 
lands  (wherein  the  widow  has,  as  hdr,  no  interest) 
as  well  as  personal  property,  to  be  brought  in.  (1 
.  Tuck.  Com.  (B.  I.)  181 ;  Kircudbright  v.  Kircud- 
bright, 8  Ves.  64;  Gibbons  v.  Caunt,  4  Ves.  847; 
Knight  V.  Oliver,  12  Grat.  33.) 

And  by  parity  of  reason,  when  a  widow's  dower 
has  been  assigned  her,  and  upon  a  bill  filed  for  a  par- 
tition of  the  remaining  two-thirds  of  the  lands,  two 
of  the  heirs  decline  to  bring  their  advancements  into 
hotchpot,  and  a  partition  of  the  two- thirds  is  decreed 
amongst  the  other  heirs,  upon  the  death  of  the  widow 
the  heirs  who  refused  to  come  into  the  divison  may 
notwithstanding,  come  into  the  division  of  the  dower- 
property.  (Persinger  &  als.  v.  Simmons  &  als,  25 
Grat.  238,  241.) 


CHAPTER  XIII. 

Of  the  Title  to  Things  Real,  in  General. 

4*-  The  Title  to  Things  Eeal. 

This  last  division  of  the  subject  of  real  property  may  be  pre- 
sented under  the  two  heads  of  (1),  The  nature  of  title;  and  (2), 
The  modes  of  acquiring  title ; 
W.C. 
I''.  The  Nature  of  Title. 


CHAP.  XIII.J  TITLE  TO  THINGS  EEAL,  IN  GENERAL.  447 

The   nature  of  title  involves,  (1),  The  definition  of  title ; 
and  (2),  What  elements  constitute  title ; 
W.  C. 
l".  Definition  of  Title. 

A  title  is  thus  defined  by  Sir  Edward  Coke  (2  Th.  Co.  Lit. 
155): '"  Titidus  estjusta  causa possidendi  quod  nostrum  est;" 
or,  says  Blackstone,  "  it  is  the  means  whereby  the  owner  of 
lands  hath  the  just  possession  of  his  property."  (2  Bl.  Com. 
195.) 
2°-  What  Elements  constitute  Title. 

A  comp)»te  title  to  lands  embraces  three  several  stages  o 
degrees,  namely,  (1),  The  mere  possession ;  (2),  The  right  of 
possession  (which  may  be  either  apparent  or  real);  and  (3), 
The  mere  right  of  property.     (2  Bl.  Com.  195  &  seq ;  2  Th. 
Co.  Lit.  153,  n  (A);  1  Lorn.  Dig.  739.) 

w.  c. 

1*.  The  mere  naked  Possession. 

The  mere  naked  possession,  or  actual  occupation  of  the 
land,  without  any  apparent  right,  or  any  shadow  or  pre- 
tence of  right  to  continue  such  possession,  may  happen  when 
one  man  invades  the  premises  of  another,  and  by  force  or 
surprise  turns  him  out  of  the  occupation  of  his  lands,  which 
is  termed  a  disseisin.  Or  it  may  happen  where,  after  the 
death  of  the  ancestor,  and  before  the  entry  of  the  heir,  or 
after  the  death  of  a  particular  tenant,  and  before  the  entrj' 
of  him  in  remainder  or  reversion,  a  stranger  contrives  to  get 
possession  of  the  vacant  land,  and  holds  out  him  who  has  a 
right  to  enter  ;  of  which  two  last  injuries,  the  first  is  styled 
an  obateTnent,  and  the  last  an  int'mdon.  In  all  these,  and 
in  many  other  similar  cases,  the  vwongdoer  has  only  a  mere 
naked  possession,  which  the  rightful  owner  may  put  an  end 
to  by  a  variety  of  legal  remedies,  explained  in  3  Bl.  Com. 
174  &  seq.  But  in  the  meantime,  until  some  act  be  done 
by  the  rightful  owner  to  devest  this  possession,  and  assert 
his  title,  such  actual  possession  is  prima  facie  evidence  of 
a  complete  legal  title  in  the  possessor ;  and  by  length  of 
time,  and  negligence  of  him  who  hath  the  right,  it  may  by 
degrees  ripen  into  a  perfect  and  indefeasible  title.  At  all 
events,  without  such  actual  possession  no  title  can  be  com- 
pletely good;  and  on  the  other  hand,  such  actual  possession 
gives  the  occupant  a  right  against  every  person  who  cannot 
show  an  existing  right  of  possession,  or  mere  right  of  pro- 
perty.    (2  Bl.  Com.  196,  &  n  (1);  1  Lorn.  Dig.  739.) 

2'^.  The  Right  of  Possession. 

The  next  step  to  a  perfect  title  is  the  right  of  possession. 
This  may  reside  in  one  man,  while  the  actual  possession  is 
in  another.  Thus,  as  between  the  disseisor  and  disseisee 
the  actual  possession  is  in  the  disseisor,  but  the  right  of  pas- 
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session  is  in  the  disseisee ;  and  the  latter  may  exert  his  right 
whenever  he  thinks  fit,  by  entering  upon  the  disseisor,  and 
turning  him  out  of  the  occupancy  which  he  has  so  illegally 
gained.  Or  if  deterred  from  entering  by  menace  or  bodily 
fear,  the  claimant  may,  at  common  law,  make  claim  as  near 
the  land  as  he  can,  which,  if  repeated  once  in  every  year 
and  a  day  (when  it  is  called  continual  claim),  has  the  same 
effect  as  a  legal  entry.  But  in  Virginia  no  continual  or 
other  claim  upon  or  near  any  land,  preserves  a  right  of  en- 
try or  of  action.  (Y.  C.  1873,  c.  146,  §  3.)  But  this  right 
of  possession  is  of  two  sorts  -^apparent,  which  is  liable  to  be 
defeated  by  proving  a  better ;  and  actual,  which  will  stand 
the  test  (so  far  as  concerns  the  possession),  against  all  oppo- 
nents. (2  Bl.  Com.  196  ;  2  Th.  Co.  Lit.  153,  n  (A);  3  Bl. 
Com.  175  ;  1  Lom.  Dig.  740.) 
W.  C. 
1^  The  Apparent  Right  of  Possession. 

At  common  law,  if  the  disseisor  or  other  wrongdoer  dies 
possessed  of  the  land  of  which  he  became  seised  by  his  own 
unla,wful  act,  and  the  same  descends  to  his  heir,  the  heir 
hath  thereby  obtained  an  apparent  right,  though  the  actual 
right  of  possession  remains  in  the  person  disseised;  but 
the  latter  cannot  devest  this  apparent  right  by  a  Tnere  entry, 
or  other  act  of  his  own,  but  only  by  an  action  at  law ;  for 
until  the  contrary  be  proved  by  legal  demonstration,  the 
law  will  rather  presume  the  right  to  reside  in  the  heir 
whose  ancestor  died  seised,  than  in  one  who  has  no  such 
presumptive  evidence  to  urge  in  his  own  behalf.  The  de- 
scent, in  such  a  case,  is  said  to  toll,  or  take  away,  the  seisin, 
agreeably  to  the  maxim  descensus  tollit  seisinam.  This 
doctrine  arose  from  considerations  connected  with  feudal 
policy,  which  was  always  solicitous  to  provide  some  one  at 
hand  to  perform  the  feudal  services,  and  to  offer  to  the 
military  vassal,  as  one  of  the  strongest  incentives  to  courage 
in  battle,  the  assurance  that,  if  he  fell,  his  children  or  heirs 
would  be,  as  to  their  inheritance,  better  off  even  than  him- 
self, being  exempt  from  all  danger  of  any  eviction  by  sud- 
den entry,  or  any  otherwise  than  by  the  slow  process  of  a 
real  action.  The  statute,  32  Hen.  VIII,  c.  33,  consider- 
ably qualified  the  principle  (which  one  would  have  thought 
it  was  then  time  to  abolish),  by  restricting  the  application 
of  the  maxim  to  cases  where  the  disseisor  had  had  peace- 
able possession  five  years  next  after  the  disseisin.  And  in 
Virginia  the  same  policy  was  continued  until  by  the  revisal, 
which  took  effect  1st  Jiily,  1850,  (V.  C.  1873,"  c.  129,  §  4,) 
it  was  enacted  that  the  right  of  entry  or  of  action  for 
lands  shall  not  he  tolled  by  descent  cast.  (2  Bl.  Com.  196- 
'97 ;  3  Do.  176. )     But  if  he  who  has  the  actual  right  of 
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possession  brings  his  action  within  a  reasonable  time,  and 
can  prove  by  wliat  unlawful  means  the  ancestor  became 
seised,  he  will  then  by  sentence  of  law  recover  that  posses- 
sion to  which  he  hath  such  actual  right. 
2".  The  Actual  Eight  of  Possession. 

If  the  party  disseised  neglect  to  bring  his  possessory 
action  within  a  competent  time,  his  adversary  may  at  length 
gain  an  actual  right  of  possession,  in  consequence  of  the 
other's  negligence.  And  thus  the  party  kept  out  of  pos- 
session may  have  nothing  left  in  him  but  the  mere  right  of 
property,  ov  jus  proprietatis,  without  either  possession,  or 
even  the  right  of  possession ;  and  then  his  estate  is  said  to 
be  devested,  and  turned  to  a  right.  (2  Bl.  Com.  197;  2 
Th.  Co.  Lit.  144,  n  (A).) 

In  Virginia,  bj)  abolishing  the  maxim  that  descent  tolls 
entry,  (Y.  C.  1873,  c.  129,  §  4),  nud  also  by  imposing  the 
same  limitation  in  point  of  time  upon  "  an  entry  on,  and 
an  action  to  recover  any  land,"  (Y.  C.  1873,  c.  146,  §  1), 
the  common  law  distinction  between  the  right  of  possession, 
whether  apparent  or  actual,  and  the  mere  right  of  property, 
is  virtually  done  away  with. 
3*.  The  Mere  Eight  of  Property. 

A  person  may,  at  common  law,  have  the  true  ultimate 
property  of  the  lands  in  himself,  whilst,  either  by  his  neg- 
ligence, by  the  solemn  act  of  his  ancestor,  or  by  the  deter- 
mination of  a  court  of  justice,  the  presumptive  evidence  of 
that  right  is  strongly  in  favor  of  his  antagonist,  who  has, 
therefore,  obtained  the  absolute  tnght  of  possession.  Thus, 
1st,  If  a  person  disseised  of  his  land  neglects  to  pursue  his 
remedy  within  the  time  limited  by  law,  the  disseisor  gains 
the  actual  right  of  possession ;  for  the  law  presumes  that  he 
either  had  a  good  right  originally  when  he  dispossessed  the 
other  party,  or  has  acquired  a  sufficient  title  since;  and, 
therefore,  after  so  long  an  acquiescence,  the  law  will  not 
suffer  his  possession  to  be  disturbed  without  enquiring  into 
the  absolute  right  of  property.  Yet  still,  if  the  person 
disseised  hath  the  true  riglit  of  property  remaining  in  him- 
self, his  estate  is  indeed  said  to  be  turned  into  a  mere  ri^ht ; 
but  by  proving  such  his  better  right,  he  may  recover  the 
lands ;  2ndly,  If  tenant  in  tail  alienes  the  land  to  a  stranger 
in  fee,  and  dies,  the  estate-tail  is  discontinued,  and  the  issue 
hath  no  right  of  possession,  independent  of  the  right  of 
property;  for  the  law  presumes  that  the  ancestor  would  not 
attempt  to  disinherit  his  heirs,  unless  he  had  power  so  to 
do ;  and  as  the  ancestor  had  himself  the  right  of  possession, 
and  has  transferred  the  same  to  a  stranger,  the  possession  is 
not  now  permitted  to  be  disturbed,  unless  by  showing  the 
absolute  right  of  property  to  reside  in  another  person.  Here 
29 
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also,  therefore,  the  heir  has  only  a  mere  right,  and  on  that 
footing  alone  can  recover  the  lands;  3rdly,  Where  by  acci- 
dent, neglect  or  otherwise,  judgment  is  given  for  either  party 
in  sixij possessory  action,  (that  is  such  wherein  the  right  of  pos- 
session only,  and  not  that  of  property,  is  contested),  and  the 
other  party  hath  indeed  in  himself  the  right  of  property, 
this  is  now  turned  to  a  mere  right ;  and  upon  proof  thereof 
in  a  subsequent  action  denominated  a  writ  of  right,  he  shall 
recover  his  seisin  of  the  lands.  (2  Bl.  Com.  198;  2  Th. 
Co.  Lit.  153-'4,  n  (A).) 

Thus,  in  England,  if  a  disseisor  turns  W  out  of  posses- 
sion of  his  lands,  he  thereby  gains  a  mere  naked  possession, 
and  W  still  retains  the  right  of  possession  and  the  right  of 
property.  If  the  disseisor  dies,  and  the  lands  descend  to 
his  son,  the  son  gains  an  apparent  right  of  possession;  but 
W  still  retains  the  actual  right  of  possession,  and  the  right 
of  property.  If  W  acquiesces  for  a  certain  period  pre- 
scribed by  the  statute  of  limitations,  the  son  gains  the  actual 
right  of  possession,  and  W  retains  nothing  but  the  mere 
right  of  property.  And  after  tlie  lapse  of  a  certain  future 
period  prescribed  by  the  same  statute,  the  right  of  property 
will  fail,  or  at  least  it  will  be  without  a  remedy.  (2  BL 
Com.  198-'9;  2  Th.  Co.  Lit.  153-'4,  n  (A);  Wms.  Keal 
Prop.  416-'1T.) 

In  Yirginia,  it  must  be  remembered,  no  practical  dis- 
crimination remains  to  be  made  between  the  right  of  pos- 
session, and  the  mere  right  of  property.  The  right  of  entry, 
and  the, right  of  action,  in  respect  of  lands,  are  both  barred 
by  the  lapse  of  the  same  period,  namely,  fifteen  years  east, 
and  ten  years  west  of  the  Alleghany  mountains,  (V.  C.  18T3, 
c.  146,  §  1.)  If,  therefore,  with  us,  one  be  disseised  of  his 
lands,  the  disseisor  gains  a  mere  naked  possession,  and  the 
disseisee  has  the  right  of  possession,  and  the  right  of  pro- 
perty, both  of  which  are  lost  at  the  same  time,  namely,  by 
the  expiration  of  fifteen  or  of  ten  years,  as  the  case  may  be, 
from  the  time  of  the  right  accrued.  It  is  conceivable,  in- 
deed, that  a  writ  of  assise,  (which,  though  out  of  use,  is 
still  a  possible  action  in  Virginia,  Y.  C.  1873,  c.  15,  §  1, 2), 
might  be  instituted,  and  an  adverse  judgment  be  rendered 
therein,  and  thus  an  end  be  put  to  the  right  of  possession, 
(3  Bl.  Com.  184),  whilst  an  ejectment  (the  statutory  substi- 
tute for  a  writ  of  right,  V.  C.  1873,  c.  131,  §  38),  within 
the  limit  of  time  prescribed,  might  afterwards  be  maintained 
upon  the  mere  right  of  property.  (3  Bl.  Com.  193.)  And 
80,  theoretically,  it  is  possible  that,  after  an  unsuccessful  re- 
sort to  a  wi-it  of  assise  to  recover  a  life  estate,  a  writ  of 
quod  ei  deforceat  might  be  employed  upon  the  ground  of 
the  inere  right  of  property.     (3  Bl.  Com.  193  ;  V.  C.  1873, 
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c.  15,  §  1,  2.)     But  such  cases,  it  must  be  owned,  are  not 
very  likely  to  occur. 

It  may  be  observed  that,  when  the  right  of  possession  is 
joined  to  the  right  of  property,  it  is  denoiniaated  a  double 
right.  Jus  dupUcatum,  or  droit  droit.  And  when  to  such 
double  right  is  added  the  actual  possession,  there  is  said  to 
be  juris  et  seisince  conjunctio,  and  then,  and  then  only,  is 
the  title  complete,  and  fully  lawful.  (2  Bl.  Com.  199;  2 
Th.  Co.  Lit.  153-'4,  n  (A);  1  Lom.  Dig.  742.) 
2*.  The  Modes  of  Acquiring  Title  to  Things  Keal. 

The  modes  of  acquiring  a  title  to  real  property  are  two, 
namely,  (1),  By  descent;  and  (2),  By  purchase;  by  descent, 
where  the  title  is  vested  in  a  person  by  operation  of  law  alone, 
as  where  land  descends  from  ancestor  to  heir ;  and  by  purchase, 
where  the  title  is  vested  by  the  person's  own  act  and  agree- 
ment, as  where  land  is  derived  by  conveyance,  whether  gratui- 
tously, or  for  a  price.  (2  Bl.  Com  243;  Id.  201,  n  (2);  1 
Lom.  Dig.  743;  2  Th.  Co.  Lit.  156,  and  n  (D);  Id.  184,  and 
n(A).) 

Let  us  note  (1),  The  differences  between  the  acquisition  of 
title  by  descent  and  by  purchase;  and  (2),  The  nature  of  the 
several  modes  of  acquiring  title  to  lands. 
W.  C. 
1°.  Differences  between  Acquisition  of  Title  by  Descent,  and  by 
Purchase ;  W.  C. 
1*.  By  Purchase,  the  estate  acquires  a  new  inheritable  Quality. 
The  \2ca.(}il)y purchase  becomes  descendible  to  the  owner's 
blood  in  general,  as  a  feud  of  indefinite  antiquity ;  whereby 
it   becomes  inlieritable   to   his   heirs   general,   first  of    the 
paternal,  and  then  of  the  maternal  line ;  whereas  land  taken 
})y  descent  can,  at  common  law,  pass  to  those  heirs  only  who 
are  of  the  blood  of  the  first  purchaser.     (2  Bl.  Com.  201 ; 
Id.  243;  1  Lom.  Dig.  773-'4;  2  Th.  Co.  Lit.  185-'6,  n  (A).) 
This  first  difference  has  no  existence  in  Virginia,    ^j  our 
law  of  descents,  no   change  is  wrought  in  the  inheritable 
quality  of  land  where  the  title  accrues  by  purchase.     This 
arises  from  our  having  abolished  the  feudal  principle  of  pre- 
ferring the  blood  of  the  first  purchaser  of  the  inheritance, 
in  seeking  for  an  heir,  except  only  in  the  single  case  of  an 
infant  dying  without  issue,  having  title  to  real  estate  de- 
rived by  gift,  devise  or  descent  from  one  of  his  parents,  and  in 
that  single  case   any  discrimination  between   descent  and 
purchase  is  excluded  by  the  terms  of  the  exception  itself. 
(Y.  C.  1873,  c.  119,  §  1,  9.) 
2*-  Where  land  is  taken  hy  purchase,  the  taker  is  not  subjected, 
at  common  law,  to  liability  for  his  ancestor's,  or  pi-edeces- 
sor's  debts,  as  in  case  of  descent. 

An  estate  taken  by  descent  subjects  the  heir  at  common 
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law  to  pay  (so  far  as  the  value  of  the  land  extends),  all  the 
debts  of  the  ancestor  due  by  any  contract  of  record,  (e.  g., 
a  judgment  or  recognizance),  or  by  any  contract  of  specialty, 
that  is,  under  seal,  which  expressly  hinds  the  heirs.  (2  Bl. 
Com.  201,  n  (2);  Id.-24:3-'4;  1  Lom.  Dig.  773-'4:;  2  Th. 
Co.  Lit.  185-'6,  n  (A);  Piper  v.  Douglas,  3  Grat.  372-'3.) 
On  the  other  hand,  when  the  land  comes  hy purchase,  it  is  not 
charged  with  the  preceding  owner's  debts,  except  in  so  far 
as  it  may  be  subject  to  mortgage  or  judgment,  &c. 

This  second  diversity  prevails  more  extensively  in  Vir- 
ginia than  at  common  law,  because  with  us  a  man's  lands 
in  the  hands  of  his  heir  are  liable  to  pay,  not  alone  his  debts 
of  record,  and  of  specialty  binding  the  heirs;  but  all  of  his 
debts  of  every  description,  (V.  C.  1873,  c.  127,  §  3);  but 
only  after  the  personal  estate,  not  specifically  bequeathed, 
has  been  exhausted.  (Rogers  v.  Denham's  heirs,  2  Grat. 
201;  Elliott  V.  Carter,  9  Grat.  541.) 
2°.  The  Nature  of  the  Several  Modes  of  Acquiring  Title  to 

Lands. 

We  have  already  seen  that  the  modes  of  acquiring  title  to 

lands  are  two  in  number,  namely,  (1),  By  descent,  or  act  of 

the  law;  and  (2),  "Qj purchase,  or  act  of  the  parties,  of  each 

of  which  a  full  exposition  must  be  made. 

W.  C. 


CHAPTER  XIV. 

Of  Title  bt  Descent. 


I''.  Title  to  Lands  by  Descent,  or  Act  of  the  Law. 

The  investigation  of  the  doctrine  touching  the  title  to 
land  by  descent  requires  us  to  note  (1),  The  nature  of  title 
by  descent;  (2),  The  doctrine  of  kindred;  (3),  The  English 
canons  of  descent;  and  (4),  The  Virginia  law  of  descent; 
W.  C.  • 

1^  Nature  of  Title  by  Descent. 

Descent,  or  hereditary  succession,  is  the  title  whereby 
one,  on  the  death  of  his  ancestor,  acquires  the  ancestor's 
estate  in  real  property,  by  right  of  representation  as  his 
heir  at  law.  An  heir,  therefore,  is  that  person  of  the 
kindred  of  a  decedent,  upon  whom  the  law  casts  the  estate 
in  real  property,  immediately  on  the  death  of  such  dece- 
dent; and  such  estate  so  descending  to  the  heir  is  called 
the  inheritance.  (2  Bl.  Com.  201.) 
3^  The  Doctrine  touching  Kindred. 

Kindred  includes  those  persons  related  to  one  by  mar- 
riage, or  affinity,  as  well  as  by  blood,  or  consanguinity ; 
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but  as  the  common  law  always,  and  the  statute  of  descents 
with  us,  with  rare  exceptions,  selects  the  heir  from  the 
kindred  hy  Hood,  or  consanguinity,  what  is  to  be  said  will 
be  applied  to  the  latter; 
W.  C. 
1*.  The  Nature  of  Kindred;  that  is,  Kelationship  by  Blood, 
or  Consanguinity. 

Consanguinity  is  the  connexion  which  subsists  between 
persons  descended  from  the  same  common  ancestor.     (2 
Bl.  Com.  202.) 
2'.  The  Several  Sorts  of  Consanguinity;  W.  C. 
1^.  Lineal  Consanguinity. 

Lineal   consanguinity  is  the   relationship  which  sub- 
sists between  persons  of  whom  one  is  descended  directly 
from  the  other.     Such,  for   example,  as  that  between 
father  and  son,  grandfather  and  grandson,  &c.     (2  Bl. 
Com.  203.) 
2*.  Collateral  Consanguinity. 

Collateral  consanguinity  is  that  relationship  which 
subsists  between  persons  who  are  descended  from  the 
same  cormnon  ancestor,  but  not  one  from  the  other;  such 
as  that  between  brothers,  between  uncle  and  nephew, 
between  cousins,  &c.  (2  Bl.  Com.  204.) 
3'.  The  mode  of  estimating  Degrees  of  Consanguinity. 

In  the  direct  line  (that  is,  in  the  line  of  lineal  consan- 
guinity), every  generation,  reckoning  either  upwards  or 
downwards,  constitutes  a  degree,  and  this  mode  of  reck- 
oning degrees  in  the  direct  line  universally  obtains,  as  well 
in  the  civil  as  in  the  canon  and  common  law. 
W.  C. 
Is.  The  Method  of  Reckoning  Degrees  of  Collateral  Kin- 
dred in  the   Canon  Laio,  which  the  Common  Law  also 
adopts. 

The  canon  law  reckons  from  the  common  ancestor 
down  to  the' more  remote  party ;  thus,  brothers  are  re- 
lated by  the  canon  law  mode  of  computation,  in  the  first 
degree,  first  cousins  in  the  second,  second  cousins,  and 
also  third,  in  the  third  degree,  and  fourth  cousins  in  the 
fourth.  (2  Bl.  Com.  206.) 
28.  The  Method  of  the  Civil  Law,  in  reckoning  degrees  of 
Collateral  Consanguinity. 

The  civil  law  reckons  from  one  party  up  to  the  com- 
mon ancestor,  and  then  down  to  the  other.  (2  Bl.  Com. 
207.) 

Thus,  by  the  civil  law  computation,  brothers  are  re- 
lated in  the  second  degree,  first  cousins  in  the  fourth, 
second  cousins  in  the  fifth,  third  cousins  in  the  sixth, 
and  fourth  cousins  in  the  seventh. 
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The  canon  law  reckons  degrees  of  consanguinity  with 
a  view  to  determine  the  validity  of  marriages,  and  so  it 
has  reference  to  the  amount  of  common  blood  which  the 
parties  have.  The  civil  law  adopts  its  computation  with 
a  view  to  the  distribution  of  estates,  and  therefore  it 
looks  to  the  proximity  or  remoteness  of  the  parties  in 
respect  to  one  another.  Seeing  that  the  common  and 
civil  law  have  the  same  object,  it  might  have  been  ex- 
pected that  the  common  law  would  have  adopted  the 
computation  of  the  eiviliaas,  rather  than  that  of  the 
canonists.  We  shall  see,  however,  that  the  common 
law,  in  the  disposition  of  inheritances,  has  a  chief  regard 
to  the  blood  of  the  first  purchaser,  who  for  the  most  part 
is  the  common  ancestor,  so  that  proximity  to  him  is  of 
more  importance  than  proximity  of  the  parties  one  to 
another.  (2  Bl.  Cora  224-'5.) 
3^  The  English  Canons  of  Descent;  W.  C. 
1'.  The  Subject-Matter  of  Descent  at  Common  Law. 

The  subject-matter  of  descent  at  common  law  embraces 
only  estates  in  fee-simple  in  real  property,  where  the  an- 
cestor from  whom  the  descent  is  claimed,  died  actually 
seised  of  the  inheritance  at  the  time  of  his  death.  The 
law  casts  the  inheritance  upon  the  heir  immediately  upon 
the  ancestor's  death,  but  it  is  merely  a  seisin  in  law,  which 
will  not  enable  him,  at  common  law,  to  transmit  the  inheri- 
tance to  his  heirs.  His  ownership  becomes  complete  for 
all  purposes  only  by  an  actual  corporal  entry,  either  by  him- 
self,  or  by  his  agent  or  tenant.  (2  Bl.  Com.  201,  &  n  (4),  208.) 
2'.  When  the  Heir's  ownership  becomes  complete. 

As  just  explained,  it  becomes  complete  only  by  actual 
corporal  entry  by  the  heir,  or  by  his  agent  or  tenant  in  his 
behalf.     (2  Bl.  Com.  201,  n  (4).) 

Hence  comes  the  doctrine  of  possessio  fratris  facit  so- 
rorem  esse  hceredem,  or  as  it  is  commonly  called,  oi possessio 
fratris,  which  is  where  a  man  has  a  son  and'  daughter  by 
one  wife,  and  a  son  by  a  second  wife,  and  dies  seised  of  an 
inheritance.  If  the  older  son  does  not  actually  enter  upon 
the  premises,  but  dies  before  such  entry,  the  younger  son 
succeeds,  as  heir  to  his  father,  the  person  who  died  last  ac- 
tually seised.  But  if  the  older  son  enters  before  his  death 
and  dies  actually  seised,  the  younger  son  being  of  the  half 
blood  to  him,  cannot,  at  common  law,  be  his  heii'  (2  Bl. 
Com.  224,  227),  and  therefore  the  sister  succeeds  posses- 
■  sione  fratris.  (2  Bl.  Com.  227-'8,  &  n  (28).) 
3'.  Distinction  between  Heirs  apparent  and  Heirs  pre- 
sumptive. 

No  person  can  be  the  actual,  complete  heir  of  another, 
until  the  ancestor  is  dead.    Nemo  est  hoeres  viventis.    Be- 
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fore  that  time  the  person  who  is  next  in  the  line  of  suc- 
cession is  called  an  heir  apparent,  or  heir  presuinptive ; 
apparent  when  the  right  of  inheritance  is  indefeasible 
(that  is  by  the  birth  of  any  nearer  relation),  provided  he 
outlives  the  ancestor,  as  the  eldest  son ;  and  presumptive 
when,  if  the  ancestor  should  die  at  the  moment,  the  per- 
son would,  in  the  present  circumstances  of  things,  be  the 
heir,  but  whose  right  to  inherit  may  be  defeated  by  the 
contingency  of  some  nearer  heir  being  born,  as  a  brother 
or  nephew,  whose  presumptive  succession  may  be  de- 
stroyed by  the  birth  of  a  child.     (2  Bl   Com.  207.) 

And  this  devestment  of  the  inheritance  may,  at  com- 
mon law,  occur  after  the  estate  has  actually  descended  by 
the  death  of  the  owner,  to  such  presumptive  heir.  Nay, 
the  devestment  may  occur  repeatedly  in  the  same  case. 
Thus  if  one  die  seised  of  land,  leaving  as  his  next  of  kin 
a  father  and  mother,  and  a  sister  of  the  father,  the  latter 
shall  be,  by  the  common  law,  his  heir  presumptive,  and 
may  actually  succeed  to  the  possession  of  the  inheritance. 
But  the  subsequent  birth,  at  any  distance  of  time,  of  a 
brother  to  such  female  heir,  will  devest  the  estate 
out  of  her,  and  he,  the  decedent's  uncle,  may  lose  it  to 
an  after-born  sister  of  decedent,  from  whom  it  may  be  de- 
vested by  the  subsequent  birth  of  a  brother.  (2  Bl.  Com. 
208,  &  n  (9).) 

This  doctrine,  which  is  certainly  inconvenient,  was 
altered  by  our  first  statute  of  descents,  which  took  effect 
1st  January,  1787  (12  Hen.  Stat.  138),  by  a  provision 
that  none  iut  children  of  the  intestate  should  inherit,  un- 
less they  were  in  being,  an(J  capable  to  take  as  heirs  at  the 
death  of  the  intestate.  This  supposes,  of  course,  that  the 
child  is  en  ventre  sa  m.ere  at  that  time,  but  limits  the 
case  to  the  children  of  a  decedent  (Blunt  v.  Gee,  5  Call. 
612).  Since  1840,  this  policy  has  been  extended  to  all 
persons.  "Any  person,"  says  the  statute  at  present,  "  en 
ventre  sa  mere,  who  may  be  born  within  ten  months  after 
the  death  of  the  intestate,  shall  be  capable  of  taking  by 
inheritance,  in  the  same  manner  as  if  he  were  in  being  at 
the  time  of  such  death."  (Y.  C.  1873,  c.  119,  §  8.) 
4'.  The  Kindred  who,  at  common  law,  are  to  take,  and  their 
Shares;  W.  C. 
le.  The  Primary  Canons  of  Descent  in  England  at  Com- 
mon Law. 

The  canons  of  descent  at  common  law,  as  enumerated 
by  Blackstone,  are  seven  in  number,  of  which  five  are 
devoted  to  determine  the  persons  who  are  to  take  as 
heirs,  and  the  shares  wherein  they  are  to  take,  and  may, 
therefore,  be  called  primary  canons ;  and  the  remain- 
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ing  two  are  employed  as  auxiliary,  in  order  to  ascertain, 
the  application  of  the  former,  and  so  may  be  denomi- 
nated secondary  canons.  The  primary  canons,  as  they 
assign  the  inheritance  to  the  lineal  descendants,  or  to 
collateral  kindred  of  the  decedent,  may  again  be  subdi- 
vided accordingly,  into  such  canons  as  relate  to  the  lineal 
kindred  as  heirs,  and  such  as  relate  to  the  collateral  kin- 
dred as  heirs. 

All  these  canons  savor  more  or  less  of  feudal  policy, 
in  which  they  doubtless  qriginated,  and  some  of  them 
are  warranted  by  no  other  than  feudal  considerations. 
It  is,  therefore,  remarkable  that  all  of  them  were  ad- 
hered to  with  tenacity  (although  several  of  them  had  for 
ages  become  unadapted  to  the  existing  state  of  English 
society),  until  1834,  when,  by  statutes  3  &  4  Wm.  IV,  c> 
106,  material  innovations  were  introduced,  which  will  be 
noticed  as  we  proceed. 

The  application  of  these  canons  will  be  better  under- 
stood by  reference  to  the  Table  of  Descents.     (2  Bl.  Com. 
240 ;  Post  4t7Q. 
W.  C. 
I''.  Primary    Canons   of   Descent,  applicable  to  Lineal 
Kindred,  as  heirs;  W.  C. 
1'.  Canon  I.  Inheritances  shall  lineally  descend  to  the 
issue  of  the  person  who  last  died  actually  seised  in 
infinitum;    but  shall  never  lineally  ascend.     (2  Bl. 
Com.  207. 

This  canon  implies,  it  will  be  observed,  that  the  an- 
cestor must  be  actually  dead  before  the  inheritance 
can  take  effect,  which  is  in  accordance  with  the 
maxim,  nemo  est  hosres  viventis.  It  implies  secondly, 
that  the  ancestor  must  have  had  actual  seisin  of  the 
lands  by  his  own  entry,  or  by  the  possession  of  his  or 
his  ancestor's  lessee  for  years,  or  by  receiving  rent 
from  a  lessee  of  the  freehold,  or  in  case  of  an  incor- 
poreal hereditament,  by  what  is  equivalent  to  corporal 
seisin,  such  as  the  receipt  of  rent,  the  enjoyment  of  a 
way  or  common,  &c.  And  thirdly,  it  implies  that 
the  ancestor  was  so  seised  at  his  death;  the  law  re- 
quiring this  notoriety  of  possession  at  that  time,  as 
evidence  that  the  ancestor  had  that  property  in  him- 
self which  is  now  to  be  transmitted  to  his  heir.  This 
seisin  of  any  person,  at  his  death,  makes  him  the 
root  or  stock  whence  all  future  inheritance,  by  right 
of  blood,  must  be  derived;  which  is  very  briefly  ex- 
pressed in  the  maxim  seisina  facit  stipitem.  (2  Bl. 
Com.  207  to  209;  2  Th.  Co.  Lit.  164, 177-'8, 179, 182.) 
This  rule,  so  far  as  it  is  affirmative  and  relates  to 


OHAP.  XrV.]  OF  TITLE  BY  DESCENT.  457 

lineal  descents,  is  almost  universally  adopted  by  all 
nations;  and  it  seems  founded  on  a  principle  of 
natural  reason  that  the  possessions  of  parents  should, 
upon  their  decease,  if  transmissible  at  all,  go  in  the 
first  place  to  their  children,  and  descendants.  But 
the  negative  branch,  which  excludes  parents  and  all 
lineal  ancestors  from  succeeding  to  the  inheritance  of 
their  offspring,  is  peculiar  to  the  common  law  of  Eng- 
land, and  to  those  countries  whose  jurisprudence  is 
tinctured  with  the  policy  of  feuds.  It  is  an  express 
rule  of  the  feudal  law,  that  successionis  feudi  talis  est 
natura,  qiiod  ascendentes  non  succedunt'.  Henry  I, 
indeed,  among  other  restorations  of  the  old  Saxon 
laws,  restored  the  right  of  succession  in  the  ascend- 
ing line ;  but  in  the  time  of  Henry  II,  Glan\dl  lays  it 
down  as  established  law  that  hereditas  nunquam  as- 
cendit;  which  until  1834  remained  an  invariable 
maxim.  These  circumstances  evidentlj'  show  the 
negative  part  of  the  rule,  at  least,  to  be  of  feudal 
original;  and  so  viewed  it  seems  to  have  been  in  its 
origin  not  wholly  an  unreasonable  doctrine.  For  if 
the  feud  of  which  the  son  died  seised  was  really 
feudum  antiquum,  or  one  derived  to  him  from  his  an- 
cestors, the  father  could  not  possibly  succeed  to  it, 
because  it  must  have  passed  him  in  tlae  course  of  de- 
scent, before  it  could  come  to  the  son ;  unless  it  were 
feudum  matemum,  or  one  descended  from  his  mother, 
and  then  for  other  reasons  (which  will  appear  here- 
after), the  father  could  in  no  wise  inherit  it.  And  if 
it  were  feudum,  novum,,  or  one  newly  acquired  by  the 
son,  then  only  the  descendants  from  the  body  of  the 
feudatory  himself  could  succeed,  by  the  known  rule  of 
the  early  feudal  constitutions;  which  was  founded  as 
well  upon  the  personal  merit  of  the  vassal,  which 
might  be  transmitted  to  his  children,  but  could  not 
ascend  to  his  progenitors,  as  also  upon  the  considera- 
tion of  military  policy,  that  the  decrepit,  grandsire  of 
a  vigorous  vassal  would  be  but  indifferently  qualified 
to  succeed  him  in  his  feudal  services.  Nay,  even  if 
the  feudum,  novum,  were  held  by  the  son,  (as  in  prac- 
tice it  commonly  was),  ut  feudum,  antiquum,,  or  vsith 
all  the  qualities  annexed  to  a  feud  descended  from  his 
ancestors,  such  feud  must  in  all  respects  have  de- 
scended as  if  it  had  been  really  an  ancient  feud;  and, 
therefore,  could  not  go  to  the  father,  because  if  it  had 
been  an  ancient  feud,  the  father  must  have  been  dead 
before  it  could  have  come  to  the  son.  Thus,  whether 
the  feud  was  strictly  novum,,  or  strictly  antiquum,,  or 
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whether  it  was  novum  held  ut  antiquum,  in  none  of 
these  cases  the  father  could  possibly  succeed.  These 
reasons,  drawn  from  the  history  of  feuds,  are  certainly- 
more  satifactory  than  the  very  quaint  one  of  Brac- 
ton,*  adopted  by  Lord  Coke,  which  regulates  the  de- 
scent of  lands  according  to  the  laws  of  gravitation; 
but  as  Mr.  Christian  observes,  there  is  not  an  entire 
consistency  in  their  application;  for  if  the  father 
does  not  succeed  to  the  estate  because  it  must  be  pre- 
sumed that  it  has  passed  him  in  the  course  of  the  de- 
scent, the  same  reason  ought  to  prevent  an  elder 
brother  from  inheriting  from  the  younger.  And  if  it 
does  not  pass  to  the  father,  lest  the  lord  should  have 
the  services  of  a  decrepit  feudatory,  the  same  princi- 
ple should  a  fortiori  exclude  the  father's  elder  brother 
from  the  inheritance.  Yet  the  elder  brother  is  per- 
mitted to  succeed  to  the  younger,  and  the  uncle, 
although  older  than  the  father,  to  the  nephew.  (2 
Bl.  Com.  211-12,  &  n  (13.)  See  Katcliffe's  Case,  3  Co. 
40;  2  Th.  Co.  Lit.  163,  n  (8).) 

But  it  must  not  be  forgotten  that  this  first  common 
law  canon,  as  well  as  several  that  follow,  have  been 
very  essentially  modified  in  England  by  the  statutes 
3  &  4  "Wm.  IV,  c.  106  (applicable  to  all  descents  sub- 
sequent to  1st  January,  1834),  amended  by  22  &  23 
Vict.  c.  35.  (1  Stepb.  Com.  376;  Wms.  Keal  Prop. 
114,  &  seq.) 

The  most  important  changes  wrought  by  these  star 
tutes  are  the  following,  viz: 

1st,  That  inheritances  shall  lineally  descend  to  the 
issue  of  the  last  purchaser,  instead  of  the  person  last 
actually  seised.     (Wms.  Real  Prop.  114-'15.) 

2d,  That  inheritances,  upon  failure  of  the  issue  of 
the  last  purchaser,  shall  ascend  to  his  nearest  lineal 
ancestor  (preferring  inale  ancestors  and  their  descend- 
ants), who  shaU  thenceforward  be  regarded  as  the 
purchaser.     (Wms.  Keal  Prop.  118-'19,  122.) 

3d,  That  a  kinsman  of  the  half  hlood  shall  be  ca- 
pable of  being  heir,  and  shall  inherit  next  after  a 
kinsman  in  the  same  degree  of  the  whole  blood,  and 
his  issue,  when  the  common  ancestor  is  a  male,  and 
next  after  the  common  ancestor  when  such  ancestor 
is  a  female.     (Wms.  Real  Prop.  121-'2.) 

4th,  That  upon  the  total  failure  of  heirs  of  the  last 
purchaser,  descent  is  to  be  traced  from  the  person  last 

*  Descendit  Uaque  jus,  quasi  ponderosum  quid  cadens  deorsum  recta  Unea,  et 
nunquam  re-atcendit.     (Bract.  Lib.  Ill,  u.  29  ;  2  Th.  Co.  Lit.  162-'3.) 
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entitled  to  the  land,  as  if  he  had  been  the  purchaser 
thereof.     (Wms.  Real  Prop.  122-'3;  Post.  p.  466.) 

From  the  perusal  of  these  provisions,  it  will  be  ap- 
parent how  material  are  the  innovations  upon  the  iirst 
common  law  canon  of  descent,  made  by  these  statutes. 
And  perhaps  it  may  still  more  plainlj'  appear,  when, 
after  having  set  forth  all  the  common  law  canons,  the 
existing  English  rules  of  descent  are  stated  seriatim.. 
(See  Wms.  Real  Prop.  114,  &  seq. ;  Post,  p.  466.) 
2'.  Canon  II.  The  Male  Issue  shall  be  admitted  before 
the  Female.     (2  Bl.  Com.  212.) 

The  preference  of  males  to  females  is  agreeable  to 
the  law  of  succession  a;mongst  the  Jews,  and  also 
amongst  the  Athenians;  but  was  unknown  to  the  laws 
•of  Rome,  which  made  no  distinction  between  brothers 
and  sisters.  The  reason  of  the  preference  by  the 
common  law  is  deduced  from  feudal  principles;  for 
by  the  genuine  and  original  policy  of  thalrconstitution, 
no  female  could  ever  succeed  to  a  proper  feud,  being 
incapable  of  performing  those  military  services  for 
the  sake  of  which  that  system  was  established.  The 
common  law,  however,  does  not  extend  to  a  total  ex- 
clusion of  females,  like  the  Salic  law  and  others;  it 
only  postpones  them  to  males  of  the  same  degree.  (2 
Bl.  Com.  213-'14.) 
3'.  Canon  III.  "Where  there  are  two  or  more  males  in 
equal  degree,  the  eldest  only  shall  inherit;  but  the 
Females  all  together.     (2  Bl.  Com.  214.) 

The  Jews  allowed  some,  although  not  an  exclusive 
advantage  to  primogeniture,  giving  to  the  eldest  son 
a  double  portion  of  the  inheritance.  The  Greeks, 
Romans,  Britons,  Saxons,  and  even  originally  the 
Feudists,  divided  the  lands  equally ;  some  among  all 
the  children  at  large,  and  some  among  the  males  only. 
But  when  the  emperors  began  to  create  honorary 
''  feuds,  or  titles  of  nobility,  it  was  found  necessary  (in 
order  to  preserve"  their  dignity),  to  make  them  im- 
partible, or  (as  they  styled  them)  feuda  individua, 
and  in  consequence  descendible  to  the  eldest  son  alone. 
This  example  was  farther  enforced  by  the  incon- 
veniences that  attended  the  splitting  of  estates,  namely, 
the  division  of  military  services,  the  multitude  of  in- 
fant tenants  incapable  of  performing  any  duty,  the 
consequent  weakening  of  the  strength  of  the  king- 
dom, and  the  inducing  younger  sons  to  take  up  with 
the  business  and  idleness  of  a  country  life,  instead  of 
being  serviceable  to  themselves  and  the  public,  by 
engaging  in  mercantile,  military,  civil  or  ecclesiastical 
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employments.  These  reasons  occasioned  an  almost 
total  change  in  the  method  of  feudal  inheritances  on 
the  continent  of  Europe;  so  that  the  eldest  male  be- 
gan universally  to  succeed  to  the  whole  of  the  lands 
in  all  military  tenures;  and  in  this  condition  the  feu- 
dal constitution  was  established  in  England  by  William 
the  Conqueror.     (2  Bl.  Com.  214-'15.) 

Socage  estates,  however,  are  mentioned  by  Glanvil 
in  the  reign  of  Henry  II,  as  frequently  descending  to 
all  the  sons  equally.  JBut  in  the  time  of  Henry  III, 
we  find  by  Bracton  that  socage  lands,  in  imitation  of 
lands  in  chivalry,  had  almost  entirely  fallen  into  the 
right  of  succession  by  primogeniture,  according  to  this 
third  canon,  except  in  the  county  of  Kent,  where  they 
gloried  in  the  preservation  of  their  ancient  gavelkind 
tenure,  of  which  a  principal  incident  was  a  joint  in- 
heritance of  all  the  sons;  and  except  also,  in  some 
particular  manors  and  townships,  where  their  local 
customs  continued  the  descent,  sometimes  to  all,  some- 
times to  the  ymmgest  son  only,  or  in  ■  other  more  sin- 
gular methods  of  succession.  (2  Bl.  Com.  215-'16;. 
Ante,  p.  67.) 

The  succession  of  females  was  left  as  by  the  ancient 
law,  subject  to  an  equal  division;  for  they  were  all 
alike  incapable  of  military  service;  and  therefore  one 
main  reason  of  preferring  the  eldest  -ceasing,  such 
preference  would  laave  been  injurious  to  the  rest;  and 
the  other  principal  purpose,  the  prevention  of  the  too 
minute  subdivision  of  estates,  was  left  to  be  considered 
and  provided  for  by  the  lords,  who  had  the  disposal  of 
these  female  heiresses  in  marriage.  However,  the 
succession  by  primogeniture,  even  among  females,, 
took  place  as  to  the  iiiheritance  of  the  crown ;  wherein 
the  necessity  of  a  sole  and  determinate  succession  is 
as  great  in  the  one  sex  as  the  other.  And  the  right 
of  sole  succession,  though  not  of  primogeniture,  was 
also  established  with  respect  to  dignities  and  titles  of 
honor  descended  on  females.  (2  Bl.  Com.  215-'16.) 
4'.  Canon  IV.  The  linfeal  descendants,  in  infinitum, 
of  any  person  deceased,  shall  represent  their  ancestor  ,\ 
that  is,  shall  stand  in  the  same  place  as  the  person 
himself  would  have  done,  had  he  been  living.  (2  BL 
Com.  217.) 

This  taking  by  representation  is  called  succession 
in  stirpes,  qx per  stirpes,  according  to  the  roots;  since 
all  the  branches  inherit  the  same  share  that  their  root, 
whom  they  represent,  would  have  done.  And  in  this 
manner  also  was  the  Jewish  succession  directed;  but 
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the  Roman  law  somewhat  differed  from  it.  In  the 
descending  line,  the  right  of  representation  continued 
in  infinitum;  and  in  all  cases,  the  inheritance  always 
descended  in  stirpes.  Thus,  if  one  of  three  daughters 
died  leaving  ten  children,  and  then  the  father  died, 
the  two  surviving  daughters  had  each  one-third  of  his 
effects,  and  the  ten  grand-children  had  the  remaining 
third  divided  between  them;  and  so,  if  all  the  daugh- 
ters had  died  before  the  father,  leaving  respectively 
ten,  six,  and  two  children,  the  estate  would  have  been 
divided  into  three  parts,  going  in  stirpes  to  the  off- 
spring of  each  daughter.  But  amongst  collaterals, 
representation  had  no  place,  unless  the  persons  suc- 
ceeding to  the  inheritance  were  of  unequal  degree. 
Thus,  if  any  person  of  equal  degree  with  the  persons 
represented  were  still  subsisting  (as  if  the  deceased 
left  one  brother,  and  two  nephews,  the  sons  o^f  another 
brother),  the  succession  was  guided  still  hy  the  roots; 
but  if  both  brethren  were  dead,  leaving  issue,  then 
their  representatives  in  equal  degree  became  them- 
selves principals,  and  shared  the  inheritance  per  ca- 
pita ;  that  is,  share  and  share  alike ;  they  being  them- 
selves now  the  next  in  degree  to  the  ancestor,  in  their 
own  right,  and  not  by  right  of  representation.  So  if 
the  next  heirs  of  J  S  be  six  nieces,  three  by  one  sister, 
two  by  another,  one  by  a  third,  his  inheritance  by 
the  Roman  law  was  divided  into  six  parts,  and  one 
given  to  each  of  the  nieces ;  whereas  the  common  law 
in  this  case  would  still  divide  it  only  into  three  parts, 
and  distribute  it  per  stirpes,  thus:  one- third  to  the 
three  children  who  represent  one  sister,  another  third 
to  the  two  who  represent  the  second,  and  the  remain- 
ing third  to  the  one  child  who  is  the  sole  representa- 
tive of  her  mother.  (2  Bl.  Com.  217-18;  Just.  Inst. 
Ill,  i.  6.) 

The  common  law  mode  of  representation  is  the 
necessary  consequence  of  the  double  preference  which 
that  law  gives  first  to  the  male  issue,  and  next  to  the 
first-born  among  the  males,  to  both  which  the  Roman 
law  is  a  stranger.  For  if  all  the  children  of  three 
sisters  were  in  England  to  claim  per  capita,  in  their 
own  right  as  next  of  kin  to  the  ancestor,  without  any 
respect  to  the  stocks  whence  they  sprung,  and  those 
children  were  partly  male  and  partly  female,  then  the 
eldest  male  among  them  would  exclude,  not  only  his 
own  brethren  and  sisters,  but  all  the  issue  of  the 
other  two  daughters.     (2  Bl.  Com.  217  &  seq.) 
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2^.  Primary  Canons  of  Descent  applicable  to  Collateral 
Kindred  as  Heirs;  "W.  C. 

Canon  Y.  On  failure  of  linpal  descendants,  or  issue 
of  the  person  last  seised,  the  inheritance  shall  descend 
to  his  collateral  relations,  being  of  the  blood  of  the 
first  purchaser,  subject  to  Canons  II,  III,  and  lY.  (2 
Bl.  Com.  220.) 

This  rule,  so  far  as  it  pays  regard  to  the  blood  of  the 
first  purchaser,  is  purely  of  feudal  original.  It  was 
entirely  unknown  among  the  Jews,  Greeks,  and  Ro- 
mans; none  of  whose  laws  looked  any  further  than 
the  person  himself  who  died  seised  of  the  estate,  but 
assigned  him  an  heir,  without  considering  by  what  title 
he  gained  it,  or  from  what  ancestor  he  derived  it. 

When  feuds  first  began  to  be  hereditary,  it  was  made 
a  necessary  qualification  of  the  heir  who  would  succeed 
,  to  a  feud,  that  he  should  be  of  the  blood  of,  that  is, 
lineally  descended  from,  the  first  feudatory  or  pur- 
chaser. In  consequence  whereof,  if  a  vassal  died  seised 
of  a  feud  of  his  own  acquiring,  or  feudum,  novum,  it 
could  not  descend  to  any  but  his  own  offspring;  not 
even  to  his  brother,  because  he  was  not  descended  from 
the  first  acquirer.  But  if  it  was  feudum  antiquum,  that 
is,  one  descended  to  the  vassal  from  his  ancestors,  then 
his  brother,  or  such  other  collateral  relation  as  was  de- 
scended, and  derived  his  blood  from  the  first  feudatory, 
might  succeed  to  such  inheritance.  The  true  feudal 
reason  for  which  rule  was  this,  that  what  was  given  to 
a  man  for  his  personal  service  and  personal  merit 
ought  not  to  descend  to  any  but  the  heirs  of  his  body. 
And,  therefore,  in  the  feudal  donation  the  word  heirs 
extended  only  to  the  descendants  from  the  first  vassal, 
the  will  of  the  donor,  or  original  lord,  (when  feuds 
began  to  turn  from  life-estates  into  inheritances,  as  de- 
scribed. Ante  p.  59),  not  being  to  make  feuds  absolutely 
hereditary,  like  the  Roman  allodium,  but  hereditary 
only  sub  modo  ;  not  hereditary  to  the  collateral  rela- 
tions, or  lineal  ancestors,  or  husband  or  wife  of  the  feud- 
atory, but  to  the  issue  descended  from  his  body  only. 

However,  in  process  of  time,  when  the  feudal  rigor 
was  in  part  abated,  a  method  was  invented  to  let  in  the 
collateral  relations  of  the  grantee  to  the  inheritance, 
by  granting  him  a  feudum  novum  to  hold  ut  feudum 
antiquum,  that  is,  with  all  the  qualities  annexed  of  a 
feud  derived  from  his  ancestors,  and  then  the  collateral 
relations  were  admitted  to  succeed  even  in  infinitum, 
because  they  might  have  been  of  the  blood  of,  that  is, 
descended  from,  the  first  imaginary  purchaser.     For 


OHAP.  XIV.]  OF  TITLE  BY  DESCENT.  463 

since  in  such  general  grants  it  is  not  ascertained 
whether  the  feud  shall  be  held  ut  feudum  paternum,  or 
ut  feuclum  avitum,  but  utfeuduni  antiqutim,  merely, 
that  is,  as  a  feud  of  indefinite  antiquity,  the  law  will 
not  ascertain  from  which  of  the  ancestors  of  the  grantee 
the  land  shall  be  supposed  to  have  descended;  and, 
therefore,  it  admits  any  of  his  collateral  kindred,  (who 
have  the  other  requisites),  to  the  Inheritance,  because 
every  collateral  kinsman  must  be  descended  from  some 
one  of  his  lineal  ancestors. 

Of  this  nattire  are  all  the  grants  oi  fee-simple  estates 
in  England ;  for  there  is  now  no  such  thing  in  law  as 
the  grant  of  Sifeiud.um,  novum,  to  be  held  ut  novum,, 
unless  in  case  of  -a  fee-tail,  where  the  rule  is  strictly 
observed,  and  none  but  the  lineal  descendants  of  the 
donee  in  tail  are  admitted ;  but  every  grant  of  lands  in 
fee-simple  in  England  is  a  feud  whose  antiquity  is  in- 
definite ;  and,  therefore,  any  of  the  collateral  kindred 
of  the  grantee  are  capable  of  being  called  to  the  in- 
heritance. 

Yet,  when  an  estate  has  really  descended  in  a  course 
of  inheritance,  the  common  law  observes  the  strict  feu- 
dal rule,  and  admits  none  but  the  heirs  of  those  through 
whom  the  inheritance  has  passed ;  for  all  others  have 
demonstrably  none  of  the  blood  of  the  first  purchaser 
in  them. 

The  great  and  general  principle,  then,  upon  which 
the  common  law  touching  collateral  inheritance  depends 
is  this  :  that  upon  failure  of  issue  in  the  last  proprietor 
the  estate  shall  descend  to  the  blood  of  the  first  pur- 
chaser ;  or  that  it  shall  result  back  to  the  heirs  of  the 
body  of  that  ancestor  from  whom  it  either  really  has, 
or  is  supposed  by  fiction  of  law  to  have  originally  de- 
scended.    (2  Bl.  Com.  221,  &c.) 

This  fifth  canon  is  considerably  modified  by  the  stat- 
utes above  named,  (3  &  4  Wm.  lY,  c.  106,  and  22  &  23 
Yict.  c.  35.)  Thus,  the  case  contemplated  by  the  canon 
as  amended  is  not  the  failure  of  issue  of  the  person 
last  seised,  but  of  the  last  purchaser  ;  and  then  the  in- 
heritance is  not  to  pass  immediately  to  collateral  rela- 
tions, but  to  the  nearest  lineal  ancestor  (preferring  male 
ancestors,  and  their  descendants),  who  is  then  to  be  re- 
garded as  tlie purchaser,  from  whom  the  descent  of  those 
thenceforth  claiming  as  heirs  is  to  be  derived.  And 
when  at  length,  upon  failure  of  such  lineal  ancestors, 
an  heir  is  to  be  sought  amongst  collateral  relatives, 
those  of  the  half-Mood,  though  postponed  to  kinsmen 
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in  the  same  degree,  of  the  whole  blood,  are  yet  not  eos- 
cluded.     (Wms.  Real  Prop.  118-'19,  121-'2.) 

The  remaining  rules  of  inheritance  are  only  rules  of 
evidence,  calculated  to  aid  in  investigating  the  question 
of  who  the  purchasing  ancestor  was ;  which  in  feuds 
vere  antiquis  has  in  process  of  time  been  forgotten,  and 
is  supposed  so  to  be  in  feuds  that  are  held  ut  antiquis. 
TheSe  rules  may  therefore  be  denominated  secondary 
canons.  (2  Bl.  Com.  223-'4.) 
2^.  Secondary  Canons  of  Descent  at  Common  Law  ;  W.  C. 
1^.  Canon  VI  The  collateral  heir  of  the  person  last 
seised  must  be  his  next  collateral  kinsman  of  the  whole 
Mood.     (2  Bl.  Com.  224  &  seq.) 

The  heir  must  be  first  the  next  collateral  kinsman, 
either  personally  ov  jure  representationis,  as  already  de- 
scribed {Ante  p.  460),  which  proximity  is  recokoned 
according  to  the  canonical  degrees  of  consanguinity 
before  mentioned ;  and  he  must  be  secondly,  at  com- 
mon law,  of  the  whole  Hood,  that  is  descended  not  only 
from  the  same  ancestor,  but  from  the  same  couple  of 
ancestors.  The  total  exclusion  of  the  half-blood  from 
the  inheritance  is  not  so  much  to  be  considered  in  the 
light  of  a  rule  of  descent,  as  of  a  rule  of  evidence  ;  an 
auxiliary  rule  to  carry  into  execution  the  fifth  canon, 
which  requires  that  the  inheritance  shall  continue  in 
the  blood  of  the  first  purchaser.  A  collateral  relative 
of  the  whole  blood  can  have  no  ancestors  beyond  or 
higher  than  the  common  stock,  but  what  are  equally 
the  ancestors  of  the  propositus  also,  and  those  of  the 
propositus  are  vice  versa  his.  He,  therefore,  is  very 
likely  to  be  derived  from  that  unknown  ancestor  of  the 
propositus  from  whom  the  inheritance  descended.  But 
a  kinsman  of  the  half-blood  has  but  one-half  of  his  an- 
cestors above  the  common  stock,  the  same  as  those  of 
the  propositus,  and  therefore  there  is  not  the  same  pro- 
bability of  that  requisite  of  the  common  law,  that  he 
be  derived  from  the  blood  of  the  first  purchaser.  This 
is  doubtless  the  best  reason  that  can  be  given  for  this  ex- 
clusion of  the  half-blood,  but  it  must  be  admitted  to  be 
very  far  from  satisfactory.  In  the  first  place,  it  does 
not  justify  the  peremptory  and  total  exclusion  of 
the  half-blood,  but  only  its  postponement ;  and  next, 
it  neglects  the  obvious  consideration,  that  there  is  or 
may  be  a  greater  probability  that  a  nearer  kinsman  of 
the  half-blood  is  derived  from  the  blood  of  the  first 
purchaser,  than  a  more  remote  kinsman  of  the  whole 
blood.     (2  Bl.  Com.  224,  227,  228,  &  n  (29).) 

This  canon  is  also  materially  changed  by  the  statutes 
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before  referred  to  (3  &  4  Wm.  IV,  c.  106,  and'22  &  23 
Vict.  c.  36),  whereby  kinsmen  of  the  half-Mood  are  not 
excluded,  but  only  postponed.  Thus,  it  is  provided  that 
a  kinsman  of  the  half-blood  shall  inherit  next  after  a 
kinsman  in  the  same  degree  of  the  whole  blood,  and 
after  the  issue  of  such  kinsman,  when  the  common  an- 
cestor is  a  male,  and  next  after,  the  common  ancestor, 
when  such  ancestor  is  a  female.  (Wms.  Real  Prop. 
121.) 

By  the  effect  of  this  provision,  and  of  that  referred 
to  above,  under  Canon  Y,  {Ante  p.  463),  the  collateral 
kinsman  who  is  to  sucqeed,  whether  of  the  whole  or 
half-blood,  must  trace  his  descent  from  the  last  pur- 
chaser; or  if  his  heirs  have  failed,  and  where  the  land  is 
descendible  as  if  an  ancestor  had  been  the  purchaser 
thereof;  if  his  heirs  have  also  failed,  then  from  the  per- 
son last  entitled  to  the  land.  ("Wms.  Real  Prop.  114- 
'15,  122.) 
2^^.  Canon  YII.  In  collateral  inheritances,  the  male 
stock  shall  he  preferred  to  the  female,  (that  is,  kindred 
derived  from  the  blood  of  the  male  ancestors,  however 
remote,  shall  be  admitted  before  those  from  the  blood 
of  the  female,  however  near),  unless  where  the  lands 
have,  in  fact,  descended  from  a  female.  (2  Bl  Com. 
234  &  seq.) 

This  is  also  an  auxiliary  canon,  or  mere  rule  of  evi- 
dence founded  upon  Canon  V,  which  insists  upon  col- 
lateral kinsmen,  in  order  that  they  may  be  heirs,  being 
of  the  blood  of  the  first  purchaser ;  for  if  it  is  not 
known  whether  the  inheritance  came  by  the  male  or 
female  line  of  ancestors,  it  is  probable  that  it  came  by 
the  male,  because  in  the  descending  line,  by  Canon  II, 
males  are  preferred  to  females.  In  the  absence,  there- 
fore, of  any  contrary  proof,  the  first  purchaser  and  his 
blood  are  more  likely  to  be  found  amongst  the  male 
than  the  female  stocks.  (2  Bl.  Com.  236-'6;  Wms. 
Real  Prop.  120.) 
6*.  The  Kindred  who  hy  Statute  in  England,  are  to  take  as 
Heirs,  and  their  Shares. 

It  will  be  suificient  under  this  head  merely  to  state  the 
rules  without  enlarging  on  them.  The  student,  however, 
will  not  fail  to  observe  that  if  in  some  cases  antique  fan- 
cies, and  in  others  what  savors  of  want  of  reason,  not  to 
say  of  injustice,  has  been  obviated,  the  system  of  de- 
scents as  a  whole  has  been  rendered  more  complicated, 
and  more  difficult  of  application.  The  summary  of  the 
rules  is  derived  from  Mr.  Williams's  neat  and  perspicuous, 
but  very  brief  essay  on  the  principles  of  the  law  of  real 
30 
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property  for  the  use  of  students  in  conveyancing;  and  the 
student  is  advised  to  study  the  table  of  descents  given  by 
that  writer,  in  illustration  of  the  rules.     (Wms.   Keal 
Prop.  122.) 
W.  C. 

Is.  FiJ'st  Rules.  Inheritances  shall  lineally  descend,-  in 
the  first  place,  to  the  issue  of  the  last  purchaser,  in 
infinitum.     (Wms.  Real  Prop.  114.) 

The  word  j)urchase  here  is  employed,  of  course,  in  its 
technical  sense,  to  denote  possession  to  which  one  comes 
not  by  title  of  descent ;  so  that  the  purchaser  from  whom 
descent  is  to  be  traced  is  the  last  person  who  had  a  right 
to  the  land,  and  who  cannot  be  proved  to  have  acquired 
it  by  descent,  &c'.     (Wms.  Real  Prop.  114.) 

2*.  Second  Rule.  The  male  issue  shall  be  admitted  before 
the  female.     (Wms.  Real  Prop.  115.) 

3s.  Third  Rule.  Where  two  or  more  of  the  male  issue 
are  in  equal  degree  of  consanguinity  to  the  purchaser, 
the-  eldest  only  shall  inherit;  but  the  females  shall  in- 
herit all  together.     (Wms.  Real  Prop.  116.) 

4s.  Fourth  Rule.  All  the  lineal  descendants  in  infinitum, 
of  any  person  deceased  shall  represent  their  ancestor; 
that  is,  shall  stand  in  the  same  place  as  the  person  him- 
self would  have  done,  had  he  been  living.  (Wms.  Real 
Prop.  117.) 

5s.  Fifth  Rule.  On  failiu'e  of  lineal  descendants,  or  issue 
of  the  purchaser,  the  inheritance  shall  descend  to  his 
nearest  lineal  ancestor.     (Wms.  Real  Prop.  118.) 

6s.  Sixth  Rule.  The  father,  and  all  the  male  paternal  an- 
cestors of  \)siQ  purchaser,  and  their  descendants,  shall  be 
admitted,  before  any  of  the  female  paternal  ancestors, 
or  their  heirs;  all  the  female  paternal  ancestors  and 
their  heirs  before  the  mother,  or  any  of  the  maternal 
ancestors,  or  her  or  their  descendants;  and  the  mother 
and  all  the  tnale  maternal  ancestors,  and  her  and  their 
descendants,  before  any  of  the  female  maternal  ances- 
tors, or  their  heirs.     (Wms.  Real  Prop.'  120.) 

7s.  Seventh  Rule.  A  kinsman  of  the  half-blood  shall  be 
capable  of  being  heir;  and  such  kinsman  shall  inherit 
next  after  a  kinsman  in  the  same  degree  of  the  whole 
blood,  and  after  the  issue  of  such  kinsman,  when  the 
common  ancestor  is  a  male,  and  next  after  the  common 
ancestor,  when  such  ancestor  is  a  female.  (Wms.  Real 
Prop.  121.) 

8s.  Eighth  Rule.  Inthe  &drm.e,&w'<a:  oi  female  paternal  an- 
cestors, the  mother  of  the  more  remote  male  paternal 
ancestor,  and  her  heirs,  shall  be  preferred  to  the  mother 
of  a  less  remote  male  paternal  ancestor,  and  her  heirs  ; 
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and  so  in  the  admission  of  female  maternal  ancestors. 
(Wms.  Real  Prop.  122 ;  2  Bl.  Com.  238.) 
9s.  Ninth  Rule.  Where  there  is  a  total  failure  of  heirs  of 
the  purchaser,  or  where  any  land  shall  be  descendible 
as  if  an  ancestor  had  been  the  purchaser  thereof,  and 
there  is  a  total  failure  of  the  heirs  of  such  ancestor,  the 
land  shall  descend,  and  the  descent  shall  thenceforth  be 
traced  from  the  person  last  entitled  to  the  land,  as  if  he 
had  been  the  purchaser  thereof.  (Wms.  Real  Prop.  122.) 
4^-  The  Virginia  Law  of  Descents. 

From  the  first  settlement  of  the  colony  of  Virginia, 
down  to  1st  January,  1787,  the  common  law  of  descent 
prevailed  within  its  limits.  The  independence  of  the  colony 
having  been  declared  by  the  convention-legislature,  29th 
June,  I7f6,  in  October  of  the  same  year,  an  act  was  passed 
for  a  general  revisal  of  the  whole  code  of  laws.  The  com- 
mission- for  the  purpose  consisted  of  Edmund  Pendleton, 
George  Wythe,  George  Mason,  Thomas  Ludwell  Lee,  and 
Thomas  Jefferson  ;  and  Mr.  Jefferson  has  preserved  an  in- 
teresting, though  very  brief  memorial  of  its  deliberations 
and  action. 

"  We  agreed  to  meet,"  says  he,  "  at  Fredericksburg,  to 
settle  the  plan  of  operation,  and  to  distribute  the  work. 
We  met  there  accordingly  on  the  13th  of  January,  1777. 
The  first  question  was,  whether  we  should  propose  to 
abolish  the  whole  existing  system  of  laws,  and  prepare  a 
new  and  complete  institute,  or  preserve  the  general  system, 
and  ojily  modify  it  to  the  present  state  of  things.  Mr. 
Pendleton,  contrary  to  his  usual  disposition  in  favor  of 
ancient  things,  was  for  the  former  proposition,  in  which  he 
was  joined  by  Mr.  Lee.  To  this  it  was  objected,  that  to 
abrogate  our  whole  system  would  be  a  bold  measure,  and 
probably  far  beyond  the  views  of  the  legislature;  that  thej^ 
had  been  in  the  practice  of  revising,  fi:ora  time  to  time,  the 
laws  of  the  colony,  omitting  the  expired,  the  repealed,  and 
the  obsolete,  amending  only  those  retained,  and  probably 
•meant  we  should  now  do  the  same,  only  including  the 
British  statutes  as  well  as  our  own ;  that  to  compose  a  new 
institute,  like  those  of  Justinian  and  Bracton,  or  that  of 
Blackstone,  which  was  the  mqdel  proposed  by  Mr.  Pen- 
dleton, would  be  an  arduous  undertaking,  of  vast  research, 
of  great  consideration  and  judgment;  and  when  reduced 
to  a  text,  every  word  of  that  text,  from  the  imperfection  of 
human  language,  and  its  incompetence  to  express  distinctly 
every  shade  of  idea,  would  become  a  subject  of  question 
and  chicanery,  until  settled  by  repeated  adjudications;  that 
this  would  involve  us  for  ages  in  litigation,  and  render  pro- 
perty uncertain,  until  like  the  statutes  of  old,  every  word 
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had  been  tried  and  settled  by  numerous  decisions,  and  by 
new  volumes  of  reports  and  commentaries;  and  that  no  one 
of  us,  probably,  would  undertake  such  a  work,  which  to  be 
systematical,  must  be  the  work  of  one  hand.  This  last 
was  the  opinion  of  Mr.  "Wythe,  Mr.  Mason,  and  myself. 
When  we  proceeded  to  the  distribution  of  .the  work,  Mr. 
Mason  excused  himself,  as,  being  no  lawyer,  he  felt  him- 
self unqualified  for  the  work,  and  he  resigned  soon  after. 
Mr.  Lee  excused  himself  on  the  same  ground,  and  died 
indeed  in  a  short  time.  The  other  two  gentlemen,  there- 
fore, and  myself,  divided  the  work  among  us.  The  com- 
mon law,  and  statutes  to  the  4  James  I.  (when  our  separate 
legislature  was  established),  were  assigned  to  me;  the 
British  statutes,  from  that  period  to  the  present  day,  to 
Mr.  Wythe;  and  the  Virginia  (colonial)  laws  to  Mr.  Pen- 
dleton. As  the  law  of  .descents,  and  the  criminal  law  fell, 
of  course,  within  my  portion,  I  wished  the  committee  to 
settle  the  leading  principles  of  these,  as  a  guide  for  me  in 
framing  them ;  and  with  respect  to  the  iirst  I  proposed  to 
abolish  the  law  of  primogeniture,  and  to  make  real  estate 
descendible  in  parcenary  to  the  next  of  kin,  as  personal 
property  is  by  the  statute  of  distribution.  Mr.  Pendleton 
"wished  to  preserve  the  right  of  primogenitui'e,  but  seeing 
at  once  that  that  could  not  prevail,  he  proposed  we  should 
adopt  the  Hebrew  principle,  and  give  a  double  portion  to 
the  elder  son.  I  observed  that,  if  the  felder  son  could  eat 
twice  as  much,  or  do  double  work,  it  might  be  a  natural 
evidence  of  his  right  to  a  double  portion  ;  but  being  on  a 
par  in  his  powers  and  wants  with  liis  brothers  and  sisters, 
he  should  be  on  a  par  also  in  the  partition  of  the  patri- 
mony ;  and  such  was  the  decision  of  the  other  members. 

"  On  the  subject  of  the  criminal  law,  all  were  agreed  that 
the  punishment  of  death  should  be  abolished,  except  for 
treason  and  murder ;  and  that  for  other  felonies  should  be 
substituted  hard  labor  in  the  public  works,  and  in  some 
cases  the  Lex  talionis.  How  this  last  revolting  principle 
came  to  obtain  our  approbation,  I  do  not  remember. 
There  remained,  indeed,  in  our  laws,  a  vestige  of  it  in  the 
single  case  of  a  slave ;  it  was  the  English  law  in  the  time 
of  the  Anglo-Saxons,  copied  probably  from  the  Hebrew 
law  of  "  an  eye  for  an  eye,  a  tooth  for  tooth,"  (Exod.  xxi. 
24 ;  Levit.  xxiv.  20 ;  Deut.  ix.  21),  and  it  was  the  law  of 
several  ancient  people ;  but  the  modern  mind  had  left  it  f  al- 
in  the  rear  of  its  advances.  These  points,  however,  being 
settled,  we  repaired  to  our  respective  homes  for  the  prepa- 
ration of  the  work. 

"  In  the  execution  of  my  part,  I  thought  it  material  not 
to  vary  the  diction  of  the  ancient  statutes  by  modernizing 
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it,  nor  to  give  rise  to  new  questions  by  new  expressions. 
The  text  of  these  statutes  had  been  so  fully  explained  and 
defined  by  numerous  adjudications,  as  scarcely  ever  now  to 
produce  a  question  in  our  courts.  I  thought  it  would  be 
useful  also  in  all  new  draughts  to  reform  the  style  of  the 
later  British  statutes,  and  of  our  own  acts  of  Assembly; 
which  from  their  verbosity,  their  endless  tautologies,  their 
involutions  of  case  within  case,  and  parenthesis  within 
parenthesis,  and  their  multiplied  efforts  at  certainty,  by 
saids  and  aforesaids,  by  ors  and  by  ands,  to  make  them 
more  plain,  are  really  rendered  more  perplexed  and  incom- 
prehensible, not  only  to  common  readers,  but  to  lawyers 
themselves. 

"We  were  employed  in  this  work  from  that  time  to 
February,  1779,  when  we  met  at  Williamsburg ;  that  is  to 
say,  Mr.  Pendleton,  Mr.  Wythe,  and  myself;  and  meeting 
day  by  day,  we  examined  critically  our  several  parts,  sen- 
tence by  sentence,  scrutinizing  and  amending,  until  we  had 
agreed  on  the  whole.  We  then  returned  home,  had  fair 
copies  made  of  our  several  parts,  which  were  reported  to 
the  General  Assembly,  June  18,  1779,  by  Mr.  Wythe  and 
myself,  Mr.  Pendleton's  residence  being  distant,  and  he 
having  authorized  us  by  letter  to  declare  his  approbation. 

"We  had  in  this  work  brought  so  much  of  the  common 
law  as  it  was  thought  necessary  to  alter,  all  the  British 
statutes  from  magna  charta  to  the  present  day ;  and  all  the 
laws  of  Virginia,  from  the  establishment  of  our  legislature, 
4  Jac.  I  (or  rather  from  the  date  of  the  first  charter  of 
Virginia),  to  the  present  time,  which  we  thought  should  be 
retained,  within  the  compass  of  one  hundred  and  twenty- 
six  bills,  making  a  printed  folio  of  ninety  pages  only. 

"Some  bills  were  taken  out  occasionally,  from  time  to 
time,  and  passed;  but  the  main  body  of  the  work  was  not 
entered  on  by  the  legislature  until  after  th^  general  peace, 
in  1785,  when,  by  the  unwearied  exertions  of  Mr.  Madison, 
in  opposition  to  the  endless  quibbles,  chicaneries,  perver- 
sions, vexations  and  delays  of  lawyers  and  demi-lawyers, 
most  of  the  bills  were  passed  by  the  legislature,  with  little 
alteration."     (1  JefE.  Mem.  34,'&c.) 

Under  these  circumstances  was  our  present  statute  of 
descents  framed.  Although  enacted  into  a  law  in  October, 
1785,  it  took  effect  only  from  1st  January,  1787.  (12 
Hen.  Stats.  138.) 

It  is  worthy  of  observation,  that  although  this  statute 
wholly  abrogated  the  common  law  canons  of  descent,  and 
substituted  therefor  an  entirely  new  system,  applicable  to 
every  possible  case  which  can  happen,  and  governed  by 
new  analogies,  yet  so  clear  was  its   framer's  perception 
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of  his  own  scheme,  and  so  lucid  his  language,  that  no  seri- 
ous controversy  as  to  its  meaning  arose  for  forty  years,  and 
the  question  then  raised  having  been  settled  (Davis  v. 
Rowe,  6  Rand.  363,  409,  435),  none  of  consequence  has 
since  been  suggested,  notwithstanding  one  or  two  sections, 
incorporated  several  years  afterwards,  have  been  the  sub- 
ject of  repeated  litigation.    (1  Tuck.  Com.  (B.  II),  196-'7 
&  n  (a) ;  Browne  &  als  v.  Turberville  &  als,  2  Call.  398 
404;   Templeman   v.   Steptoe,   1   Munf.   339;   Billiard  v. 
Tomlinson,  1  Munf.  183;  Owen  v.  Cogbill,  4  H.  &  M.  487 
Liggon  V.  Fuqua,  6  Munf.  S81.     See  Grarland  v.  Harrison, 
8  Leigh,  368 ;  Hepburn  &  als  v.  Dundus  &  als,  13  Grat. 
223.) 

'    The  present  statute  of  descents  may  be  seen  Y.  C.  1873, 
c.  119,     Its  provisions  may  be  arranged  under  the  follow- 
ing heads :  (1),  The  subject-matter  of  descent  by  the  statute; 
(2),  The  persons  to  take  by  descent;  (3),   The  shares  in 
which  several  co-heirs  are  to  take;  and  (4),  Miscellaneous 
provisions ; 
W.  C. 
1^.  The  Subject-matter  of  Descent  in  Virginia,  by  the  statute. 
It  is  title  to  any  real  estate  of  inheritance.    (Y.  C.  1873, 
c.  119,  §  1.) 
2'.  The  Persons  to  take  by  Descent  in  Yirginia ;  W.  C. 
18.  Tlie  General  Rule. 

The  inheritance  shall  pass  in  parcenary  to  such  of  the 
decedent's  kindred,  male  and  female,  as  are  not  alien 
enemies,  in  the  following  course:  persons  en  ventre  sa 
mere  at  decedent's  death,  and  born  in  ten  months  tliere- 
after,  being  capable  of  taking,  as  if  then  in  ieing.  (Y. 
C.  1873,  c.  119,  §  1,  8;  Id.  c.  4,  §  18.) 
W.  C. 
1''-  Kindred  of  Decedent  hy  Hood. 

Tlrey  take  in   the  following  course  (Y.  C.  1873,  c. 
119,  §  1  (cl.  1  to  10).): 
W.  C. 
1'.  Children  and  their  Descendants; 
2\  Father; 

3\  Mother,  Brothers  and  Sisters,  and  their  Descendants ; 

4'.  Inheritance  divided  into  two  Moieties;  one  going  to 

the  Paternal,  and  the  other  to  the  Maternal  kindred, 

in  the  following  course ;  and  if  there  be  no  kindred  on 

one  side,  tlien  the  whole  goes  to  the  other;  W.  C. 

1".  To  the  Grandfatlier; 

S''-  To  the    Grandmother,  Uncle,  and   Aunts    on   the 

same  side,  and  their  Descendants. 
3*^.  To  the  Great-Grandfathers,  or  Great-Grandfather, 
if  there  be  but  one. 
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4:^.  To  the  Great-Grandmothers,  or  Great-Grandmother 
if  there  be  but  one,  and  the  brothers  and  sisters  of 
the  grandfathers  and  grandmothers,  and  their  de- 
scendants. 
5'^.  And  so  on,  in  other  cases,  without  end,  passing  to 
the  nearest  lineal  male  ancestors,  and  for  want  of  them, 
to  the  nearest  lineal  female  ancestors,  in  the  same  de- 
gree, and  the  Descendants  of  such  male  and  female 
ancestors. 

This,  it  will  be  observed,  is  the  general  law  which 
the  statute  has  observed  in  its  dispositions,  from  the 
failure  of  children  of  decedent  and  their  descenda;nts, 
through  the  whole  course  of  descent. 
S''.  Connections  of  Decedent  by  Marriage. 

If  there  be  neither   maternal  nor  paternal  kindred, 
the  whole  inheritance  goes  as  follows: 
W.  C. 
1'.  To  the  Husband  or  Wife  of  Decedent. 
2'.  To  the  Kindred  of  Husband  or  "Wife,  in  like  course 
as  if  be  or  she  had  survived  the  Decedent,  and  died 
entitled  to  the  Estate. 
2K.  Exceptions  to  the  General  Rule;  W.  C. 
I''-  Where  Decedent  leaves  neither  Kindred  (by  blood) 
nor  connections  (by  marriage),  capable  to  take. 

The  inheritance  escheats  to  the  Com^nonioealth,  for 
the  benefit  of  the  literaiy  fund,  and  is  dedicated  exclu- 
sively to  the  common  schools.  (V.  C.  1873,  c.  109,  § 
3  &seq;  Id.  c.  78,  §  66;  Const.  1869,  Art.  YIII, 
§7,8.) 
2^.  Where  an  Infant  dies  without  issue,  having  title  to 
Heal  Estate,  derived  by  gift,  devise,  or  descent  from 
one  of  his  Parents. 

The  whole  shall  pass  to  his  kindred  on  the  side  of 
that  parent  from  whom  it  was  derived,  if  any  such  kin- 
dred be  living  at  the  death  of  the  infant.  If  there  be 
none  such,  then  it  shall  pass  to  his  kindred  on  the  side 
of  the  other  parent.     (V.  C.  1873,  c.  119,  §  9.) 

This  provision  mars  the  symmetry  of  the  original 
law  of  descents,  and  comes  not  out  of  Mr.  Jefferson's 
"  quiver  of  choice  arrows."  It  arose  out  of  a  solicitude 
to  prevent  estates  going  out  of  the  families  where  they 
originally  belonged,  and  it  is  the  only  instance  where 
any  respect  is  paid  by  the  statute  to  the  blood  of  the 
first  purchaser.  It  was  enacted  substantially  in  1790 
(13  Hen.  Stat.  122),  and  again  with  modifications  in 
1792  (  1  Stats,  at  large,  N.  S.  99),  and  has  given  occa- 
sion to  most  of  the  litigation  connected  with  our 
Jaw  of  descents.     (1  Tuck.  Com.  (B.  II)  196  &  seq,  & 
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n  (a);  Browne  v.  Turberville,  2  Call.  398,  404;  Tom- 
linson  v.  Dilliard,  3  Call.  105 ;  Dilliard  v.  Tomlinson, 
1  Munf.  183;  Templeman  v.  Steptoe,  1  Munf.  337; 
Addison  &  ux  v.  Gore's  Adm'r,  2  Munf.  279;  Liggon 
V.  Fuqua,  6  Munf.  281.) 

A  noteworthy  illustration  of  the  application  of  this 
enactment  is  afforded  by  the  case  of  Vaughan  v.  Jones, 
23  Grat.  444,  458  &  seq.  In  that  case,  the  real  estate 
of  R,  a  female  infant,  having  been  sold  under  decrees  in 
chancery,  for  the  purpose  of  partition  and  re-idvest- 
ment,  under  V.  C.  1873,  c.  120,  §  3,  and  c.  124,  §  2  & 
seq,  and  the  proceeds  committed  to  V,  her  guardian, 
upon  his  giving  bond  and  security  faithfully  to  account 
therefor;  and  in  1862,  K,  when  she  was  past  the  age  of 
eighteen,  having  married  B,  to  whom  her  guardian,  Y, 
paid  over  such  proceeds;  and  E  having  died  in  1864, 
still  under  the  age  of  twenty-one  years,  leaving  a  child 
which  survived  her  but  a  few  hours,  and  her  husband 
who  survived  the  child,  it  was  held  that  E.  having  died 
an  infant,  the  proceeds  of  her  real  estate,  in  pursance  of 
Y.  C.  1873,  c.  124,  §  12,  descended  as  real  estate  to 
her  child,  subject  to  her  husband's  curtesy,  and  upon 
the  death  of  the  child  passed  still  as  real  estate,  to  the 
heirs  of  the  child,  on  the  part  of  the  mother. 
3'.  The  Shares  in  which,  when  several  Heirs  come  together 
to  the  inheritance,  they  take  it ;  W.  C. 
18.  The  General  Rule. 

If  they  are  all  in  the  same  degree  of  relationship  to  the 
decedent,  they  take  per  capita  ,  or  by  persons  (that  is, 
equally);  if  in  unequal  degree,  the  nearest  take  per 
capita,  and  the  more  remote  take  per  stirpes,  or  by  stocks, 
that  is  to  say,  the  shares  of  their  deceased  ancestors,  being 
in  the  degree  of  the  nearest.  (Y.  C.  1873,  c.  119,  §  3,' 
Davis  V.  Rowe,  6  Rand.  355.) 

This  was  the  single  particular  wherein  the  statute,  as- 
it  came  from  Mr.  Jefferson's  hands,  was  wanting  in  per- 
spicuity.    As  it  originally  was  enacted,  it  ran  thus : 

"§  XIY.  And  where  the  children  of  the  intestate,  or 
his  mother,  brothers  and  sisters,  or  his  grandmother,  un- 
cles and  aunts,  or  any  of  his  female  lineal  ancestors  living,, 
with  the  children  of  his  deceased  lineal  ancestors,  male 
and  female  in  the  same  degree  come  into  the  partition,, 
they  shall  take  per  capita,  that  is  to  say  by  persons  ;  and 
where  a  part  of  them  being  dead,  and  a  part  living,  the 
issue  of  those  dead  have  a  right  to  partition,  such  issue 
shall  take_^er  stirpes,  or  by  stoclss,  that  is  to  say,  the  share 
of  their  deceased  parent."    (12  Hen.  Stats.  139.) 

It  was  re-enacted  in  the  same  terms  (as  §  16)  in  the 
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act  of  1792  (1  Stats,  at  large,  N.  S.  100),  and  under  it 
in  that  form  arose  the  case  of  Davis  v.  Kowe,  6  Eand. 
355. 

The  statute,  it  will  be  observed,  contemplates  and  pro- 
vides for  the  case  where  several  heirs  of  named  classes, 
come  together  to  the  inheritance,  and  all  are  living,  in 
which  case  they  are  to  take  per  capita  ;  it  also  contem- 
plates and  provides  for  the  case  where  some  of  the  per- 
sons of  any  of  the  named  classes  are  dead,  whilst  others 
are  living,  directing  that  the  issue  of  those  dead  should 
take  per  stirpes.  But  unfortunately  the  statute  did  not 
contemplate,  nor  specially  provide  for  the  case  where  all 
the  individuals  of  any  of  the  classes  named  were  dead, 
leaving  issue,  and  Davis  v.  Kowe  was  that  case.  It  was 
as  follows : 

Anthony  Gardner  died  in  1819,  unmarried,  leaving  a 
large  estate  real  and  personal,  and  only  collateral  relatives. 
He  liad  had  a  brother  and  a  sister,  both  of  whom  died  be- 
fore him,  leaving  children.  The  only  child  of  the  brother 
was  Mrs.  Davis.  The  sister,  Mrs.  Eowe,  had  •  four  chil- 
dren, James  and  Francis  Eowe,  Mrs.  Boyd  and  Mrs. 
Shackleford.  Mrs.  Boyd  and  Mrs.  Shackleford  also  died 
in  Anthony  Gardner's  life-time ;  the  first  leaving  two 
children,  and  the  last  six.  The  question  was,  how  the 
estate  should  be  divided  amongst  those  eleven  relations. 
A  diagram  will  best  exhibit  the  respective  claims  of  the 
parties.     See  note  (*). 
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Mrs.  Davis  insisted  that  the  case  was  not  provided  for 
at  all  by  the  statute,  and  that  being  casus  omissus,  the 
common  law  applied,  which  would  give  her,  as  the  re- 
presentative of  her  father  (Canon  IV,  Ante  p.  460),  one- 
half  of  the  estate.  But  it  was  held  by  three  judges  out 
of  five : 

1st,  That  the  statute  had  wholly  abrogated  tlxe  com- 
mon law  (as  had  been  previously  decided  in  Browne  v. 
Turberville,  2  Call.  390 ;  and  Templeman  v.  Steptoe,  1 
Munf.  339),  and  had  proviclpd  a  rule  for  every  case  which 
could  happen.  (6  Eand.  363,  &c.,  368,  409,  437,  439.) 
2nd,  That  the  statute  was  founded  on  the  affections  of 
the  heart,  and  follows  the  current  in  its  natural  flow,  pre- 
ferring as  heirs, the  classes  nearest  in  blood;  and  in  the 
same  class  giving  to  those  individuals  nearest  the  intes- 
tate larger  portions,  and  allowing  the  more  remote  to 
take  per  stirpes;  to  this  end  {i.  e.  to  determine  the  shares 
amongst  the  members  of  a  class),  and  to  this  end  alone, 
calling  the  Jus  representationis  to  its  aid.  (Id.  365,  419, 
436,  441.) 

3rd,  That  the  statute  is  to  be  interpreted  according  to 
the  analogies  of  the  statute  of  distribution  of  a  dece- 
dent's personal  property,  and  of  the  civil  law,  whence 
this  statute,  as  well  as  the  statute  of  distributions,  was 
in  most  particulars  taken.     (Id.  368,  &c..,  374,  436.) 

4th,  That  the  inheritance  in  the  present  case  was  there- 
fore to  be  divided  into  five  equal  parts,  of  which  Mrs. 
Davis,  J.  G.  and  Francis  Howe,  should  each  have  one 
(taking  per  capita),  and  the  other  two  parts  should  be 
divided  respectively  between  the  children  of  Mrs.  Boyd 
and  Mrs.  Shackleford,  who  would  thus  take  per  stirpes, 
the  shares  of  their  deceased  ancestors  being  in  the  de- 
gree of  the  nearest. 

The  present  statute  has  incorporated  the  principal 
doctrine  of  Davis  v.  Howe  (stated  above  as  the  2nd)  into 
its  text.     (V.  C.  1873,  c.  119,  §  3.) 
28.  Qualifications  of  the  General  Rule ;  W.  C. 
I''.  Collaterals  of  the  half-blood  take  only  half  shares. 
"  Collaterals  of  the  half-blood  shall  inherit  only  half 
so  much  as  those  of  tlie  whole  blood.     But  if  all  the 
collaterals  be  of  the  half-blood,  the  ascending  kindred 
(if  any)  shall  have  double  portions."     (V.  0.  1873,  c. 
119,  §  2  ;  Blunt  &  al  v.  Gee  &  al,  5  Call.  489 ;  Gar- 
land V.  Harrison,  8  Leigh,  368  ;  Hepburn  &  als  v.  Dun- 
das  &  als,  13  Grat.  223.) 
2''.  Doctrine  of  Hotchpot. 

Where  any  descendant  of  a  person  dying  intestate  as 
to  his  estate,  or  any  part  thereof,  shall  have  received 
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•  from  such  intestate  in  his  life-time,  or  under  his  will,  any 
estate,  real  or  personal,  by  way  of  advancement,  and  tie 
or  any  descendant  of  his,  shall  come  into  the  partition 
and  distribution  of  the  estate  with  the  other  parceners 
and  distributees,  such  advancement  shall  be  brought 
into  hotchpot  with  the  whole  estate,  real  and  personal, 
descended  or  distributable,  and  thereupon  such  party 
shall  be  entitled  to  his  proper  portion  of  the  estate,  real 
and  personal.     (V.  C.  1873,  c.  119,  §  14.) 

The  origin  and  nature  of  the  doctrine  of  hotchpot, 
and  the  leading  principles  applicable  thereto,  have  been 
already  stated  in  treating  of  estates  in  co-parcenary. 
See  ante  p.  443,  &c. 
4*.  Miscellaneous  Provisions;  W.  C. 
1».  Alienage  of  Ancestor  (whether  living  or  dead),  is  no  bar 
to  making  Title  by  Descent. 

At  common  law,  aliens,  upon  a  principle  of  civil 
policy,  are  incapable  of  taking  by  descent,  being  allowed 
to  have  no  inheritable  blood  in  them.  Hence,  it  is  held 
by  Sir  Edward  Coke,  not  without  some  show  of  reason 
(2  Th.  Co.  Lit.  191),  that  if  an  alien  cometh  into  Eng- 
land, and  there  hath  issue  two  sons,  who  are  thereby 
natural-born  subjects,  and  one  of  them  purchase  lands 
in  fee,  and  dieth  without  issue,  his  brother  shalt  not  be 
his  heir;  for  there  was  never  any  inheritable  blood  be- 
tween the  father  and  them.  And  although  this  parti- 
cular application  of  the  principle,  as  between  brothers, 
has  been  since  overruled  (Godfrey  v.  Dixon,  3  Cro.  (Jac.) 
539 ;  Collingwood  v.  Pace,  1  Lev.  60),  yet  it  was  upon 
the  ground  that  descent  between  brothers  is  immediate, 
and  not  through  the  father;  so  that  in  other  cases,  the 
alienage  of  an  ancestor  through  whom  the  kindred  must 
be  derived  did  still  operate  at  common  law  to  preclude 
one  subject  from  inheriting  to  another.  In  order,  there- 
fore, to  obviate  a  principle  logical  enough,  but  leading 
to  harsh  results  not  warranted  by  sound  policy,  the  stat- 
ute 11  &  12  Wm.  Ill,  c.  6,  was  enacted,  to  the  effect 
that  alienage  of  the  ancestor  through  whom  one  derives 
his  pedigree  shall  be  no  bar  to  his  making  his  title  by 
descent.  (2  Bl.  Com.  249  to  251.)  And  this  statute 
having  been  in  substance  adopted  in  Virginia  (12  Hen. 
Stats.  139),  it  was  lield  under -it  (Jackson,  &c.,  v.  Saun- 
ders, 2  Leigh,  109),  that  an  alien  naturalized,  might 
derive  title  by  descent  from  a  citizen-uncle,  although  his 
mother,  the  uncle's  sister,  was  still  living,  and  a  non- 
resident alien ;  and  now  the  statute  itself  embodies  that 
principle,  declaring  that  in  making  the  title  by  descent, 
it  shall  be  no  bar  that  any  ancestor  (whether  living  or 
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dead),  through  whom  he  derives  his  descent  from  the 
intestate,  is  or  hath  been  an  alien.     (Y.  C.  1873,  c.  119, 

§4.) 
2^.  Alien-friends  may  take  by  descent  in  Virginia. 

"Any  alien,  not  an  enemy,  may  acquire  by  purchase 
or  descent,  and  hold  real  estate,  in  this  State;  and  the 
same  may  be  transmitted  in  the  same  manner  as  real 
estate  held  by  citizens."  (V.  C.  1873,  c.  4,  §  18.) 
3^.  Persons  in  order  to  inherit,  must  be  either  in  being  at 
decedent's  death,  or  thep  in  ventre  sa  mere,  and  born 
within  ten  months  thereafter. 

The  statute  of  descent  provides  that  "any  person  in 
ventre  sa  mere,  who  may  be  born  in  ten  months  after  the 
death  of  the  intestate,  shall  be  capable  of  taking  by  in- 
heritance in  the  same  manner  as  if  he  were  in  being  at 
the  time  of  such  death."     (V.  C.  1873,  c.  119,  §  8 ;  2  Bl. 
Com.  208,  &  n  (9);  Ante,  p.  455.) 
4s.  Bastards  are  capable  of  inheriting  and  transmitting  in- 
heritance on  the  part  of  their  mother,  as  if  lawfully  be- 
gotten.    (Y.  C.  1873,  c.  119,  §  5;  Garland  v.  Harrison,. 
8  Leigh,  368 ;  Hepburn  &  als  v.  Dundas  &  als,  13  Grat. 
219.) 
5^.  Bastards  at  Common  Law,  in  some  instances,  are  made 
legitimate  in  Yirginia;  W.  C. 
1^.  Where  the  father  afterwards  intermarries  with  the 
mother,  and  recognizes  the  child  iefore  or  after  the 
marriage,  the  child  is  deemed  legitimate.     (Y.  C.  1873, 
c.  119,  §  6.)     And  that  whether  the  child  be  living  or 
dead.     (Ash  v.  Way's  Adm'r,  &c.,  2  Grat.  203.) 
2'^.  The  issue  of  marriages  deemed  null  in  law,  or  dis- 
solved by  a  court,  is  nevertheless  legitimate.)     (Y.  C. 
1873,  c.  119,  §  7;  Stones  v.  Keeling,  5  Call.  143;  S.  C. 
3  H.  &  M.  228,  note.) 


CHAPTER  XV. 

Of  Title  by  Pueohase;  and  I.  By  Escheat. 

2*.  Title  to  Lands  by  Purchase,  or  act  of  the  Parties ;  W.  C. 
1°.  Meaning  of  Purchase. 

Purchase  (perquisitio),  taken  in  its  largest  sense,  is  de- 
fined by  Littleton,  (2  Th.  Co.  Lit.  184),  to  be' "the  posses- 
sion of  lands  or  tenements  that  a  man  hath  by  his  deed  or 
agreement,  unto  which  possession  he  cometh  not  by  title 
of  descent  from  any  of  his  ancestors,  or  of  his  cousins,  but 
by  Ms  own  deed;"  and  thus  it  stands  in  direct  opposition 
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to  descent,  and  includes  every  other  'method  of  coming  to 
an  estate,  but  merely  that  hy  inheritance,  as  by  gift  or  de- 
vise, as  well  as  by  conveyance  for  value.  (2  Bl.  Com.  241.) 
2°-  When  words  are  to  be  deemed  words  of  purchase,  and 
when  words  of  limitation. 

See  2  Bl.  Gom.  241-'2,  &  n  (2);  Y.  C.  1873,  c.  112,  § 
11;  Ante  345,  &c. 
3®.  Difference  in  eifect,  between  acquisition  of  title  by  Pur- 
chase, and  by  Descent;  W.  C. 
1'.  By  Purchase  the  estate  acquires  a  new  inheritable  quality. 
See  2   Bl.  Com.  243;  2  Th.  Co.  Lit.  185,  n   (A); '2 
Lorn.  Dig.  773-'4;  Ante  p  451. 

This  first  difference  does  not  exist  in  Virginia;  no 
change  being  wrought,  under  our  law  of  descents,  in  the 
inheritable  quality  of  an  estate  by  purchase.  (V.  C.  1873, 
c.  119,  §  1,  9;  J.«,fep.  451.) 
2'.  An  estate  taken  by  Purchase  will  not  make  the  taker 
answerable  for  the  acts  of  the  purchaser,  as  an  estate  by 
Descent  will. 

See  2  Bl.  Com.  243-'4;  2  Th.  Co.  Lit.  185-'6,  n  (A); 
1  Lom.  Dig.  773-'4;  Ante  p.  451-2. 

This  difference  is  greater  in  Virginia  than  it  was  at 
common  law;  inasmuch  as  with  us,  a  man's  lands  in  the 
hands  of  his  heir  are  charged  with  all  his  debts,  whereas  at 
common  law,  they  were  liable  only  for  debts  of  record, 
and  debts  of  specialty  expressly  binding  the  heir.  (V. 
(\  1873,  c.  127,  §  3;  Ante  p.  4'51-'2,  2\) 
4^.  Methods  of  acquiring  Real  Property  by  Purchase. 

The  methods  of  acquiring  real  property  by  purchase,  are 
as  follows,  viz.:  (1),  By  escheat;  (2),  By  occupancy;  (3), 
By  prescription;  (4),  By  forfeiture ;  and  (5),  Bv  alienation. 
W.  C. 
1*.  Title  to  Real  Property  by  Escheat. 

Let  us  observe  (1),  The  origin  and  nature  of  title  by 
escheat;  (2),  The  steps  necessary  to  perfect  the  title  by 
escheat;  and  (3),  The  circumstances  under  which  escheat 
occurs. 
W.  C.         . 
18.  The  Origin  and  Nature  of  Title  by  Escheat. 

Title  by  escheat  is  of  feudal  origin,  and  is  founded 
upon  this  single  principle,  that  the  blood  of  the  last 
owner  of  the  fee-simple  is,  by  some  means  or  other, 
utterly  extinct  and  gone;  and  since  none  by  the  feudal 
law  can  inherit  his  estate  but  such  as  are  of  his  blood 
and  consanguinity,  it  follows  that,  when  such  blood  is 
extinct,  the  inheritance  itself  must  fail ;  the  land  must 
become  what  the  feiidal  writers  denominate  feudum 
apertum,  and  must  result  back  again  to  the  lord  of  the 
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fee,  by  whom,  or  by  those  whose  estate  he  hath,  it  was 
given.  Escheat,  it  will  be  remembered,  was  one  of  the 
fruits  and  consequences  of  feudal  tenure,  (AnteT^.  65; 
2  Bl.  Com.  72.)  The  word  itself  is  Norman  or  French, 
in  which  language  it  signifies  chance  or  accident,  and 
denotes  a  determination  of  the  tenure  by  some  unfore- 
seen contingency.     (2  Bl.  Com.  244,  &  seq.) 

In  Yirginia,  escheat  denotes  the  determination  by 
some  unforeseen  contingency  of  the  tenant's  estate  (not 
of  his  tenure,  there  being  no  tenure  with  us  of  fee-simple 
estates ;  Ante  p.  71),  and  tl^e  consequent  appropriation 
of  it,  under  authority  of  the  statute  law,  by  the  Com- 
monwealth, \\\s, politic  if  not  the  natural  successor,  as  to 
all  property  having  no  other  owner.  (Y.  C.  1873,  c. 
109,  §  3;  Id.  c.  78,  §  66;  Ya.  Const.  69,  Art.  YIII,§  7.) 
2^.  The  Steps  necessary  to  perfect  the  title  by  Escheat. 
We  must  note  under  this  head,  (1),  The  escheator,  his 
mode  of  appointment  and  his  duties;  (2),  The  escheator's 
proceedings  to  escheat  lands;  and  (3),  The  redress,  af- 
forded in  Yirginia  to  persons  aggrieved  by  an  inquisi- 
tion of  escheat 

W.  C.  s 

l*".  The  Escheator;  his  mode  of  Appointment,  and  his 
Duties. 

The  antiquity  and  oi-iginal  of  the  office  of  escheator 
in  England,  and  the  early  history  of  the  oflice  in  Yir- 
ginia, are  sufficiently  described  in  1  Insts.  Com.  &  Stat. 
Law,  128-'9.     It  may  be  desirable,  however,  briefly  to 
recapitulate  from  the  same  source,  some  particulars  as 
to  the  mode  of  his  appointment  with  us,  his  duties,  and 
the  mode  of  proceeding  to  escheat  lands.    (1  Insts.  131.) 
W.  C. 
1'.  Mode  of  appointment,  &c.,  of  Escheator  in  Yirginia. 
One   escheator  is  appointed  by  the  governor  for 
every  county  and  city,  to  hold  office  during  good  be- 
havior, and  subject  to  be  removed  by  the  governor, 
for  misbehavior,  incapacity,  or  neglect  of  ofl[ieial  duty; 
or  by  the  appointment  and  qualification  of  a  successor; 
or  by  judgment  of  a  competent  court,  upon  convic- 
tion of  malfeasance,  non-feasance,  removal  from  sphere 
of  duty,  &c.     And  his  fidelity  is  secured  by  the  cus- 
tomary oaths  of  office,  (Y.  C    1873,  c.  12,  §  1),  and  by 
an  official  bond  with  good  security,  in  the  penalty  of 
$3,000,  payable  to  the  Commonwealth.     (Y.  C.  1873, 
c.  109,  §  1,  2;  Id.  c.  12  &  6;  Bac.  Abr.  Offices,  (M) 
,and(N).)  _   _ 

2'.  Duties  of  Escheator. m  Virginia. 

His  function  is  to  ascertain  what  lands  in  his  county 
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or  city  are  liable  to  escheat,  and  to  take  the  needful 
steps  to  cause  it  to  be  escheated.  To  that  end  the 
statute  directs  that,  upon  information  from  the  com- 
missioner of  the  revenue  of  the  county  or  city  (which 
is  the  eonunissioner's  duty  annually  to  furnish),  or 
from  any  other  person,  in  writing,  under  oath,  of  any 
lands  in  his  county  or  city,  as  to  which  any  one  was 
seised  thereof,  has  died  intestate,  and  without  known 
heir,  or  to  which  no  person  is  known  hy  him  to  he  en- 
titled, to  proceed  to  cause  the  same  to  be  escheated  to 
the  Commonwealth.  (V.  C.  1873,  c.  109,  §  3  &  seq.) 
2^.  Proceedings  by  Escheator  in  Virginia  to  Escheat 
Lands. 

Public  notice  of  the  inquest  designed  to  be  held  is  to 
be  given  by  advertisement  at  the  door  of  the  court- 
house of  the  county  or  city  for  thirty  days,  including  a 
court  day,  and  thereupon  the .  sheriff  or  sergeant  is  to 
summon  for  the  inquest  sixteen  freeholders,  of  whom 
at  least  twelve  shall  be  impannelled  as  jurors.  They 
are  required  to  meet  at  the  court-house,  and  sit  inpuh- 
lic,  and  may  be  adjourned  by  the  escheator  from  day 
to  day ;  and  every  person  shall  be  suffered  to  give  evi- 
dence openly,  in  the  presence  of  the  jury.  (V.  C.  1873, 
c.  109,  §  4,  5,  6 ;  1  Insts.  Com.  &  Stat.  Law,  131-'2.) 
Twelve  at  least  of  the  jurors  must  concur  in  the  ver- 
dict of  escheat,  and  must  sign  the  same,  together  with 
the  escheator,  whose  duty  it  is,  within  sixty  days,  to 
transmit  the  substance  of  it  to  the  register  of  the  land 
office,  and  within  thirty  days  to  return  the  inquisition 
to  the  clerk  of  the  circuit  court,  who,  within  thirty  days 
from  the  receipt  of  it,  is  required  to  transmit  a  copy  to 
the  clerk  of  the  county  or  corporation  court  to  be  re- 
corded. (Y.  C.  1873,  c.  109,  §  14,  7 ;  1  Insts.  Com.  & 
Stat.  Law,  132.) 

If  the  title  liable  to  escheat  be  equitable,  the  escheator 
and  his  jury  have  no  congnizance,  and  the  escheator 
niust  proceed  to  inf orce  the  rights  of  the  Commonwealth 
by  a  hill  in  equity,  in  which  he  himself  is  to  be  plain- 
tiff, and  the  party  having  the  legal  title,  and  whosoever 
may  be  beneficially  interested,  are  to  be  defendants. 
(Bac.  Abr.  Alien,  (Cj  ;  Commonwealth  v.  Martin,  5 
Mnnf.  117;  Hubbard  v.  Goodwin,  3  Leigh,  510  & 

Various  interests  in  lands  which  are  liable  to  escheat, 
or  at  least  which  might  seem  to  be  so  liable,  are  expressly 
reserved  to  the  parties  beneficially  concerned  in  them. 
Thus,  lands  which  for  twenty  years  have  been  in  the 
actual  possession  of  the  person  claiming  the  same,  or 
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those  under  whom  he  holds,  and  upon  which  taxes  have 
been  paid  within  that  time,  are  declared  not  to  be  liable 
to  escheat.  Arid  whilst  the  equitable  or  beneficial  title 
is  not  less  subject  to  escheat  than  the  legal,  the  naked 
legal  title  is  not  so  liable.  So,  a  term  for  years  in 
lands  escheated,  or  a  rent  or  other  profit  issuing  out  of 
the  same,  is  not  devested  by  the  office  found,  but  the 
party  entitled  enjoys  the  lease,  rent,  or  other  profit, 
whether  the  same  be  found  in  the  inquisition  or  not. 
And,  in  like  manner,  the  debts  of  the  last  owner  are 
always  snbject  to  be  paid  out  of  the  escheated  lands, 
after  his  personal  estate  has  been  applied  to  that  pur- 
pose, a  proceeding  in  equity  in  the  circuit  court,  to 
which  the  escheator  is  defendant,  being  allowed  in 
order  to  enforce  payment.  (Y.  C.  1873,  c.  109,  §3, 
35  to  28  ;  Hubbard  y.  Goodwin,  3  Leigh,  508  ;  Fergu- 
son V.  Franklins,  6  Munf.  305.) 

It  must  be  observed  that,  the  inquisition  alone  does  not 
generally  vest  a  complete  title  in  the  Commonwealth. 
Besides  the  inquest  of  office,  or  some  equivalent  pro- 
ceedings in  equity  equally  indispensable,  the  Common- 
wealth, by  its  officer,  must  enter  upon  the  lands  before 
the  possession  can  be  adjudged  to  be  in  it,  at  least 
where  the  possession  is  not  vaccont.  (Bac.  Abr.  Alien, 
(C) ;  Page's  Case,  5  Co.  52  ;  1  Th.  Co.  Lit.  91,  &  n  (9) ; 
Fairfax  Dev'ees  v.  Hunter,  &c.  7  Cr.  620 ;  Hubbard  v. 
Goodwin,  3  Leigh,  492  ;  Craig  v.  Leslie,  3  Wheat.  589  ; 
Governeur's  Heirs  v.  Robertson,  11  Wheat.  356 ;  1  Inst. 
Com.  &  Stat.  Law,  145. 
S''.  Redress  afforded  in  Virginia  to  Persons  Aggrieved  by 
the  Inquisition  of  Escheat. 

Redress  is  afforded  to  persons  aggrieved  by  the  in- 
quisition of  escheat  in  several  ways,  of  which  some 
originate  in  the  common  law,  and  others  have  been  de- 
vised, or  at  least  improved,  by  statute.  They  consist 
of  (1),  The  petition  of  right;  (2),  The  monstrans  de 
droit ;  (3),  The  traverse  of  office;  (4),  Petition  to  the 
circuit  court  of  the  county,  &c.,  where  the  land  lies ; 
and  (5),  Petition  or  bill  in  chancery  to  the  circuit  court 
of  the  city  of  Richmond ; 
W.  C. 
1'.  Petition  of  Right. 

The  petition  of  right  is  a  proceeding  in  chancery, 
originating  at  common  law.  It  is  in  the  nature  of  a 
real  action,  prosecuted  by  leave  of  the  sovereign,  to 
recover  lands,  &c.,  illegally  seised  by  public  authority; 
and  like  other  real  actions  is  at  common  law  liable  to 
be  obstructed  by  many  vexatious  delays.    (3  Bl.  Com. 
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256 ;  Bac.  Abr.  Prerogative,  (E) ;  1  Th.  Co.  Lit.  303 
&  seq,  &  n's  (N)  and  (0).) 
2'.  Monstrans  De  Droit. 

The  proceeding  by  monstrans  de  droit  is  likewise  in 
chancery.     At  common  law  it  lies  when  the  whole 
case,  as  well  the  finding  on  behalf  of  the  crown,  as 
the  adverse  title  of  the  claimant,  appears  of  record. 
Thus,  if  a  disseisor  dies  seised  of  th  elands,  and  with- 
out heir,  and  the  inquisition  finds  as  well  the  disseisin 
and  the  better  title  of  the  claimant,  as  the  fact  of  the 
disseisor's  death  without  heirs,  a  monstrans  de  droit 
is  proper,  the  whole  case  appearing  of  record;  but  if 
the  inquisition  is  silent  ,as  to  the  disseisin,  and  without 
heir,  it  is  necessary  to  resort  to  a  petition  of  right  for 
the  purpose  of  suggesting  the  title  of  the  crown  as 
dependent  only  on  the  inquisition,  and  setting  forth 
the  claimant's  superior  right  before  the  disseisin  made. 
It  is  seldom  that  a  record,  by  inquisition  or  otherwise, 
would  be  so  complete  as  to  show  the  claimant's  title, 
and  the  proceeding  by  petition  being  dilatory  and  ex- 
pensive, that  by  monstrans  de  droit  was  much  en- 
larged, and  rendered  well  nigh  universal  by  several 
statutes,  particularly  by  36  Edw.  Ill,  c.  13,  and  2  &  3 
Edw.  YI,  c.  8,  which  also  allowed  inquisitions  of  office 
to  be  traversed  or  denied,  wherever  the  right  of  a  sub- 
ject is  concerned,  except  in  a  very  few  cases;  and  the 
effect  of  these  statutes  is  possibly  retained  with  us  by 
the  statute  (V.  C.  1873,  c.  15,  §  2),  which  reserves  the 
benefit  of  all  writs  remedial  and  judicial  made  in  aid 
of  the  common  law,  prior  to  4  Jac.  I,  of  a  general 
nature  not  local  to  England,  so  far  as  may  consist  with 
the  Constitution  of  the  State,  and  acts  of  Assembly. 
It  militates,  however,  against  this  suggestion,  that  even 
if  the  monstrans  de  droit  can  properly  be  styled  a 
writ  remedial,  &c.,  there  were  in  the  Code  of  1819 
(1  K.  C.  295,  c.  82  §  7;  298,  k  18  to  20),  special  pro- 
visions recognizing  the  petition  of  right,  the  m,on- 
strans  de  droit,  and  the  traverse  of  office,  all  of  which 
are  omitted  in  the  present  Code,  (1873,)  and  seem  to 
have  been  designed  to  be  substituted  (V.  C.  1873,  c. 
109,  §  8,  &c.),  by  the  petition  to  the  circuit   court, 
presently  to  be  mentioned.    (3  Bl  Com.  256-'7;  Bac. 
Abr.  Pi-erog.  (E);  2  Tidd's  Pract.  1075;    Case  of 
"Warden,  &c.,  of  Sadler's  Co.  4  Co.  55  a  &  b;  Ed- 
wards V.  Van  Bibber,  1  Leigh,  194;  French  &  al.  v. 
Commonwealth,  5  Leigh,  516  &  seq ;  Fiott  &  als.  v. 
Commonwealth,  12  Grat.  565.) 
3'.  Traverse  of  Office. 
31 
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The  traverse  of  office  is  a  proceeding  first  allowed 
by  statute  2  &  3  Edw.  YI,  c.  8,  whereby  the  subject 
was  permitted  to  contest  and  deny  the  truth  and 
validity  of  inquests  of  office.  It  was  recognized  in 
terms  by  the  revised  Code  of  1819;  (1  K.  0.  295,  c. 
82,  §  7;  298,  §  18  &  20),  but  these  provisions  being 
omitted  in  the  present  Code  (1873),  and  substituted, 
as  it  appears,  by  a  proceeding  hy petition  to  the  circuit 
court,  presently  to  be  mentioned,  (Y.  C.  1873,  c.  109, 
§  8,  &c.),  it  may,  perhaps,  be  doubted  if  the  traverse 
of  office  is  reserved  by  Jhe  statute  (Y.  C.  1873,  c.  15, 
§  2),  saving  remedial  and  judicial  writs  given  by  any 
act  of  parliament  prior  to  Jac.  I,  &c.  See  3  Bl.  Com. 
256-'7;  Bac.  Abr.  Prerog.  (E),  2  Tidd's  Pr.  1075  j 
Case  of  Warden,  &c.,  of  Sadler's  Co.  4  Co.  55,  a  & 
b;  French  &  al.  v.  Com'th,  5  Leigh,  516  &  seq. 

4'.  Petition  to  the  Circuit  Court. 

Whether  the  interest  ©f  the  party  be  legal  or  equit- 

■  able,  he  may,  before  the  sale  of  the  land,  apply  for  re- 
dress hy  petition  (which  is  understood  to  be  equivalent 
to  a  })ill  in  equity')  to  the  Circuit  Court  of  the  county  or 
corporation  where  the  proceeding  of  escheat  took 
place,  making  the  escheator  a  defendant,  who  shall 
file  an  answer;- and  upon  the  petition,  answer,  and  evi- 
dence, the  case  shall  be  heard  without  unnecessary 
delay.  Disputed  facts  are  ascertained  l)y  a  jury, 
whose  verdict,  however,  the  court,  if  it  sees  fit,  may 
set  aside,  and  have  anewjuiy  impannelled.  Its  deci- 
sion shall  be  such  as  the  rights  of  the  parties  may  re- 
quire. The  lands  pending  the  petition  may  be  com- 
mitted to  the  claimant,  on  his  giving  bond  with  good 
security,  to  pay  the  rents  and  profits  to  the  Common- 
wealth, if  the  right  be  found  in  its  favor ;  or  if  not  so 
committed  they  remain  in  the  escheator's  hands,  to  be 
leased  out  by  him,  he  being  answerable  (according  as 
the  right  is  determined)  to  the  Commonwealth,  or  to 
the  claimant,  for  the  rents  and  profits,  and  for  waste. 
(Y.  C.  1873,  c.  109,  §  8  to  12, 28 ;  Edwards  v.  Yan  Bib- 
ber, 1  Leigh,  194;  Kite's  Case,  6  Leigh,  588;  Fiott 
&  al.  V.  Commonwealth,  12  Grat.  564.) 

5'.  Petition  or  Bill  in  Chancery,  to  the  Circuit  Court  of 
the  City  of  Richmond. 

Where  a  person  has  any  claim  against  the  Com- 
monwealth, other  than  a  pecuniary  one,  cognizable  by 
the  auditor  of  public  accounts,  redress  may  be  obtained 
in  the  circuit  court  of  the  city  of  Richmond,  by  a  pe- 
tition or  by  a  bill  in  chancery,  according  to  the  nature 
of  the  case.     The  auditor  is  to  be  made  defendant, 
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and  is  to  answer  the  complaint;  and  the  cause  is  to  be 
heard  without  unnlcessary  delay  upon  the  petition,  or 
bill  and  answer,  and  the  evidence.  Facts  disputed 
may  be  submitted  to  a  jury,  and  the  sentence  of  the 
court  shall  be  such  as  law  and  equity  may  require. 
(Y   C.  1873,  c.  44,  §  1  to  3.) 

The  remedy  thus  given,  it  is  said,  comprehends 
every  right  in  law  and  equity  which  any  person  may 
be  entitled  to  demand  of  the  Commonwealth.  (Attor- 
ney General  v.  Turpin,  3  H.  &  M.  548;  Common- 
wealth V.  Beaumarchais,  3  Call.  122.) 
38.  The  Circumstances  imder  which  Escheat  occurs. 

Escheat  takes  place,  as  we  have  already  seen,  wherever 
inheritahle  Hood  is  wanting,  so  that  the  enquiry  must  be 
as  to  the  cases  where  that  occurs.     They  are  sometimes 
divided  into  those  propter  defectum  sanguinis,  and  those 
propter  delictum  tenetis  ;  the  one  sort,  where  the  tenant 
dies  without  heirs  ;  the   other,  where  his  blood  is   at- 
tainted.    But  both  these  species  may  properly  be  com- 
prehended under  the  first  denomination  only,  since  he 
that  is   attainted  lias,   at  common  law,  no  inheritable 
blood.     (2  Bl   Com.  245-'6.) 
W.  C. 
l*".  The   Circumstances  under  which  Escheat   occurs  in 
England ;  W.  C. 
1\  "Where  no  hlood  relations  whatsoever  survive  the  Dece- 
dent. 

This,  like  the  next  two,  results  from  the  rules  of 

descent  already  explained.     (2  Bl.  Com.  208  &  seq; 

Id.  246;  Aiite  p.  456,  &c.) 

2\  Where  decedent  dies  without  any  relations  on  the 

part  of  the  last  purchaser,  or  of  the  person  last  entitled. 

At  common  law,  it  was  where  decedent  died  with-' 

out  any  relati(jus  on  the  part  of  those  ancestors  from 

whom  his  estate  descended ;  that  is,  on  the  part  of  the 

Jirst  purchaser  (2  Bl.  Com.  Com,  220  &  seq).     The 

doctrine,  according  to  the  modifications  vra-ought  by 

the  statutes  3  &  i'Wm.  IV,  c.  106,  and  22  &  23  Vict. 

c.  35,  is  believed  to  be  as  stated  above  in  the  caption. 

(Wms.  Eeal  Prop.  118-'19,  122;  Ante  p.  462,  463.) 

3'.  Wliere  Decedent  dies  without  any  relations  of  the 

whole  Hood. 

By  the  common  law  canons  of  descent,  the  inherit- 
ance, under  no  circumstances,  was  allowed  to  pass  to 
the  half-blood  (2  Bl.  Com.  224  &  seq;  Ante  p.  464); 
but  by  the  statutes  referred  to  under  the  preceding 
head,  the  half-blood  is  only  postponed,  not  excluded. 
{Ante  p.  464;  Wms  Keal  Prop.  121.) 
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4'.  Where  Decedent .  dies  with  no  other  relation  than  a 
Monster.  * 

A  monster,  which  has  not  human  shape,  but  bears 
evidently  in  any  part  the  resemblance  of  the  brute 
creation  (being  supposed  to  be  the  product  of  bestial 
connexion),  has  no  inheritable  blood,  and  cannot  be 
heir,  though  born  in  marriage,  it  being  necessarily 
illegitimate.  But  no  deformity,  if  the  creature  has 
human  shape,  will  disqualify  it  to  inherit.  This  is  a 
very  ancient  rule  of  the  English  law,  being  mentioned 
by  Bracton,  who  probably  dei'ived  it,  as  he  did  very 
many  of  his  doctrines,  from  the  Roman  law.  Qui 
contra  formam  humani  generis  converso  more  procre- 
antur,  ut  si  mulier  monstrosum  vel  prodigiosum,  enixa 
sit,  inter  liberos  non  computentur.  Such  a  birth  is 
without  well  aQthenticated  example,  and  is  believed 
to  be  physiologically  impossible,  so  that  the  rule  is 
practically  superfluous.  (2  Bl.  Com.  246,  &  n  (g).) 
5'.  "Where  Decedent  dies  with  no  other  Relations  than  a 
Bastard;  W.  C. 
1*.  The  General  Doctrine. 

Bastards  are,  by  the  common  law,  not  reckoned 
amongst  cliildren;  and  being  the  sons  of  nobody 
{nuUius  filii),  cannot  be  in  law,  either  of  the  blood 
of  the  first  purchaser,  or  of  any  one  else,  and  so  have 
no  inheritable  blood,  not  even  on  the  mother's  side. 
(2  Bl.  Com.  247.) 
2^.  The  Case  of  Bastard  eigne,  and  Mulier  puisne. 

When  a  man  has  a  bastard  son,  and  afterwards 
marries  the  mother,  and  by  her  has  a  legitimate  son, 
called  in  the  dialect  of  the  old  law  a  mulier,  or,  as 
Glanvil  expresses  it,  filitos  milieratxis  (the  woman 
before  marriage  being  concuhina,  and  afterwards 
mulier);  the  elder  son  being  bastard-born,  is  called 
hastard  eigne,  and  the  younger  son  being  of  legiti- 
mate birth,  is  styled  mulier  puisne.  If,  then,  the 
-father  dies,  and  the  bastard  eigne  enters  and  enjoys 
the  inheritance  until  his  death,  and  dies  seised 
thereof,  whereby  the  same  descends  to  his  issue,  the 
mulier  puisne,  and  all  other  heirs,  are  totally  barred 
of  their  right ;  for  the  law  will  not  suffer  a  man  to 
be  hastardized  after  his  death,  who  entered  as  heir 
and  died  seised,  and  so  passed  for  legitimate  in  his 
life-time.  (2  Bl.  Com.  248.) 
6'.  Where  Decedent  dies  with  no  other  Relations  than 
an  Alien. 

Aliens,  by  the  Common  law,  are  allowed  to  have 
no  inheritable  blood,  upon  a  principle  of  universal 
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national  or  civil  policy,  rather  than  for  reasons  exclu- 
sively feudal.  For  aliens  owing  lio  allegiance  to  the 
country  to  acquire  possession  of  its  lands,  the  law  con- 
siders to  be  of  pernicious,  and  even  of  dangerous  ten- 
dency. And  as  it  does  not  permit  aliens  to  hold  lands 
which  they  obtain  by  their  own  act,  it  would  be  in- 
congruous to  cast  lands  by  descent,  which  is  the  act 
of  the  law,  upon  an  alien  heir.  As  aliens  cannot  hold 
lands  acquired  by  purchase,  nor  acquire  them  by  in- 
heritance, they  can  of  course  themselves  have  no  heirs, 
haying  nothing  to  be  inherited,  and  so  they  are  said 
to  h8,ve  in  them  no  inheritable  blood.  (2  Bl.  Com.  249.) 

We  have  seen  that  one  brother  may,  at  common 
law,  inherit  to  another  (both  being  citizens),  although 
the  father  be  an  alien;  the  descent  being  said  to  be 
immediate,  and  not  through  the  father.  And  by 
Statute  11  and  12  "Wm.  Ill,  c.  6,  all  persons,  being 
natural-born  subjects,  may  inherit  and  make  title  by 
descent  from  any  of  their  ancestors,  lineal  or  col- 
lateral, although  the  ancestor  through  whom  they  de- 
rive their  pedigrees  be  an  alien.  (2  Bl,  Com.  251.) 
7'.  Where  Decedent  dies  Attainted,  or  leaves  no  Relation 
other  than  a  person  attainted. 

At  common  law,  when  one  dies  attainted  of  treason 
or  other  felony,  his  blood  is  so  corrupted  as  to  be 
rendered  no  longer  inheritable.  And  so,  when  the 
ancestor  leaves  no  relation  other  than  a  pprson  so  at- 
tainted, such  a  person  is  not  capable  of  inheriting, 
and  there  being  no  other  relation,  the  land  escheats. 
(2  Bl.  Com.  251  to  253.) 

Care  must  be  taken  to  distinguish  this  doctrine  of 
escheat  where  the  ancestoi'  is  attainted,  and  therefore 
can  have  no  inheritable  hlood,  from,  forfeiture,  which 
the  common  law  attaches  as  part  of  the  punishment 
of  crime.  Forfeiture  of  lands,  and  generally  of  the 
offender's  possessions,  was  a  doctrine  of  the  old  Saxon 
laxo.  It  has  no  connection  with  the  feudal  sygtem, 
but  being  ordained  upon  general  considerations  of 
civil  policy,  was  neither  superseded  nor  diminished 
by  the  introduction  of  the  Norman  tenures ;  a  fruit 
and  consequence  of  which  escheat  undoubtedly  is. . 
Escheat,  therefore,  operates  in  subordination  to  the 
superior  law  of  forfeiture.  A  second  difference  also 
between  escheat  and  forfeiture  is  that  forfeiture  accrues 
always  to  the  crown,  whilst  escheat  accrues  to  the 
benefit  of  the  lord  of  the  fee,  who  may  be  the  king, 
but  may  also  be  a  subject.     (2  Bl.  Com.  252.) 

In  consequence  of  the  corruption  and  extinction  of 
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hereditary  blood  by  attainder,  the  land  of  all  felons 
would  immediately  revest  in  the  lord,  but  that  the  su- 
perior law  of  forfeiture  intervenes,  and  intercepts  it  in 
its  passage ;  in  case  of  treason,  forever ;  in  case  of 
other  felony,  only  for  the  life  of  the  felon,  and  a  year 
and  a  day  (or  as  it  is  often  expressed,  for  only  a  year 
and  a  day);  after  which  time,  in  the  case  of  felony, 
it  goes  to  the  lord  in  a  regular  course  of  escheat,  as  it 
would  have  done  to  the'  heir  of  the  felon  in  case  the 
feudal  tenures  had  never  been  introduced:  (2  Bl. 
Com.' 252  &  seq;  4  Bl.  Com.  385.) 

One  singular  instance  must  be  mentioned,  where,  at 
common  law,  lands  held  in  fee-simple  are  not  liable 
to  escheat,  even  when  their  owner  is  no  more,  and 
has  left  no  heirs  to  inherit  them.  This  is  the  case  of  a 
corporation;  for  if  that  comes  by  any  means  to  be  dis- 
solved, whilst  the  personalty  belonging  to  it  devolves 
on  the  crown,  the  donor  or  his  heirs  shall,  at  com- 
mon law,  have  the  land  again,  by  a  sort  of  reversion, 
upon  like  principles,  however,  as  in  case  of  escheat ; 
which  is,  perhaps,  the  only  instance  where  a  reversion 
can  be  expectant  on  a  grant  in  fee-simple  absolute. 
(2  Bl.  Com.  256.) 

These,  says  Blackstone,  are  the  several  deficiencies 
of  hereditary  blood  recognized  by  the  law  of  England, 
which,  so  often  as  they  happen,  occasion  lands  to  es- 
cheat to  the  original  jyrojprietor  or  lord.  (2  Bl.  Com. 
258.) 
2*^.  The  Circumstances  under  which  Escheat  occurs  in 
Virginia. 

We  have  seen  {Ante  p.  478,)  that  with  us  escheat  has 
nothing  feudal  in  it,  all  feudal  tenures  having  been 
abolished  by  the  act  of  1779  (10  Hen.  Stats.  64-'5); 
but  that  which  is  called  by  that  name  is  merely  an  ex- 
pedient of  civil  policy  to  provide,  in  the  person  of  the 
Commonwealth,  an  owner  for  lands  which  turn  out  to 
have  no  other  owner.  It  takes  place,  tlierefore,  in  Vir- 
ginia, as  at  common  law,  whenever  there  is  a  complete 
failure  of  such  persons  as  the  law  appoints  to  be  heirs. 
The  circumstances,  however,  under  which  such  failure 
'  occurs  here  are  not  precisely  the  same  as  at  common 
law,  as  will  appear  from  the  exposition  following.  (Y. 
C.  1873,  c.  109,  §  3 ;  Id.  c.  78,  §  66  ;  Va.  Const.  1869, 
Art.  VIII,  §  7 ;  1  Lom.  Dig.  777  &  seq.) 
W.  C. 

1\  Where  Decedent  dies,  and  leaves  surviving  him  in 
being,  or  en  ventre  sa  mere,  and  born  within  ten  months 
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thereafter,  no  person  connected  with  him  hy  hlood  or 
affinity  capable  of  being  his  heir. 

This  depends  on  the  provisions  of  the  statute  of  de- 
scents as  already  explained.  (V.  C.  1873,  c.  119,  §  1, 
8  ;  Id.  c.  4,  §  18  ;  Ante  p.  470-71,  1^  &  2s.) 

The  second  and  third  of  the  circumstances  under 
which  escheat  takes  place  at  common  law,  as  already 
explained  {^Ante  p  483,  2*  &  3'),  do  not  exist'  in  Yir- 
ginia,  as  appears  from  the  consideration  of  our  law  of 
descents  {Ante  p.  470-'71,  475-6),  which  does  away 
with  the  preference  of  the  blood  of  the  first  or  the 
last  purchaser,  or  of  the  person  last  entitled,  or  at  least 
with  the  exclusion  of  any  other  relative;  and  also 
abolishes  the  exclusion  of  the  half-blood. 
2\  Where  Decedent  dies  with  no  other  relation  or  con- 
nexion than  a  Monster  the  doctrine  is  the  same  as  at 
Common  Law.  (2  Bl.  Com.  246,  n  (g);  Ante  p. 
484,  4\) 
3\  Where  Decedent  dies  with  no  other  relation  or  con- 
nexion than  a  Bastard. 

The  doctrine  in  Yirginia  touching  bastards  is  con- 
siderably modified  by  statute,  not  only  in  respect  to 
the  rights  of  iastards,  but  in  respect  also  to  who  are 
iastards. 
W.  C. 
1"^.  Who  are  Bastards  in  Virginia. 

Those  are  bastards  in  Virginia  who  are  bastards 
at  common  law,  except  1st,  That  where  the  father 
afterwards  intermarries  with  the  mother,  and .  recog- 
nizes the  child  before  or  after  the  marriage,  and 
whether  it  be  then  living  or  dead,  the  child  is  deemed 
legitimate,  (V.  C.  1873,  c.  119,  §  6;  Ash  v.  Way's 
Adm'r,  2  Grat.  203) ;  and  2ndly,  That  the  issue  of 
marriages  deemed  null  in  law,  or  dissolved  bjr  a 
court,  is  nevertheless  legitimate,  (V.  C.  1873,  c.  119, 
§  7;  Stones  v.  Keeling,  5  Call.  143.) 
2*-  The  rights  of  Bastards  in  r.espect  to  the  Inheritance. 
When  by  the  foregoing  criterion  one  is-  ascer- 
tained to  be  a  bastard,  so  far  as  relates  to  his  father, 
or  his  relations  iy  the  father's  side,  his  disability  to 
inherit  is  the  same  as  at  common  law,  {Ante  p.  484, 
5'.)  But  on  the  mother's  side  it  is  widely  different, 
it  being  enacted  that  bastards  shall  be  capable  of 
inheriting,  and  transmitting  inheritance  on  the  part 
of  their  mother,  as  if  lawfully  begotten.  (V.  C.  1873, 
c.  119,  §  5;  Garland  v.  Harrison,  8  Leigh,  368; 
Llepburn  &  als  v.  Dundas  &  als,  13  Grat.  219.) 
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3*.  Where  Decedent  dies  with  no  other  relation  or  con- 
nexion than  an  Alien. 

If  the  sole  relation  or  connexion  be  an  alien-enemy, 
the  doctrine  is  the  same  as  at  common  law,  {Ante  p. 
485,  6'.)  But  if  he  be  an  alien  friend,  he  may  in- 
herit or  purchase,  and  may  hold  lands  freely.  Any 
alien,  not  an  enemy,  says  the  statute,  may  acquire  by 
purchase  or  descent,  and  hold  real-estate;  and  the 
same  may  be  transmitted  in  the  same  manner  as  real- 
estate  held  by  citizens.     (V.  C.  18T3,  c.  4,  §  18.) 

It  is  provided  in  Virgi«ia  by  statute,  that  no  suicide 
nor  attainder  of  felony  shall  work  a  corruption  of 
Hood,  or  forfeiture  of  estate.  (Y.  C.  1873,  c.  195,  §  5.) 
Hence,  with  us,  a  person  attainted  of  felony  (which 
includes  treason),  is  in  no  wise  incapacitated  either  to 
transmit  an  inheritance  as  ancestor,  or  to  inherit  as 
heir.     (1  Lorn.  Dig.  815.) 


CHAPTER  XVI. 
II.  Of  Title  by  Occupancy. 

2'.  Title  by  Occupancy. 

Title  by  occupancy  arises  from  the  actual  taking  of 
possession  of  property  which  before  belonged  to  nobody, 
although  capable  of  being  appropriated.  It  may  be  ex- 
pected that  instances  of  such  title  wUl,  in  any  well-ordered 
state,  be  very  rare,  for  as  it  cannot  but  be  unprOpitious 
to  the  general  tranquility  of  society  to  have  in  its  midst, 
subjects  of  property  liable  to  be  seized  by  the  fu-st  taker, 
pains  will  generally  be  used  to  appoint  by  law  a  definite 
owner  for  every  such  subject.  Accordingly,  the  right  of 
occupancy,  so  far  as  it  concerns  real  property,  is  confined 
by  the  common  law  within  a  very  narrow  compass,  and 
by  statutes,  as  well  in  Virginia  as  in  England,  has  become 
well  nigh  extinct.     (2  Bl.  Com.  258.) 

The  common  law  extends  the  right  to  but  a  single  in- 
stance ;  namely,  where  a  man  is  tenant  pur  auter  vie,  (by 
a  grant  to  him  for  the  life  of  another'),  and  dies  during 
the  life  of  cestui  que  vie,  that  is,  of  him  for  whose  life  the 
land  is  holden ;  in  this  ease  he  that  can  first  enter  into 
the  land  may,  by  right  of  occupancy,  lawfully  retain  the 
possession,  so  long  as  cestui  que  vie  lives.  For  it  does 
not  revert  to  the  grantor,  who  cannot  claim  against  his 
own  deed ;  it  does  not  escheat  to  the  lord,  for  all  escheats 
are  of  the  entire  fee-simple,  and  not  of  particular  estates 
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carved  out  of  it;  it  does  not  belong  to  the  grantee,  be- 
cause he  is  dead ;  nor  does  'it  descend  to  his  heirs,  be- 
cause it  is  not  an  estate  of  inheritance;  nor  vest  in  his 
personal  representatives,  for  personal  representatives 
never  succeed  to  a  freehold.  Belonging,  therefore,  to 
nobody,  the  common  law  leaves  it  open  to  be  seized  and 
appropriated  by  the  first  person  that  can  enter  upon  it, 
during  the  life  of  cestui  que  vie,  under  the  name  of  an  oc- 
cupant.    (2  Bl.  Com.  258-'9;  1  Lom.  Dig.  55.) 

In  further  discussing  the  doctrine  of  occupancy,  we 
may  advert  to  (1),  The  doctrine  applicable  to  estates  ^wr 
auter  vis  ;  (2),  The  doctrine  applicable  to  sole  corpora- 
tions ;  and  (3),  The  doctrine  applicable  in  case  of  alluvion 
and  of  islands  newly  arising; 
W.  C. 
le.  Doctrine  applicable  to  'EiSt&te.s  pur  auter  vie  ;  W.  C. 
I''-  Doctrine  applicable  to  Estates  ^wr  auter  vie,  at  Com- 
mon Law. 
1'.  Doctrine  of  Common  or  General  Occupancy  at  Com- 
mor  Law. 

Where  an  estate  ^jwr  auter  vie  is  not  limited  to  the 
grantee' e  heirs  (e.  g.  grant  to  A,  for  life  of  Z),  and 
the  grantee  dies,  living  the  cestui  que  vie,  any  person 
who   can  first  get  posgession  of  the  land,  after  the 
death  of  the  tenant,  is  entitled  to  hold  it  during  cestui 
que  vie^s  life,  by  common  or  general  occupancy.    (2  Bl. 
Com   259;  1  Lom.  Dig.  55.) 
2'.  Doctrine  of  Special  Occupancy  at  Common  Law. 
Where  an  estate  pur  auter  vie  is  limited  to  the 
grantee  and  his  heirs  {e.  g.  grant  to  A  and  his  heirs, 
for  life  of  Z),  and  the  grantee  dies,  living  Z,  .the  heir 
of  the  tenant  (in  order  to  avoid  the  mischiefs  incident 
to  common  occupancy)  is  allowed,  at  common  law,  to 
enter  and  hold  possesson,  not,  indeed,  as  heir,  (for  the 
estate  is  not  one  of  inheritance),  but  as  special  occu- 
pant.    (2  Bl.  Com.  259 :  1  Lom.  Dig.  55.) 
2^.  Doctrine  in  Virginia,  applicable  to  Estates  pur  auter 
vie  by  Statute. 

Our  statute  in  Virginia  pursues  the  general  policy  of 
the  English  statutes,  29  Car.  II,  c.  3,  and  14  Geo.  II, 
c.  20,  but  not  withotit  some  simplification  of  their  pro- 
visions, corresponding  to  7  Wm.  IV,  and  1  Vict.  c.  26, 
§  6  (2  Bl.  Com.  254-'60,  and  n  (1);  Wms.  Keal  Prop. 
30,  21).  Thus,  it  enacts  that  "  any  estate  for  the  life 
of  another  shall  go  to  the  personal  representative  of  the 
party  entitled  to  the  estate,  and  be  assets  in  his  hands, 
and  be  applied  and  distributed  as  the  personal  estate  of 
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such  party."     (V.  0.  1873,  c.  126,  §  18;  1  Lorn.  Dig. 
56  and  seq.) 

It  is  worthy  of  observation  that  as,  at  common  law, 
there  can  be  no  common  occupancy  of  incorporeal 
hereditaments,  as  of  rents,  commons  and  the  like,  (be- 
cause,^ with  respect  to  them,  there  could  be  no  actual 
entry  made,  or  corporeal  seisin  had  ;  and,  therefore,  by 
the  death  of  the  grantee  pur  auter  vie  in  such  ease,  a 
grant  of  such  hereditaments  is  entirely  determined), 
so,  notwithstanding  the  statute,  such  grant,  it  is  appre- 
hended, is  now  likewise  dtetermined;  and  the  heredita- 
ments in  question  will  not  vest  in  the  personal  repi-e- 
sentatiye  of  the  tenant.  For  the  purpose  of  the  statute 
is  not  to  create  a  new  estate,  or  to  keep  that  alive  which, 
by  the  common  law,  is  determined,  and  thereby  to  de- 
fer the  grantor's  reversion ;  but  merely  to  dispose  of  an 
interest  in  being,  to  which,  by  the  common  law,  there 
is  no  owner,  and  which,  therefore,  is  by  that  law  left 
open  to  the  first  occupant.  This  doctrine  seems  appli- 
cable to  common  occupancy  alone,  so  that,  if  an  incor- 
poreal hereditament  were  limited  pur  auter  vie,  to  the 
tenant  and  his  heirs,  the  heirs  could,  at  common  law, 
take  as  special  occupants,  and  in  such  a  case  the  statute 
would  doubtless  o'gerate  to  vest  what  would  other- 
"vWse  have  gone  to  the  heir,  in  the  ienn.x\i''s,  personal  re- 
presentative. (2  Bl.  Com.  260;  1  Lorn.  Dig.  55,  57-'8.) 
As  already  remarked,  the  title  by  occupancy  is  by 
the  common  law  restricted  to  the  single  instance  of  a 
tenant jpwr  auter  vie  ;  but  as  several  other  cases  present 
a  state  of  things  where  the  succession  is  not  very  ap- 
parent, either  because  the  property  is  newly  come  into 
existence,  as  in  the  case  of  alluvion  ;  or  because  there 
is  a  temporary  suspension  of  the  line  of  succession,  as 
in  the  case  of  a  corporation  sole,  it  is  proper  to  advert 
to  those  cases,  although  they  are  not  cases  of  occupancy, 
but  cases  where  the  law,  by  very  definite,  although  not 
very  obvious  rules,  designates  wlio  the  owner  or  suc- 
cessor shall  be.  •» 
2s.  Doctrine  applicable  to  Sole  Corporations. 

When,  in  case  of  a  sole  corporation,  the  incumbent  (e.  g. 
a  parson)  dies  or  resigns,  though  there  is  no  actual  owner 
of  the  glebe-land, -wai^i  a  successor  be  appointed,  yet  there 
is  a  legal  potential  ownership  subsisting  in  contempla- 
tion of  law;  and  when  a  successor  is  named,  the  ap- 
pointment has  relation  hack  to  the  commencement  of  the 
vacancy,  so  as  to  entitle  him  to  all  the  profits  from  that 
time.  And  in  all  other  instances,  as  we  have  seen,  where 
the  owner  dies  intestate  and  without  heirs,  the  owner- 
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ship  vests  by  escheat,  in  England  in  the  King  or  other 
lord  of  the  fee  by  the  common  law,  and  in  Virginia  by 
statute  {Ante  p.  487),  in  the  Commonwealth.  (2  Bl. 
Com.  261.) 
3^.  Doctrine  applicable  in  case  of  Alluvion  and  of  Islands 
newly  arising;  W.  C. 
1'^-  Doptrine  in  case  of  Alluvion. 

Alluvion  is  the  gradual  and  imperceptible  increase  of 
land  annexed  to  the  shore  of  the  sea  or  any  other  water, 
and  the  doctrine  applicable  thereto,  as  well  as  to  the  cor- 
responding case  of  land  left  bare  by  the  gradual  and 
imperceptible  receding  or  dereliction  of  tlie  water,  is 
that  the  soil  belongs  to  the  proprietor  of  the  adjacent 
land  which  is  thus  extended.  In  order  that  this  doctrine 
may  prevail,  the  gain,  whether  by  alluvion  or  by  derelic- 
tion, must  be  by  little  and  little,  by  small  and  impercep- 
tible degrees;  i.  e.,  by  a  progress  not  perceptible.  For 
de  minimis  lex  non  curat,  and  besides,  these  riparian 
owners  being  often  losers  by  the  breaking  in,  or  incur- 
sions of  the  water,  or  at  charges  to  keep  it  out,  this  pos- 
sible gain  is,  therefore,  a  reciprocal  consideration  for 
such  possible  loss  or  charge.  But  if  the  alluvion  or 
dereliction  be  sudden  and  considerable,  in  thiscase  it  be- 
longs, not  to  the  owner  of  the  adjacent  shore,  but  to  the 
proprietor  of  the  bed  where  the  new  land  is.  In  public 
(that  is,  navigable)  waters,  including  at  common  law 
the  sea,  and  all  waters  in  which  the  tide  ebbs  and  flows, 
and  in  the  United  States  all  waters  which  are  actually 
navigable  for  vessels  employed  in  commerce,  say  those 
of  tiveniy  tons  burden  and  upwards  (1  Abb.  U.  S.  Pract. 
20,  291-'2,  352  to  353),  the  Commonwealth,  or  in  Eng- 
land the  Crown,  is  the  proprietor  of  the  bed,  and  there- 
fore to  the  Commonwealth  [or  in  case  of  the  o^ew  sea, 
perhaps  to  the  United  States'],  and  in  England  to  the 
Crown  belong  such  sudden  and  considerable  accessions. 
In  private  waters,  on  the  other  hand,  the  bed  belongs 
to  one  or  other  of  the  adjacent  riparian  proprietors,  and 
such  sudden  and  considerable  accessions  belong  to  him, 
(2  Bl.  Com.  261  &  seq,  &  n  (6);  1  Lorn.  Dig.  661-'63; 
Bac.  Abr.  Prerog.  (B)  3 ;  3  Kent's  Com.  428 ;  Ante  p. 
20-' 1;  Hay  v.  Bowm^m,  1  Band.  417  ;  Meade  v.  Haynes, 
3  Band.  33;  Hoome  v.  Eichards,  4  Call.  441;  Cren- 
shaw V.  Slate  Biver  Co.  6  Band.  245 ;  The  King  v. 
Lord  Yarborough,  3  B.  &  Cr.  [10  E.  C.  L.]  91 ;  Scrat- 
•ten  V.  Brown,  4  B.  &  Cr.  [10  E.  C.  L.]  485;  In  re 
Hull  &  Selby  Bailway,  5  M.  &  W.  331;  Abbot  of 
Kamsay's  Case,  3  Dyer,  326  b ;  The  King  v.  Smith,  2 
Dougl.  444.) 
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2''.  Doctrine  in  case  of  Islands  newly  arising. 

Islands  newly  arising  belong  to  the  proprietor  of  the 
hed  of  the  \oater  out  of  which  they  arise.  If  it  be  a 
public  water,  the  bed  belongs  to  the  public,  and  the 
new  island  follows  the  ownership  of  the  bed.  If  the 
water  he  private,  the  bed  is  generally  private,  and  be- 
longs, for  the  most  part,  to  the  riparian  owner.)  (^ 
Kent's  Com.  428 ;  Ante  p.  20.) 


CHAPTER  XVn. 
Ill .  Of  Title  by  Pbesceiption. 


V.  Title  by  Prescription. 

The  doctrine  touching  title  by  prescription  may  be  dis- 
cussed with  reference  to  (1),  The  nature  of  title  by  pre- 
scription ;  (2),  The  proper  distinction  between  prescription, 
and  custom ;  (3),  The  several  species  of  things  which  may 
or  may  not  be  prescribed  for;  (4),  The  rules  applicable 
to  title  by  prescription ;  and  (5),  The  doctrines  prevailing 
in  the  application  of  the  statute  of  limitations  to  claims 
for  real  property; 
W.  C. 
1^.  Nature  of  Title  by  Prescription. 

When  a  person,  and  those  under  whom  he  claims, 
have  been  used  to  enjoy  certain  property  immemorially, 
that  is,  for  a  time  such  that  the  memory  of  man  (whether 
by  the  proper  knowledge  of  any  man  living,  or  by  record 
or  sufficient  matter  of  writing),  runneth  not  to  the  con- 
trary,  and  his  possession  has  been  also  honest,  uninter- 
rupted, and  adverse,  he  acquires  thereby  what  is  known 
as  a  title  hy  prescription ;  which  is  founded  on  the  natu- 
ral presumption  that  he  who  has  a  quiet  aid  uninter- 
rupted possession  for  a  certain  number  of  years,  has  a 
just  right  to  the  subject  possessed,  or  else  he  would  not 
have  been  suffered  to  continue  in  the  enjoyment  of  it. 
Such  protracted  acquiescence  on  the  part  of  other  claim- 
ants, in  an  adverse  possession,  supposing  it  to  be  honest 
and  unaccompanied  by  fraud,  necessarily  supposes  some 
good  reason,  though  perhaps  unknown,  for  which  the 
claim  was  forborne,  and  requires  in  sound  policy,  and 
with  a  view  to  the  peace  of  society,  that  any  opposing  title 
should  be  regarded  as  abandoned.  (2  Bl.  Com.  262;  2 
Th.  Co.  Lit.  198;  1  Lom.  Dig  783  &  seq.) 
2^.  The  Proper  Distinction  between  Prescription  and 
Custom. 
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Custom  is  properly  a  local  law,  owing  its  force  and 
effect  to  immemorial  continuance  in  a  certain  local  dis- 
trict, and  is  applicable,  in  general  terms,  to  all  persons 
and  affairs  in  the  district,  which  are  within  the  purview 
or  scope  of  the  custom ;  e.  g.  the  custom  of  Gavelkind, 
of  Borough^English,  &c.  (1  Bl.  Com.  74,  &c. ;  1  Insts. 
Com.  &  Stat.  L.  33.)  Prescription,  on  the  other  hand, 
is  a  source  of  private  title  to  property ;  or,  as  it  is  ex- 
pressed by  Blackstone  (2  Bl.  Com.  263),  merely  &  per- 
sonal usage;  as  that  J.  S.  and  his  ancestors,  or  those 
whose  estates  he  hath,  have  used  time  out  of  mind,  to 
have  such  an  advantage  or  privilege.  Thus,  a  usage  in 
the  parish  of  D,  that  all  the  inhabitants  may  dance  on  a 
certain  close,  at  all  times,  for  their  recreation,  is  a  cus- 
tom; for  it  is  applied  to  the  place  in  general,  and  not  to 
any  particular  persons;  but  if  the  tenant  in  fee  of  the 
manor  of  A  alleges  that  he  and  his  ancestors,  or  he  and 
all  those  whose  estate  he  hath,  in  the  said  manor,  have 
used  time  out  of  mind  to  have  common  of  pasture  in 
such  a  close,  this  is  properly  called  a  prescription ;  for 
this  is  a  usage  annexed  to  the  person  of  the  owner  of  the 
estate,  and  a  source  merely  of  private  title. 

There  can  be  no  local  custom  in  Virginia,  because 
when  our  ancestors  came  hither  in  1607,  they  brought 
with  them  the  cotnmon  law  of  England,  and  the  general 
statutes  made  in  aid  thereof,  but  not  any  local  crustoms, 
none  of  which,  therefore,  in  that  year  existed  in  the 
colony.  If,  then,  any  custom  or  local  law  be  alleged 
now  to  exist,  it  is  certain  that  it  must  have  originated 
since  that  period,  and  so  cannot  be  immemorial.  (Har- 
ris V.  Carson,  7  Leigh,  632;  Mason  v.  Moyers,  2  E,ob. 
606 ;  Gross  v.  Criss,  3  Grat.  262 ;  Delaplane  v.  Crenshaw, 
15  Grat.  457.) 

It  has  been  said  by  very  high  authority,  that  as  no 
custom  can  be  immemorial  in  Virginia,  so  neither  can 
prescription  be,  and  that  the  latter  can  no  more  exist 
than  the  former.  (1  Tuck.  Com.  (B.  II),  211;  1  Lom. 
Dig.  786.)  This  position  is  predicated  upon  the  assump- 
tion that  iinrfiemoriality  is  properly  referable  to  the  first 
year  of  Eichard  I.  (2  Bl.  Com.  31 ;  1  Tuck.  Copi.  (B. 
I),  24),  whence  it  is  argued  that  the  comparatively  recent 
settlement  of  the  American  colonies  excludes  the  idea 
of  such  immemorial  use.  The  assumption,  however,  is 
mentioned  by  Littleton  and  Coke  only  to  deny  and  refute 
it,  both  declaring  that  at  common  law  time  out  of  mind 
is  limited  to  no  certain  time,  but  means  only  that  the 
memory  of  man  runneth  not  to  the  contrary  of  the  mat- 
ter; not  merely  the  memory,  or  proper  knowledge  of 
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any  man  living,  but  also  the  knowledge  by  proof,  as  by 
record,  or  sufficient  matter  of  writing.  (1  Th.  Co.  Lit. 
36,  37.)  But  even  though  the  assumption  be  admitted, 
it  must  be  remembered  that  as  prescription  relates  to 
title  to  property,  of  the  first  origin  of  which  in  Virginia 
we  have  no  certain  account,  it  not  depending  upon,  but 
being  possibly  antecedent  to  government,  even  to  the 
first  landing  of  Europeans  on  these  shores,  so  it  is  im- 
possible to  say  that  the  enjoyment  of  certain  rights 
could  not  have  been  immemorial.  Accordingly,  the 
authorities  irresistibly  shoiv  that  there  may  be  a  title  by 
prescription  in  Virginia,  where  the  possession  has  been 
honest,  uninterrupted,  adverse,  and  immemorial;  and 
they  show,  moreover,  that  a  continuance  of  possession 
for  more  than  twenty  years,  if  the  other  circumstances 
exist,  is  conclusive  proof  of  immemorial  enjoyment.  (3 
Kent's  Com.  441;  1  Lorn.  Dig.  786-'7;  Coalter  v.  Hun- 
ter, 4  Rand.  64;  Stokes,  &c.  v.  Upper  Appomattox  Co., 
3  Leigh,  318;  2  Bl.  Com.  31,  n  (14).) 
3^.  The  several  Species  of  things  which  may  or  may  not  he 
Prescribed  for.  i 

Nothing  but  incorporeal  things  can  be  claimed  by  pre- 
scription ;  such  as  a  right  of  w^ay,  or  of  common,  a  fran- 
chise, fishery,  right  to  the  use  of  water,  &c.  But  no 
prescription,  properly  so  called,  can  give  title  to  lands. 
There  seems,  indeed,  no  very  sufficient  reason  for  mak- 
ing such  a  distinction,  the  peace  and  general  interests  of 
society  requiring  that  the  long  and  quiet  enjoyment  of 
lands  should  confer  a  title,  no  less  than  the  long  and 
quiet  enjoyment  of  incorporeal  rights.  And  so  Bracton 
seems  to  have  laid  down  the  law :  longa  enim  possessio 
{sicut  Jus),  parii  Jus  possidendi,  et  tollit  actionem  vero 
do7nino.  (1  Lom.  Dig.  787.)  But  at  a  very  early  period 
the  diversity  was  established,  possibly  in  consequence  of 
the  enactment  of  a  statute  limiting  actions  for  lands, 
and  if  not  so  established,  it  has  at  all  events  been  fostered 
and  rendered  more  prominent  by  the  long  succession  of 
such  statutes.  Thus,  Lord  Coke  says  (3  Th.  Co.  Lit. 
230) :  "In  ancient  time  the  limitation  in  a  writ  of  right 
was  from  the  time  of  Hen.  !."(*)  *  *  »  "After  that, 
by  the  statute  of  Merton  (20  Hen.  Ill,  c.  8),  the  limita- 
tion was  from  the  time  of  Hen.  II,  and  by  the  statute  of 
West.  I  (3  Edw.  I,  c.  39),  and  West.  Il'(13  Edw.  I,  c. 

46),  the  limitation  was  from  the  time  of  Eich.  I,"     *     * 

, ^ 

(*)  This  would  seem  to  have  been  by  virtue  of  some  statute  or  assize,  which  is 
not  extant ;  the  earliest  statute  whose  complete  text  survives  being  magna  c?ia/rta^ 
or  9  Hen.  III.  See  Hale's  Hist.  Com.  Law,  152,  156,  171-'2 ;  1  Beeve's  Hist. 
Eng.  Law,  264,  316  ;   2  Do.  124. 
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"  Since  altered  by  a  profitable  and  necessary  statute, 
made  anno  32  Henry  YIII  (c.  2),  and  by  that  act  the 
former  limitation  in  time  in  a  writ  of  right  is  changed 
and  reduced  to  three  score  years  next  before  the  teste  of 
writ ;  and  so  of  other  actions,  as  by  the  statute  ap- 
peareth." 

"Whilst,    therefore,  prescription  properly    applies    to 
give  a  title  to  incorporeal  things  only,  yet  long,  uninter- 
rupted, and  adverse  possession  will,  under  the  effect  of 
the  statutes  of  limitation,  confer  a  title  in  respect  to  lands 
also,  although  it  it  is  held  to  do  so  rather  by  extinguish- 
ing the  remedy  of  the  adverse  claimant,  than  by  giving 
the  land,  directly  to  him  in  possession.      (Davenport  v. 
Tyrrel,  1  Wm.  Bl    678.)     The  doctrines  prevailing  in 
the  application  of  the  statutes  of  limitation  to  claims  for 
lands  will  be  referred  to  under  the  appropriate  heads 
below. 
48.  The  Doctrine,  or  Rules,  applicable  to  Title  by  Pre- 
scription ;  W.  C. 
l*"-  A  Prescription  relating  to  an  Incorporeal  right  an- 
nexed to  land,  must  always  be  laid  in  him  that  is  Ten- 
ant of  the  Fee. 

A  tenant  for  life,  for  years,  or  at  wUl,  cannot  pre- 
scribe, by  reason  of  the  imbecility  of  his  estate.  For  as 
prescription  is  usage  beyond  legal  memory,  it  is  absurd 
that  such  a  tenant  should  pretend  to  prescribe  for  any- 
thing, when  his  estate  commenced  within  the  memory 
of  man.  These  particular  tenants,  therefore,  must  pre- 
scribe by  virtue  of  the  enjoyment  of  the  subject,  plead- 
ing that  J.  S.  and  his  ancestors  had  immemorially  used 
to  have  the  right  in  question  (e.  g.  &  right  of  common), 
as  appurtenant  to  the  land,  and  that  J.  S.  had  leased  the 
land  to  the  particular  tenant  for  the  term,  &c.  And,  in- 
deed, even  a  tenant  in  feersimple,  when  he  claims  by 
prescription,  a  right  appurtenant  to  land,  must  allege 
his  seisin' hi  fee,  axiA  then  aver  that  he  and  all  those 
whose  estate  he  hath  in  the  land,  from  time  whereof  the 
memory  of  man  is  not  to  the  contrai-y,  had,  and  of  right 
ought  to  have  had,  the  privilege  in  question;  which  is 
termed  from  the  phrase,  "  those  whose  estate  he  hath,'''' 
prescribing  in  a  que  estate.  (2  Bl.  Com.  264-'5  ;  Mil- 
ler V.  Spateman,  1  Saund.  346.) 
2^.  A  Prescription  cannot  be  for  a  thing  which  cannot 
arise  from  Grant. 

For  the  law  allows  prescription  upon  the  supposition 
of  a  grant  which  by  lapse  of  time  is  lost,  and  therefore, 
if  the  right  in  question  could  not  have  arisen  from  a 
grant  at  all,  the  ground-work  of  the  title  fails.     How- 
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ever,  every  prescriptive  claim  may  be  good,  supposing 
it  to  be  aecompamed  by  honest,  uninterrupted,  adverse, 
and  immemorial  possession,  wherever  it  might  by  pos- 
sibility have  had  a  lawful  commencement.  (2  Bl.  Com. 
265,  &  n  (4).) 
S^.  "What  is  to  arise  by  Matter  of  Record,  cannot  be 
Prescribed  for. 

This  principle,  or  rule,  is  analogous  to  the  one  pre- 
ceding.    For  if  the  right  or  interest  claimed  can  arise 
/  by  matter  of  record  alone,  then  it  cannot  arise  by  a 

mere  grant.  Thus,  in  respect  to  the  royal  franchises  of 
deodands,  of  felon! s  goods,  &c.,  as  they  are  not  for- 
feited till  the  matter  on  which  they  arise  is  found  by 
the  inquisition  of  a  jury,  and  so  made  a  matter  of  re- 
cord, the  forfeiture  itself,  or  rather  the  right  to  the 
forfeitm-e,  cannot  be  claimed  by  an  inferior  title.  On 
the  other  hand,  the  franchises  of  treasure-trove,  waifs, 
estrays,  &c.,  as  they  exist  in  England,  may  be  claimed 
by  prescription;  for  they  arise  from  contingencies  in 
pais,  and  not  from  any  matter  of  record.  (2  Bl.  Com. 
265;  2  Th.  Co.  Lit.  200.) 

4:^.  Distinction  in  Claims  by  Prescription,  whether  one 
Prescribes  in  a  que  estate,  or  in  himself  and  his  Ances- 
tors. 

When  one  prescribes  in  a  qvs  estate,  (that  is,  in  him- 
self, Snd  those  whose  estate  he  has),  nothing  can  be  in- 
cluded in  his  claim  but  such  things  as  are  appendant 
or  appurtenant,  that  is,  incident  to  lands;  for  it  would 
be  absurd  to  claim  anything  as  the  consequence  or  ap- 
pendix of  an  estate,  with  which  the  thing  claimed  has 
no  connexion.  But  if  he  prescribe  in  himself  and  his 
ancestors,  he  may  prescribe  for  anything  whatsoever 
that  lies  in  grant,  not  only  things  appurtenant  to  land, 
but  also  things  in  gross.  Thus,  he  may  prescribe  in  a 
que  estate,  for  a  right  of  common  appurtenant  to  a 
certain  tract  of  land,  but  for  a  common  in  gross  he  can 
prescribe  only  in  himself  and  his  ancestors.  (2  Bl. 
Com.  266 ;  Mellor  v.  Spotswood,  1  Saund.  346.) 

S'^.  One  must  not  prescribe  for  that  which  is  of  Common 
Right. 

Thus,  the  right  of  fishing  in  the  sea  being  a  right 
common  to  all,  a  prescription  for  such  a  right  as  an- 
nexed to  certain  tenements  is  bad.  ("Ward  v.  Cress- 
well,  Willes,  268;  Bac.  Abr.  Common,  (A).) 

^.  A  Prescriptive  Eight  is  liable  to  be  extinguished  by 
Unity  of  Seisin. 

•This  principle  is  most  frequently  illustrated  in  rights 
of  way,  arising  by  prescription.      Thus,  where  the 
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owner  of  closes  (A)  and  (B)  acquires  by  immemorial 
enjoyment  by  him  and  his  predecessors,  a  right  of  way  , 
from  one  to  the  other  across  tlie  intervening  tract  (Z), 
and  then  purchases  (Z)  in  fee,  the  prescriptive  right  of 
way  over  (Z)  is  thereby  extinguished,  the  lesser  right, 
that  of  way,  being  merged  in  the  entire  ownership  of 
the  land ;  for  it  is  absurd  for  him  to  whom  the  pre- 
mises (Z)  belong  for  all  purposes,  to  claim  a  mere 
easement  therein  as  a  distinct  right.  (2  Bl.  Com.  35, 
n(28).) 
5s.  The  Doctrine  Prevailing  in  the  Application  of  the 
Statute  of  Limitations  to  Claims  for  Real  Property. 

We  have  seen  that,  from  a  very  early  period  of  the 
law,  that  is,  in  the  twelfth  century,  probably  in  conse- 
quence of  some  non-extant  statute  or  assize,  (Ante  p. 
494),  in  ancient  time,  as  Coke  expresses  it,  there  was  a 
limitation  imposed  on  real  actions,  even  on  that  most 
favored  one,  the  writ  of  right,  namely,  that  it  should  not 
avail  to  recover  real  property,  where  the  right  accrued 
prior  to  the  time  of  Henry  I,  that  is,  the  first  year  of  his 
reign,  (A.  1).  1100);  that  afterwards,  by  20  Henry  HI, 
c.  8,  the  limitation  was  reduced  to  the  time  of  Henry  II, 
(A.  D.  1154) ;  and  later  still,  by  3  Edw.  I,  c.  39,  and  13 
Edw.  I,  c.  46,  to  1  Richard  I,  (A..  D.  1189);  when  after 
an  interval  so  long  as  practically  to  interpose  no  limita- 
tion at  all,  by  32  Henry  VIII,  c.'  2  (A.  D.  1541),  and  21 
Jac.  I,  c.  16,  (A.  D.  1634),  ^period  of  years  was  fixed 
as  a  bar,  not  to  writs  of  right  only,  but  to  most  of  the 
other  remedies  for  things  real;  so  that,  by  one  constant 
law,  certain  limitations  might  serve  with  equal  conve- 
nience, both  for  the  time  present,  and  for  all  times  to 
come.     (Bac.  Abr.  Limit'n  (B).) 

"We  will  take  notice  of  the  doctrine  touching  the  ap- 
plication to  claims  to  real,  property  of  (1),  The  English 
statutes  of  limitation;  and  (2),  The  Virginia  statutes; 
W.  C. 
I''.  The  Doctrine  touching  the  Application  of  the  English 
/Statutes  of  Limitation  to  Claims  for  ^jleal  Property. 

The  English  statutes  of  limitation  to  be  noted  are  (1), 
The  statute  of  Merton,  20-Hen.  Ill,  c.  2 ;  (2),  Statutes  of 
3  Edw.  I,  c.  29,  and  13  Edw.  I,  c.  46;  (3),  Statutes  of  32 
Hen.  VIII,  c.  2,  and  21  Jac.  I,  c.  16 ;  and  (4),  The  more 
recent  English  statutes  of  3  &  4  Wm.  IV,  c.  27,  &c.; 
W.  C. 
1'.  Statute  of  Merton,  20  Hen.  Ill,  c.  2. 

The  statute  fixes  the  limitation  on  writs  of  right 
from  the  time  of  King  Henry  II,  which  is  understood  to 
be  the  first  year  of  his  reign,  (A.  D.  1154),  and  on  other 
■32 
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real  actions  from  other  dates.  _    (Bac.  Abr.  Limit'a 
of  Actions  (A);  1  Lom.  Dig.  TST-'S.) 
2'.  Statutes  of  3  Edw.  I,  c.  39,  and  13  Edw.  I,  c.  46. 
These  statutes  dated  the  limitation  of  writs  of  right 
from  1  Richard  I  (A   D.  1189). 
3*.  Statutes  of  32  Hen.  VIII,  c.  2,  and  21  Jac.  I,  c.  16. 
These  statutes  prescribed  limitations  to  real  actions 
\)j  periods  of  thne,  varying  from  twenty  to  sixty  years, 
instead  of  reckoning  from  a  iixed  epoch,  and  made 
provision,  the  first  named,  that  the  act  should  not  ex- 
tend to  fcTnes  covert,  infaaits,  persons  in  prison  or  out  of 
the  realm  at  the  tinie  of  the  statute  made  (A.  D.  1540); 
and  the  second  (applicable  only  to  writs  of  Forme- 
don,  for  which  it  prescribed  a  limitation  of  twenty 
years),  that  if,  at  the  time  of  the  right  accrued,  the 
party  entitled  be  an  infant,  feme  covert,  non  compos 
mentis,  imprisoned   or  beyond  seas,  he  or  his  heirs 
shall  have  ten  years  after  the  removal  of  his  disabili- 
ties, or  his  death,  to  bring  his  action.     (Bac.  Abr. 
Lim'n  (B) ;  1  Lom.  Dig.  803 ;  4.Eng.  Stat,  at  Large, 
752;  3  Do.  293). 
W.  C. 
1^.  Writs  of  Eight. 

Writs  of  right  and  prescriptions,  founded  on  one's 
ancestor's  or  predecessor's  seisin  or  possession,  were, 
by  statute  32  Hen.  VIII,  c.  2,  limited  to  sixty  years; 
and  when  founded  on  one's  own  seisin  or  possession, 
to  thirty  years.  (Bac.  Abr.  Limitation,  &c.  (B);  1 
Lom.  Dig.  788 ;  3  Eng.  Stat,  at  Large,  292.) 

In  order  to  maintain  a  writ  of  right,  it  was  always 
held  in  England  (and  this  statute  gave  additional 
sanction  to  the  doctrine),  that  the  demandant  must 
have  been  actually  seised,  and  that  as  the  best,  and 
in  general,  the  only  proof  of  such  actual  seisin,  he 
must  have  taken  the  esplees  (expletia),  or  profits  of 
the  land.  (1  Lom.  Dig.  789-'90.) 
2'^.  Possessory  Actions. 

Possessory  actions  (e.  g.  writs  of  raort  d^ancestor, 
cosinage,  ay  el,  entry  sur  disseisin,  &c.,  (3  Bl.  Com. 
183,  &c.),  founded  upon  one's  ancestor's  or  predeces- 
sor's seisin  or  possession,  were,  by  32  Hen.  VIII,  c. 
2,  limited  to  thirty  years.  (Bac.  Abr.  Limitation, 
&c.  (B);  1  Lom.  Dig.  789.) 

In  this  case  seisin  in  laio  sufiiees  to  enable  the  de- 
mandant to  recover.     (1  Lom.  Dig.  789.) 
9^.  Avowry  or  Cognizance  for  any  Pent,  Suit,  or  Ser- 
vice. 

These  are  limited  by  the  statute  32  Hen.  VIII,  c. 
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2,  §  i,  to  fifty  years,  and  seisin  in  law  is  sufficient. 
(Bac.  Abr.  Limitation, &c.  (B);  1  Lom,  Dig.  790-'91; 
3  Eng.  Stat,  at  Large,  292.) 
•i:^;  Writs   of  Formedon  in  Descender,  Remainder  and 
Reverter. 

These,  by  statute  32  Hen.  VIII,  c  2,  §  5,  are  lim- 
ited to  fifty  years  after  cause  of  action  fallen ;  and  by 
21  Jac.  I,  c  16,  §  1,  to  twenty  years.  (Bac.  Abr. 
Limitation,  &c.  (B);  1  Lom.  Dig.  792  ) 

The  statute  21  Jac.  I,  c.  16,  extends  onlj"-  to  writs 
o\'  formedon  and  to  entries  on  lands,  allowing  in  case 
of  the  disabilities  of  infancy,  coverture,  insanitj',  im- 
prisonment, and  absence  beyond  seas,  ten  years  after 
the  removal  of  the  disabilities,  or  death  of  the  claim- 
ant. (Bac.  Abr.  Limitation,  &c.  ( B) ;  4  Eng.  Stat. 
at  Large,  751-'2.) 
5^^.  Entry  on  Lands. 

Entry  on  lands  (and  consequently  the  action  of 
ejectment,  whicli  depends  on  the  right  of  entry),  is 
limited  to  twenty  years.     (21  Jac.  I,  c.  16,  §  1  ;  Bac. 
Abr.  Limitations  (B);  1  Lom.  Dig.  792.) 
4'.  The  more  recent  English  Statutes. 

The  statutes  3  &  4  Wm.  IV,  c.  27;  7  Wm.  IV,  and 
1  Vict.  c.  28,  prescribes  a  limitation  of  twenty  years 
from  the  time  of  right  accrued  to  all  actions  for  lands, 
extending  the  time,  in  case  of  a  written  acknowledg- 
ment of  title,  to  twenty  years  from  such  acknowledg- 
ment; and  allowing  in  case  of  infancy,  coverture,  in- 
sanity, and  absence  beyond  seas,  ten  years  from  the 
expiration  of  the  disability,  but  so  as  in  no  case  to 
Qxv,ee(\.  forty  years.     (Wins.  Ileal  Prop.  416-'l7  ) 
2''.  The  Doctrine  touching  the  Application  of  the  Vir- 
ginia-Statutes of  Limitations  to  Claims  for  Heal  Pro- 
perty. 

We  are  here  to  examine  (1),  The  statute  contained 
in  the  Code  of  1819,  c.  128,  §  3,  90;  (2),  The  statute 
of  limitation  in  foi'ce  2ud  July,  1850,  when  the  Code  of 
1849  took  effect;  and  (3),  The  statute  now  in  force 
(1876),  prescribing  limitations  to  remedies  for  real 
property ; 
W.  C. 
1*.  Statute  in  the  Code  of  1819,  c.  128,  §  3,  90. 

This  statute  provides  that  actual  possession  need 
not  be  proved  to  maintain  a  writ  of  right  (1  R.  C. 
1819,  c.  128,  §  90);  a  doctrjne  which,  independently 
of  the  statute,  had  been  previously  adopted  by  the 
courts,  as  a  modification  of  the  common  law  of  Eng- 
land made  necessary  by  the  condition  of  the  country 
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amongst  us,  where  so  large  a  part  of  the  real  property 
consisted,  and  yet  consists,  of  wild  and  uncultivated 
lands,  remote  from  any  settlement  (Green  v.  Liter,  8 
Cr.  229 ;  Clay  v.  White,  1  Munf .  162 ;  Watts  v.  Co- 
lor, 2  Leigh,  664:  Taylor  v.  Burnsides,  1  Grat.  189); 
and  by  an  inadvertence  in  transcribing  the  statute,  32 
Hen.  YIII,  e.  2,  from  which  our  legislation  was  de- 
rived, possessory  actions  have  been  confounded  with 
writs  of  right,  the  limitation  prescribed  being  applied 
to  "writs  of  right,  and  other  possessory  actions,"  (1  E.. 
C  1819,  c.  128,  §3);  nfeaning,  perhaps,  other  droi- 
turel  actions  (3  Bl.  Com  191),  or  more  probably  "any 
possessory  action."  The  mistake  arose  from  attempt- 
ing to  blend  section  one  of  32  Hen.  VIII,  which  re- 
lates to  writs  of  right  alone,  with  section  two,  which 
relates  to  writs  of  assise  of  Mort  d'ancestor,  Cosinage, 
Ayel,  &c.,  "or  any  other  action  possessory." 

The  statute  of  1819  contains  no  saving  in  favor  of 
persons  laboring  under  disabilities  of  infancy,  &c.,  so 
far  as  relates  to  writs  of  nght,  and,  actions  possessory, 
and  to  forcihle  entry,  &c. ;  but  there  is  such  a  saving 
(taken  from  21  Jac.  I,  c,  16),  applicable  to  writs  of 
formedon,  and  entries  dJ^  lands,  in  favor  of  the  dis- 
abilities of  infancy,  coverture,  insanity,  imprisonment, 
and  absence  from  the  Commonwealth ;  and  ten  years 
in  addition  are  allowed  next  after  the  disabilities  re- 
moved, or  the  death  of  the  party  claiming.  (1  R.  C. 
1819,  c.  128,  §  2,  1;  1  Loni.  Dig.  803.) 
W.  C. 
1^^.  Writs  of  Right. 

Writs  of  right  upon  the  possession  or  seisin  of 

one's   ancestor  or  predecessor,   are   by  this   statute 

limited  io  fifty  years  ;  and  upon  one's  own  possession 

or  seisin  to  thirty  years.     (1  R.  C.  1819,  c.  128,  §  3.) 

2^^.  Possessory  actions. 

'  Possessory  actions  (3  Bl.  Com.  180  &  seq.  190), 
founded  upon  the  possession  or  seisin  of  one's  ances- 
tor or  predecessor,  are  limited  to  forty  years  ;  upon 
one's  own  seisin  or  possession,  to  thirty  years.  (1  R. 
C.  1819,  c.  128,  §  3.) 
Z^.  Writs  of  Formedon. 

Writs  of  formedon  in  descender,  remainder,  or  re- 
verter, are  limited  to  twenty  years  next  after  the  title 
accrued.     (1  R.  C.  1819,  c.  128,  §  1.) 
4^^.  Entry  upon  Lands. 

Entry  is  limited  to  twenty  years  next  after  title 
accrued,  and  so  the  action  of  ejectment  is  in  like  man- 
ner limited.     (1  R.  C.  1819,  c.  128,  §1.) 
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5^^.  Forcible  Entry,  &g. 

Proceedings  for  forcible  entry    (notwithstanding 
peaceable  entry  miglit  have  been  lawful),  for  unlaw- 
ful entrr,  or  for  unlawful  -detainer,   are  limited  to 
"three  years.     (1  E.  C.  1819,  c.  115,  §  1  to  3  &  seq.) 
2\  Statute  of  Limitation  in  force  in  Virginia,  2nd  July, 
1850,  when  the  Code  of  1849  took  effect. 

In  tlte  interval  between  1819  and  1855,  several 
alterations  were  made  in  the  law  of  limitations  appli- 
cable to  things  real  in  respect  to  the  periods  prescribed. 
(Supplement  K.  C.  §  201,  c.  1,  2.) 

A  saving  is  provided  in  these  statutes  of  the  dis- 
abilities of  infancy,  coverture,  insanity,  and  imprison- 
ment, applicable  to  all  the  cases  except  the  proceeding 
for  forcible  entry,  &c.,  and  five  years  after  snch  dis- 
ability removed  is  allowed.  (Sup.  R.  C.  c.  201,  §  1,  2.) 
W.  C. 

I''.  Writs  of  Eight,  and  other  Actions  Possessory  ;  W .  C. 
Writs  of  right,  and  other  actions  possessory  (still 
employing  the  inaccurate  phraseology  of  the  act  of 
1819),  founded  upon  the  possession  or  seisin  of 
one's  ancestor  or  predecessor,  are  limited  to  twenty- 
five  years ;  upon  one's  own  seisin  or  possession  to 
twenty  years.  (Sup.  E.  C.  c.  201,  §  2.) 
2^^.  Writs  of  Forrnedon. 

Writs   of  forrnedon,  in  descender,  remainder,  or 
reverter,  are  limited  to  fifteen  years.     (Sup.  E.  C.  c. 
201,  §  1.) 
S'^.  Entry  on  Lands.  . 

Entry  is  limited  to^/?/j!ee«.?/eara.  (Sup.E.  C.c.201,§l.) 
4''.  Forcible  Entry,  &c. 

The  limitation  to  the  proceeding  for  forcible  entry, 

unlawful  entry,  or  unlawful  detainer,  is  three  years 

from  the  loss  of  possession, — no  change  having  been 

made  in  the  limitation  herein. 

3'.  Statutes  now  in  force  (1876)  prescribing  Limitations 

to  Remedies  for  Eeal  Property. 

Writs  of  riglit,  of  formedon,  and  of  entry,  are  abol- 
ished in  Virginia,  since  1st  July,  1850,  (V.  C.  1873, 
c.  131,  6  38);  and  it  is  provided  that  the  action  of 
ejectment  may  be  brought  where,  at  common  law, 
it  might  be,  and  also  in  the  same  cases  as  a  writ  of 
right  might  have  been  before  its  abolition,  by  any 
person  claiming  real  estate  in  fee,  or  for  life  or  years, 
either  as  heir,  devisee,  or  purchaser,  or  otherwise.  (V. 
C.  1873,  c.  131,  «  1,  2.)  Hence,  whilst  thfere  are 
both  droiturel  and  possessory  actions  for  lands,  yet 
theoretically   subsisting    in    Virginia,  practically  the 
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remedies  whereby  to  recover  real  estate  are  reduced 
to  these  three,  namely,  entry,  writ  of  forcible  entry, 
&c. ,  and  ejectment.  The  savings  provided  for  are  in- 
fancy, insanity,  and  coverture,  which,  however,  are 
not  applicable  to  forcible  entry, &c.  Ten  years  after  re- 
moval of  the  disability,  or  the  death  of  the  claimant, 
which  shall  first  happen,  are  allowed,  so  that  in  no 
case  shall  any  remedy  be  had  after  the  lapse  of  thirty 
years  from  the  right  accrued.  (V.  C.  1873,  c.  146, 
§4,5.) 

The  exposition  of  the  statutes  now  in  force,  which 
prescribe  a  limitation  to  remedies  for  real '  property, 
will  refer  itself  to  the  following  heads,  namely,  (1), 
The  periods  of  limitation  prescribed ;  (2),  Continual 
claim  as  prolonging  the  period  ;  (3),  Disabilities  of 
plaintiff  as  prolonging  the  period  ;  (4),  The  doctrine 
that  descent  tolls  entry;  (5),  The  eifect  of  possession 
in  barring  the  entry  of  the  adverse  claimant ;  (6),  The 
effect  of  the  acquisition  of  a  new  rigid  ;  (7),  The  en- 
try required  in  order  to  preserve  a  right  of  possession ; 
and  (8),  The  application  of  the  statutes  to  suits  in 
equity  ; 
W.  C. 
1*^  The  Periods  of  Limitation  prescribed  in  Virginia  at 
present,  to  the  Several  Remedies  for  Real  Property ; 
W.  0. 
l^.  Writ  of  Forcible  Entry,  <te. 

The  proceeding  for  forcible  entry,  unlawful  entry, 
.or  unlawful  detainer,  is  limited  to  three  years,  and 
no  saving  in   consequence  of  any  dibability,  is  al- 
lowed.    (V.  C.  1873,  c.  130,  §  1.) 
2^.  Entry  on  and  Action  for  Real  Property. 

An  entry  on,  or  action  (including  any  action,  other 
than  forcible  entry,  &c.,),  to  recover  any  land,  is 
limited  to  fifteen  years  east,  and  ten  years  west,  of  the 
Alleghany  mountains ;  saving  for  the  disabilities  of 
infancy,  insanity,  and  coverture,  ten  years  next  after 
the  removal  of  the  disability,  or  the  death  of  the 
claiiriant,  which  shall  first  happen  ;  but  the  time  in 
no  case  is  to  exceed  thirty  years.  (V.  C.  1S73,  c. 
146,  §  1,  4,  5 ;  1  Lom.  Dig.  792.) 

The  plaintiff  need  not  prove  an  actual  entry  on 
or  possession  of  the  premises  demanded,  or  receipt 
of  any  profits  thereof.  But  it  shall  be  suflBcient  for 
him  to  show  a  right  to  the  possession  of  the  premises 
at  the  time  of  the  commencement  of  the  suit.  (V. 
C.  1873,  c.  131,  §  14.) 

At  common  law  no  lapse  of  time   barred   the 
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King's  title,  the  maxim  being  nullum  tempus  occur- 
nt  regi.-  And  so  it  is  in  respect  to  the  Common- 
wealth with  ns,  except  where  it  is  otherwise  pro- 
vided by  statute  (Kemp  v.  Commonwealth,  1  H.  & 
M.  85  ;  Gore  v.  Lawson,  8  Leigh,  462 ;  Nimmo's 
Ex'or  V.  Commonwealth,  4  H.  &  M.  57 ;  Bac.  Abr. 
Limitation);  a  principle  which  is  further  affirmed 
by  express  enactment,  declaring  (Y.  C.  1873,  c.  40, 
§  23,)  that  no  statute  of  limitations  which  does  not 
in  express  terms  apply  to  the  Commonwealth,  shall 
be  deemed  a  bar  to  any  proceeding  by,  or  on  behalf 
of,  the  same.  Several  limitations,  however,  have 
been  expressly  imposed  upon  the  Commonwealth; 
as  that  no  land  shall  be  liable  to  escheat  which  for 
twenty  years  has  been  in  possession  of  the  person 
claiming  the  same,  or  those  under  whom  he  holds, 
and  upon  which  taxes  Jiave  been  paid  within  that 
time  (V.  C.  1873,  c.  109,  §  3,  overruling  the  doctrine 
of  French  &  al  v  Commonwealth,  5  Leigh,  516, 
519) ;  and  also  that  no  location  of  a  land  office  war- 
rant shall  be  made  on  any  land  which  shall  have 
been  continuously  settled  for  ten  years  previously, 
upon  which  taxes  have  been  paid  at  any  time  with- 
in that  ten  years  by  the  person  having  settled  the 
same,  or  any  person  claiming  under  him ;  and  any 
title  of  the  Commonwealth  to  such  lands  is  relin- 
quished. (V.  C.  1 873,  c.  108,  §  41 ;  Tichenel  v.  Roe, 
2  Rob.  288.)- 
2^^.  Continual  Claim  as  prolonging  tlie  Period  of  Limi- 
tation. ^ 

We  have  seen  elsewliere  tliat,  if  one  is  prevented 
by  threats  or  violence  from  entering  on  lands  where 
he  has  a  right  of  entry,  and  will  make  his  claim  as 
near  the  premises  as  may  be,  and  will  repeat  it  from 
year  to  year,  he  does,  at  common  law,  by  such  contin- 
ual claim,  as  it  is  called,  keep  alive  his  right  of  entry 
and  of  action,  (2  Bl.  Com.  316;  3  Id.  175;  1  Lorn. 
Dig.  802).  But  in  Virginia,  it  is  declared  by  statute, 
that  no  continual  or  other  claim  upon  or  near  any 
land,  shall  preserve  a  right  of  entry  or  of  action. 
(V.  C.  1873,  c.  146,  §  3.)" 
'Z^.  Disal)ilities  of  Plaintiff  as  prolonging  the  Period  of 
Limitation. 

The  disabilities  which  prolong  the  period  of  limi- 
tation, as  we  have  seen,  are  infancy,  coverture,  and 
insanity,  which  existed  at  the  time  when  the  right  of 
entry  or  of  action  first  accrued,  and  none  others. 
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(Y.  C.  1873,  c.  146,  §  4;  Parsons  v.  McCracken  & 
ux,  9  Leigh  495.) 

Hence,  if  a  person  labor  under  several  disabilities 
when  the  cause  of  action  accrued,  he  may  avail  him- 
self of  that  which  continues  longest;  but  when  the 
period  of  limitation  prescribed  by  the  statute  once 
begins  to  run,  it  will  continue  to  do  so,  notwithstand- 
ing any  disability  in  the  party  himself,  or  in  another. 
Neither  can  a  disability  which  arises  after  the  title 
accrued  be  taken  advantage  of  with  us,  though  the 
later  one  occurs  before*  the  first  is  at  an  end;  or 
as  it  is  commonly  expressed,  one  disability  cannot  ie 
tacked  to  another.  (1  Lom.  Dig.  804,  805,  806 ;  Doe 
V.  Barksdale,  2  Brock.  436.) 

In  case  of  joint-tenants,  and  much  more  in  case 
of  co-parceners  and  tenants  in  common,  if  there  be 
an  ouster  of  all,  the  disability  of  one  does  not  pre- 
serve the  title  of  another.  (1  Lom.  Dig.  807;  Mar- 
steller  &  als.  v.  McClean,  7  Cr.  156;  Doe  v.  Barks- 
dale,  2  Brock  444-'5.) 
W.  C. 
1^.  The  Extent  to  which  the  Period  of  Limitation  is. 
Prolonged. 

The  period  of  limitation,  where  a  disability  exists, 
is  prolonged  for  ten  years  next  after  the  time  at 
which  the  person  to  whom  the  right  has  first  ac- 
crued shall  have  ceased  to  be  under  such  disability 
as  existed-  when  the  same  so  accrued,  or  shall  have 
died,  whichever  shall  first  have  happened.  (V.  C. 
1873,  c.  146,  §  4;  1  Lom.  Dig.  807.) 
2^  The  Maximum  Period  to  which  the  Limitation  can 
be  Prolonged. 

The  entry  or  the  action  must  be  within  thirty 
years  next  after  the  time  at  which  the  right  shall 
have  first  accrued,  although  the  person  then  under 
disability  may  have  remained  incapacitated  during 
the  whole  thirty  years,  or  although  the  term  of  ten 
years  from  the  period  when  his  disability  ceased,  or 
when  he  died,  shall  not  have  expired.  (V.  C.  1873, 
c.  146,  §  5.) 
3'.  Efi'ect  on  the  period  of  Limitation,  where  the 
claimant  dies  still  under  Disability,  and  is  succeeded 
by  another  also  under  Disability. 

The  time  of  bringing  the  suit,  or  making  the 
entry  is  not  thereby  prolonged.  No  time  to  make 
an  entry  or  bring  an  action,  beyond  the  fifteen 
years  next  after  the  right  of  such  person  shall  have 
first  accrued,  or  the  ten  years  next  after  the  period 
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of  his  death,  is  allowed  by  reason  of  any  disability 
of  any  other  person.     (Y.  C.  1873,  e.  146,  §  5 ;  1 
Lorn.  Dig.  804  &  seq.) 
4^^-  Doctrine  that  Descent  tolls  Entry. 

The  nature  of  this  doctrine  has  been  explained, 
{Ante  p.  448;  2  Bl.  Com.  196-"r.)  It  may  suffice 
now  to  say  that  it  is  declared  by  statute,  that  the 
right  of  entry  on,  or  action  for  land,  shall  not  he 
tolled  or  defeated  by  descent  cast.  (V.  C.  18T3,  c. 
129,  §  4.) 
5^.  Effect  of  Possession  in  barring  Entry,  &c.,  of  ad- 
verse claimant. 

In  order  that  possession   may  have  the  effect  of 
barring  the  entry,  &c.,  of  a  claimant,  it  must  be 
long,  uninterrupted,  honest,  and  adverse. 
W.  C. 
1\  Possession  7fiv,st  ie  iMig. 

The  period  of  duration  is  prescribed  by  the 
statute,  being .  in  order  to  repel  the  action  of  forci- 
ble entry,  &c.,  three  years,  and  in  order  to  repel  the 
entry  of  the  claimant,  or  any  other  action  by  him 
than  forcible  entry,  &c.,- fifteen  years  east,  and  ten 
vears  west  of  the  Alleghany  mountains.  (Y.  C. 
1873,  C.-130,  §  1;  Id.  c.  146,  §  1.) 
2\  Possession  must  l>e  Uninterrupted. 

Uninterrupted,  honest,  and  adverse  possession 
for  the  period  prescribed  by  the  statute  not  only 
gives  a  right  of  possession  which  cannot  be  devested 
by  entry,  but  also  gives  a  right  of  entry  and  of  ac- 
tion, if  the  party  is  plaintiff,  which  will  enable  him 
to  recover,  even  against  the  strongest  proof  of  a 
title  which,  independently  of  such  continued  ad- 
versary possession,  would  be  a  better  title.  (1  Lom. 
Dig.  794,-  Bac.  Abr.  Lim'n  (B);  Kinney  v.  Bever- 
ley, 2  H  and  M,  341 ;  Taylor's  Dev'ees  v.  Burn- 
sides,  1  Grat.  189,  202;  Moody  v.  McKim,  5  Munf. 
374;  Middleton  v.  Johns,  4  Grat.  129.) 
3\  Possession  must  he  Honest. 

A  fraudulent  possession  can  prove  nothing  as  to 
the  proper  right  of  the  party  who  insists  on  such 
possession,  or  as  to  any  presumed  relinquishment  of 
the  adverse  claimant.  It  is  an  acknowledged  prin- 
ciple that  in  cases  of  fraud  the  statute  of  limitations 
commences  not  to  run,  at  least  in  general,  until  the 
fraud  is  discovered.  (Hunter's  Ex'ors  v.  Spottswood, 
1  Wash.  145;  Kane  v.  Bloodgood,  7  Johns.  C  K. 
122;  Kitty  v.  Fitzhugh,  4  Rand.  600;  Evans  & 
als  V.  Spurgi'n  &  als,  11  Grat.  623.) 
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4}.  Possession  must  he  Adverse. 

As  no  one  can  be  barred  by  the  statute  of  limita- 
tions unless  he  is  out  of  possession,  and  as  the  pos- 
session of  one  claiming  under  another  is  considered 
as  in  fact  the  possession  of  the  latter,  it  follows 
that,  in  order  to  plead  the  statute  of  limitations  suc- 
cessfully, the  possession  must  be  adverse  to  that  of 
the  opposing  claimant.  (1  Lorn.  Dig.  794;  Wil- 
liams V.  Lewis,  5  Leigh,  691 ;  Coalter  v.  Hunter,  5 
E.a,nd.  58.)  Hence,  in  the  case  of  a  future  contin- 
gent limitation,  as  the  title  of  the  party  under  it 
does  not  accrue  until  the  happening  of  the  contin- 
gency, and  the  expiration  of  the  preceding  estate, 
entitle  him  to  the  possession,  the  statute  begins  not 
to  run  until  that  time,  (Clarkson  &  als  v.  Booth, 
17  Grat.  490,  498  &  seq  ;  Layne  v.  ISTorris,  16 
Grat.  236, 239  &  seq. ;  Elys  v.  Wynne,  22  Grat.  229.) 
It  will  be  necessary  to  observe  (1),  What  con- 
stitutes an  adverse  possession;  (2)  The  extent  of 
adversary  possession;  and  (3),  The  cases  where  an 
adversary  possession  is  negatived. 
W.  C. 
1'".  What  constitutes  an  Adverse  Possession. 

By  an  adverse  possession  is  to  be  understood 
one  dependent  upon  an  adverse  and  conflicting 
title,  grounded  upon  an  ouster  or  dispossession  of 
the  rightful  owner,  which  in  case  of  a,  freehold,  is 
known  as  a  disseisiii.  Littleton  defines  a  disseisin 
(3  Th.  Co.  Lit  5),  to  be  "where  a  man  entereth 
into  any  lands  or  tenements,  when  his  entry  is  not 
congeable  (lawful),  and  ousteth  him  which  hath  the 
freehold^  The  mere  entry,  however  wrongful, 
does  not  of  itself  amount  to  a  disseisin;  there 
must  be  an  intention  to  oust  the  other,  and  to 
possess  himself  of  the  freehold.  Hence,  to  con-' 
stitute  an  adverse  possession,  there  must  be  a  pos- 
session under  claim  of  title;  or  in  reference  to 
conflicting  claims,  and  the  statutory  prescriptive 
bar,  it  must  c;onsist  of  an  actual,  exclusive,  con- 
tinued, visible,  notorious,  and  hostile  possession, 
under  a  colorable  claim  of  title.  (3  Th.  Co.  Lit. 
4 ;  1  Lom.  Dig.  795 ;  Dawson  v.  Watkins,  2  Kob. 
269 ;  Taylor's  Dev'ees  v.  Burnsides,  1  Grat.  186, 
190;  Xowlin  v.  Eeynolds,  25  Grat.  141.) 

Possession  may  be  sometimes  constructive  only. 
Thus,  when  tlie  Commonwealth  grants  lands  to  a 
first  patentee,  it  puts  him  constnictively  into  pos- 
session, notwithstanding  at  the  time  of  the  emana- 
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tion  of  the  patent,  there  was  an  actual  occupation 
of  the  premises  by  another  person,  for  such  per- 
son's possession  (as  the  Commonwealth  is  incapable 
of  being  disseised),  cannot  he  adversary.  And  such 
elder  patentee's  seisin  continues  until  some  one 
actuallj'  enters  b,y  -a  pedis  positio  under  an  adverse 
claim  of  title,  when  the  grantee  being  dispossessed, 
the  statute  of  limitations  begins  to  run  against  him,' 
and  in  a  competent  time,  if  the  actual  adversary 
possession  continues,  will  bar  his  claim;  but  a 
junior  grant  from  the  Commonwealth  does  not  of 
itself  liave  the  effect  of  determining  the  first  pa- 
tentee's constructive  seisin.  Hence,  where  a  paten- 
tee of  the  Commonwealth  having  no  actual,  but 
only  the  constructive  seisin  arising  from  the  Com- 
monwealth's grant,  brings  an  action  against  an 
occupant  of  the  land  who  claims  title  by  posses- 
sion, it  is  competent  to  the  defendant  to  prove  a 
•prior  Commonwealth's  grant  (although  he  has  no 
privity  with  the  grantee  therein),  because  that  de- 
feats the  plaintiff's  constructive  seisin,  by  an  ad- 
verse constructive  seisin  in  the  first  patentee,  and 
so  destroys  all  title  to  recover  of  the  occupant,  the 
plaintiif  having  neither  actual  nor  constructive 
possession.  (Dawson  v.  Watkins,  2  Eob.  259; 
Taylor's  dev'ees  v.  Burnsides,  1  Grat.  201  &  seq; 
y.  C.  1873,  c.  131,  §  14;  Green  v.  Watkins,  7 
Wheat,  27 ;  Green  v.  Liter,  8  Gr.  229 ;  Shanks  & 
als.  V.  Lancaster,  5  Gratt.  110 :  Koiner  v.  Eanliin, 
11  Grat.  420 ;   Chne  v.  Catron,  22  Grat.  392.) 

As  the  possession,  in  order  to  avail  against  the 
constructive  seisin  of  a  prior  patentee,  must  be  con- 
tinuous, exclusive,  and  unambiguously  under  a 
claim  of  title,  the  mere  entry  upon  the  land  by  a 
junior  patentee  or  his  agent,  for  the  purpose  of 
surveying  the  same,  is  not  enough  to  operate  a  dis- 
seisin of  the  rightful  own«r ;  nor  if  it  were,  is  it 
such  continuous,  exclusive,  and  notorious  posses- 
sion as  can  by  itself  support  a  claim  of  title  in 
opposition  to  the  superior  constructive  seisin  of  the 
prior  patentee.  (Dawson  v.  Watkins,  2  Eob.  269.) 
It  is  not  needful,  indeed,  that  the  land  should  be 
enclosed  or  built  upon,  or  actually  cultivated  or 
cleared,  but  the  entry  must  be  made  under  the 
claim  of  title,  with  the  hxtention  of  taking  posses- 
sion, and  being  accompanied  with  such  visible  acts 
of  ownership  as  from  their  nature  indicate  a  noto- 
rious claim  of  property  in  the  land.     (Ewing  v. 
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Burnett,  11  Pet.  53 ;  Barclay  &  als.  v.  Howell's 
Lessee,  6  Pet.  513.)  The  character  of  the  acts 
necessary  to  give  to  the  party  the  seisin  required, 
must,  of  course,  vary  with  the  situation  of  the 
land,  and  the  condition  of  the  country.  In  a  set- 
tled and  cultivated  region,  an  actual  occupation 
and  pernanc;y  of  the  profits  may  be  requisite; 
whilst  in  the  wilderness,  a  possession  less  definite 
might  suflice,  if  it  appeared  that  the  property  was 
not  susceptible  of  a  stricter  occupation.  If  such 
notoriety,  exelusiveness,  and  continuousness  of 
seisin  in  the  adverse  claimant  were  not  demanded, 
any  proprietor  of  vacant  lands  might  be  disseised 
and  deprived  of  his  lands  without  his  knowledge, 
or  the  possibility  of  his  protecting  himself.  (Daw- 
son V.  Watkins,  2  Kob.  269-70;  Overton's  Heirs 
v.Davisson,  1  Grat.  217,  225;  Taylor  v.  Burnsides, 
1  Grat.  208,  210.) 

From  what  has  been  said,  it  follows  that  the 
tenant  cannot  sustain  his  defence  of  continued  ad- 
versary possession,  if  within  the  period  of  limita- 
tion, the  premises  have  been  abandoned  by  him, 
or  those  under  whom  he  claims;  nor  if  the  de- 
mandant, or  those  under  whom  he  claims,  did 
within  that  period  enter  upon  the  land,  and  take 
and  hold  actual  and  continuous  possession  tlierof, 
by  residence,  improvement,  cultivation,  or  other 
open,  notorious,  and  habitual  acts  of  ownership. 
But  the  entry  and  possession  of  the  demandant,  or 
of  tliose  under  whom  he  claims,  if  confined  to  that 
part  of  his  elder  grant  which  is  not  within  the 
limits  of  the  later  one,  does  not  oust  the  tenant,  if 
at  the  time  he  had  actual  possession  of  the  land 
embraced  by  his  grant.  (Taylor  v.  Burnsides,  1 
Grat.  208,  210.) 
2™   The  Extent  of  Adversary  Possession 

The  extent  of  the  adversary  possession  is  often 
a  question  of  great  interest.  There  are  two  cases 
to  be  distinguished : 

1st.  Whei'e  one  enters  not  under  any  deed  or 
written  title,  but  merely  assumes  the  possession, 
with  a  claim  of  right. 

In  this  case  his  ouster  of  his  predecessor,  and 
his  own  subsequent' possession,  extends  no  farther 
than  what  he  occupies,  cultivates,  encloses,  or 
otherwise  excludes  the  owner  from; 

2nd.  Where  one  enters  under  color  of  title  5y 
deed  or  other  writing. 
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In  this  case  the  law  holds  that  he  acquires  an 
actnal  possession  to  the  extent  of  the  boundaries 
contained  in  the  writing,  and  this  though  the  title 
conveyed  by  the  writing  be  worthless.  (1  Lorn. 
Dig.  797;  Taylor  v.  Horde  (1  Burr.  60),  2  Smith's 
L.  C.  324,  396.) 

In  reference  to  cases  of  conflicting  possession,  it 
is  provided  (V.  C.  '1873,  c.  131,  §  19),  that  "in  a 
controversy  affecting  real  estate,  possession  of  part 
shall  not  be  construed  as  possession  of  the  whole, 
where  actual  adverse  possession  can  be  proved." 

In  applying  those  principles  to  the  case  of  con- 
flicting grants  from  the  C/ommonwealth  to  different 
persons,  it  is  to  be  observed,  1st,  That  where  the 
older  patentee  has  had  no  actual  j^ossession,  and 
the  later  patentee  enters  upon  the  land,  and  takes 
and  holds  possession  of  any  part  thereof,  clai)/iing 
title  to  all  to /thai  the  hounds  of  his  grant^  it  is  an 
adversary  possession  of  the  whole,  to  the  extent  of 
the  limits  of  tlie  later  patent;  and  to  that  extent 
is  an  ouster  of  the  seisin  or  possession  of  the 
older  patentee  as  to  those  lands  (Overton  v.  Davis- 
son,  1  Grrat.  223-'4;  Koiner  v.  Eaul^in's  heirs,  11 
Grat.  427-8  ;  Cliue  v.  Catron,  22  Grat.  392);  2nd, 
That  if  the  elder  patentee  is  in  tlie  actual  posses- 
sion of  any  part  of  the  Innd  in  controversy,  at  the 
time  of  the  junior  patentee's  entry  thereon,  the 
latter  by  sucli  entry  gains  no  adversai-y  possession 
beyond  the  limits  of  his  mere  enclosure,  cultiva- 
tion, or  actual  use,  without  an  actual  ouster  of  the 
older  patentee  from  the  whole  of  the  disputed  ter- 
ritory (Overton  v.  Davisson,  1  Grat.  224;  Koiner 
V.  Rankin's  heirs,  11  Grat.  420,  427-'8;  Cline  v. 
Catron,  22  Id.  392);  3rd,  That  when  the  elder 
patentee  is  in  actual  possession  of  part  of  his  own 
grant,  but  not  of  any  part  included  in  the  junior 
patent,  the  entry  and  possession  of  the  junior 
patentee  will  be  limited  to  his  mere  enclosure 
(Green  v.  Liter,  8  Cr.,  229  :  Taylor  v.  Burnsides,  1 
Grat.  165  ;  Koiner  v.  Rankin,'  11  Grat.  427-'8 ; 
Cline  V.  Catron,  22  Id.  392) ;  4th,  That  where  the 
the  senior  patentee  is  in  actual  possession  of  the 
lands  of  his  patent,  lying  without  the  bounds  of 
the  junior  patentee,  and  the  latter  enters  on  and 
holds  the  lands  embraced  within  his  patent,  it  is 
an  ouster  of  the  senior  patentee  only  to  the  limits 
of  the  junior  patentee's  actual  close,  and  not  to  the 
limits  of  his  grant.     (Green  v.  Liter,  8  Cr.  229.) 
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See  Overton's  Heirs  v..Davisson,  1  Grat.  224-'5; 
Taylor  v.  Burnsides,  1  Grat  165 ;  Koiner  v.  Ran- 
kin, 1 1  Gra*.  420,  427-'8  ;  Cline  v.  Catron,  22  Id. 
392. 
3™.  Cases  where  an  Adversary  Possession  is  Nega- 
tived. 

An  adverse  possession  is  negatived  in  the  follow- 
ing cases,  nartiely:  (1),  Where  the  parties  claim 
under  the  same  title ;  (2),  Where  the  possession  of 
'one  party  is  consistent  with  the  title  of  the  other ; 
(3),  Where  the  party  claiming  title  has  never,  in 
contemplation  of  law,  been  out  of  possession ;  and 
(4),  Where  the  possessor  has  acknowledged  a  title 
in  the  claimant ; 
W.  C. 
I''-  Where  the  Parties  claim  under  the  Same  Title. 
The  instances  falling  under  this  head  are  de- 
rived chiefly  from  England,  our  own  cases  afford- 
ing few  or  none.     Thus,  if  a  father  die  seised  in 
fee  leaving  two  sons,  and  his  younger  son  enters 
to  the  prejudice  of  the  elder,  and  before  him,  al- 
though it  amounts  properly  to  an  ouster  of  the 
elder   by    abatement,   yet    the   statute    does   not 
operate  against  the  elder  sou,  because  the  law  in- 
tends that  the  younger  entered  claiming  the  land 
as  lieir  to  his  father  in  order  to  preserve  the  in- 
heritance in  tlie  family,  and  not  as  designing  a 
wrong  to  his  brother,  and  so  his  possession  is  the 
possession  of  the  elder,  who  (Jaims  by  the  same 
title.     (3  Th.  Co.  Lit.  47-'8,  &  n  (Y),  50  &  seq; 
1  Lom.  Dig.  709.)     So,  also,  if  a  sister  enters 
upon  the  land  descended  from  her  father  before 
her  brother,  the  legal  heir,  can  do  so,  and  remain 
in  possession  more  than  the  time  prescribed  by 
the  statute  of  limitations,  yet  will  it  not  avail -her 
for  a  like  reason,  because  the  law  will  intend  that 
she  entered  as  heir  to  the  father,  to  preserve  the 
inheritance,  and  not    adversely  to  the  brother, 
wlio,  claiming  by  the  same  title,  her  possession 
enures  as  his.     (1  Lom.  Dig.  709.) 

It  must  be  observed  that,  in  both  of  these 
cases,  if  the  lawful  heir  enters,  and  then  is  ousted 
by  the  younger  brother  or  the  sister,  it  would  be 
impossible  to  assign  so  charitable  an  interpreta- 
tion to  his  act,  and  the  possession  of  the  wrong- 
doer is  adverse.  (3  Th.  Co.  Lit.  50.) 
2".  Where  the  Possession  of  one  Party  is  consistent 
with  the  title  of  the  other. 
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This  is  the  (jase  where  the  possession  of  one 
is  the  possession  of  the  other,  as  in  the  instance 
of  agent  rehitively  to  the  principal,  or  of  a  ten- 
ant in  respect  to  his  landlord ;  or  where  the  es- 
tate of  the  party  in  possession  and  that  of  the 
claimant  form  diifereut  parts  of  one  and  the  same 
estate,  as  in  the  instance  of  a  particular  tenant 
and  the  remainderman;  or  where  the  relation  of 
trustee  and  cestui  que  trust,  or  of  mortgagor  and 
mortgagee  subsists  between  the  parties.     (1  Lom. 
Dig.  799,  800  ;  Pownal  v.  Taylor,  10  Leigh,  181 
to  184 ;  Eose's  Adm'x  v.  Burgess,  10  Leigh,  196; 
Evans  &  ux  v.  Spurgin,  6  Grat.  118  ;  Clarke  v. 
McClure,  10  Grat.  305 ;  Nowlin  \r.  Reynolds  25 
Grat.  141.) 
3".  "Where  the  Party  claiming  Title  has  never,  in 
contemplation  of  law,  been  out  of  Possession. 

Where  the  party  claiming  title  has,  in  contem- 
plation of  law,  never  been  out  of  possession,  no 
possession  of  another  can  he  adverse  to  him. 
Thus,  where  two  parties  are  in  joint  occupancy, 
the  law  adjudges  it  to  be  the  possession  of  him 
who  has  the  right;  and,  therefore,  where  a  de- 
visee in  fee  and  a  stranger  entered,  and  took  the 
profits  together  for  twenty  years,  the  devisee  was 
allowed  to  recover  of  the  stranger,  notwithstand- 
ing his  twenty  years'  participation  in  the  profits 
because  such  participation  was  not  adverse  to  the 
devisee's  title ;  for  a  man  cannot  disseise  another 
of  an  undivided  moiety,  as  he  might  of  a  part  of 
the  land.  (1  Lom.  Dig.  800;  Eeading  v.  Eaw- 
sterne,  2  Lord  Eaymond,  S30.) 

So,  as  the  possession  of  one  joint  tenant,  tenant 
in  common,  or  parcener,  is  ^j^-M/zrc  facie  the  pos- 
session of  his  fellow,  it  follows  that  the  possession 
of  one  is  never  adverse  to  the  title  of  the  other 
unless  there  be  proved  an  actual  ouster,  or  dis- 
seisin (or,  as  it  is  expressed  in  Virginia  by  stat- 
ute, unless  the  plaintift'  "prove  actual  ouster  or 
some  other  act  amounting  to  total  denial  of  the 
plaintifi''s  right  as  co-tenant."  Y.  C.  1873 
131,  §  15).  The  exclusive  enjoyment  of  the  pro- 
perty, accompanied  with  a  denial  of  all  right  on 
the  part  of  those  claiming  as  co-parceners  &e 
is  such  an  adverse  possession  as  is  protected  (i 
Lom.  Dig.  800,  801 ;  Taylol-  &  als.  v.  Hil'i,  lo 
Leigh,  457;  Purcell  &  als.  v.  Wilson,  4  Grat.' 16 
21 ;  Caperton&  als.  v.  Gregory  &  als.  11  Grat.  508  \ 
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So  the  possession  of  a  lessee  is  that  of  the  lessor, 
as  long  as  the  lease  subsists,  and  that  although 
no  rent  be  paid ;  but  when  the  rent  is  not  a  merely 
nominal  one,  the  omission  to  pay  it,  or  to  make 
any  other  acknowledgment  of  a  tenancy  for  a 
greater  number  of  years  might  be  evidence  of  an 
adverse  possession  (1  Lom.  Dig.  801).  And  even 
after  the  end  of  the  term  the  lessee's  possession  is 
still  not  adverse,  unless  he  does  some  act  amount- 
ing to  a  disseisin,  as  by  conveying  to  another. 
(Wiseley  v.  Findlaf,  3  Eand.  367.) 
4".  Where  the  Possessor  has  acknowledged  a  Title 
in  the  Claimant. 

"When  the  possessor  has  acknowledged  a  title 
in  the  claimant,  the  possession  is  not  deemed  ad- 
verse,  the   acknowledgment  negativing  such   an 
idea.     (1  Lom.  Dig.  801.) 
6"^.  Effect  ot-  the  Acquisition  of  a  New  Eight. 

Where  a  claimant  acquires  a  new  right,  lie  is  al- 
lowed a  new  period  to  pursue  his  remedy,  though  he 
has  neglected  the  first.  Thus,  a  remainderman  ex- 
pectant on  an  estate  for  life  or  years,  to  whom  a 
right  to  '  enter  or  bring  an  ejectment  is  given,  by  a 
forfeiture  incurred  by  the  tenant  for  life  or  years,  is 
not  bound  to  do  so;  so  that  if  he  comes  with  his  ac- 
tion within  fifteen  years  after  the  remainder  attached, 
it  will  be  in  time,  although  more  than  fifteen  years 
liave  elapsed  since  his  title  by  means  of  the  forfeiture 
accrued.  (1  Lom.  Dig.  862;  Kemp  v.  Westbrook, 
1  Ves.  Sen'r,  278-'9.)  And  so  a  reversioner  may  en- 
ter at  any  time  within  fifteen  years  after  the  termi- 
nation of  the  particular  estate,  notwithstanding  there 
may  have  been  a  disseisin  of  the  particular  tenant, 
and  an  adverse  iDossession  for  more  than  fifteen 
years ;  for  the  proper  title  of'  the  reversion  does  not 
accrue  until  the  particular  estate  is,  at  an  end.  (1 
Lom.  Dig.  802.) 
7^.  The  Entry  which  is  required  in  order  to  preserve  a 
Right  of  Possession. 

The  entry  must,  of  course,  appear  to  have  been 
upon  the  land  claimed,  and  it  must  also  appear  that 
it  was  not  a  mere  casual  entry,  but  made  animo  cla- 
mandi,  and  was  followed  by  a  possession,  continuous 
and  actual,  by  means  of  residence,  improvement, 
cultivation,  or  other  open,  notorious,  and  habitual 
acts  of  ownership.  (1  Lom.  Dig.  802;  Ewing  v. 
Burnet,  11  Pet.  53 ;  Barclay  &  als.  v.  Howell's  Les- 
see, 6  Pet.  513;  Dawson  v.  Watkins,  2  Rob.  269-'70; 
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Overton's  Heirs  v.  Davisson,  1  Grat.  217,  225 ;  Tay- 
lor's Devisees  v.  Burnsides,  1  Grat.  208,  210.) 

It  is  admitted  that  an  entry  into  one  of  several 
parcels  of  land  in  the  same  county  may  avail  as  an 
entry  into  all,  provided  the  entry  is  made  in  the  name 
of  all,  and  the  several  parcels  are,  as  to  the  freehold, 
in  the  hands  of  the  same  person.  Eut  if  the  free- 
hold is  in  different  parties,  or  the  entry  is  not  made 
in  the  name  of  all  the  parcels,  it  is  good  for  no  more 
than  the  parcel  actually  entered  upon.  Hence,  if 
there  be  three  several  disseisors  of  different  parcels, 
as  each  is  a  several  tenant  of  the  freehold  of  his  par- 
cel, there  must  be  a  separate  entry  upon  every  one, 
and  not  upon  one  in  the  name  of  all.  So  also,  there 
must  be  a  separate  entry,  if  a  disseisor  of  an  entire 
parcel  let  the  land  for  life,  say  in  three  parcels,  to 
three  several  tenants.  But  if  in  the  latter  case,  he 
should  let  it  fcyr  years  to  three  several  tenants,  an 
entry  into  any  one  of  the  parcels,  in  the  name  of  all, 
will  serve  for  the  whole.  (3  Th.  Co.  Lit.  15  to  17.) 
And  it  should  be  observed  that  the  entry  of  the 
equitable  owner  (e.  g.  the  cestui  que  trust),  is  as  effec- 
tive to  repel  the  bar  of  the  statute  of  limitations  as 
that  of  the  possessor  of  the  legal  title.  (1  Lom.  Dig. 
803 ;  Gree  v.  RoUe,  1  Ld.  Raym.  716.) 
8^^.  Application  of  the  Statute  of  Limitations  to  Suits 
in  Equity. 

The  statute  of  limitations  in  Virginia  interposes 
an  express  bar  to  suits  in  equity  in  only  two  classes 
of  cases,  namely:  1st,  In  case  of  gifts,  conveyances, 
assignments,  transfers,  or  charges  which  are  not  on 
consideration  deemed  valuable  in  law,  where  the 
suit  of  any  creditor  to  vacate  it  is  limited  to  five 
years  after  such  gifts,  &c.,  are  made;  and  2ndly, 
In  case  of  grants  of  land  by  the  Commonwealth, 
in  order  to  repeal  the  same  in  whole  or  in  part, 
in  which  case  the  suit  must  be  brought  within  ten 
years  next  after  date  of  the  grant.  (V.  C.  1873, 
c.  146,  §  16, 17;  Snoddy  v.  Haskins  &  als,  12  Grat. 
368.)  The  limitations  to  suits  prescribed  in  all  other 
instances .  relate  to  actions  or  proceedings  in  the 
courts  of  law ;  and  by  the  earlier  statutes  fixing  the 
periods  within  which  proceedings  must  be  had,  as 
well  with  us  as  in  England,  no  cases  at  all  in  chan- 
cery are  included.  Limitations  to  suits,  however, 
being  recognized  as  a  wholesome  policy,  and  having, 
indeed,  prevailed  in  the  courts  of  chancery,  although 
with  no  definite  periods,  from  the  origin  of  their 
33 


514  TITLE  BY  purchase;  in.  pbescription.  [book  II. 

extraordinary  jurisdiction,  in  consequence  of  their 
reasonable  wish  to  discountenance  laches  and  neglect, 
when  the  legislature  prescribed  certain  fixed  periods 
within  which  actions  at  law  must  be  set  on  foot, 
equity  had  no  difficulty  in  adopting  by  analogy  sim- 
ilar periods  in  corresponding  eases,  especially  as  to  do 
so  was  in  accord  with  one  of  its  favorite  maxims 
that  equity  follows  the  law.  Thus,  in  cases  of  equit- 
able titles  to  lands,  equity  requii-es  relief  to  be  sought 
within  the  same  period  in  which  an  ejectment  would 
lie  at  law;  and  in  cases  of  equitable  personal  claims, 
it  also  requires  relief  to  be  sought  within  the  period 
prescribed  for  legal  demands  of  a  like  nature.  (1 
Lom.  Dig.  809-'10;  1  Stor.  Eq.  §  55  a;  Id.  §  529.) 
Indeed,  when  the  demand  is  strictly  of  a  legal  nature, 
but  it  is  more  convenient  for  some  particular  reason, 
under  the  circumstances,  to  invoke  the  aid  of  chan- 
cery, the  court  of  equity  governs  itself  absolutely  by 
the  same  limitations  as  are  prescribed  by  the  statute 
for  such  cases,  not  so  much  upon  the  ground  of 
analogy,  as  positively  in  obedience  to  the  statute.  (1 
Stor.  Eq.  §  529.) 

But  there  are  some  cases  where  equity,  not  being 
bound  by  the  terms  of  the  statute  of  limitations,  has 
not  deemed  it  politic  and  wise  to  be  ruled  by  its  pro- 
visions.    The  most  noted  instances  of  this  are  cases 
of  trust,  and  of  fraud; 
W.  C. 
1*.  Cases  of  Trust,Tiot  within  the  Statute  of  Limitations. 
The  proposition  that  a  trust  is  not  within  the 
statute  of  limitations,  applies,  of  course,  only  as  be- 
tween cestui  que  trust  and  trustee,  and  not  as  be- 
tween those  parties  on  the  one  side,  and  a  stranger 
on  the  other.     In  this  latter  case  the  statute  is  as 
much  applicable  as  if  no  trust  were  concerned.     (1 
Lom.   Dig.  810;   Harmood    v.  Oglander,  6  Ves. 
415.)    As  between  cestui  que  trust  and  trustee  (if  the 
trust  be  constituted  by  the  act  of  the  parties),  the 
possession  of  the  trustee  can  never  he  adverse  to  the 
cestui  que  trust,  and  therefore  no  length  of  posses- 
sion can  bar  the  latter's  title.     Where  the  trust  is 
forced  by  the  doctrines  of  equity  upon  the  con- 
science of  the  trustee  (that  is  in  case  of  constructive 
trusts),  in  consequence  of  his  fraudulent  conduct, 
&c.,  this  proposition  requires  to  be  somewhat  quali- 
fied.    In  that  case,  when  the  party  beneficially  con- 
cerned becomes  cognizant  of   the  fraud,  &c.,  the 
possession  of  the  qua^i  trustee  is  adverse  from  the 
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time  the  fraud,  &c.,  is  discovered,  and  from  that 
time  the  statue  runs.  (1  Lom.  Dig.  810-'ll ;  Beck- 
ford  V.  "Wade,  17  Yes.  97;  Kane  v.  Bloodgood,  7 
Johns,  C.  K.  123 ;  Sheppards  v.  Turpin,  &c.,  3  Grat. 
395.) 

As  to  legacies,  see  1  Lom.  Dig.  813-'14. 
2^.  Cases  of  Fraud,  not  within  the  Statute  of  Limitations. 

When  fraud  is  charged,  the  defendant  cannot 
plead  the  statute  of  limitations  to  the  discovery  of 
his  title  (at  least  he  cannot  do  it  except  from  the 
time  that  the  claimant  became  cognizant  of  the 
fraud),  but  he  must  answer  to  the  fraud.  (1  Lom. 
Dig.  813;  Cresap  v.  McLean,  5  Leigh,  389.) 

We  have  seen  that  the  Virginia  statute  of  limita- 
tions restricts  the  proceeding  in  equity  or  otherwise, 
to  set  aside  a  conveyance  alleged  to  be  fraudulent 
as  to  creditors,  &c.,  because  not  for  valuable  consicL- 
eration,  to  five  years  from  its  date  (Y.  C.  1873,  c. 
114,  §  2);  but  this  provision  does  not  apply  where 
there  is  an  actual  fraud.  Cases  of  actual  fraud  are 
governed  by  the  principles  applicable  to  constructive 
trusts,  already  stated,  that  is,  the  statute  begins  to 
run  from  the  time  the  fraudulent  intent  came  to  the 
knowledge  of  the  parties  concerned,  or  from  the 
time  when  the  creditor's  execution  or  judgment  was 
delayed,  hindered,  or  defrauded  by  the  operation  of 
the  fraudulent  conveyance.  (Snoddy  v.  Haskins, 
12  Grat.  363;  Wilson  v.  Buchanan,  7  Grat.  334.) 

But  although  this  right  may  remain  unasserted 
for  a  period  long  enough  to  raise  a  bar  to  its  asser- 
tion, even  in  equity ;  yet  the  forbearance  may  be  sat- 
isfactorily accounted  for,  not  only  by  the  savings  in 
the  statute,  of  infancy,  insanity,  and  coverture,  but 
sometimes  by  other  circumstances  also,  as  by  the 
fact  that  the  adverse  claimant  was  amused  and  di- 
verted from  the  purpose  to  sue,  by  proposals  of 
compromise  or  adjustment,  &c.  (1  Lom.  Dig.  814 ; 
Eustace  v.  Gaskins,  1  Wash.  186.) 


CHAPTEE  XVni. 
lY.  Of  Title  by  Forfeiture. 

4'.  Title  by  Forfeiture. 

Title  by  forfeiture  arises  in  those  cases  where  forfeiture 
of  lands  and  tenements  is  annexed  by  law  as  a  punish- 
ment to  some  illegal  act  or  negligence  in  the  owner  of 
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the  property;  whereby  he  loses  all  his  interest  therein, 
and  the  property  goes  either  to  the  party  injured,  as  a 
recompense  for  the  wrong  done  him,  or  to  the  Crown  or 
Commonwealth.  The  illegal  acts  or  omissions  which  in- 
duce the  forfeiture,  for  the  most  part  relate  to  the  lands 
and  tenements  which  are  forfeited ;  but  at  common  law  a 
very  notable  exception  occurs  in  the  case  of  certain 
crimes,  which  occasion  the  forfeiture  of  all  the  offender's 
lands  and  tenements,  the  same  being  upon  his  conviction 
vested  in  the  Crowm.  Although  it  will  involve  some  re- 
petition, it  will  be  best  to  state  first,  the  causes  of  forfei- 
ture in  England,  and  secondly,  the  causes  of  forfeiture  in 
Yirginia.  (2  Bl.  Com.  267.) 
W.  C. 
Is.  The  causes  of  Forfeiture  in  England. 

The  causes  of  forfeiture  of  lands  and  tenements  in 
England  are  these:  (1),  Crimes  and  misdemeanors;  (2), 
Alienation  of  lands  and  tenements  contrary  to  law,  and 
other  kindred  wrongs ;  (3),  Non-presentation  to  a  church- 
ienefice,  when  the  forfeiture  is  denominated  a  lapse ;  (4), 
Simony ;    (5),    Non-performance    of    conditions ;    (6), 
Waste;  (7),  Breach   of  copyhold   customs;  (8),  Bank- 
ruptcy.    (2  BL  Com.  267;  1  Steph.  Com.  421;  Id.  277; 
4  Do.  447.) 
W.  C. 
1'^.  Forfeiture  of  lands,  &c.,  for  Crimes  and  Misdemeanors. 
In  England  lands  and  tenements  are  at  common  law 
forfeited  to  the  Crown  for  treason  and  for  felony;  the 
forfeiture  taking  effect  upon  conviction,  but  then  having 
relation  back  to  the  commission  of  the  act,  so  as  to  in- 
clude whatever  lands  or  tenements  the  party  had  then 
or  at  any  time  afterwards.     For  treason,  the  forfeitm-e 
is  forever;  and  ior  felony  (at  least  for  m,urder),  during 
the  felon's  life,  and  a  year  and  a  day  afterwards  (4  Bl. 
Com.  381,    385);  but  for   any  other  felony,  for  the 
felon's  hfe-time  only.     (4  Steph.  Com.  447,  450-'51). 
In  other  cases  where  foi-feiture  of  lands  for  offences 
is  exacted,  it  is  by  various  statutes,  and  for  different 
terms,  as  in  case  of  misprision  of  treason,  (4  Steph. 
Com.  200);  oi praemunire  (Id.  217);  and  of  drawing  a 
weapon  on  a  judge  or  striking  any  one  in  the  principal 
courts  of  justice.     (Id.  251.) 

In  Virginia,  it  is  enacted  (Y.  C.  1873,  c.  195,  §  5), 
that  no  attainder  of  felony  shall  work  any  forfeiture  of 
estate.  And  the  constitution  of  the  United  States 
(Art.  Ill,  §  iii,  2)  provides  that  no  attainder  of  treason 
ahall  work  a  forfeiture  except  during  the  life  of  the 
person  attainted.     If  by  this  provision,  it  was  intended 
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to  prevent  party  rage  from  imposing  vindictive  forfei- 
tures in  periods  of  political  excitement,  the  clause 
seems  to  be  very  little  adapted  to  accomplish  the  end 
designed,  as  the  forfeiture  may  be  annexed  to  some 
collateral  act,  or  to  some  cognate  offence,  and  the  re- 
striction thus  may  be  readily  evaded.  Thus,  we  find 
it  declared  by  act  of  Congress  of  6th  August,  1861, 
(12  TJ.  S.  Stats.  319;  2  Bright.  Dig.  199;  Rev.  Stats. 
U.  S.  p.  1036,  §  5308),  that  property  of  any  kind,  em- 
ployed or  acquired,  or  disposed  of  with  intent  to  use  or 
employ  it,  in  aiding,  abetting  or  promoting  an  insurrec- 
tion or  resistance  to  the  laws  of  the  United  States,  shall 
be  subject  to  be  confiscated.  (See  Alexander's  Cotton, 
2  Wal.  420,  &c.;  Armstrong's  Foundry,  6  Wal.  766, 
769 ;  Confiscation  Cases,  7  Wal.  454;  Morris  &  al  v.  F. 
States,  7  Wal.  578 ;  Morris's  Cotton,  8  Wal.  510  &  seq.) 
2''.  Forfeiture  of  lands,  &c.,  for  Alienation  contrary  to 
Law,  and  other  kindred  wrongs. 

Alienation  contrary  to  law  is  either  (1),  Alienation  in 
mortmain;  (2),  Alienation  to  an  alien,  or  (3),  Aliena- 
tion \)j  particular  tenants  ;  and  the  kindred  wrongs  re- 
ferred to,  are  (4),  Disclaiming  by  a  tenant  in  a  court 
of  record  to  hold  of  the  lord;  and  (5),  His  claiming, 
(also  jn  a  court  of  record,)  to  hold  a  greater  estate  than 
was  granted  him.  (2  Bl.  Com.  268,  275-'6.) 
W.  C. 
1*.  Alienation  in  Mortmain 

Alienation  in  mortmain  {in  mortua  manv),  is  an 
alienation  of  lands  or  tenements  to  any  corporation, 
sole  or  aggregate,  ecclesiastical  or  temporal.  But 
these  purchases  having  been  in  early  times,  made 
chiefly  by  religious  houses  (e.  g.  monasteries,  &c.),  in 
consequence  whereof  the  lands  became  perpetually  in- 
herent in  one  dead  hand,  (monks  being  esteemed  civilly 
dead,)  this  has  occasioned  the  general  appellation  of 
mortmain  to  be  applied  to  alienations  to  all  corpora- 
tions, and  the  religious  houses  themselves  to  be  prin- 
cipally considered  in  forming  the  statutes  of  mort- 
main. And  it  will  be  curious,  in  deducing  the  his- 
tory of  these  statutes,  to  observe  the  great  address, 
and  subtle  contrivance  of  the  ecclesiastics  in  eluding 
from  time  to  time  the  laws  in  being,  and  the  perti- 
nacity vtdth  which  successive  parliaments  pursued 
them  through  all  their  artifices;  how  new  remedies 
still  begot  new  evasions,  till  the  legislature  at  last, 
though  not  without  repeated  failures,  olptained  a  de- 
cisive victory.     (2  Bl.  Com.  268.) 

We  are  to  observe  (1),  The  general  doctrine  at  com- 
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mon  law,  as  to  alienation  of  lands,  &e.,  to  corpora- 
tions; (2),  The  devises  whereby  the  restrictions  upon 
the  alienation  of  lands,  &c.,  to  corporations  were 
evaded;  and  the  successive  restrictions  imposed  by 
statute  in-  England;  (3),  The  prohibition  of  super- 
stitious uses;  (4),  The  restrictions  upon  charitable 
uses;  and  (5),  The  doctrine  in  Virginia  as  to  convey- 
ances to  coi'porations ; 
W.  C. 
I''.  General  Doctrine  at  Common  J^aw,  as  to  Alienation 
of  Lahds,  &c.,  to  Corporations. 

By  the  common  law,  after  the  feodal  restraints 
upon  alienation  were  worn  away,  any  man  might 
dispose  of  his  lands  to  any  other  private  person  at 
his  own  discretion,  and  a  corporation  is  as  capable  of 
purchasing  as  an  individual.  (Ca'se  of  Sutton's  Hos- 
pital, 10  Co.  306;  1  Th.  Co.  Lit.  188  to  190.)  But 
in  consequence  of  feodal  policy,  in  part,  but  also 
from  high  considerations  of  general  expediency,  it 
was  always,  and  in  England  still  is  necessary  for  cor- 
porations to  have  a  license  in  mortmain  from  the 
crown  to  enable  them,  not  indeed  \,o  purchase,  but 
to  hold,  lands;  for  as  the  king  is  the  ultimate  lord  of 
every  fee,  he  ought  not,  unless  by  his  own  consent, 
to  lose  his  privilege  of  escheats,  and  other  feodal 
profits,  by  the  vesting  of  lands  in  tenants  that  can 
never  be  attainted,  or  die.  And,  indeed,  such  licenses 
in  mortmain  seem  to  have  been  necessary  before  the 
ISTorman  conquest.  But  besides  this  general  license 
from  the  king,  as  lord  paramount  of  the  kingdom, 
it  was  also  requisite,  whenever  there  was  an  inter- 
mediate lord,  between  the  king  and  the  alienor,  to 
obtain  his  license  also,  (upon  the  same  feodal  prin- 
ciples), for  the  alienation  of  the  specific  land.  And 
if  no  such  license  was  obtained,  the  king  or  other 
lord  might  respectively  enter  on  the  land  so  aliened 
in  mortmain  as  a  forfeiture.  Yet  such  were  the  in- 
fiuence  and  ingenuity  of  the  clergy,  that  (notwith- 
standing this  fundamental  principle)  the  most  con- 
siderable dotations  to  religious  houses  happened 
within  less  than  two  centuries  after  the  Conquest.  (2 
Bl.  Com.  268-'9;  1  Steph.  Com.  422.) 
2''.  The  Devices  whereby  the  restrictions  upon  Aliena- 
tion of  Lands,  &c.,  to  Corporations  were  evaded; 
W.  C. 
1'.  The  First  Device  to  evade  restrictions  upon  Alien- 
ation to  Coi-porations,  and  the  First  Statute  of 
Mortmain. 
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The  first  device  in  order  to  evade  the  necessity 
for  a  license  seems  to  have  been  this :  The  tenant 
who  meant  to  alienate,  first  conveyed  his  lands  to 
the  religious  house,  and  instantfy  took  them  back 
again  to  hold  as  tenant  to  the  monastery;  which  Jdnd 
of  instantaneous  seisin  was  probably  held  not  to  oc- 
casion any  forfeiture;  and  then,  by  pretext  of  some 
other  forfeiture,  or  escheat  accruing  in  consequence 
of  the  feodal  relation,  the  society  entered  iato  these 
lands  in  right  of  such  their  newly  acquii-ed  seig- 
niory, as  immediate  lords  of  the  fee.  But  when 
these  dotations  began  to  grow  numerous,  it  was  ob- 
served that  the  feudal  services  ordained  for  the  de- 
fence of  the  kingdom  were  every  day  visibly  with- 
drawn; that  the  lords  were  curtailed  of  the  fruits 
of  theii-  seigniories,  their  escheats,  wardships,  re- 
liefs, &c.;  and  that  the  circulation  of  landed  pro- 
perty from  man  to  raan,  (a  vastly  important  element 
of  prosperity  in  every  State,)  began  to  stagnate; 
and,  therefore,  in  order  to  arrest  those  mischiefs,  it 
was  ordered  by  the  second  of  Henry  Ill's  great 
charters,  and  afterwards  by  that  printed  in  the 
statute-book,  (9  Hen.  HI,  c.  36,  A.  D.  1225), 
which,  by  the  way,  is  the  earliest  English  statute 
now  extant,  (2  Reeve's  Hist.  E.  L.  84-'5,)  that  all 
such  contrivances  should  be  void,  and  the  land  be 
forfeited  to  the  lord  of  the  fee.  (2  Bl.  Com.  269-70 ; 
1  Steph.  Com.  422-'3,  &  n  (g).) 
2K  The  Second  Device  to-  Evade  Restrictions  upon 
Alienation  to  Corporations,  and  the  Second  Statute 
of  Mortmain. 

As  the  prohibition  contained  in  magna  charta 
extended  only  to  religious  houses,  bishops,  and  other 
sole  corporations,  were  not  included  therein;  and 
the  aggregate  ecclesiastical  bodies  also  found  means 
to  creep  out  of  this  statute,  by  buying  in  lands  that 
meve.hona  fide  holden  of  themselves,  as  lords  of  the 
fee,  and  thereby  evading  the  forfeiture  ;  or  by  tak- 
ing long  leases  for  years.  This  was  the  second  de- 
vice adopted  in  order  to  evade  the  necessity  for  a 
license.  It  was  speedily  met  by  the  statute  de  religi- 
osis  (7  Edw.  I,  St.  2,  A.  D.  1279) ;  which  provided 
that  no  person,  religious  or  other  whatsoever,  should 
buy  or  sell,  or  receive  under  pretence  of  a  gift  or 
term  of  years,  or  any  other  title  whatsoever,  nor 
should  by  any  act  or  ingenuity  appropriate  to  him- 
seK  any  lands  or  tenements  in  mortmain;  upon 
pain  that  the  irmnediate  lord  of  the  fee,  or  on  his 
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default  for  one  year,  the  lords  paramoimt,  and  in 
default  of  them  the  King,  might  enter  thereon  as  for 
a  forfeiture.  (2  Bl.  Com.  270 ;  1  Steph.  Com. 
423  ;  2  Eeeve's  Hist.  E.  Law,  154.) 

3^  The  Third  Device  to  Evade  Kestrictions  upon 
Alienations  to  Corporations,  and  the  Third  Statute 
of  Mortmain. 

Notwithstanding  the  solicitude  with  which  this 
statute  seems  to  have  been  penned,  a  method  of 
evasion  (their  third  device)  was  soon  discovered  by 
the  ecclesiastics.  This  was  to  recover  lands  by  de- 
fault, in  a  collusive  suit  brought  by  the  religious 
house  against  the  person  who  had  in  contemplation 
to  bestow  lands  in  mortmain;  for,  although  this 
proceediag  being  by  consent,  was  in  fraud  of  the 
policy  of  the  law,  yet,  as  the  statute  7  Edw.  I, 
extended  only  to  gifts  and  conveyances  between  the 
parties,  the  justices  held  that  the  religious  and  ec- 
clesiastical persons  did  not  appropriate  such  lands 
per  titulum  doni  vel  alterius  alienationis,  as  it  was 
expressed  in  the  statute,  and  that  they  were  not 
within  the  words  aut  alio  qwoismodo  arte  vel  in- 
genio  ;  because  the  recoveries  being  prosecuted  in  a 
course  of  law,  they  were  presumed  to  be  just  and 
lawful,  and  therefore  it  was  determined  that  they 
were  not  within  the  statute.  And  thus  the  ecclesi- 
astics had  the  honor  of  inventing  those  ficititious 
adjudications  of  right,  which  constituted  for  several 
centuries  the  great  assurance  of  the  kingdom,  un- 
der the  name  of  common  recoveries.  But  upon  this 
parliament  intervened  again,  and  by  statute  "West. 
II,  13  Edw.  I,  c.  32,  (A.  D.  1285,)  enacted  that  in 
such  cases  a  jury  shall  try  the  true  right  of  the  de- 
mandants or  plaintiffs  to  the  land,  and  if  the  religi- 
ous house  or  corporation  be  found  to  have  it,  they 
shall  stUl  recover  seisin,  otherwise  it  shall  be  for- 
feited to  the  immediate  lord  of  the  fee,  or  else  to 
the  next  lord,  and  finally  to  the  King,  upon  the  de- 
fault of  the  immediate  or  other  lord ;  and  when,  in 
the  eighteenth  year  of  the  same  sovereign,  the  stat- 
ute Quia  Emptores  was  passed,  allowing  all  men  to 
alienate  their  lands,  a  proviso  was  inserted  that  this 
should  not  extend  to  authorize  any  kind  of  aliena- 
tion in  TTiortmain.     (2  Bl.  Com.  271.) 

4'.  The  Eourth  Device  to  evade  Kestrictions  upon 
Alienations  to  Corporations,  and  the  Fourth  Statute 
of  Mortmmn. 

The  fourth  device  was  more  ingenious  and  more 
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far-reaching  in  its  consequences  than  any  of  the 
preceding.  For  almost  a  hundred  years  after  13 
Edw.  I,  c.  32,  (A.  D.  1285,)  the  clergy  were  con- 
strained to  content  themselves  with  such  acquisi- 
tions of  lands  as  they  could  obtain  a  license  for 
from  the  Crown.  In  the  latter  part  of  the  reign  of 
Edward  III,  however,  (say  ubout  A.  D.  1370,)  they 
fell  upon  a  new  method  of  conveyance,  by  which 
the  lands  were  granted,  not  to  themselves  directly, 
but  to  nominal  feoffees  (whom  in  modern  times  we 
should  style  trustees),  to  the  use  of  the  religious 
houses;  thus  distinguishing  between  the ^ossemore 
and  the  use,  and  themselves  receiving  the  actual 
profits,  while  the  seisin  of  the  land  remaiaed  in  the 
nominal  feoffee ;  who  was  held  by  the  courts  of 
equity,  after  some  fluctuations,  to  be  bound  in  con- 
science to  account  to  his  cestui  que  use  (so  the  bene- 
ficiary was  called),  for  the  rents  and  profits  of  the 
estate.  And  it  is  to  this  invention,  the  idea  of 
which  was  derived  from  the  fidei  com/missa  of  the 
Roman  law,  that  the  Anglican  world  is  indebted  for 
the  introduction  of  uses  and  trusts,  the  nature  of 
which  we  have  already  seen  {Ante  p.  176  &  seq.), 
and  which  enter  so  largely  into  modern  property  ar- 
rangements. But  unfortunately  for  the  inventors 
themselves,  they  did  not  long  enjoy  the  advantage 
of  their  new  device,  for  the  statute  15  Rich.  II,  c. 
5,  (A.  D.  1392,)  enacts  that  the  lands  which  had 
been  so  purchased  to  uses  should  be  amortised  (that 
is,  conveyed  in  mortmain),  by  license  from  the 
Crown,  or  else  be  aliened  to  some  other  use ;  and 
that  all  future  purchases  in  that  way  were  to  be 
considered  as  within  the  statutes  oi  mortmain.  And 
civil  or  lay,  as  well  as  ecclesiastical  corporations, 
are  also  declared  to  be  within  the  mischief,  and  of 
course  within  the  remedy,  provided  by  those  laws. 
(2  Bl.  Com.  271-'2;  1  Steph.  Com.  425-'6 ;  3 
Eeeve's  Hist.  E.  L.  178-'9 ;  Burrill's  Law  Diet. 
Am,ortise.) 
S^.  The  Prohibition  of  Superstitious  Uses. 

The  clergy,  finding  that  the  legislature  was  as  per- 
sistent in  annulling  and  obviating  their  contrivances 
as  they  had  been  fruitful  and  ingenious  in  devising 
them,  now  gave  up  the  contest,  and  no  more  at- 
tempted to  thwart  the  settled  policy  of  the  realm. 
There  was,  however,  another  statute  passed,  23  Hen. 
YIII,  c.  10,  (A.  D.  1532,)  prohibiting  the  convey- 
ance of  lands  in  trust  for  parish-churches,  or  other 
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institutions,  ^'■erected  and  made  for  devotion^''  at  least 
for  a  longer  term  than  twenty  years;  a  provision 
whieli  was  •  held  to  extend  only  to  what  are  deno- 
minated superstitious  uses,  and,  therefore,  not  to  in- 
clude gifts  of  lands  for  the  maintenance  of  a  school, 
or  the  sustenance  of  the  poor,  or  any  other  charitable 
uses.     (2  Bl.  Com.  272  to  274.) 

In  more  recent  times,  the  policy,  so  adverse  to 
gifts  in  mortmain,  and  for  superstitious  uses,  (so 
called),  has  been  considerably  relaxed.  Thus,  by  29 
Car.  n,  c.  8,  extended  by  1  &  2  Wm.  IV,  c.  45, 
and  1  &  2  Yict.  c.  107,  augmentations  of  poor 
church-livings  are  allowed  to  be  made  in  a  manner 
therein  provided,  free  from  the  restrictions  of  the 
statutes  of  mortmain;  and  upon  like  principles,  pro- 
visions have  also  been  made  relaxing  the  laws  of 
Tnortmain  in  favor  of  the  governors  of  Queen  Anne's 
bounty.  (1  Steph.  Com.  427-'8.) 
4^.  Kestrictions  upon  Charitable  Uses. 

And  on  the  other  hand,  experience  having  proved 
that  the  favor  extended  to  charitable  uses,  was  hable 
to  produce  mischief  by  inviting  persons  on  their 
death-beds  to  make  "large  and  improvident"  disposi- 
tions even  for  good  purposes,  "to  the  disherison  of 
their  lawful  heirs,"  the  Statute  9  Geo.  II,  c.  36, 
(A.  D.  1736,)  enacts  that  no  gifts  to  charitable  uses 
shall  be  valid,  with  some  exceptions,  unless  by  deed 
indented,  executed  in  the  presence  of  two  witnesses 
OTie  year  before  the  donor's  death,  and  enrolled  in 
chancery  within  six  months  from  its  execution;  and 
unless  it  take  effect  immediately,  and  be  without 
power  of  revocation.  The  universities  of  Cambridge 
and  Oxford,  their  colleges,  and  the  scholars  on  the 
foundations  of  Eton,  Winchester  and  Westminster, 
are  entirely  exempted  from  the  operation  of  this  act, 
and  so  also  by  5  Geo.  IV,  c.  39,  is  the  British  Mu- 
seum.    (1  Steph.  Com.  428-'9.) 

These  precautions  seem  very  worthy  of  imitation 
amongst  us,  but  similar  statutes  have  never  been  en- 
acted in  Virginia. 

It  may  be  proper  to  say  in  conclusion  of  the  Eng- 
lish doctrine  of  forfeiture  for  alienation  in  mortmain, 
that  whatever  doubt  might  otherwise  have  existed  in 
respect  to  the  power  of  the  Crown  to  grant  a  license 
to  a  corporation  to  purchase  lands,  notwithstanding 
the  peremptory  provisions  of  the  several  statutes 
which  have  been  cited,  it  has  been  effectually  re- 
moved by  18  Edw.  Ill,  statute  3,  c.  2,  and  7  &  8 
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Wm.  Ill,  c.  37,  which  declare  and  confirm  the  perog- 
ative  to  grant  licenses  to  aliene  and  take  in  mort- 
Tnain  in  all  cases.     (2  Bl.  Com.  272-'3.) 
5*^-  Doctrine  ia  Vii-ginia,  as  to  Conveyances  to  Oopora- 
tions. 

In  Virginia  corporations  have  power,  where  it  is 
not  otherwise  provided,  to  purchase,  hold,  and  grant 
estates,  real  and  personal;  but  they  may  not  hold 
more  real  estate  than  is  proper  for  the  purposes  for 
which  they  are  incoporated  (Y.  C.  1873,  e.  56,  §  1, 2). 
These  provisions  are  certainly  to  be  liberally  con- 
strued. Whether  the  lands  purchased  by  a  corpora- 
tion be  "proper  for  the  purpose  for  which  it  was  in- 
corporated," does  not,  in  its  nature,  admit  of  very 
accurate  determination.  Thus,  where  a  bank  having 
by  its  charter,  power  to  hold  such  lands  only  as  "  shall 
be  requisite  for  its  immediate  accommodation," 
bought  a  lot  of  dimensions  .sufiBcient,  not  only  for  its 
banking  house,  but  also  for  a  fire-proof  building  on 
each  side,  for  the  greater  security  of  the  banking 
house,  it  was  held  that  the  charter  was  not  thereby 
violated  (The  Banks  v.  Poiteaux,  3  Band.  141-'2). 
What  shall  be  the  consequence  of  a  violation  of  the 
law  in  this  particular  by  a  corporation,  is  not  pre- 
scribed. In  the  case  just  cited  the  charter  was  sup- 
posed to  be  merely  directory,  and  to  involve  no  for- 
feiture of  the  excess  of  lands,  even  although  there 
had  been  a  clear  case  of  excess,  and  that  opinion  is 
adopted  by  Judge  Lomax  (1  Lom.  14).  But  such  a 
conclusion  as  a  general  one,  seems  hardly  warranted 
by  the  analogies  or  policy  of  the  law.  The  law 
clearly  prohibits  the  corporation  to  hold  more  than 
the  prescribed  quantity  of  lands.  The  grantor  can- 
not have  the  excess  against  his  own  deed,  and  there 
seems  to  be  no  provision  made  for  the  ownership 
thereof,  unless  it  goes  as  other  vacant  property  does 
(1  Lom.  Dig.  777),  to  the  Commonwealth,  either  by 
escheat  or  forfeiture.  It  seems,  indeed,  and  is  by 
Judge  Lomax  stated  to  be  a  principle  of  imiversal 
law,  that  where,  from  any  cause,  there  ceases  to  be 
an  individual  proprietor  of  land,  it  reverts  back  to 
the  community.  Our  legislature  seems  to  have  con- 
templated that  instances  of  such  vacant  proprietor- 
ship might  occur  in  cases  not  specially  provided  for, 
having  dedicated  to  the  literary  fund  (V.  C.  1873, 
c.  78,  §  66)  whatever  shall  accrue  from  escheats,  for- 
feitm-e,  or  fines,  &c.,  "  to  which  no  person  is  known 
to  he  entitled"  (V.  C.  1873,  c.  109,  §  3).  It  is,  there- 
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fore,  apprehended  that  if  a  corporation  violates  this 
enactment  by  acquiring  more  land  than  it  is  allowed 
to  acquire,  the  Commonwealth  is  entitled  to  subject 
the  excess  (V.  C.  1873,  c.  109,  §  3).  "Whether  before 
proceedings  commenced  for  the  purpose  of  enforcing 
the  Commonwealth's  claim,  the  corporation  may 
validly  dispose  of  the  excess,  may  admit  of  question. 
The  judges  in  Banks  v.  Poiteaux,  3  Eand.  142, 146, 
seem  to  have  thought  that  it  might  be  done,  but  as 
an'  alien,  independently  of  statutes,  cannot  thus  evade 
the  consequence  of '"a  purchase  (1  Bl.  Com.  372;  2 
Do.  274),  it  is  not  perceived  on  what  principle  a  dif- 
ferent result  can  occur  in  the  ease  of  a  corporation. 
2\  Alienation  to  an  Alien. 

Alienation  to  an  alien  is,  at  common  Isiw,  a  cause 
of  forfeiture  to  the  Crown,  of  the  land  so  aliened;  not 
only  on  account  of  his  incapacity  to  hold  it,  which  oc- 
casions him  to  be  passed  by  in  descents  of  land,  but 
likewise  on  account  of  his  presumption,  in  attempting 
by  an  act  of  his  own  to  acquire  any  real  property.  (2 
Bl.  Com.  274;  1  Do.  372;  1  Insts.  Com.  &  Stat.  L. 
143  &  seq.) 

This  instance  of  escheat,  involving  as  it  does  a  for- 
feiture by  way  of  punishment,  upon  an  alien  illegally 
acquiring  landed  property,  which  the  law  forbids  him  to 
hold,  must  be  distinguished  fi*om  that  previous  instance 
of  escheat,  already  treated  of  {Ante  p.  484  &  seq ;  2  Bl. 
Com.  244,  &c.,)  which  arises  merely  from  the  inability 
of  an  alien  'heir  to  inherit.  This  instance  is  closely 
assimilated  to  the  case  of  a  corporation  illegally  acquir- 
ing lands  which  it  may  not  hold ,'  and  as  we  have  just 
■  seen,  the  same  consequence  in  that  case  is  supposed 
to  follow,  although  not  specifically  provided  for  by 
statute. 

In  Yirginia,  as  we  have  seen,  (1  Inst.  Com.  &  Stat. 
Law,  145),  the  rigor  of  the  common  law,  as  to  ad- 
mitting aliens  to  hold  lands  in  this  Commonwealth, 
has  been  gradually  relaxed,  as  the  importance  of  pro- 
motiug  immigration  has  been  more  appreciated,  until  at 
length,  it  is  provided  (V.  C.  1873,  c.  4,  §  18),  that 
"  any  alien,  not  an  enemy,  may  acquire  by  purchase  or 
descent,  and  may  hold  real  estate  iu  this  State;  and 
the  same  shall  be  transmitted  in  the  same  manner  as 
real  estate  held  by  citizens."  And  by  article  IX  of 
the  treaty  of  1794,  with  Great  Britain,  (known  as 
Jay^a  treaty,)  it  is  stipulated  that  British  subjects  hold- 
ing lands  in  the  United  States  a,t  the  date  of  the  treaty, 
and  their  heirs,  so  far  as  respects  those  lands,  and  the 
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remedies  incident  thereto,  shall  not  be  considered  as 
aliens,  and  conversely  as  to  American  subjects  in  re- 
spect to  lands  in  England.  (Orr  v.  Hodgson,  4  Wheat. 
453 ;  Shanks  v.  Dupont,  3  Pet.  242 ;  Stephen's  Heirs 
V.  Swann,  9  Leigh,  444;  Fiott  &  als.  v.  Comm'th,  12 
Grat.  564;  1  Insts.  Com.  &  Stat.  L.  145.) 
3'.  Alienation  by  Particular  Tenants. 

Alienation  \i^  particular  tenants  of  estates  greater 
than  they  possess,  when  they  devest  the  remainder  or 
reversion,  and  turn  the  remainderman  or  reversioner's 
right  of  entry  into  a  right  of  action^  are  causes  of  for- 
feiture of  \!aQ particular  estates,  so  that  the  remainder- 
man or  reversioner  may  enter  immediately  in  pursu- 
ance of  such  forfeiture.  In  order  that  such  an  alien- 
ation by  a  particular  tenant  may  be  attended  by  a 
forfeiture  of  his  estate,  it  must  devest  the  remainder  or 
reversion ;  an  effect  which  takes  place  only  when  the 
alienation  is  made  by  feoffment  with  livery,  or  hjfine 
or  recovery.  Those  conveyances,  from  considerations 
of  policy,  are  held  to  operate  so  strongly  when  made 
by  one  in  possession,  as  to  create  prima  facie,  the 
estate  they  purport  to  create,  without  reference  to  the 
real  interest  which  the  grantor  may  have  .in  the  sub- 
ject; insomuch  that  the  grantee's  estate  thereby  vested 
is  not  liable  to  be  devested  hy  entry,  but  exclusively  by 
an  action  on  the  part  of  the  adverse  claimant.  Such 
conveyances,  therefore,  by  feoffment,  &c.,  are  styled 
tortious  conveyances,  because  they  are  liable  to  work 
a  tort  or  wrong.  Hence,  if  tenant  for  life  or  for 
years  alienes  in  fee,  by  feoifment  with  livery,  or  by  fine- 
or  recovery,  a  forfeiture  of  the  particular  estate  results 
to  him  in  remainder  or  reversion.  And  so,  if  tenant 
for  his  own  life  alienes  by  feoffment  with  livery,  or 
other  tortious  conveyance,  for  the  life  of  another,  as 
that  may  last  longer  than  his  own  life,  it  is  a  greater 
interest  than  he  has  power  to  convey,  and  so  operates 
a  forfeiture  of  his  estate.     (2  Bl.  Com.  2T4.) 

For  exacting  this  forfeiture  there  seems  to  be,  at 
common  law,  two  reasons:  First,  Because  such  alien- 
ation amounts  to  a  renunciation  of  the  feodal  con- 
nexion and  dependance;  it  implies  a  refusal  to  per- 
form the  due  renders  and  services  to  the  lord  of  the 
fee  of  which  fealty  is  constantly  one ;  and  it  tends  in 
its  consequence,  to  defeat  and  devest  the  remainder  or 
reversion  expectant ;  as,  therefore,  that  is  put  in  jeo- 
pardy, by  such  act  of  the  particular  tenant,  it  is  but 
'  just  that,  upon  discovery,  the  particular  estate  should 
be' forfeited  and  taken  from  him,  who  has  shown  so 
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manifest  an  inclination  to  make  an  improper  use  of  it. 
The  second  reason  is,  because  the  particular  tenant, 
by  granting  a  larger  estate  than  his  own,  has  by  his 
own  act  put  an  entire  end  to  his  own  original  interest; 
and  on  such  determiuation  the  next  taker  may  well  be 
entitled  to  enter  regularly,  as  in  his  remainder  or  re- 
version.    (2  Bl.  Com.  275.) 

But  in  case  of  such  forfeitures  by  particular  tenants, 
all  legal  estates  by  them  before  created  (as  if  tenant  for 
twenty  years  makes  an  under-lease  for  fifteen),  and 
all  charges  by  him  la^uUy  made  on  the  lands  shall 
be  good  and  available  at  law.  He  cannot,  by  any  act 
of  his,  defeat  an  interest  which  he  himself  has  created. 
(2  Bl.  Cora.  275.) 

It  should  be  observed,  that  if  the  alienation  is  not 
by  feoffment  with  livery,  or  by  some  other  tortious 
conveyance,  no  forfeiture  takes  place,  because  nothing 
passes  to  the  alienee  beyond  what  the  alienor  has 
power  to  convey,  and  so  no  injury  is  done  to  the  re- 
versioner or  the  remaindennan.  Hence,  no  forfeiture 
results  from  a  conveyance  operating  under  the  statute 
of  uses,  or  of  grants,  nor  from  the  gi*ant  at  common 
law,  of  an  incorporeal  thing.  (2  Th.  Co.  Lit.  207 ;  Id. 
581,  n  (B);  Gilb.  Uses,  102,  140;  Seymor's  Case, 
10  Co.  96  a.) 

In  Yirginiait  is  provided  by  statute  (V.  C.  1873,  c. 
112,  §  7,)  that  a  writing  which  purports  to  pass  or  as- 
sure a  greater  right  or  interest  in  real  estate  than  the 
person  making  it  may  lawfully  pass  or  assure,  shall 
operate  as  an  alienation  of  such  right  or  interest  in 
the  said  real  estate  as  such  person  might  lawfully  con- 
vey or  assure.  And  thus,  as  no  such  conveyance  can 
prejudice  the  reversioner  or  rfemainderman,  it  is  be- 
lieved that  with  us  no  forfeiture  can  in  any  case  arise 
from  a  particular  tenant  undertaking  to  aliene  a 
greater  estate  than  he  possesses.  (1  Lom.  Dig.  593- 
'4,  821.) 
4'.  Disclaimer  by  Particular  Tenant,  in  a  Court  of  Re- 
cord., to  hold  of  his  Lord. 

Where  a  tenant  who  holds  of  any  lord  neglects  to 
render  him  the  due  services  or  rent,  and  upon  an  ac- 
tion brought  to  recover  them,  disclaims  to  hold  of  his 
lord,  such  disclaimer  of  tenure,  solemnly  made  in  a 
court  of  record,  is  a  high  offence  against  feodal  policy, 
and  tends  not  a  little  to  the  injury  of  the  reversioner, 
and  therefore  is  visited  with  the  penalty  of  forfeiture 
of  the  tenement  in  question.  (2  Bl.  Com.  275 ;  2  Th. 
Co.  Lit.  208,  «&  n  (D).) 
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Notwithstanding  the  feodal  origin  of  this  species  of 
forfeiture,  it  is  believed  still  to  have  an  existence  in 
Virginia,  just  as  the  doctrine  of  distress,  and  indeed 
many  other  doctrines  of  feodal  origin,  are  still  retained 
amongst  us  by  the  adoption  of  the  common  law.  (1 
Lom.  Dig.  821.) 
5*.  The  Claim  in  a  Court  of  Record  by  a  Particular  Ten- 
ant of  a  greater  estate  than  rightfully  belongs  to  him. 

Such  a  claim,  solemnly  made  in  a  court  of  record, 
amounts  virtually  to  a  disclaimer  of  tenure.  Hence, 
if  a  particular  tenant  claims  any  greater  estate  than 
was  granted  him  at  the  first  infeodation,  or  takes  upon 
himself  those  rights  which  belong  only  to  a  tenant  of 
a  superior  class,  if  he  afiirms  the- reversion  to  be  in  a 
stranger,  bji  attorning  as  his  tenant,  collusive  pleading 
and  the  like ;  such  behavior,  in  consequence  of  the  in- 
s  jury  which  it  tends  to  inflict  on  the  lord  or  reversioner, 

amounts  at  common  law  to  a  forfeiture  of  the  particu- 
lar estate.     (2  Bl.  Com.  276 ;  2  Th.  Co.  Lit.  209,  & 

^  (^)-)  ... 

Porfeiture  is  believed  to  result,  in  Virginia,  from 

this  act  also,  notwithstanding  the  feodal  origin  of  the 

doctrine.     (1  Lom.  Dig.  821.) 
S^.  Forfeiture  by  reason  of  JSTon-presentation  to  a  Bene- 
fice, or  Lapse. 

Where  the  patron  to  whom,  in  England,  a  church- 
living  belongs,  upon  the  occurrence  of  a  vacancy  by  the 
death  of  the  parson,  the  incumbent  for  the  time  being, 
or  otherwise,  neglects  for  the  space  of  six  months  to 
present  a  successor  to  the  bishop  of  the  diocese,  it  be- 
ing for  the  interest  of  religion,  and  for  the  public  good, 
that  the  church  should  be  provided  with  an  officiating 
minister,  the  right  of  presentation  is  for  that  time,  but 
not  for  subsequent  vacancies,  forfeited,  or  lapses  to  the 
bishop,  in  order  to  quicken  the  patron's  diligence  in 
finding  and  nominating  a  suitable  man.  And  if  the 
bishop  neglects  in  like  manner  to  present,  the  right 
devolves  hy  lapse,  upon  the  metropolitan  or  archbishop, 
and  ia  case  of  his  default,  upon  the  King.  (2  Bl.  Com. 
276 ;  Baskerville's  Case,  7  Co.  28  a.) 

It  is  hardly  needful  to  say  that  as  we  have  no  estab- 
lished church,  there  can  be  no  such  forfeiture  in  Vir- 
ginia as  that  hy  lapse. 
^.  Forfeiture  by  Simony. 

Simony  is  the  corrupt  presentation  of  any  one  to  an  ec- 
clesiastical benefice  for  money,  gift,  or  reward.  It  is  sO' 
called  from  its  supposed  resemblance  to  the  sin  of  Simon 
Magus  (Acts  viii.  18,  &c.),  and  vests  the  right  of  pre- 
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sentation,  pro  hac  vice,  in  the  Crown,  by  forfeiture. 
But  it  is  not  simony  to  sell  the  right  of  presentation 
for  money  before  a  vacancy  occurs.  (2  Bl.  Com.  278, 
&  seq.) 

This  cause  of  forfeitui*e,  of  course,  cannot  exist  in 
Yirginla,  as  we  have  no  established  church. 
S''.  Forfeiture  by  Breach,  or  Non-performance  of  Condi- 
tions. 

.  We  have  seen  that  an  estate  is  liable  to  be  forfeited 
by  the  breach  or  non-performance  of  a  condition  an- 
nexed thereto,  whether  it  be  annexed  expressly  by  deed, 
at  the  original  creation  of  the  estate,  or  impliedly  by 
law,  from  a  principle  of  natural  reason.  (Se.e  2  Bl. 
Com.  281,151,  &  seq;  Ante,  p.  224,  &  seq.) 

The  same  principle  and  doctrines  touching  condi- 
tions are  applicable,  ia  the  main,  in   Virginia  as  in 
England,  and  have  already  been  set  forth  at  length. 
(See  Ante,  224,  &  seq;  1  Lorn.  Dig.  331,  &  seq,  821.) 
Q'^-  Forfeiture  by  "Waste. 

The  forfeiture  of  lands  in  consequence  of  the  com- 
mission of  waste  therein  depends  upon  the  general 
principle  that  no  tenant  of  a  particular  estate  is  at  lib- 
erty so  to  deal  with  it  as  to  prejudice  materially  the 
interests  of  the  reversioner  or  remainderman.  The 
discussion  of  the  subject  will  involve  the  consideration  of 
(1),  The  definition  of  waste ;  (2),  The  several  kinds  of 
waste;  (3),  What  tenants  are  punishable  for  waste;  (4), 
The  punishment  of  waste;  (5),  What  persons  are  en- 
titled to  claim  compensation  for  waste;  and  (6),  The 
remedies  for  waste; 
W.  C. 
V.  Definition  of  Waste. 

Waste  (vastum)  is  a  spoil  or  destruction,  not  arising 
from  an  act  of  God,  or  of  a  public  enemy,  in  houses, 
gardens,  trees,  lands,  or  other  corporeal  hereditaments, 
to  the  disherison  of  him  who  has  the  immediate  re- 
mainder or  reversion  in  fee-simple,  or  in  England  in 
fee-tail.  The  three  general  heads  of  waste,  therefore, 
are  in  houses,  in  timber,  and  in  land;  although,  what- 
ever else  tends  to  the  destruction  or  to  the  depreciat- 
ing of  the  value  of  the  inheritance,  is  likewise  waste. 
(2  Bl.  Com.  281-'2;  3  Th.  Co.  Lit.  233,  &  seq.) 
2\  The  several  kinds  of  Waste. 

Waste  is  either  voluntary,  which  is  an  act  of  com- 
mission,  as  by  pulling  down  a  house  or  cutting  down 
timber ;  or  it  is  permissive,  being  such  spoil  or  de- 
struction as  arises  from  omission  or  neglect  only,  as  by 
suffering  a  house  to  faU  for  want  of  necessary  repara- 
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tions,  or,  as  is  believed,  from  the  act  or  neglect  of 
strangers ;  or,  finally,  it  is  eguitahle,  being  such  as  the 
coramon  law  takes  no  notice  of,  but  is  cognizable  only 
in  the  courts  of  equity. 

But  it  should  be  observed  that  destruction  oc- 
casioned, without  default  of  the  tenant,  directly  by 
the  act  of  God,  or  of  a  public  enemy,  as  by  tem- 
pest, lightning,  and  the  like,  is  not  waste;  although, 
if  farther  damage  ensues  from  the  failure  promptly 
to  repair  such  injury,  as  to  re-place  a  roof  taken  off 
by  tempest, — that  is  waste.  There  is  no  obligation 
upon  the  tenant  to  restore  the  premises  (indepen- 
dently of  contract),  to  the  substantial  condition  in 
which  they  were  when  they  received  the  injury. 
They  must  simply  be  put  as  promptly  as  possible  into 
such  a  plight  as  to  receive  no  additional  damage  from 
the  weather,  &c.  (2  Bl.  Com.  281;  3  Th.  Co.  Lit. 
235,  236,  n  (E);  Bac.  Abr.  Waste  (C)  &  (E).) 

And  it  must  be  farther  noted  that,  in  order  that  the 
destruction  shall  not  be  waste,  it  must  not  only  be  oc- 
casioned dlreetly  by  act  of  God  or  of  a  public  enemy, 
but  it  must  be  withoiit  any  default  on  the  tenant's 
part.  Hence,  if  he  suffer  the  premises  to  continue 
long  unrepaired,  so  that  at  length  the  house  is  cast 
down  by  tempest, — tliat  is  waste.  So  if  the  sea-walls, 
which  are  constructed  to  keep  out  the  sea,  or  the 
banks  or  levees  which  confine  rivers,  are  destroyed  by 
a  sudden  and  overwhelming  fiood,  it  is  not  waste,  un- 
less the  destruction  were  occasioned  by  the  tenant's 
neglect  to  repair  or  duly  to  secure  them  (3  Th.  Co. 
Lit.  236,  &  n  (F);  Bac.  Abr.  Waste,  (E).) 

There  are  some  acts  and  omissions  really  very 
damaging  to  property,  of  which  yet  the  common  law, 
originating  amongst  an  uncultured  and  unrefined  peo- 
ple, takes  no  notice; — e.  g.  the  destruction  of  orna- 
mental and  shade  trees,  (&c.  In  the  progressive  re- 
finement of  society  this  was  felt  to  be  an  increasing 
grievance,  and  at  length  the  court  of  chancery,  with 
very  doubtful  propriety,  undertook  in  such  cases  to 
aiford  relief ;  thus  giving  rise  to  one  instance  of  what 
has  come  to  be  known  as  equitable  waste,  being  cog- 
nizable no  where  else  but  in  equity.  (2  Stor.  Eq.  § 
915;  Bac.  Abr.  Waste,  (N) ;  1  Fonbl.  Eq.  B.  I,  c.  i', 
§  5,  p.  52;  Downshire  v'.  Sandys,  6  Ves.  107;  Bur- 
ges  V.  Lamb,  16  Ves.  185;  Kane  v.  Vanderburgh,  1 
Johns.  Ch.  E.  12 ;  Harris  v.  Thomas,  1  H.  &  M.  18.) 

Other  instances  of   eqiutdble  waste  will  be   men- 
tioned afterwards,  in  connexion  specifically  with  that 
34 
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subject.     {Post  p.  54:3,  &c.;  2  Stor.  Eq.  §  915  &  seq.; 
Ad.  Eq.  402  &  seq.) 
W.  C. 
1'^.  Voluntary  Waste. 

The  character  in  detail,  of  voluntary  waste,  will 
be  understood  practically  by  surveying  the  various 
.  instances  of  it  by  classes:  namely,  (1),  Pulling  down 
houses;  (2),  Altering  houses;  (3),  Cutting  timber; 
fi),  Changing  the  course  of  husbandry ;  (5),  Opening 
mines;  and  (6),  Kemoving  illegally  things  fixed  to 
the  freehold. 
^X.  C 
1'.  Pulling  down  Houses. 

To  pnll  do^vn  a  hoUbC,  and  re-build  it  less  than 
lief  ore,  is  certainly  waste ;  but  it  seems  it  is  also 
waste  to  rc-build  it  greater  than  hefore,  because  it 
is  said,  that  is  to  the  prejudice  of  the  owner  of  the 
inheritance,  for  it  is  moi'e  charge  to  repair.  And 
Lord  Coke  holds  it  to  be  waste  e\en  to  build  a  new 
house,  where  there  was  none  before.  Burning  a 
house,  whether  by  negligence  or  mischance,  is  also 
waste,  at  common  law;  and  although  by  Stat.  6 
Anne,  c.  31,  no  action  is  in  England  to  be  prose- 
cuted against  any  person  in  whose  house  or  cham- 
ber any  fire  ucehl entally  iegins ;  yet  no  such 
statute  exists  in  Virginia,  so  that  the  rigor  of  the 
common  law  remains  with  us  immitigated,  even  in 
respect  of  aceidented  hurning.  (2  Bl.  Com.  281 ;  3 
Th.  Co.  Lit.  233,  &  n  (A);  Id.  235  &  n  (C);  Bac. 
Abr.  Waste,  (C),  5.) 
2^  Altering  Houses. 

Any  alteration  in  a  house  is  waste,  and  it  seems 
whetlier  it  be  for  the  better  or  the  worse.  Thus, 
it  is  waste  to  fling  down  a  wall  between  a  parlor 
and  a  chamber,  or  between  one  chamber  and  another ; 
or  to  convert  a  hall  or  parlor  into  a  stable,  or  to  pull 
down  a  garret  overhead;  or  to  remove  a  door  or 
window.  And  so  it  is  waste  to  convert  a  house  of 
one  description  into  another,  although  it  be  of  more 
value,  because  the  alteration  in  the  nature  of  the 
thing  may  make  it  less  fit  for  the  ovpner's  pui-pose, 
and  at  all  events,  may  impaii-  the  evidence  as  to 
the  identity  of  the  property.  (3  Th.  Co.  Lit.  235, 
n  (C);  Bac.  Abr.  Waste  (C),  5,  6;  Cole  v.  Green, 
1  Lev.  309  ) 
31.  Cuttmg  Timber. 

Trees  are  parcel  of  the  inheritance.     The  par- 
ticular tenant  has  only  the  inast  or  fruit  of  them, 
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and  the  benefit  of  the  shade  for  his  cattle,  but  the 
general  ownersliip  remains  in  tlie  proprietor  of  the 
inheritance.  Hence,  if  they  are  severed  by  the 
tenant,  or  any  other  person,  or  by  tempest  or  otlier- 
wise,  they  beloDg  to  the  owner  of  the  inheritance. 
This  proposition,  however,  must  be  taken  in  subor- 
dination to  several  principles;  as 

1.  To  the  great  principle  that  in  those  regions  of 
country  where  forests  are  extensive,  and  where  to 
clear  land  is  worth  more  than  the  timber  and  wood 
upon  it,  so  that  catting  timber,  instead  of  being  an 
injury  to  the  inheritance,  enhances  its  value ; — such 
cutting  is  no  waste. 

2.  To  the  doctrine,  {Ai)te  p.  91, 168;  2  BL  Com. 
122,  111,)  that  a  tenant  for  life  or  years  is  'entitled 
of  common  right  to  take  sufficient  estovers  (or  sup- 
plies of  wood)  for  house-bote,  cart-iote,  and  hedge- 
hole,  unless  restrained  (which,  however,  it  is  usual 
to  do)  by  particular  covenants,  or  exceptions  in  the 
lease ;  but  not  to  sell  the  timber,  althougli  the  pro- 
ceeds be  applied  to  repairs,  (3  Th.  Co.  Lit.  239; 
Lee  V.  Alston,  1  Yes.  Jim'r,  78;  Gower  v.  Eyre, 
Coop.  160.) 

3.  T<;)  the  right  which  the  tenant  has,  at  any.rea- 
'sonable  time  that  he  pleases,  to  cut  down  under- 
wood, so  that  he  does  not  destroy  the  young  timber 
and  sulisequent  growth  ;  and 

1.  To  the  tenant's  right,  acquired  hy  contract,  ex- 
press or  implied,  to  take  and  use  wood  or  timber 
freely,  as  in  case  of  land  leased  along  with  a  furnace 
for  smelting  ore,  or  for  making  salt  from  salt-wells. 

See  2  BL  Com.  281-'2  ;  3  th.  Co.  Lit.  238 ;  Bac. 
Abr.  Waste,  (C)  2;  Findlay  v.  Smith  &  ux,  6 
Munf.  131;  4  Kent's  Com.  76;  Macaulay's  Ex'ors 
V.  Dismal  Swamp  Ld.  Co.  2  Rob.  507;  Jackson  v. 
Brownson,  7  Johns.  227. 
4\  Changing  the  Course  of  Husbandry. 

To  convert  land  from  one  species  to  another,  as 
arable  into  meadow,  or  meadow  into  pasture,  or 
eitlier  into  wood,  or  e  converso,  &c.,  these  are  all 
acts  of  waste  ;  not  only  because  it  changes  the  course 
of  husbandry  contrary,  perhaps,  to  the  designs  and 
plans  of  the  owner  of  the  inheritance,  but  because 
also  it  affects  the  evidence  as  touching  the  identity 
of  the  estate,  although  this  latter  reason  would  be 
generally  of  little  weight  in  Virginia,  where  lands 
are  commonly  described  by  metes  and  bounds,  and 
seldom  by  the  character  which  they  happen  to  have 
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at  the  time,  as  arable,  pasture,  &c.  But  if  lands 
be  sometimes  meadow,  and  then  pasture,  and  then 
arable,  the  conversion  o£  it  from  one  to  another  is 
admitted  not  to  be  waste  in  England ;  and  hence  it 
may  be  concluded,  that  it  is  never  waste  thus  to 
change  the  character  of  the  land,  according  to  the 
course  of  approved  husbandry.  (2  El.  Com.  282; 
Bac.  Abr.  Waste,  (C)  1.) 

To  this  head  more  properly  than  to  any  other 
may  be  referred  an  injury  which  resembles  waste, 
and  by  Blackstone  is  classed  as  such,  although  it 
does  not  appear  to  be  with  sti'ict  propriety  so  desig- 
nated. It  is  the  injury  done  to  one  who  has  a 
right  of  common  in  land,  by  destroying  or  impair- 
ing the  right.  Thus,  if  one  have  a  comm^on  of  es- 
tovers in  a  tract  of  land,  that  is,  a  right  in  common 
with  the  owner  to  cut  and  carry  away  wood  for 
house-hote,  plough-hote,  &c.,  and  the  owner  of  the 
laud  cuts  down  the  whole  wood,  and  thereby  de- 
stroys all  possibility  of  taking  estovers,  this  is  an 
injury  to  the  commoner,  amounting  to  no  less  than 
a  disseisin  of  the  common,  if  he  chooses  so  to  regard 
it,  for  whicli  he  has  remedy  to  recover  possession 
and  damages,  by  writ  of  assise,  if  he  is  entitled  to 
a  freehold  estate  in  the  common  ;  but  if  he  has  only 
a  chattel  interest,  or  term  for  years  therein,  he  can 
only  recovei'  damages  by  an  action  on  the  case.  (3 
Bl.  Com.  224;  Fitzh. '  iS^at.  Br.  59;  Bo.  Mary's 
Case,  9  Co.  112,  b  &  seq.  &  n's  (C)  &  (D).) 

In  this  connexion,  it  may  also  be  stated  that 
'manure  made  on  a  farm  occupied  by  a  tenant  at 
will,  or  for  years,  in  the  ordinary  course  of  hus- 
bandry, the  manure  consisting  of  collections  from 
the  stable  or  barn-yard,  or  of  composts  formed  by 
an  admixture  of  these  with  other  substances,  is  by 
usage,  at  least  in  some  of  these  States,  so  attached 
to  and  counected  with  the  realty  that,  in  the  ab- 
sence of  any  stipulation  on  the  subject,  an  out-going 
tenant  has  no  right  to  remove  the  manure  thus  col- 
lected, or  to  sell  it  to  be  removed,  and  for  so  doing 
an  action  lies  for  the  landlord,  whilst  no  property 
vests  by  the  sale  in  the  vendee ;  a  doctrine  which, 
it  will  be  observed,  applies  only  to  agricultm-al  ten- 
ants, and  therefore  not  to  manure  made  in  a  livery 
stable.  (2  Bob  Pr.  (2nd  Ed.)  633;  Daniels  v. 
Bond,  21  Pick.  371.) 
5'.  Opening  Mines. 

To  open  the  land,  and  take  away  its  mineral  con- 
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tents,  such  as  metal,  coal,  marble  or  other  rock,  or 
only  the  ordinary  clay,  gravel  or  other  substance  of 
the  land,  is  waste ;  for  it  is  a  detriment  to  the  in- 
heritance; but  if  the  mines,  pits,  or  quarries  were 
open  before,  it  is  not  waste  for  the  tenant  to  con- 
tinue the  working  of  them  for  his  own  benefit.  And 
it  is  considered  the  Saii%e  inline  where  it  consists  of 
the  same  stratum  or  vein  of  mineral  deposit,  or  a 
^■ein  or  stratum  underneath  the  same,  and  capable 
of  being  reached  by  sinking  the  original  shaft  to  a 
greater  depth.  But  if  the  vein  is  the  same,  the 
tenant  is  not  obliged  to  confine  himself  to  the 
original  shaft;  he  may  sinlt  new  ones  at  pleasm-e, 
but  so  only  as  to  reach  the  same  inine,  not  a  new 
one. '  (8  Th  Co.  Lit.  237,  &  n  (H);  1  Do.  581,  n 
(L);  Bac.  Abr.  Waste,  (C),  3;  Whitfield  v.  Bewit, 
2  P.  Wms.  242 ;  Clavering  v.  Clayering,  Id.  388  ; 
Slaughter  v.  Leigh,  1  Taunt.  402 ;  Crouch  v.  Pur- 
year,  1  Rand.  258 ;  Macaiday  v.  Dismal  Swamp, 
Ld.  Co.  2Eob.  507;  AnteUS.) 

And  it  is  to  be  observed  that  the  tenant  may 
always  take  from  the  land,  unless  restrained  by 
special  covenants  to  the  contrary,  such  of  the 
minerals  found  therein,  (e.  g.  iron,  coal,  stone,  &c.,) 
as  he  may  have  occasion  himself  to  use,  without 
selling.  Thus,  he  is  not  guilty  of  waste,  if  he  digs 
for  and  takes  gravel,  stone,  or  claj  for  the  repara- 
tion of  the  house,  or  coal  or  turf  for  his  own  fuel, 
etc.  (Bac.  Abr.  Waste,  (C),  3.) 
6^  Removing  illegally,  things  Fixed  to  the  Freehold. 

The  general  principle  is,  that  whatever  is  once 
fixed  or  annexed  to  the  freehold,  for  any  purpose 
connected  therewith,  becomes  par^t  of  the  freehold, 
and  cannot  be  removed  without  doing  waste.  This 
rale,  in  later  times,  upon  motives  of  public  policy, 
and  for  the  promotion  of  trade  and  industry,  has 
been  relaxed  considerably  as  between  two  classes  of 
persons,  namely,  between  landlord  and  tenant,  and 
between  tenant  for  life,  or  his  personal  representa- 
tive, and  the  reversioner  or  remainderman.  As 
between  heir  and  executor  or  administrator,  the 
rule  of  immovability  seems  to- hold  with  much  less 
modification;  but  as  between  them  no  question  of 
waste  can  in  general  arise.  (2  Bl.  Com.  281  &  n 
(20);  Bac.  Abr.  Waste  (C),  6.) 

When  a  thing,  as  between  landlord  and  tenant, 
or  between  life-tenant  or  his  personal  representative, 
and  the  reversioner  or  remainderman,  is  capable  of 
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being  removed  at  the  tenant's  pleasure  before  his* 
estate  expires,  without  the  imputation  of  committing 
waste,  it  is  known  by  the  name  of  fixture.  And  the 
different  degrees  of  indulgence  in  this  particular, 
extended  respectively,  as  between  landlord  and 
tenant,  and  tenant  for  life  or  his  representative,  and 
the  reversioner  or  remainderman,  depend  upon  very 
plausible  considerations  of  good  sense.  Between 
heir  and  executor,  &c.,  there  is  no  reason-  why  the 
one  should  be  more  favored  than  the  other,  or  if 
there  were  any  leaning,  the  courts  would  rather  be 
disposed  to  assist  the  heir,  and  to  prevent  the  in- 
heritance from  being  disfigured,  or  dismembered. 
Hence,  as  we  have  seen,  there  is  as  between  these 
but  little  relaxation  of  tlie  ancient  law;  but  what- 
ever is  once  annexed  to  the  freehold,  for  purposes 
connected  witli  its  enjoyment,  is  forever  a  part  of 
the  inheritance.  If  the  inheritance  cannot  be  fully 
enjoyed  without  the  thing  in  question,  the  owner 
could  hardly  have  intended  that  it  should  be  severed 
from  the  land,  to  go  to  the  executor  or  administrator, 
who  could  derive  from  it,  in  general,  comparatively 
little  advantage.  Tims,  in  the  case  of  salt-pans 
fixed  with  mortar  to  a  brick  floor,  whilst  without 
them  the  salt-works  would  produce  no  profit,  yet  if 
removed  they  are  of  little  or  no  value  to  the  per- 
sonal representative.  But  the  courts  are  more  fa- 
vorable to  a  life-tenant,  or  his  executor,  against  a 
person  in  remainder  or  reversion,  because  they  re- 
present diverse  interests,  and  the  interests  of  trade 
are  to  a  large  extent  concerned  in  the  removability 
of  the  things.  The  executor  of  a  tenant  for  life, 
tiierefore,  may  be  allowed  to  remove  a  steam-engine 
erected  by  liis  decedent  at  a  leased  colliery,  because 
the  colliery  might  be  worked  without  it,  although 
not  so  profitably,  and  if  such  things  might  not  be 
removed  l>y  tenants  and  their  personal  representa- 
tives, they  would  not  be  provided;  and  thus  the  pro- 
ductive industry  of  the  country  would  be  seriously 
cramped  and  iujpaired.  And  with  regard  to  tenant; 
for  years,  it  is  fully  established  that,  in  view  of  the 
opposition  of  interest  between  himself  and  the  les- 
sor, which  is  greater  even  than  in  the  last  case 
named,  and  alio  in  order  to  encourage  the  making 
of  whatever  constructions  tend  to  facilitate  trade, 
very  many  erections  are  removable  as  fixtures  which 
in  the  other   two  cases  are  taken  to  be  permanent 
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parts  of  the  freehold  and  inheritance.     (2  Bl.  Com. 
281,  n  (20);  Bac.  Abr.  Waste  (C),  6.) 

In  discussing  more  in  detail  the  general  doctrine 
as  to  fixtm'es,  we  shall  advert  to  (1),  The  general 
nature  of  iixtures;  (2),  .Their  characteristic  attri- 
butes; and  (3),  The  parties  as  between  whom  ques- 
tions touching  them  are  likely  to  arise; 
W.  C. 
1"-  The  General  Nature  of  Fixtures. 

Fixtures  are  things  which,  being  originally,  in 
their  nature,  chattels  personal,  are  annexed  in  such 
a  manner  as  to  be  easily  detached,  without  tearing 
the  freehold,  and  \vhich  are  not  necessary  to  the 
enjoyment  or  completeness  thereof.  (Bouv.  Law 
Diet.  Fixtures ;  Burrill's  Do.  Fixtures ;  1  Chit. 
Gen.  Pr.  161,  94.) 

The  term  fixtures  must  be  admitted  to  have  been 
unhappily  chosen,  tending,  as  it  does,  to  convey  an 
idea  directly  the  reverse  of  the  fact ;  and,  indeed,  by 
both  text-writers  and  judges  it  is  not  seldom  used 
in  the  opposite  sense  of  something  permanently 
made  a  pai't  of  tlie  freehold,  passing  with  it,  and 
not  removable  save  by  consent  of  the  owner  of  the 
inheritance.  Tlie  student,  therefore,  must  take 
care  to  observe,  in  reading  cases  and  expositions 
upon  the  subject,  what  precise  meaning  is  attached 
to  tlie  word  fixtures;  and  thus,  for  the  most  part, 
any  confusion  of  thought  will  be  avoided,  despite 
the  conflict  of  phraseology.  See  Colegrave  v. 
Dios  Santos,  2  B  &  Cr.  (9"E.  C.  L  )  76;  Hallen 
V.  Bunder,  1  Cr.  Mees.  &,  Hose.  276 ;  Sheen  v. 
Kickie,  5  M  &  W.  181;  Green  v.  Phillips,  26 
Grat.  759. 
2™-  The  Characteristics  of  Fixtures. 

The  characteristics  of  fixtures,  derived  from  the 
foregoing  explanation  of  their  nature,  may  be 
stated  thus:  (1),  They  are,  in  their  original  nature^ 
chattels  movable;  (2;,  They  are  fixed  or  annexed 
to  the  f  reeliold ;  (3),  They  are  so  fixed  or  annexed 
to  the  freehold,  that  they  can  be  detached  without 
injuring  or  tearing  the  same;  and  (4),  They  are 
not  necessary  to  the  completeness  and  enjoyment 
of  tiie  freehold ; 
W.  G. 
1°.  Fixtures  are,  in  their  original  nature,  Chattels 
Mov;ible. 

To  this  class,  therefore,  belong  such  things  as 
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chimney-pieces,  brewing  vessels,  coppers,  cider- 
mills,  &c. 
2°.  Fixtures  are  fixed  or  annexed  to  the  Freehold. 

Hence,  no  matter  how  bulky  a  structure  may 
be  (e.  gf.  a  barn),  if  r\ot  fixed  to  the  freehold,  but 
resting  merely  by  its  own  weight  on  the  ground, 
or  on  blocks,  &c.,  it  is  a  mere  chattel,  and  no 
question  as  to  its  removability  can  arise,  any 
more  than  in  respect  to  a  wheel-barrow,  or  a 
cart.  (Chit.  Cont.  354;  2  Smith's  L.  C.  204, 
203;  Elwes  v.  Mawe,  3  East.  38;  Davis  &  al. 
V.  Jones  &  al.,  2  B  &  Aid,  (4  E.  C.  L.)  167-'8; 
Anthony  v.  Haney,  8  Bingh.  (21  E.  C.  L.)  186; 
Nay  lor  &  al.  v.  Collinge,  1  Taunt.  21.) 
3°.  Fixtures  are  so  fixed,  or  annexed  to  the  freehold 
that  they  can  he  detached  witliovit  tearing  or  dis- 
turbing the  same. 

If  a  chattel  is  so  fixed  by  means  of  screws  or 
pins,  that  it  may  be  taken  away,  and  no  injury 
would  result  from  the  mere  act  of  removal,  this 
requisite  is  fulfilled,  whilst  otherwise,  the  thing 
having  become  permanently  part  of  the  free- 
hold, it  is  waste  to  disannex  it.  Hence,  mirrors, 
wardrobes,  and  similar  articles  of  furniture,  and 
sometimes  marble  mantles,  and  even  wainscot- 
ting,  fixed  by  screws,  ifec,  are  removable  during 
the  tenant's  possession,  without  the  imputation 
of  waste.     (Chit.  Cont.  354,  n  (1),  359-'60.) 

And  yet  it  must  be  confessed  that  in  many 
ca^es,  for  the  ienefit  of  trade,  and  in  order,  as  it 
is  said,  to  promote  manufacturing  industry  and 
the  arts  of  production,  things  have  been  con- 
sidered as  movable  by  a  tenant,  without  the 
guilt  of  waste,  ,where  they  were  so  attached  to 
the  soil  as  to  be  incapable  of  removal  without 
deranging  and  tearing  it  up.  Elwes  v.  Mawe, 
3  East.  38,  was  a  case  of  that  character.  The 
buildings  removed  were  of  brick  and  mortar,  and 
covered  with  tiles,  and  their  foundation  was 
about  a  foot  and  a  half  deep  in  the  ground,  and 
yet  Lord  Ellenborough  seems  to  have  considered 
that  if  they  had  been  trade,  instead  of  agncul- 
tural  erections,  they  would  have  been  remov- 
able. In  Penton  v.  Kobart,  2  East.  8,  the 
building  removed  consisted  of  a  brick  founda- 
tion, let  into  the  ground,  with  a  chimney  belong- 
ing to  it,  and  upon  the  foundation  a  superstruc- 
ture of  wood,  brought  by  the  tenant  from  another 
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place,  and  used  by  liim  for  the  purposes  of  his 
trade,  had  been  erected.  It  would  seem  that 
the  tenant  took  away  not  only  the  wooden  super- 
structure, but  the  brick  foundation  and  chim- 
ney ;  but  that  the  report  of  the  case  leaves  in 
doubt.  But  Lord  Kenyon  held  that  the  tenant 
had  done  no  more  than  he  had  a  right  to  do,  the 
erection  being  for  trade  piirjposes,  and  no  re- 
ference is  made  to  the  question,  whether  it  was 
the  whole  of  the  building,  or  the  superstructure 
alone  that  was  removed.  And  in  Van  Ness  v. 
Pacard,  2  Pet.  142,  146,  buildings  were  held  to 
be  removable  when  erected  by  a  tenant  for  years 
for  j)urposes  of  trade,  of  which  one  was  two 
stories  high,  with  a  cellar  walled  with  stone  or 
brick,  and  a  brick  chimney ;  and  the  other  was 
constructed  of  plank  and  timber  fixed  upon  posts 
fastened  into  the  ground.  And  in  this  case, 
Mr.  J.  Story,  delivering  the  opinion  of  the 
court,  treats  those  circumstances  as  of  no  im- 
portance. "The  sole  question,"  says  he,  "is 
whether  it  (the  erection)  is  designed  for  pur- 
poses of  trade  or  not.  A  tenant  may  erect  a 
large  as  well  as  a  small  messuage,  or  a  soap- 
boilery  of  one  or  two  stories,  and  on  what- 
ever foundation  he  may  choose."  It  is  in  ac- 
cordance with  this  idea  of  having  a  principal  re- 
gard to  the  promotion  of  trade  and  the  produc- 
tive arts,  in  determining  the  removability  of  ap- 
pendages to  leased  premises,  that  in  Buckland 
V.  Butterfield,  2  Pro.  &  P.  (6  E.  C.  L.)  54,  a 
distinction  was  made  in  respect  to  ornamental 
erections,  such  as  a  conservatory,  which  were 
held  to  be  removable  only  when  so  annexed  to 
the  freehold  as  that  their  detachment  therefrom 
would  not  injure  it;  whilst  it  was  implied  that 
erections  for  trade  purposes  were  subject  to  less 
rigorous  requirements. 

In  the  English  cases  a  very  observable  di- 
versity is  insisted  on  between  annexations  to  the 
freehold  for  the  purposes  of  trade  or  manufac- 
ttire,  and  even  for  ornament,  on  the  one  side, 
and  those  made  for  the  purposes  of  agnculture 
on  the  other;  the  right  of  the  tenant  to  remove 
being  strong  in  the  first  named,  and  not  in  the 
last.  The  progress  of  opinion  is  interesting. 
In  the  Year  Pook,  42  E.  3,  6,  the  tenant's  right 
to  remove  a  furnace  erected  by  him,  is  doubted 
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and  adjourned.  In  the  Year  Book,  20  H.  7, 13 
a  &  b,  it  is  laid  down  that  "  if  a  lessee  for  years 
make  a  furnace  for  his  advantage,  or  a  dyer 
make  his  vats  or  vessels  to  occupy  his  occupa- 
tion during  his  term,  he  may  remove  them;  but 
if  he  suffer  them  to  be  fixed  to  the  earth  after 
the  term,  then  they  helong  to  the  lessor.  And  so 
of  a  baker.  And  it  is  not  waste  to  remove 
such  things  within  the  term  by  some;  and  this 
shall  be  against  |ho  opinions  aforesaid."  But 
the  rule  in  this  extent  in  favor  pf  tenants  is 
doubted  afterwards  in  21  H.  7,  27,  and  nar- 
rowed there  by  allowing  that  the  lessee  for 
years  could  only  remove,  within  the  term,  things 
fixed  to  the  ground,  and  not  to  the  walls  of  the 
principal  building.  However,  in  process  of 
time,  the  rule  in  favor  of  the  right  in  the  tenant 
to  remove  utensils  set  up  in  relation  -to  trade 
became  fully  established ;  and  accordingly,  we 
find  Lord  Holt,  in  Poole's  Case,  1  Salt.  368, 
laying  down  (in  the  instance  of  a  soapboiler, 
tenant),  that  during  the  term  the  soap-boiler 
might  well  remove  the  vats  he  set  up  in  relation 
to  trade ;  and  that  not  by  any  special  custom, 
but  by  the  common  law,  in  favor  of  trade  and 
to  encourage  industry ;  but  that  after  the  term 
they  became  a  gift  in  law  to  him  in  reversion, 
and  were  not  removable.  The  indulgence  in 
favor  of  the  tenant  for  years  during  the  term, 
has  been  since  carried  still  further,  and  he  has 
been  allowed  to  carry  away  matters  of  ornament, 
such  as  ornamental  marble  chimney  pieces,  pier- 
glasses,  wainscot  fixed  only  by  screws,  and  the 
like.  (Beck  v.  Kebow,  1  P.  Wms.  94 ;  Ex.-parte 
Quincey,  1  Atk.  477 ;  Lawton  v.  Lawton,  3  Atk. 
13,  16,  &  n  (1) ;  Elwes  v.  Mawe,  3  East.  38.) 

But  whilst  Lord  EUenborough,  in  his  judg- 
ment in  Elwes  v.  Msiwe,  seems  to  approve  of 
the  utmost  indulgence  being  extended  to  ten- 
ants in  respect  to  tradefixtures,  he  draws  the 
line  sharply  as  to  fixtures  erected  for  the  pur- 
poses of  agriculture.  Admitting  Lord  Kenyou's 
decision  in  Penton  v.  Robart,  2  East.  88,  to  have 
been  a  just  statement  of  the  law  in  respect  to 
the  direct  question  involved,  because  the  fixtm-es 
were  there  for  the  advancement  of  a  trade,  he 
wholly  disallows  that  judge's  dictum  in  favor  of 
greeu-houses  and  hot-houses  by  nurserymen,  and 
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indeed  by  implication  as  to  structures  by  all 
other  tenants  of  land,  insisting  that  there  was 
no  decided  case,  and,  as  he  believed,  no  recog- 
nized opinion  or  practice  on  either  side  of  West- 
minster Hall  to  warrant  such  an  extension. 
"Lord  Kenyon,"  says  he,  "seems  certainly  to 
have  thought  buildings  erected  by  tenants  for 
the  purposes  of  farming  were,  or  rather  ought 
to  1)6,  governed  by  the  same  rules  which  had 
been  so  long  judicially  holden  to  apply  in  the 
case  of  buildings  for  the  purposes  of  trade.  But 
the  case  of  buildings  for  trade  has  been  always 
put  and  recognized  as  a  known,  allowed,  excep- 
tion from  the  general  rule,  which  obtains  as  to 
other  buildings  "  In  pursuance  of  this  reason- 
ing. Lord  Ellenborough,  in  that  case,  held  that 
the  tenant,  who  was  the  lessee  of  a  farm,  had 
no  right  to  remove,  during  his  term,  a  heast- 
liouse,  carpenter's  shop,  fuel-house,  cart-house, 
pump-house,  &o.,  of  brick  and  mortar,  and  let 
into  the  ground,  which  he  had  himself  erected, 
although  he  thereby  left  the  premises  as  he 
found  them.     (Elwes  v.  Mawe,  3  East.  38.) 

In  the  United  States  the  tendency  is  to  re- 
gard erections  by  tenants  for  agricultural  pur- 
poses as  entitled  to  no  less  favor  than  those  con- 
structed for  purposes  of  trade,  manufactures, 
domestic  convenience,  or  ornament.  There  is 
with  us,  considering  the  unpeopled  condition  of 
a  vast  proportion  of  our  territory,  a  manifest 
policy  to  promote  the  cultivation  and  improve- 
ment of  the  country.  The  owner  of  the  soil,  as 
well  as  the  public  (as  Mr.  J.  Story  observes,  in 
Van  ISTess  v.  Pacard,  2  Pet.  145),  has  every  mo- 
tive to  encourage  the  tenant  to  devote  himself 
to  agriculture,  and  to  favor  any  erection  which 
shall  aid  this  result ;  yet  in  the  comparative  pov- 
erty of  the  country,  what  tenant  could  afford  to 
erect  structures  of  much  expense  or  value  if  he 
was  to  lose  his  whdle  interest  therein  by  the 
very  act  of  erection?  Lord  Kenyon's  pregnant 
question  of  like  tenor,  in  the  much  questioned 
case  of  Penton  v.  Hobart,  2  East.  88,  has  received 
much  more  respectful  treatment  on  this  side  of 
the  Atlantic  than  in  England.  "What  tenant," 
says  he,  "will  lay  out  his  money  in  costly  im- 
provements of  the  land,  if  he  must  leave  every- 
thini;  behind  him  which  can  be  said  to  be  annexed 
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to  it?  Shall  it  be  said  that  the  great  gardeners- 
and  nurserymen  in  the  neighborhood  of  London^ 
who  expend  thousands  of  pounds  in  the  erection 
of  green-houses  and  hot-houses,  &c.,  are  obliged 
to  leave  all  these  things  upon  the  premises,  when 
it  is  notorious  that  they  are  even  permitted  to 
remove  trees,  or  such  as  are  likely  to  become 
such,  by  the  thousand,  in  the  necessary  course  of 
their  trade  ?  If  it  were  otherwise,  the  very  object 
of  their  holding  would  be  defeated.  This  is  a 
description  of  property  divided  from  the  realty." 
In  Massachusetts  a  tenant  fit  seems  any  ten- 
ant), -has  the  privilege  of  removing  all  improve- 
ments from  the  freehold  which  he  has  placed 
thei'e,  when  the  removal  will  not  injure  the  pre- 
mises, or  render  them  in  worse  plight  than  when 
he  entered.  So  shrubs  and  trees  in  land  leased 
for  a  nursery  are  personal  chattels  as  between 
landlord  and  tenant,  and  may  be  removed  by 
the  latter.  -  (Whiting  v.  Brastow,  4  Pick.  310 ; 
Miller  v.  Baker,  1  Mete.  27.)  And  in  New 
York  a  tenant  was  allowed,  upon  like  liberal 
principles,  to  remove  a  cider-mill  and  press, 
erected  for  his  own  use,  on  the  premises.  (Holmes 
V.  Tremper,  20  John.  29.) 
4°.  Fixtures  are  not  necessary  to  the  com.pleteness 
and  enjoyment  of  the  Freehold. 

Hence,  dooi-s,  window-shutters,  window-sash, 
mill-stones,  and    the  like,  although  capable  of 
being    detached    without    breaking    or   tearing 
the  house — nay,  although   at  the  time  actually 
detached  for  a  temporary  purpose, — are  yet  not 
fixtures,  but  permanent  parts  of  the  freehold, 
which  it  is  waste  to  take  away,  even  though  the 
tenant  himself  caused  them  to  be  annexed  to 
the  premises.     (Chit.  Cont.  354,  n  (1);   Wins- 
low  V.  Merch'ts  Insur.  Co.,  4  Mete.  (Mass.)  314; 
Poole's  Case,  1  Salk.  368;  Herlakenden's  Case, 
4  Co.  64,  a.) 
3™.  Tlie  Parties  as  between  whom  the  question  may 
arise  whether  things  annexed  to  tlie  Freehold  are 
Fixtures  or  not. 

As  between  heir  and  executor,  such  a  question 
as  toucliing  the  present  subject  of  waste,  is  not 
likely  to  occur.  It  will  be  remembered,  however, 
that  as  between  them,  and  also  as  between  vendor 
and  vendee,  mortgagor  and  mortgagee,  and  debtor 
and  execution-creditor,  the  original  doctrine  is  ad- 
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hered  to,  with  little  variation,  that  whatever  is 
once  annexed  to  the  freehold  for  purposes  con- 
nected with  its  use  and  enjoyment,  'becomes part  of 
the  freehold,  and  passes  with  the  inlieritance  un- 
less expressly  excepted.  (Herlakenden's  Case,  4 
Co.  63  b,  64'a;  Elwes  v.  Mawe,  3  East.  38  ;  Chit. 
Cont.  355  ;  3  Th.  Co.  Lit.  234 ;  Bac.  Abr.  Waste, 
(C)  6;  2  Smith's  L.  C.  211-'12 ;  Green  v.  Phillips, 
26  Grat.  759.) 

Tlie  parties  to  whom  the  present  inquiry  relates 
are  landlord  and  tenant,  and  tenant  for  life,  or 
his  personal  representatives,  and  remainderman,  or 
reversioner. 
W.  C. 
1".  Doctrine  as  to  Fixtures,  as  between  landlord 
and  Tenant. 

The  rule  that  whatever  is  once  annexed  to  the 
freehold,  for  purposes  connected  with  its  use  or 
enjoyment,  becomes  part  of  it,  and  cannot  be  re- 
moved without  doing  waste,  has  in  latter  times, 
upon  motives  of  public  policy,  been  much  relaxed, 
as  we  have  seen,  between  tenant  for  life  (or  his 
personal  representative)  and  the  remainderman 
or  reversioner ;  and  still  more  relaxed  as  between 
landlord  and  tenant  for  term  of  years.  The  pre- 
cise extent  of  tlie  relaxation  it  is  not  easy  in  either 
case  to  define,  and  still  more  difficult  is  it  to  as- 
certain in  words  the  exact  difference  between  the 
two  cases.  All  that  can  be  said  by  way  of  gen- 
eral exposition  is,  that  whenever  a  tenant  for 
years  makes  erections  upon  the  premises  which 
have  the  four  attributes  of  fixtures  as  stated  above 
[Supra  p.  535  &  seq,  2™),  he  may,  during  the 
term,  take  them  away  ;  and  that  out  of  regard  to 
the  diverse  interests  of  the  landlord  and  tenant 
in  this  particular.  And  because,  when  the  fix- 
ture is  intended  to  facilitate  the  prosecution  of  a 
trade,  or  (in  the  United  States)  the  conduct  of 
agricultural  operations,  the  interests  of  individ- 
ual landlords,  as  well  as  of  the  public,  are  in- 
timately concerned  in  encouraging  tenants  to 
supply  freely  all  mechanical  contrivances  needful 
to  secure  the  most  advantageous  results  from 
those  industrial  enterprises,  the  removal  may  take 
place  without  regard  to  tlie  mode  of  annexation. 
(2  Bl.  Com.  281,  n  (20);  Bac.  Abr.  Waste, 
(C)  6.) 

Let  it  be  observed,  that  the  removal  must  take 
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place  during  the  terTn,  that  is,  before  the  posses- 
sion is  reliBquished,  or  in  ca§e  of  a  tenant  for  an 
undeiined  period  (as  for  life),  within  a  reasonable 
time  afterwards.  If  made  after  the  term  ended, 
it  is  not  indeed  waste,  for  that  can  occur  only 
during  a  tenancy ;  but  if  it  be  not  waste,  it  is  a 
trespass  ;  for  by  permitting  the  articles  to  remaiQ 
fixed  to  the  soil,  after  the  term  ended,  thej'  become 
the  property  of  the  landlord.  (Penton  v.  Robart, 
2  East.  8 ;  Elwes  v.  Mawe,  3  East.  38  ;  Lee  v. 
Eisdon,  7  Taunt.  -188 ;  Horn  v.  Baker,  9  East, 
215 ;  Davis  &  al  v.  Jones  &  al,  2  B  &  Aid.  (4 
E.  C.  L.)  167 ;  Colegrave  v.  Dies  Santos,  2  B  & 
Cr.  (9  E.  C.  L.)  76  ;  Poole's  Case,  1  Salk.  368; 
Lyde  v.  Eussell,  1  B.  &  Aid.  (20  E.  C.  L.)  394^ 
2  Smith's  L.  C.  208-'9.) 
2".  Doctrine  as  to  Fixtures,  as  between  Tenant  for 
life,  or  his  personal  representative,  and  Eever- 
sioner,  or  Remainderman. 

The  common  law,  as  we  have  seen,  holds  every 
thing  once  annexed  to  the  freehold  for  purposes 
connected  with  its  enjoyment  and  use,  to  be  per- 
manently and  inseparably  a  part  of  it.  We  have 
also  seen  that  the  greatest  relaxation  of  that  doc- 
trine has  taken  place  as  between  landlord  and 
tenant  for  years,  and  the  least  as  between  heir  and 
executor,  whilst  an  intermediate  degree  of  rigor 
is  observed  as  between  tenant  for  life,  (or  his  per- 
sonal representative),  and  the  reversioner  or  re- 
mainderman. The  considerations  which  operated 
to  bring  about  this  relaxation  of  the  common  law 
doctrine  as  between  landlord  and  tenant  for  years, 
operated  also,  but  less  strongly,  to  effect  a  corres- 
ponding change  as  between  tenant  for  life,  or  his 
personal  representative,  and  the  reversioner  or 
reuiainderman.  The  general  ground  the  courts 
have  gone  upon  in  mitigating  the  strict  consti'uc- 
tion  of  the  common  law  is,  that  it  is  for  the  hene- 
fit  of  the  puM'tc  to  encourage  tenants  for  life  to 
do  what  is  advantageous  to  the  estate  dm-ing  their 
terms.  The  tenant  for  life  is,  therefore,  entitled 
to  remove  steam-engines  from  collieries  or  other 
mines,  cider-mills,  coppers,  kc,  which  he  has 
erected,  and  thereby  not  only  enjoys  the  profits 
of  the  estate,  but  likewise  carries  on  a  species  of 
trade.  And  if  he  does  not  remove  them  in  his 
life-time,  they  go  to  his  personal  representative. 
Hence,  the  engine  or  utensil,  (and  a  building 
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covering  tlie  same  falls  within  the  same  principle), 
in  order  to  be  removable,  must,  it  seems,  be  an 
accessory  to  a  matter  of  a  personal  nature,  and 
relate  in  part  at  least  to  the  carrying  on  of  a 
trade;  or  in  the  United  States,  of  agriculture. 
(Bac.  Abr.  Waste  (C),  6;  Lawton  v.  Lawton,  3 
Atk.  15,  16;  Dudley  V,  Warde,  1  AmbL113-'14; 
Lawton  v.  Salmon,  1  H.  Bl.  260,  n  (6)  Ante  p. 
537,  &c.) 
2''.  Permissive  Waste. 

Permissive,  sometimes  called  negligent  waste,  is 
generally  defined,  as  we  have  seen,  as  matter  of 
omission  only,  such  as  suffering  a  house  to  fall,  or  to 
he  injured,  for  want  of  necessary  reparations.  (2 
Bl.  Com.  281;  3  Tli.  Co.  Lit.  233;  Bac.  Abr.  Waste, 
(B).)  It  would  seem,  however,  to  be  somewhat  more 
comprehensive  than  this  language  would  imply. 
Thus,  if  destruction  be  done  by  a  stranger  or  a  mob, 
or  if  fire,  originating  by  the  act  of  an  incendiary,  or 
by  neglect  in  a  neighboring  tenement,  consumes  the 
premises,  it  is  supposed  to  he  undeniably  waste,  (4 
Kent's  Com.  77;  3  Th.  Co.  Lit.  248;  Bac.  Abr. 
Waste,  (H)  1) ;  and  yet,  as  it  cannot  with  propriety 
be  termed  voluntary  waste,  which  supposes  the  ac- 
tion of  the  tenant,  it  is  believed  to  fall,  under  the 
designation  of  such  as  is  permissive.  Upon  this  idea, 
permissive  waste  would  include,  not  only  all  de- 
struction arising  from  neglect  of  the  necessary  repar- 
ations, but  also  all  such  as  proceeds  from  the  acts  of 
strangers,  not  public  enemies,  and  from  all  casual- 
ties, not  occasioned  immediately  by  an  act  of  God. 
Thus,  it  is  permissive  waste  if  the  tenant  suffer  the 
sea  wall  to  be  in  decay,  so  as  by  the  flowing  and  re- 
flovnng  of  the  sea,  the  meadow  or  marsh  becomes 
sedgy  and  unprofitable ;  or  if  he  repair  not  the  banks 
or  M'alls  against  rivers  or  other  waters,  whereby  the 
meadows  or  lowlands  become  rushy,  and  less  capa- 
ble of  profitable  use.  So,  if  by  not  scouring  a  ditch, 
or  by  not  removing  the  water,  dirt,  or  dung  from 
them,  the  ground-sels,  or  lower  timbers  of  a  house, 
be  rotted,  it  is  permissive  waste,  and  we  are  told 
waste  shall  be  assigned  in  domibus  pro  non  scou- 
rando !  (3  Th.  Co.  Lit.  236,  &  n  (F) ;  Bac.  Abr. 
Waste,  (C),  1,  6.) 
3^=^.  Equitable  Waste. 

Equitable  waste  is  defined  to  be  such  acts  as  at 
law  would  not  be  esteemed  to  be  waste  under  the 
circumstances  of  the  case,  but  which,  in  the  view  of 
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a  court  of  equity,  are  so  esteemed  from  their  mani- 
fest injury  to  the  inheritance,  although  they  are  not 
inconsistent  with  the  legal  rights  of  the  party  com- 
mitting them.     (2  Stor.  Eq.  §  915,  &c.) 

The  general  nature  of  such  waste  has  already  been 
briefly  stated  [^Ante  p.  529),  and  its  source  traced  in 
part  to  the  defect  of  the  common  law  in  not  taking 
notice  of  the  ornamental  adjuncts  to  habitations,  such 
as  trees  reserved  or  planted  for  ornament  or  shelter, 
and  perhaps,  by  parity  of  reason,  shrubbery,  flowers, 
&c.,  in  which  the  refinement  of  modern  taste  de- 
lights, and  which,  although  thf?y  may  not'  directly 
promote  the  interests  of  trade,  yet  augment  the  rental 
of  premises,  and  tend  not  a  little  to  the  public  ad- 
vantage in  cultivating  a  lively  sense  of  the  beautiful, 
and  in  making  the  homes  of  the  people  more  com- 
fortable and  attractive.  It  is  certainly  a  just  cause 
of  reproach  to  the  common-law  courts,  that  after 
,  those  appendages  of  ornamental  and  sheltering  trees, 
&c. ,  had  come  to  be  recognized  as  adding  immensely 
to  the  annual  and  to  the  fee-simple  value  of  tene- 
ments occupied  as  residences,  those  courts  should 
still  stubbornly  have  refused  to  admit  that  the  de- 
struction of  such  things,  although  it  was  so  detri- 
mental to  the  inheritance,  constituted  waste,  thereby 
obliging  landlords  to  go  for  protection  into  courts  of 
equity.  Thus,inPackington  v.  Packington,  3  Atk.  215 
-'16  (A.D.  1744),  Lord  fiardwicke  restrained  a  tenant 
for  life,  without  impeachment  of  waste,  from  cutting 
down  ornamental  trees,  and  states  several  cases  of 
the  previous  exercise  of  a  similar  jurisdiction.  And 
the  precedent  has  since  been  followed  in  a  number  of 
cases,  limiting  the  interposition  at  length  to  such 
trees  as  are  planted  or  growing  for  ornament  or 
shelter.  (Cliamberlayne  v.  Dummer,  1  Bro.  C.  C. 
166  to  168;  S.  C.  3  Do.  549,  k  Editor's  val.  note 
(a);  Marquis  of  Downshire  v.  Lady  Sandys,  6  Ves. 
106;  Lord  Tamworth  v.  Lord  Ferr'es,  Id.  419;  Wil- 
liams V.  Macnamara,  8  Ves.  70;  Purges  v.  Lamb,  16 
Yes.  185 ;  Day  v.  Merry,  13  Ves.  375.) 

Another  (a  second)  instance  of  equitable  interposi- 
tion, which  is  classed  as  equitable  waste,  is  where  a 
tenant  for  life  toithout  impeachment  of  loaste,  is 
guilty  of  making  an  unconscientious  use  of  his  power, 
as  by  vnlful,  malicious,  extravagant,  oj-  "AwmoTOMs" 
destruction .  This  principle  seems  to  have  been  first 
distinctly  declared  and  acted  on  by  Lord  Nottingham, 
in  AbrahaU  v.  Bubb,  2  Swanst.  172  (A.D.  1679);  S.O. 
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Freem.  53,  but  it  was  applied  by  Lord  Cowper  at  a  later 
period,  in  the  much  more  famous  case  of  Vane  v.  Lord 
Barnard,  2  Yern.  738  (A.  D.  1716),  so  that  that  case 
is  often  referred  to  erroneously  as  having  established 
the  doctrine.  Lord  Barnard  was  tenant  for  life  of 
Baby  Castle,  without  impeachment  of  waste,  remain- 
der to  his  son,  against  whom  having  conceived  some 
displeasure,  he  got  two  hundred  workmen  together, 
and  of  a  sudden,  in  a  few  days,  stript  the  castle  of  the 
lead,  iron,  glass  doors  and  boards,  &c.,  to  the  value 
of  £3,000.  Lord  Chancellor  Cowper  granted  an  in- 
junction to  stay  fui'ther  waste,  and  decreed  Lord  Bar- 
nard to  repair  the  injury  he  had  done  to  the  castle, 
under  the  direction  of  one  of  the  masters.  See  Cham- 
berlayne  v.  Dummer,  3  Bro.  C.  C.  565;  Editor's  valu- 
able note  (a) ;  2  Stor.  Eq.  §  915 ;  Bac.  Abr.  Waste  (N).) 
A  third  instance  of  equitahle  waste,  is  where  the 
party  aggrieved  has  equitable  rights  only ;  and,  in- 
deed, it  has  been  said  that  the  courts  of  equity  will 
grant  an  injunction  to  stop  waste  more  strongly  where 
there  is  a  trust  estate.  Thus,  for  instance,  in  case  of 
a  mortgage,  or  other  lien,  express  or  implied,  if  the 
party  in  possession,  whether  mortgagor  or  mort- 
gagee, commits  waste,  or  threatens  to  commit  it,  an 
injunction  will  be  granted,  although  (indeed,  because) 
'there  is  no  remedy  at  law.  (2  Stor.  Eq.  §  914; 
Clarke  &  al  v.  Curtis,  11  Leigh,  559.) 
3'.  What  Tenants  are  punishable  for  Waste. 

Let  us  note,  (1),  What  tenants  are  punishable  for 
waste  at  covimon  law  ;  (2),  What  by  statute  in  Eng- 
land ;  and  (3),  What  by  statute  in  Virginia ; 
W.  C. 
1^.  What  Tenants  are  punishable  for  Waste  at  Common 
Law. 

A  YQYj  brief  reflection  will  show  that  an  absolute 
tenant  in  fee-simple,  with  no  incumbrance  or  charge 
on  the  premises,  cannot  be  punishable,  or  in  any 
wise  accountable  for  waste,  how  great  soever  the  de- 
struction his  indiscretion  or  caprice  may  prompt  him 
to  commit.  His  heir,  to  be  sure,  may  be  the  sufferer, 
with  a  marred  inheritance,  but  nemo  est  hoeres  viven- 
tis;  and  besides,  ho  has  it  in  his  power,  by  alienation 
in  his  life-time,  or  by  devise,  to  disappoint  the  ex- 
pectations of  his  next  of  kin,  who  would  otherwise 
have  been  his  heirs,  so  that  they  have  no  fixed  inter- 
est in  tlie  inheritance  until  it  actually  descends  upon 
them.  Whilst,  therefore,  waste  of  the  premises  may 
35 
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be  as  to  them  undoubtedly  damnum,  it  is  damnimi 
absque  injuria      (3  Bl.  Com.  224.) 

Tenant  in  tail,  and  indeed  every  tenant  of  the  in- 
heritance, is  likewise  privileged  to  commit  what  waste 
he  pleases,  by  virtue  of  his  ownership  of  the  inherit- 
ance ;  for  since  waste  is  a  destruction  or  permanent 
injury  of  the  inherita?ice,  how  can  the  owner  of  the 
inheritance  be  accountable  or  punishable  therefor  ? 
(2  Bl.  Com.  115  ) 

No  tenant,  therefore,  is  accountable  for  waste,  ex- 
cept one  who  has  an  estate  not  of  inheritance  ;  and  at 
common  law  those  tenants  only  of  estates  not  of  in- 
heritance, are  so  punishable  who  come  to  their  sev- 
eral estates  iy  act  of  the  law,  that  is,  tenants  hy  the 
curtesy,  tenants  in  dower,  and  guardians  in  chivalry. 
Those  tenants  of  particular  estates  who  come  in  hy 
the  act  of  the  parties,  are  at  common  law  liable  not 
otherwise  than  upon  their  covenants ;  and  if  the 
landlord  make  no  provision,  by  express  agreement, 
against  waste,  he  is  in  those  cases  (independently  of 
the  s.tatute)  without  remedy,  and  is  left  to  suffer  the 
consequences  of  his  neglect.  (2  Bl.  Com.  282;  3 
Th.  Co.  Lit.  247 ;  Bac.  Abr.  Waste,  (H).) 

It  ought  to  be  observed,  however,  that  so  accurate 
a  writer  as  Mr.  Beeves  is  of  opinion  that,  at  common 
law,  all  tenants  for  life  or  years  are  punishable  for 
waste,  and  that  the  statute  of  Marlebridge  (52  Hen. 
Ill,  c.  23),  and  of  Gloucester  (6  Edw.  I,  c.  5),  only 
made  the  remedy  more  specific  and  certain.  (2 
Beeves'  Hist.  Eng.  Law,  73,  184.)  And,  on  the 
other  hand,  some  have  thought  that  tenants  hy  the 
curtesy  are  not  answerable  for  waste  at  common  law, 
nor  until  the  statutes  of  Marlebridge  and  Gloucester. 
But  upon  the  whole  the  doctrine  of  the  common  law 
is  believed  to  be  correctly  stated  in  the  last  para- 
graph. (Bac.  Abr.  Waste,  (H).) 
2^^.  What  Tenants  are  by  Statute  in  England  punished 
for  Waste. 

In  favor  of  the  owner  of  the  inheritance,  it  was 
provided  by  the  statute  of  Marlebridge  (52  Hen.  Ill, 
c.  23,  A.  D.  1268),  that  a  man  from  henceforth  shall 
have  a  writ  of  waste  against  him  that  holds  by  the 
law  of  England  (that  is,  hy  curtesy),  or  otherwise  for 
term  of  life,  or  for  term  of  years,  or  a  woman  in 
dower.  So  that  for  more  than  six  hundred  years 
past  in  England,  aU  tenants  for  life  or  for  years 
have  been  punishable  for  waste,  both  permissive  and 
voluntary ;  unless  their  leases  were  made,  as  some- 
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times  they  are,  without  impeachment  of  waste  [absque 
impetitione  vasti) ;  that  is,  that  no  man  shall  sue  the 
tenant  {impetere)  for  waste  committed  or  suffered. 
But  tenant  in  tail,  after  possibility  of  issue  extinct, 
(a  tenancy,  it  will  be  remembered,  which  in  conse- 
quence of  the  abolition  of  estates-tail  (V.  C.  1873,  c. 
112,  §  9,)  cannot  exist  in  Virginia,)  is  not  impeach- 
able for  waste ;  because  his  estate,  at  its  creation, 
was  an  estate  of  inheritance,  and  so  not  within  the 
statute.  It  is  not  to  be  understood,  however,  when 
one  is  vnthout  impeachment  of  waste  that  he  is  at 
liberty  to  commit  in  the  premises  what  destruction 
soever  it  may  please  him.  The  original  doctrine,  in- 
deed, was  that  the  privilege  merely  exempted  the 
tenant  trom  the  penalties  of  tlie  statute  of  Gloucester, 
6  Edward  I,  c.  5,  (viz:  forfeiture  of  the  place  wasted, 
and  treble  damages,)  and  did  not  prevent  the  property 
in  timber  severed  from  tlie  laud  from  passing  to  the 
landlord.  But  ultimately,  it  was  settled  that  the 
privilege  extended  also  to  vest  such  timber  in  the 
tenant,  and  that  the  only  limitation  was  that  the 
waste  should  not  be  malicious,  wilful,  extravagant, 
or  "  humorous."  {Ante  544 ;  2  Stor.  Eq.  §  915 ;  Bac. 
Abr.  Waste,  (N).) 

It  is  said,  moreover,  that  an  action  of  waste  lies 
not  for  the  debtor  against  tenant  by  elegit,  &c.,  be- 
cause against  him  the  debtor  may  have  the  more 
convenient  remedy  of  venire  facias  ad  computandam,, 
and  apply  the  damages  for  the  waste  to  discharge 
the  debt ;  but  if  the  debtor  were  himself  a  particular 
tenant  (e.  g.,  for  life),  it  seems  that  the  reversioner 
or  remainderman  expectant  on  the  determination  of 
the  debtor's  own  estate,  might  have  an  action  for  the 
waste.  (2  Bl.  Com.  283 ;  Bac.  Abr.  Waste  (H) ;  3 
Th.  Co..  Lit.  141,  n  (M);  Id.  251,  n  (B.  1),  Scott  v. 
Lenox,  2  Brock.  57.) 

Neither,  under  the  statutes  of  Marlebridge  and 
Gloucester,  does  an  action  for  waste  lie  against  a 
tenant  at  will,  the  statutes  applying  in  terms  only  to 
tenants  for  life  and  for  years.  But  although  a  ten- 
ant at  will  cannot  be  sued  for  waste  eo  nomine,  yet 
the  commission  of  an  act  of  destruction,  wliich,  in  a 
tenant  for  years  or  life  would  be  M^aste,  determines 
the  estate  of  tenant  at  will,  and  he  is  then  liable  to 
an  action  for  the  waste  as  for  a  trespass.  Hence,  it 
is  frequently,  but  inaccurately,  said  that  tenant  at 
will  is  liable  for  voluntary  waste,  meaning  that  he  is 
liable  for  such  acts  as  in  other  tenants  are  voluntary 
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waste,  but  in  him  are  trespasses.  For  permissive 
waste,  it  is  established  that,  under  the  statutes  in 
question,  tenant  at  will  is  not  liable,  but  only  by  virtue 
of  express  stipulations.  (1  Th.  Co.  Lit.  64:4:-'5,  &  n 
(19);  Bac.  Abr.  Waste  (H).) 

Under  these  statutes  a  husband  cannot  become 
liable  for  waste  committed  during  the  coverture 
upon  his  wife's  lands  of  inheritance — that  is,  he  is 
dispunishable  therefor;  not  because  his  interest  in 
the  lands  makes  it  imp(^ssible  for  him  to  be  guilty  of 
waste,  but  because  the  unity  of  person  of  husband 
.  and  wife  disables  her  to  maintain  an  action  at  law 
against  him.  Hence,  if  the  husband  aliene  his  right 
to  the  land,  his  alienee  cannot  pretend  to  a  similar 
exemption,  but  is  liable  for  waste  like  any  other 
tenant  for  life  or  years ;  and  although  the  wife  is  the 
reversioner,  yet  as  she  cannot  sue  alone,  the  action 
must  be  in  the  name  of  the  husband  and  wife.  (De- 
jarnette  v.  Allen  &  ux,  5  Grrat.  514;  2  Kent's  Com. 
131.) 
2)^.  What  Tenants  are  punishable  for  Waste,  by  statute, 
in  Virginia. 

The  provisions  of  our  statute  are  more  compre- 
hensive than  those  of  Marlobridge  and  Gloucester. 
They  apply,  respectively,  to  any  tenant  of  land,  to 
tenants  in  common,  joint  tenants  and  parceners, 
to  guardians,  and  to  tenants  in  possession  of  lands 
pending  suit  therefor.  (V.  C.  1873,  c.  133,  §  1,  2, 
3,  5.)    They  enact, — 

1st,  That  if  any  tenant  of  land  commit  any  waste 
thereon,  or  aftqr  he  has  aliened  it,  while  he  remains 
in  possession,  unless  by  special  license  to  do  so,  he 
shall  be  liable  to  any  party  injured  for  damages ; 

2d,  That  if  a  tenant  in  common,  joint  tenant  or 
parcener,  commit  waste,  he  shall  be  liable  to  his  co- 
tenants,  jointly  or  severally,  for  damages  ; 

3rd,  That  if  a  guardian  commit  waste  of  the  estate 
of  his  ward,  he  shall  be  liable  to  the  ward,  at  the  ex- 
piration of  his  guardianship,  for  damages  ; 

4th,  That  if  the  tenant  in  possession  of  any  land 
shaW, pending  any  suit  to  recover  or  charge  the  same, 
with  knowledge  of  such  suit,  C07nmit  any  waste, 
therein,  the  court  in  which  the  suit  is  may  command 
'the  sheriff  or  other  oflBcer  to  take  possession  of  the 
land,  (which  is  essentially  what  was  known  at  com- 
mon law  as  a  writ  of  estrepement ;)  and  if  the  plain- 
tiff succeed  in  recovering  or  charging  the  land,  he 
may  recover,  in  an  action  on  the  case  against  him 
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who  committed  the  waste,  tliree  times  the  amount  of 
damages  assessed  therefor. 

The  doctrine  as  to  what  constitutes  waste  under 
tliis  statute  is  substantially  the  same  as  in  England ; 
and  at  common  law,  (Bac.  Abr.  Waste,  (II),)  the 
diversity  is  only  as  to  the -parties  who  are  punishble 
therefor.  However,  in  respect  to  the  precise  acts 
which  amount  to  waste,  although  the  principle  is 
identical,  namely,  that  they  are  such  acts  as  work 
permanent  injury  to  the  inheritance,  yet  the  very  dif- 
ferent situation  of  England  and  Virginia  may,  and 
must  sometimes,  occasion  what  is  waste  there  not  to 
be  reckoned  so  her*.  Even  in  England,  the  law  of 
waste  varies,  and  accommodates  itself  to  the  varying 
wants  and  situations  of  the  ditferent  counties;  and  on 
the  same  principle  a  similar  accommodation  must  be 
made  here  to  the  situation  of  our  comparatively  new 
and  unsettled  territory.  The  clearing  of  land  of 
timber  is  with  us  frequently  a  benefit,  and  not  a 
damage  to  the  inheritance,  supposing  always  that  a 
suificiency  is  left  for  the  land.  (Findlay  v.  Smith  & 
ux,  6  Mu'nf.  13i,  142,  &c.;  Macaulay's  Ex' or  v.  Dis- 
mal Sw.  Ld.  Co.,  2  Rob.  528;  Jackson  v.  Brownson, 
7  Johns.  227;  2  Rob.  Pr.  (2d  Ed.j  231-'2.) 
4\  The  Punishment  of  Waste  ;  W.  C. 
1''.  The  Doctrine  at  Common  Law  touching  the  Pun- 
ishment of  Waste. 

The  pimishment  for  waste,  at  common  law,  was 
only  the  mere  damages  thereby  occasioned  to  the 
owner  of  the  inheritance;  or  single  damages,  as  the 
common  expression  is,  in  contradistinction  to  the 
trehle  damages  exacted  by  the  statute  of  Gloucester, 
6  Edw.  I,  c.  5.  By  magna  charta  (9  Hen.  Ill,  c.  4), 
a  guardian  also  forfeited  liis  wardship  for  waste ;  but 
no  additional  penalty  was  imposed  on  other  species 
of  tenants  (the  statute  of  Marlebridge,  52  Hen.  Ill, 
c.  23,  only  subjecting  all  tenants  for  life  or  years  to 
liability  for  waste,  but  saying  nothing  of  the  penal- 
ties therefor),  until  the  statute  of  Gloucester  just 
mentioned. 
'i^.  The  Doctrine  touching  the  Punishment  of  Waste, 
by  Statute  of  Gloucester,  6  Edw.  I,  c.  5. 

By  the  statute  of  Gloucester,  (A.  D.  1278),  it  was 
enacted  that  the  tenant  should  "forfeit  the  thing 
which  he  hath  wasted,  and  ?i\s.o  treble  darnages  to  him 
who  hath  the  inheritance.  The  expression, "  the  tfbing 
wasted"  was  construed  to  include  the  place,  not  ne- 
cessarily the  whole  premises,  but  that  part  of  them 
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wherein  the  waste  had  occurred,  if  separable  from 
the  rest.  Hence,  if  waste  were  done  sparsim,  that 
is,  here  and  there  over  a  wood,  the  whole  wood  should 
be  recovered ;  or  if  in  several  rooms  of  a  house,  the 
whole  house  should  be  forfeited,  because  it  is  imprac- 
ticable for  the  reversioner  to  enjoy  only  the  identical 
places  wasted,  when  lying  interspersed  with  the  other. 
But  if  waste  were  done  only  in  one  end  of  the  wood 
(or  perhaps  in  one  room  of  the  house),  if  that  can  be 
conveniently  separated  |rom  the  rest,  that  part  only 
is  the  locus  vastatus,  or  thing  wasted,  and  that  only 
shall  be  forfeited  to  the  reversioner.  (2  Bl.  Com. 
283-'4 ;  3  Th.  Co.  Lit.  250,  &  n  (Z).) 
S^.  The  Doctrine  touching  the  Punishment  of  Waste 
in  Virginia. 

Until  the  1st  day  of  July,  1850,  the  doctrine  in 
Virginia,  touching  the  punishment  of  waste,  was 
identical  with  that  prescribed  in  England,  by  the 
statute  of  Gloucester,  namely,  the  forfeiture  of  the 
thing  (place)  wasted,  and  treble  damages.  (1  li.  C. 
1819,  4:62-'3,  c.  117.) 

Since  iirst  July,  1850,  the  forfeiture  of  the  place 
wasted  is  abolished,  and  the  damages  are  only  single, 
unless  the  "waste  be  committed  wantonly,^'  in  which 
case  judgment  shall  be  for  thr-ee  times  the  amount  of 
damages  assessed,  therefor.  (V.  C.  1873,  c.  133,  § 
1  to  4.) 

The  precise  meaning  of  "  wanton  waste,^''  has  not 
been  yet  ascertained,  but  it  may  be  conceived  to  be 
such  waste  as  results  from  a  formed  design  on  the 
tenant's  part  that  permanent  injury  to  the  premises 
shall  ensue,  in  contradistinction  to  that  produced  by 
mere  neglect,  by  the  acts  of  strangers,  or  even  per- 
haps, bj'  the  act  of  the  tenant  himself  where  he  ap- 
pears not  to  have  contemplated  the  injury  which  in 
fact  was  wrought. 
5'.  What    Persons   are   entitled  to   claim   Compensation 
for  Waste;  W.  C. 
I''.  Doctrine    at   Common   Lair,   toucliing   persons   en- 
titled to  claim  Compensation  for  Waste. 

As  waste  is  a  permanent  injury  to  the  inheritance, 
it  follows  that  it  cannot  be  committed,  at  least  to  be 
properly  styled  waste,  save  against  one  who  is  the 
owner  of  the  inheritance,  and  not  against  one  who  is 
proprietor  merely  of  a  less  estate,  notwithstanding 
he  may  be  injured  by  the  act  in  question.  (3  Th. 
Co.  Lit.  244  &  seq.)  It  is  also  an  establislied  prin- 
ciple of  the  common  law,  that  the  party  complaining 


CHAP.  XVm.]       TITLE  BY  PtTECHASE;    IV.  FOEFEITUEE.  551 

must  have  the  immediate  inheritance,  without  an  in- 
termediate estate  of  freehold^  for  an  intervening 
estate  for  years  is  no  impediment.  Hence,  if  a  lease 
be  made  to  A  for  life,  remainder  to  B  for  life,  re- 
mainder to  C  in  fee,  no  action  of  waste  lies  for.  C 
during  the  continuance  of  B's  estate,  but  only  in 
case  B  dies,  or  surrenders  his  estate.  But  if  the 
lease  were  to  A  for  life,  remainder  to  B  for  years, 
remainder  to  C  in  fee,  an  action  lies  presently  for 
any  waste  committed  hy  A  during  the  term  in  re- 
mainder, the  mean  term  for  years  being  no  impedi- 
ment. (3  Th.  Co.  Lit.  245.)  But  although  no  action 
of  waste  lies  where  there  is  such  an  intermediate 
estate,  yet  if  ^vaste  be  done  by  felling  timber,  the 
person  entitled  to  the  inheritance  may  seize  or  main- 
tain an  action  for  the  trees;  for  as  soon  as  they  are 
severed  from  the  land  by  an  act  of  God  or  of  the 
tenant,  or  otherwise,  they  become  the  property  of 
him  who  has  the  first  estate  of  inheritance.  (3  Th. 
Co.  Lit.  246,  n  (Q);  Paget's  Case,  5  Co.  79  b;  Bow- 
les's Case,  11  Co.  81  b;  Bigot  v.  Bullock,  1  Yes. 
Jun'r.  484;  Whitfield  v.  Dewit,  2  P.  Wms.  241.) 

Still  it  is  manifest  tliat  the  reversioner  or  remainder- 
man, although  he  has  not  the  immediate  inheritance, 
and  notwithstanding  the  existence  of  an  intervening 
freehold,  may  suffer  damage,  as  the  person  entitled  to 
such  interposed  estate  also  niay,  from  any  such  destruc- 
tion or  permanent  injury  to  the  inheritance ;  and  it 
would  be  a  reproacli  to  the  law  if  it  allowed  no  redress 
for  that  damage,  simply  because  the  wrong  did  not 
amount  to  what  is  technically  styled  waste  Ac- 
cordingly, such  wrong  committed  against  a  person 
who  either  has  not  the  inheritance,  or  not  the  im- 
mediate reversion  or  remainder  in  fee,  is  designated 
qiiaai  lonste,  and  is  redressed  not  by  the  action  of 
waste,  but  by  action  on  the  case,  and  that  whether 
the  waste  be  voluntary  or  permissive  (3  Th.  Co. 
Lit.  241,  n  (M);  Greene  v.  Cole,  2  Saund.  252,  n 
(7);  Kinlyside  v.  Thornton  2  Wm.  Bl.  1111;  Har- 
nett V.  Maitland,  16  M.  &  W.  262.)  The  case  of 
Gibson  V.  Wells,  1  Bos.  &  Pul.  (N.  S.)  290,  which 
held  that  case  lay  not  for  permissive  waste  was  the 
case  of  a  tenant  at  'will,  who,  in  England,  is  not  liable 
for  permissive  waste  at  all.  Heme  v.  Benbow,  4 
Taunt.  764,  may  also  have  been  the  case  of  a  tenant 
at  will;  at  all  events  it  relies  only  on  precedents  of 
such  tenants.  And  Jones  v.  Hill,  7  Taunt.  392, 
which  is  frequ.entl3!  cited  as  adverse  to  the  proposition 
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above  stated,  that  case  lies  for  permissive  waste,  con- 
tains not  even  a  dictum  upon  the  point.  It  is  said, 
however,  that  as  for  tlie  maintenance  of  the  action 
of  waste,  it  is  necessary  that  the  reversion  should 
continue  in  the  same  state  in  which  it  was  at  the 
time  of  tlie  waste  done,  so  the  same  rule  holds  in 
the  action  on  the  cti.se;  and  hence,  where  husband 
and  wife  were  tenants  for  their  joint  lives,  remainder 
to  the  survivor,  and  the  husband's  interest  became 
vested  in  an  assignee,  wlio  committed  waste  in  the 
husband'' 8  life-time^  it  A^as  held  that,  after  his  death, 
the  wife  could  not  maintain  an  action  on  the  case 
against  the  assignee  for  the  waste.  (Bacon  v.  Smith 
&  al,  1  Ad.  &  El.  N.  S.  (41  E.  C.  L.)  345.) 

And  upon  the  principle  that  waste  is  a  wrong  not 
in  general  capable  of  being  completely  repaired  by 
damages  to  all  interested  in  the  premises,  whether 
they  have  an  inheritance  or  not,  or  the  immediate 
reversion  or  not,  a  court  of  equity  is  accustomed  to 
interpose  by  way  of  injunction,  to  prohibit  its  com- 
mission, and  as  incident  thereto,  to  compel  an  ac- 
count of  the  damage  already  done.  Thus,  a  tenant 
for  life  in  remainder,  though  he  has  no  property  in 
the  timber  which  may  be  severed,  nor  any  right  to 
cut  it  himself  when  the  estate  comes  into  his  posses- 
sion, yet  has  such  an  interest  in  the  mast  and  shade 
of  the  trees  as  will  justify  a  court  of  equity,  at  his 
instance,  in  enjoining  the  tenant  from  cutting  them. 
(Perrot  v.  Perrot,  3  Atk.  95 ;  Roswell's  Case,  1  Eoll. 
Abr.  377;  Bewick  v.  Whitiield,  3  P.  Wms.  266,  268, 
n  (F).)  So  trustees  to  preserve  contingent  remain- 
ders may  have  an  injunction  against  waste,  even 
though  the  contingent  remainderman  have  not  yet 
come  into  esse.  (Garth  v.  Cotton,  3  Atk.  754.  Per- 
rot V.  Perrot,  3  Atk.  95;  Stansfield  v.  Habergham, 
10  Ves.  281.)  And  althoiigh,  in  such  case,  there  be 
no  person  capable  of  maintaining  an  action  at  law, 
and  although,  yet  further,  the  party  guilty  of  the 
waste  dies,  so  that  the  wrong  is  finally  remediless  at 
common  law,  yet  wherever  the  question  is  brought 
within  the  cognizance  of  equity,  that  court  says  that 
unauthorized  waste  shall  not  be  committed  with  im- 
punity; and  the  produce  of  the  wrongful  act  shall 
not  redound  to  him  who  perpetrated  it,  but  shall  be 
laid  up  for  the  benefit  of  the  contingent  remainder- 
man, and  the  whole  succession  of  limitations.  (Bishop 
of  Winchester  v.  Knight,  1  P.  Wms.  407 ;  Anon.  1 
Yes.  Jun'r,  93;  Williams  v.  Bolton,  1  Cox,  72;  Pow- 
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let  V.  Bolton,  3  Ves.  3Y7;  Tullit  v.  Tullit,  1  Ambl. 
376;  (2  Bl.  Com.  281,  n  (18).) 

See  Pigot  v.  Bullock,  1  Ves.  Jun'r,  4-79,  484,  & 
notes. 

And  npon  like  principles,  wherever  there  is  an 
equitable  lien  (e.  g.,  that  of  vendor),  or  indeed  any 
equitable  estate,  the  party  claiming  it  may  obtain  re- 
dress for.  and  againvSt  the  waste  by  injunction  in 
equity.     (Clarke  v.  Curtis,  11  Leigh,  559.) 

Tenants  in  common,  joint  tenants,  and  co-parcen- 
ers, are  not  allowed,  at  common  law,  to  sue  one  an- 
other for  waste  of  the  premises,  because  they  may  at 
any  time  arrest  the  waste  by  entering  thereon,  and 
possessing  themselves  of  their  respective  shares. 
This  defect  in  the  law  was,  in  England,  remedied  by 
statute  13  Edw.  I,  c.  22,  which,  in  terms,  was  appli- 
cable to  tenants  in  common  alone,  but  whose  equity 
was  held  to  embrace  joint  tenants  also,  although  not 
co-parceners,  because  they  could  obtain  redress  by 
corrcpelling  partition.  In  Virginia,  joint  tenants, 
tenants  in  common,  and  co-parceners,  are  all  ex- 
pressly permitted  to  sue  their  co-tenants,  jointly  or 
severally,  for  waste.  (Y.  C.  1873,  e.  133,  §  2;  2  Bl. 
Com.  183,  194,  188;  Bac.  Abr.  Waste  (G).) 

An  heir  cannot  maintain  an  action  for  waste  done 
in  the  time  of  his  ancestor,  nor  a  grantee  of  the  re- 
version for  such  as  was  committed  before  the  grant, 
because  neither  had  any  interest  at  the  time  the 
waste  was  done.  (3  Th.  Co.  Lit.  243-'4,  n  (JST). 
Greene  v.  Cole,  3  Saund.  252,  n  (7).)  And  as  a 
waste  is  a  tort,  not  in  itself  savoring  of  contract,  al- 
thougli  it  may  be  a  breach  of  contract,  the  action  for 
it  does  not,  at  common  law,  survive  in  favor  of  the 
landlord's  personal  representative,  nor  against  the 
tenant's,  npon  the  death  of  either,  in  pursuance  of 
the  common  law  doctrine,  that  every  action  for  tort 
dies  with  the  person,  although  actions  ex  contractu 
survive.  By  statute  4  Edw.  Ill,  c.  7,  this  principle 
was  so  altered  as  to  admit  of  the  actions  surviving 
in  case  of  torts  io  personal  property  ;  but  as  that  stat- 
ute did  not  apply  to  real  propei'ty,  no  action  for  waste 
survived  for  or  against  a  decedent's  estate  under  it 
any  more  than  at  common  law  (1  Chit.  PI.  78  to 
80',  102-'3;  3  Th.  Co.  Lit.  244,  &  n  (O).)  Our  sta- 
tute in  Virginia,  however,  is  more  comprehensive, 
and  allows  an  action  of  trespass,  or  trespass  on  the 
ease,  to  be  maintained  by  or  against  a  personal  repre- 
sentative for  the  taking  or  carrying  away  any  goods. 
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or  for  the  waste  or  destruction  of,  or  damage  to,  any 
estate  of,  or  by  his  decedent.  (Y.  C.  1873,  c.  126, 
§20.) 

And  in  equity,  even  in  England,  relief  may  be 
had,  notwithstanding  the  wrong-doer's  death,  in  pur- 
suance of  the  general  doctrine  which  prevails  in  the 
court  of  chancery,  in  all  cases  of  fraud,  that  the 
remedy  never  dies  with  the  person,  but  that  the 
court  will  follow  the  assets  of  the  party  liable  to  the 
demand  into  the  hands  of  his  personal  rejDresenta- 
tives.  (Bac.  Abr.  Waste  (O);  Garth  v.  Cotton,  1 
Ves.  Sen'r,  524,  546.) 
2"^.  Doctrine  by  Statute  in  Virginia. 

The  doctrine  in  Virginia  is  declared  by  statute  to 
be,  that  "if  any  tenant  of  land  commit  any  waste 
thereon,  qr  after  he  has  aliened,  while  he  remains  in 
possession,  unless  by  special  license  so  to  do,  he  shall 
be  liable  to  any  party  injured  iax  damages."  (V.  C. 
1873,  c.  133,  §  1.)  And  the  statute  proceeds  further 
to  enact,  that  if  a  tenant  in  common,  joint-tenant,  or 
parcener,  commit  waste,  he  shall  be  liable  to  his  co- 
tenants,  jointly  or  severally,  for  damages;  and  also, 
that  if  a  guardian  commit  waste  of  the  estate  of  his 
ward,  he  shall  be  liable  to  the  ward,  at  the  expira- 
tiqp  of  his  guardianship,  for  damages.  (V.  C.1873, 
c.  133,  §  2,  3.) 
6'.  Remedies  for  Waste. 

The  redress  for  the  injury  of  waste  is  of  two  kinds: 
preventive   and    corrective ;    the  former    of  which  is 
either  by  writ  of  estrepement  or  by  injunction,  (although 
in  injunction,  damages  as  an  incident  are  also  given); 
and  tlie  corrective  redress  is  by  several  actions  at  law. 
(3  Bl.  Com.  225.) 
W.  C. 
I''.  Remedies  Preventive  for  Waste  ;  W.  C. 
1^   Remed}'  Preventive  for  Waste,  by  Writ  of  Estre- 
pement. 

JEstrepe'inent  is  nn  old  French  word,  signifying 
the  same  tiling  as  waste ;  and  tlie  writ  of  estrepe- 
ment lay  at  common  law,  after  judgment  obtained 
iu  anj'  real  action,  and  before  possession  was  deli- 
vered by  the  sheriff,  in  order  to  stop  any  waste 
which  the  vanquished  party  might  be  tempted  to 
commit  in  lands  which  were  determined  to  be  no 
longer  his.  But  as  in  some  cases  there  might  be 
just  reason  to  apprehend  that  the  tenant  might 
make  waste  or  estrepement  pending  the  suit,  well 
knowing  tlie  weakness  of  his  title,  the  statute  of 
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Gloucester  (6  Edw.  I,  c.  13).  gave  another  writ 
of  estrepement,  pendente  placito,  commanding  the 
sheriff  to  inhibit  the  defendant  from  committing 
any  waste  pending  the  suit,  "?ie  facial  vastum  vel 
estrepementum  pendente  placito  dicto  hidiscusso.^'' 
It  was  at  first  held  that  this  latter  writ  pending  the 
suit  could  be  had  only  in  actions  strictly  real^ 
namely,  those  where  the  possession  oiily  could  be 
recovered,  without  damages;  it  being  supposed  that 
if  damages  were  recoverable,  the  jury,  in  assessing 
them,  would  consider  and  allow  any  waste  which 
might  have  been  done.  But  the  modern  and  more 
reasonable  construction  of  the  statute  of  Gloucester, 
in  advancement  of  the  remedy,  is  that  a  writ  of 
estrepement,  to  prevent  waste,  may  be  had  in  every 
stage  of  mixed  actions  (that  is,  where  damages',  as 
well  as  the  lands  themselves,  are  recovered),  as  well 
as  of  actions  real ;  for  peradventure,  saith  the  law, 
the  tenant  may  not  be  of  ability  to  satisfy  the 
demandant  his  full  damages.  And  therefore,  in  an 
action  of  waste  itself,  to  recover  the  place  wasted, 
and  also  damages  (where  such  a  recovery  is  al- 
lowed), a  writ  of  estrepement  will  lie,  as  well  before 
as  after  judgment.  If  a  writ  of  estrepement^  for- 
bidding waste,  be  directed  and  delivered  to  the 
tenant  himself,  as  it  may  be,  and  he  afterwards  pro- 
ceeds to  commit  waste,  an  action  may  be  carried 
on  against  him  on  the  toundation  of  such  writ ; 
wherein  the  only  plea  of  the  tenant  is  non  fecit 
vastum  contra.  prohUntionem  ;  and  if,  upon  verdict, 
it  be  found  that  he  did,  the  plaintiff  may  recover 
damages  therefor,  or  may  invoke  the  court  to  pun- 
ish him  for  his  contempt  of  its  mandate.  But  if 
the  writ  be  directed  to  the  sheriff,  it  is  his  duty  to 
prevent  the  estrepement  absolutely,  e^'en  by  raising 
the^^fiis^e  comitatvs,  if  need  be.  (3  Bl.  Com.  225  & 
seq;  3  Th.  Co.  Lit.  241,  n  (M).) 

In  Virginia,  provision  is  made  for  a  proceeding 
corresponding'  nearly  to  a  writ  of  estrepement,  al- 
though it  is  not  called  by  that  name,  and  seems  to 
be  applicable  only  where  the  waste  has  been  actually 
com,initted,  not  where  it  is  merely  apprehended,  but 
is  not  limited  to  real  and  mixed  actions.  "  If  the 
tenant  in  possession  of  any  land,"  says  the  statute, 
"  shall,  pending  any  suit  to  recover  or  charge  said 
land,  with  knowledge  of  such  suit,  commit  any  ivaste 
thereon,  the  court  in  which  the  snit  is  may  com- 
mand the  sheriff  or  other  ofiicer  to  take  possession 
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of  the  land ;  and  if  the  plaintiff  succeed  in  recover- 
ing or  charging  the  land,  he  may  recover,  in  an  ac- 
tion on  the  case  against  him  wlio  committed  the 
waste,  three  times  the  amount  of  damages  assessed 
therefor."  (V.  C  1873,  c.  133,  §  5.) 
2^.  Remedy  Preventive  for  Waste,  by  writ  of  Injunc- 
tion. 

Besides  the  preventive  redress  by  writ  of  estrepe- 
Tuent,  the  courts  of  equity,  upon  bill  exhibited  thiere- 
in,  complaining  of  waste,  have  for  more  than  two 
centuries  been  accustomed  to  grant  an  injunction  in 
order  to  stay  waste,  upon  tlie  ground  that  damages, 
constitute  an  inadequate  compensation  for  such  an 
injury  as  waste,  which  affects  the  substance  of  the 
inheritance,  or  tliat  otherwise  there  is  no  sufficient 
remedy  at  law.  And  this  is  now  become  the  most- 
usual  way  of  preventing  waste ;  especially  as  the 
court  not  only  inhibits  the  commission  of  any  future 
injury  of  the  sort,  but  as  incident  thereto,  obliges 
the  defendant  to  account  for  the  damages  sustained 
by  the  plaintiff  in  consequence  of  that  already  done. 
(3  Bl  Com.  22T;  2  Do.  282,  n  (22);  4  Kent'a 
Com.  77.) 

The  other  considerations  whicli  give  occasion  to 
a  court  of  equity's  interference  to  prevent  waste  are 
very  multiform,  as  that  the  plaintiff  has  only  an 
equitable  title ;  that  the  waste  apprehended  is  the 
destruction  of  timber-trees  planted  or  reserved,  not 
for  timber,  but  for  ornament  or  shelter,  &c.;  that 
the  tenant  being  without  impeachment  of  waste,  is 
about  to  commit  a  destruction,  wanton,  maliciouSy 
or  peculiarly  ruinous  to  the  property;  that  the  ap- 
prehended waste  will  be  mischievous  to  owners  of 
the  inheritance  not  yet  in  heing,  or  not  ascertained  ; 
that  the  owner  of  the  inheritance  colludes  with  the 
tenant  committing  the  waste,  to.  the  detriment  of  in- 
tervening remaindermen;  that  some  other  collusion 
exists  by  which  the  legal  remedies  against  waste  are 
evaded,  or  that  in  any  other  way  a  permanent  in- 
jury to  the  substance  of  real  property  by  the  ten- 
ant will  go  unredressed  unless  equity  shall  inter- 
vene. But  it  must  not  be  forgotten  that,  wherever 
there  is  an  adequate  redress  without  such  extraordi- 
nary aid  of  the  court  of  equity,  its  interposition 
must  be  denied.  Hence,  an  injunction  is  not  to  be 
granted  in  any  of  those  cases  where  the  rights  of 
the  party  can  be  properly  and  fully  protected  by  a 
writ  of  estrepement,  or,  with  us,  by  its   statutory 
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substitute  or  otherwise.  (Mitf'd  Eq.  PL  123;  2 
Bl.  Com.  282,  n  (22) ;  2  Stor.  Eq.  §  911  &  seq ;  4 
Kent's  Com.  77;  2  Eob.  Pr.  (1st  Ed.)  228;  Bac. 
Abr.  Waste,  (N)  &  (O) ;  Harris  v.  Thomas,  1  H. 
&  M.  18  ;  Scott  V.  Wharton,  2  H.  &  M.  25  ;  Clarke 
&  al  V.  Curtis,  11  Leigh,  559,  577,  582  ;  ISTorway 
V.  Rowe,  19  Ves.  155.) 

Neither  vague  apprehension  of  an  intention  to 
commit  waste,  nor  information  given  by  a  tliird 
person,  who  states  only  /his  belief,  but  not  the 
grounds  of  it,  will  sustain  an  application  for  an  in- 
junction. The  affidavits  need  not  necessarily  set 
out  positive  acts,  but  they  must  state  at  least  ex- 
plicit threats.  A  court  of  equity  never,  grants  an 
injunction  on  the  notion  that  it  will  do  the  defen- 
dant no  harm,  if  he  does  not  intend  to  commit  the 
act  in  question;  some  positive  and  sufficient  reasons 
must  be  shown  to  call  for  it.  (Hannay  v.  McEntire, 
11  Ves.  54;   Coffin  v.  Coffin,  Jac.  72.) 

It  will  be  observed  that  it  is  vain  to  expect  the 
aid  of  a  court  of  equity  if  nothing  is  sought  but 
amends  for  waste  already  coiamiiied.  Equity  takes 
cognizance  exclusively  to  avert  future  waste;  but 
having  once  got  possession  of  the  cause,  will  com- 
plete the  redress  by  compelling  the  offending  tenant 
to  account  for  the  waste  done,  in  order  to  avoid  a 
needless  multiplication  of  suits.  (2  Rob.  Pr. 
(1st  Ed.)  230;  Watson  v.  Hunter,  &c.,  5  Johns. 
C.  E.  169;  Hawley  v.  Clowes,  2  Jolms.  C.  R.  122.) 
It  is  a  general  rule,  that  in  order  to  sustain  a  mo- 
tion for  an  injunction  in  restraint  of  waste,  the  j^arty 
making  the  application  must  set  forth  and  verify  an 
express  and  positive  title  in  himself,  (or  in  tliose  whose 
interests  he  has  to  support ;)  an  hypothetical  or  dis- 
puted title  will  not  suffice,  (Davis  v.  Leo,  6  Ves. 
Jun'r.  787.)  Hence,  when  the  title  is  disputed,  as 
between  devisee  and  heir  at  law,  an  injunction  to 
stay  waste  will  not  be  granted,  an  the  application 
of  either  party.  (2  Bl.  Com.  282,  n  (22);  Jones  v. 
Jones,  2  Meriv.  174;  Smith  v.  Collyer,  8  Ves.  90.) 
S"^.  Corrective  Remedies  for  Waste. 

The  class  of  remedies  for  waste  which  have  for 
their  object  to  correct,  by  means.of  damages,  &c.,  the 
doing  of  waste,  are  the  writ  or  action  of  waste;  the 
action  of  trespass  on  the  case;  and  an  action  of 
covenant  or  assumpsit,  founded  upon  the  tenant's 
promise  not  to  commit  it. 
W.  C. 
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11.  Writ  of  Waste. 

The  history  of  the  writ  of  waste  seems  to  be  as 
follows :  At  common  law  the  proceeding  in  waste 
was  by  writ  of  prohibition  from  the  court  of  chan- 
cery, addressed  to  the  party,  and  constitutiag  the 
foundation  of  a  suit  between  the  person  suffering 
by  the  waste,  and  him  who  committed  it.  If  that 
writ  were  obeyed,  the  ends  of  justice  were  at- 
tained ;  if  not  obeyed,  and  an  a,lias  and  pluries 
produ^ced  no  effect,  then  came  the  onginal  writ  of 
attachment  out  of  chaficery,  returnable  in  a  co\irt  of 
common  law,  which  was  considered  as  the  original 
writ  of  the  court.  It  commanded  the  sheriff  to 
summon  the  defendant  to  show  why  he  had  com- 
mitted waste  in  the  premises;  and  being  returnable 
in  a  court  of  common  law,  most  usually  the  court 
of  common  pleas,  on  the  defendant's  appearing,  the 
plaintiff  declared  against  him;  he  pleaded, — the 
question  was  tried,  and  if  the  defendant  was  found 
gu^ilty,  the  plaintiff  recovered  single  damages  for 
the  waste  committed.  Thus  the  matter  stood  at 
common  law.  The  statutes  of  Marlebridge,  (52 
Hen.  Ill,  c.  2-i,)  and  of  Gloucester,  (6  Edw.  I,  c.  5,) 
made  additional  classes  of  persons,  (viz.:  all  tenants 
for  life  or  years)  liable  for  waste,  and  imposed  ad- 
ditional penalties,  but  gave  no  new  remedy.  A 
new  remedy,  however,  was  given  by  another  chap- 
ter of  the  statute  of  Gloucester,  (c.  13j)  namely,  by 
writ  of  estrepement,  pendhuj  suit,  {Ante  p.  554,) 
which,  however,  was  2i  judical  writ  issuing  out  of  the 
court  of  law  where  the  case  was  pending,  and  not  out 
of  chancery.  By  Stat.  Westm.  II,  (13  Edw.  I,  c.  14,) 
the  common  law  writ  of  prohibition  of  waste  from 
the  chancery,  addressed  to  the  party,  is  taken  away, 
and  a  writ  of  summons  substituted  in  its  place,  to 
be  followed,  if  not  obeyed,  successively  by  attach- 
ment and  distress;  and  this  Avrit  of  summons  is 
whtvt  has  since  that  statute  been  known  as  the 
icrit  of  xoaste.  (Jefferson  v.  Bishop  of  Durham,  1 
Bos.  &  Pull.  120 ;  Bac.  Abr,  Waste,  (K).) 

The  writ  of  waste,  therefore,  may  properly  enough 
be  said  to  be  founded,  as  to  the  recovery,  to  the  ex- 
tent of  single  damages,  upon  the  common  law;  to 
the  extent  of  the  forfeitm'e  of  the  thing  wasted,  and 
treble  damages,  on  the  statute  of  Gloucester,  (6 
Edw.  I,  c.  5) ;  and  as  to  the  proceedings  to  have 
been  commenced  at  common  law,  by  a  writ  of  pro- 
hibition of  waste,  from  the  chancery,  addressed  to 
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tlie  party,  followed  by  an  attachment  in  the  nature 
of  an  original  writ,  returnable  in  a  court  of  com- 
mon law ;  and  by  the  statute  of  Westm.  II,  (13  Edw. 
I,  c.  14),  ^\'hich  abolished  the  wiit  of  prohibition, 
and  substituted  a  summons  therefor,  the  process  has 
ever  since  been,  if  the  summons  were  not  obeyed, 
an  attachment,  and  if  that  were  unsuccessful,  a  dis- 
tress. (Bac.  Abr.  Waste,  (K) ;  2  El.  Com.  227-'8.) 
The  action  of  waste  is  a  mixed  action  in  England ; 
partly  real,  so  far  as  it  recovers  land,  and  partly 
personal,  so  far  as  it  recovers  damages.  For  it  is 
brought  for  both  these  purposes;  and  if  the  waste 
be  proved,  the  plaintiff  shall  recover  the  thing  or 
place  wasted,  and  also  treble  damages  by  the  stat- 
ute of  Gloucester.  The  writ  of  waste,  (that  is,  the 
summons,  or  first  process),  calls  upon  the  tenant  to 
appear  and  show  cause  why  he  hath  committed 
waste  and  destruction  in  the  place  named,  ad  exhcere- 
datioiieiii,  to  the  disinherison  of  the  plaintiff.  And  if 
the  defendant  makes  default,  or  does  not  appear  at 
the  day  assigned  him,  then  the  sheriif  is  to  take 
with  him  a  jury  of  twelve  men,  and  go  in  person  to 
the  place  alleged  to  be  wasted,  and  there  inquire 
of  the  waste  done,  and  the  damages;  and  make  a 
return  or  report  of  tlie  same  to  tlie  court,  upon 
which  report  the  judgment  is  founded.  For  the- 
law  will  not  suffer  so  heavy  a  judgment  as  the  for- 
feiture of  the  place,  and  treble  damages,  to  be 
passed  upon  a  mere  default,  without  full  assurance 
that  the  fact  is  according  as  it  is  stated  in  the  writ. 
But  if  the  defendant  appear  to  the  writ,  and  after- 
wards suffers  judgment  to  go  against  him  by  de- 
fault, or  upon  a  nil  dicit,  (when  he  makes  no  an- 
.swer  or  plea  in  defence),  this  amounts  to  a  confes- 
sion of  the  waste;  since  having  once  appeared,  he 
cannot  now  pretend  ignorance  of  the  charge.  Now, 
therefore,  the  sheriff  shall  not  go  to  the  place  to  in- 
quire of  the  fact,  whether  any  waste  has,  or  has  not 
been  committed ;  for  this  is  already  ascertained  by 
the  silent  confession  of  the  defendant;  but  he  shall 
only,  as  in  defaults  upon  other  actions,  make  inquiry 
of  the  quantum,  of  damages.  The  defendant  on 
the  trial  may  give  in  evidence  anything  that  tends 
to  prove  there  was  no  waste  committed,  as  that  the 
destruction  happened  by  lightning,  tempest,  public 
enemies,  or  other  inevitable  casualty.  But  it  is  no 
defence  to  say,  that  a  stranger  did  the  waste,  for 
against  him  the  landlord  has  no  remedy;  though 
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the  defendant  is  entitled  to  sue  such  stranger  in  an 
action  of  trespass  vi  et  armis,  and  shall  recover  the 
damages  he  has  suffered  in  consequence  of  such  un- 
lawful act.  The  verdict,  if  for  the  plaintiff,  ascer- 
tains the  damages  to  be  paid,  and  iinds  also  the 
place  wasted.  (3  Bl.  Com.  228 ;  Bedford  &  als.  v. 
Smith,  2  Bingh.  (9  E.  C.  L.),  262.) 

When  the  waste,  the  damages,  and  the  place 
wasted  are  thus  ascertained,  either  by  confession, 
or  by  verdict,  judgment  is  given,  pursuant  to  the 
statute  of  Gloucestei^  (6  Edw.  I,  c.  5),  that  the 
plaintiff  shall  recover  tlie  place  wasted  ;  (for  which 
he  shall  have  immediately  a  writ  of  seisin  or  pos- 
session, provided  the  particular  estate  be  still  sub- 
sisting, for  if  it  be  expired  there  can,  of  course, 
be  no  forfeiture  of  the  land),  and  also  that  the 
plaintiff  shall  recover  treUe  the  damages  assessed  by 
the  jury,  which  he  obtains  in  like  manner  as  all 
other  damages  in  actions,  personal  and  mixed,  are 
obtained,  whether  the  particular  estate  be  expired 
or  be  still  in  being.     (3  Bl.  Com.  228-'9.) 

In  Virginia,  as  we  have  seen,  the  place  wasted  is 
no  longer  recoverable,  and  it  is  enacted  that  any 
person  entitled  to  damages  for  waste,  ''ma?/  recover 
the  same  in  an  action  on  the  case"  (V.  C.  1873,  c. 
133,  §  4).  It  would  seem  to  have  been  the  intent 
of  the  revisors  of  the  Code  of  1849,  to  abolish  the 
writ  of  waste,  as  well  as  its  distinguishing  incidents 
of  the  recovery  of  the  place  wasted,  and  treble 
damages  (2  Kob.  Pr.  (2d  Ed.)  634-'5),  but  such 
does  not  seem  to  be  the  effect  of  the  statute  as  en- 
acted. There  being  no  negative  words,  and  the 
writ  of  waste  having  existed  at  common  law,  it  seems 
that  it  subsists  still,  as  regulated  Ijy  the  statute  of 
13  Edw  I,  c.  14  (Y.  C.  1873,  c.  15,  §  2),  save  only 
that  it  admits  of  the  recovery  at  present,  of  nothing 
but  single  damages. 

It  should  be  observed,  however,  that  the  limited 
application  of  the  writ  of  waste  (being  maintainable 
only  by  the  reversioner  or'  remainderman  in  fee, 
where  there  is  no  intermediate  freehold  remainder), 
and  the  rigorous  technical  nicety  required  in  its 
proceedings,  had  occasioned  it  to  be  very  rarely  re- 
sorted to,  even  in  England,  and  a  fortiori  with  us, 
prior  to  1849;  it  having  given  way  to  the  much 
more  expeditious  and  easy  remedy  of  an  action  on 
the  case  in  the  nature  of  waste,  or  to  the  proceed- 
ing by  injunction.     (3  Bl.  Com.  227,  n  (7).) 
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2\  Action  of  Trespass  on  the  Case. 

The  action  of  trespass  on  the  case  for  waste,  as 
was  just  observed,  has  long  practically  superseded 
the  writ  of  waste,  as  well  in  England  as  in  Yirginia. 
The  plaintiif  derives  the  same  benefit  from  it  as 
from  an  action  of  waste  in  the  tenuit;  that  is,  where 
the  tenant's  term  is  expired,  and  the  landlord  having 
regained  possession  of  the  land,  by  virtue  of  his  re- 
vei-sion,  can,  in  the  nature  of  tilings,  have  no  other 
redress  than  to  recover  damages;  and  although  the 
plaintiff  cannot,  in  an  action  on  the  case,  recover 
the  place  wasted  when  the  tenant  is  still  in  pos- 
session, as  he  may  do  in  an  action  of  waste  in  the 
tenet,  yet  this  latter  action  was  fonnd,  by  experi- 
ence, to  be  so  imperfect  and  defective  a  mode  of 
recovering  seisin  of  the  place  wasted,  that  the  plain- 
tiff derived  little  or  no  advantage  from  it;  and, 
therefore,  where  the  lease  is  by  deed,  care  is  or 
ought  to  be  taken  to  give  the  lessor  power  of  re- 
entnj,  in  case  the  lessee,  under-lessee,  or  assignee  of 
either,  commit  any  waste  or  destruction,  and  an  ac- 
tion on  the  case  is  then  better  adapted  for  the  re-  - 
covery  of  mere  damages  than  an  action  of  waste  in 
the  tenuit.  It  has  also  this  further  advantage  over 
an  action  of  .waste,  an  advantage  already  repeatedly 
referred  to,  namely,  that  it  may  be  brought  by  him 
iu  the  reversion  or  remainder  for  life  or  years,  as 
well  as  in  fee,  and  whether  the  reversion  be  imme- 
diate or  not.  The  action  on  the  case,  however,  did 
not  at  first  prevail  without  considerable  opposition, 
although  at  length  it  is  definitely  established  as  the 
usual  and  the  preferable  remedy,  as  well  for  per- 
missive as  for  vohmtary  waste,  and  as  well  against 
the  assignee  of  the  tenant,  as  against  the  tenant 
himself.  (3  Bl.  Com.  227,  n  (7) ;  1  Chit.  PI.  160 
&  seq;  Jefi^erson  v.  Jefferson,  3  Lev.  130;  Jeff'er  v. 
Gifford,  4  Burr.  2141 ;  Greene  v.  Cole.  2  Saund. 
252,  &c.,  note  (7);  Provost,  &c.,  of  Queen's  Col- 
lege V.  Hallett,  14  East.  489.) 

It  is  often  said  that  the  action  on  the  ease  lies 
not  ioT: permissive  waste  ;  but  wo  have  seen  {Ante  p. 
551-2)  the  fallacy  of  that  conclusion,  so  far  as  it 
depends  on  adjudged  cases,  and  it  is  on  adjudged 
cases  alone  that  it  can  be  supported,  having  no 
foundation  in  analogy,  reason,  or  policy.  (Burnett 
V.  Lynch,  6  B.  &  Cr.  (12  E.  C.  L.)  603.) 
3\  Action  of  Covenant  or  of  Trespass  on  the  Case  in 
Assumpsit. 
36 
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These  remedies  are  treated  together,  because  al- 
•  though  they  can  never  be  concurrent,  yet  they  are 
strictly  correlative ;  the  action  of  covenant  lying 
when  the  agreement  not  to  commit  waste  is  under 
seal,  and  trespass  on  the  case  in  assumpsit,  when 
the  agreement  is  not  under  seal. 

For  voluntary  or  commissive  waste,  trespass  on 
the  case  is  the  most  usual  remedy  ;  but  if  there  is 
also  a  demand  for  money,  as  for  rent,  or  for  dam- 
ages for  some  breach  of  contract  other  than  the  do- 
ing of  waste,  it  may  be  more  eligible  to  join  in  one 
suit  the  claim  for  damages  for  waste  and  that  for  the 
money,  or  for  the  breach  of  other  contracts ;  and 
then  the  action  must  be  trespass  on  the  case  in  as- 
sumpsit, if  the  agreement  be  not  under  seal,  and 
covenant  if  it  be.  (1  Chit.  PL  116, 135-'6.)  There 
seems  to  be  no  doubt  that  in  case  of  an  agreement 
not  to  do  waste,  the  landlord  has  his  election  in  case 
of  waste  done,  to  bring  either  case  for  the  waste,  or 
the  appropriate  action  for  the  breach  of  the  agree- 
ment. If  by  the  special  agreement  the  landlord  ac- 
quires a  new  remedy,  he  does  not  therefore  lose  that 
which  he  had  before.  (1  Chit.  PI.  160-'61 ;  Kinly- 
side  V.  Thornton  &  als,  2  W.  Bl.  1111, 1113 ;  Greene 
V.  Cole,  3  Saund.  252  a  &  b,  n  (7) ;  Pomfret  v. 
Ricroft,  Id.  323,  b,  n  (7)'.)  And  sometimes  it  will 
be  advantageous  to  the  lessor  to  prefer  the  action 
on  the  agreement;  for  whilst  destruction  wrought 
by  the  act  of  God,  or  of  a  public  enem_y,  or  other 
inevitable  accident,  is  not  waste,  and  therefore  no 
action  lies  for  it  as  such,  yet  if  the  lessee  has  obliged 
himself  by  agreement  to  rebuild  or  repair,  without 
making  any  exception,  he  is  bound  to  do  it,  even 
though  the  injury  be  brought  about,  without  his  de- 
fault, by  the  act  of  God,  or  other  inevitable  casualty. 
"Walton  V.  Waterhouse,  3  Saund.  422,  n  (2);  Chester- 
field V.  Bolton,  Com.  Eep.  627 ;  Bullock  v.  Dommitt, 
6  T.  R.  650;  Brecknock Nav.  v.  Pritchard,  6  T.R.  750; 
Ross  V.  Overton,  3  Call,  319.)  On  the  other  hand,  it 
may  sometimes  be  expedient  to  eschew  the  action  up- 
on the  agreement,  and  bring  case  for  the  waste.  Thus, 
it  is  provided  by  statute  in  Virginia  (Y.  C.  1873,  c. 
113,  §  19,)  that  no  covenant  or  projnise  by  a  lessee 
that  he  will  leave  the  premises  in  good  repair,  shall 
have  the  effect,  if  the  buildings  are  destroyed  by 
fire  or  otherwise,  without  fault  or  negligence  on  his 
part,  of  binding  him  to  erect  such  buildings  again, 
unless  there  be  other  words  showing  it  to  be  the  in- 
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tent  of  the  parties  that  he  should  be  so  bound.  In 
such -a  case,  therefore,  whilst  the  lessee  could  not 
be  subjected  upoii  the  agreement,  he  would  still  be 
liable  in  an  action  upon  the  case,  as  for  waste. 
Hence,  in  Maggort  v.  Hansbarger  (8  Leigh,  522), 
had  the  action  been  case  for  the  waste,  instead  of 
assumpsit  upon  tlie  agreement,  the  plaintiff,  it  would 
seem,  must  have  recovered.  And  so,  perha/ps,  in 
Thompson  v.  Pendell  (12  Leigh,  591),  although  it 
was  decided  that  upon  the  special  agreement  in  the 
case  no  rent  could  be  recovered,  yet  tlie  lessor  might 
possibly  have  recovered  the  value  of  tlie  property 
in  an  action  as  for  icaste. 
7^  Forfeiture  of  Copyhold  Estates,  by  breach  of  the  Cus- 
toms of  the  Manor. 

As  we  have  no  copyhold  estates  in  Virginia,  it  will 
suffice  to  refer  to  2  Bl.  Com.  284. 
8^.  Forfeiture  by  Bankruptcy. 

Xhe  general  nature  of  bankrupt  laws  is  pretty  well 
explained  by  Blackstone  (2  Bl.  285  &  seq);  and  the 
proceedings  under  the  English  bankrupt  system,  to 
wliich  our  own  is  much  assimilated,  are  set  forth  by  him 
at  large  in  2  Bl.  Com.  471 '&  seq. 

Congress  is  clothed  by  the  Constitution  of  the  United 
States  with  the  power  to  "  establish  uniform  laws  on 
the  subject  of  bankruptcies  throughout  the  United 
States"  (Art.  I,  §  viii,  4);  and  it  has  exercised  the 
power  thus  conferred  several  times.  The  present  bank- 
rupt act  was  passed  2nd  March,  1867,  and  took  effect 
June  1,  1867.  (Acts  Cong.  1866--7,  p.  517,  c.  176 ; 
Kev.  Stats.-  U.  S.,  p.  969,  §  4972  &  seq.) 

It  will  suffice  to  say  that,  when  it  is  applied,  it  vests 
all  a  bankrupt's  property  of  every  kind,  with  a  few  ex- 
ceptions, in  the  assignee,  for  the  benefit  of  the  creditors. 
(§  14,  James'  B'krupt  Act,  p.  36  &  seq.)  The  subject  of 
bankruptcy  will  be  treated  at  some  length  in  Vol.  3.  c.xi. 
2^.  The  Causes  of  Forfeiture  in  Virginia. 

The  doctrine  touching  forfeiture  in  Virginia  has  been 
already  sufficiently  explained  in  connexion  with  the 
several  causes  of  forfeiture  in  England. 


CHAPTER  XIX. 

V.  Cm  Title  by  Alienation. 
5^.  Title  by  Alienation. 

Alienation  is  by  far  the  most  usual  and  most  important 
mode  of  acquiring  title  to  real  property  by  purchase,  and 
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miist  be  discassed  at  considerable  length,  under  the  heads 
following,  namely;  (1),  The  nature  of  alienation;  (2), 
The  subject-matter  thereof;  (3),  The  persons  who  may 
aliene  lands,  and  to  whom ;  (4),  The  modes  of  effecting 
the  alienation  of  lands ;  and  (5),  The  rules  for  the  con- 
struction of  common  assurances; 
W.  C 
Is.  The  jSTature  of  Alienation. 

Tlie  most  usual  and  universal  method  of  acquiring  a 
title  to  real  estates,  as  Bjiaekstone  remarks,  is  that  of 
alienation,  conveyance,  or  purchase  in  its  limited  and 
popular  sense ;  under  which  may  be  comprised  any 
method  whereby  estates  are  voluntarily  resigned  by  one 
man,  and  accepted  by  another,  whether  that  be  effected 
by  sale,  gift,  marriage-settlement,  devise,  or  other  trans- 
mission of  property  by  the  mutual  consent  of  the  parties. 
(2  Bl.  Com.  287.) 

Alienation,  as  a  means  of  acquiring  real  estates,  is  not 
•of  equal  antiquity  in  the  common  law  of  Eogland  with 
that  of  taking  them  by  descent ;  for  although  it  is  gen- 
erally admitted  that  unlimited  power  of  alienation  ex- 
isted prior  to  the  Conquest,  in  the  time  of  the  Saxons, 
yet  the  introduction  of  the  system  of  feuds,  which  fol- 
lowed close  after  the  Conquest,  wrought  a  total  revela- 
tion in  this  particular.  (2  Lom.  Dig.  2 ;  Ante  57.) 
For  we  may  remember  that  by  the  feodal  law,  a  pure 
and  genuine  feud  could  not  be  transferred  from  one 
feudatory  to  another,  without  the  consent  of  the  lord; 
lest  thereby  a  feeble  or  suspicious  tenant  might  have 
been  substituted  and  imposed  upon  him  to  perform  the 
feodal  services,  instead  of  one  on  whose  abilities  and 
fidelity  he  could  depend.  Xeither  could  the  feudatory 
then  subject  the  lands  to  his  debts ;  for  thus  the  feodal 
restraint  of  alienation  would  have  been  easily  evaded. 
And  as  he  could  not  aliene  it  in  his  life-time,  so  neither 
could  he  by  will  defeat  the  succession,  by  devising  the 
feud  to  another  family;  nor  even  alter  the  course  of  it, 
by  imposing  particular  limitations,  or  prescribing  an  un- 
usual path  of  descent.  Nor,  in  short,  conld  he  aliene 
the  estate,  even  witli  the  consent  of  the  lord,  unless  he 
had  also  obtained  the  consent  of  his  own  next  apparent, 
or  presumptive  heir.  And  therefore,  it  was  very  usual 
in  ancient  feoffments  to  express  that  the  alienation  was 
made  by  consent  of  the  heirs  of  the  feoffor;  or  some- 
times for  the.  heir  apparent  himself  to  join  -n-ith  the 
feoffor  in  the  grant.  And  on  the  other  hand,  as  the 
feodal  obligation  was  looked  upon  as  being  reciprocal, 
the  lord  could  not  aliene  or  transfer  his  seigniory,  with- 
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out  the  consent  of  his  vassal ;  for  it  was  esteemed  unrea- 
sonable to  subject  a  feudatory,  witliout  his  own  consent, 
to  a  new  superior,  with  whom  he  might  have  a  deadly 
enmity;  or  even  to  transfer  his  fealty,  without  his  being 
thoroughly  apprised  of  it,  that  he  might  know  with  cer- 
tainty to  whom  his  renders  and  services  were  due,  and 
be  aide  to  distinguish  a  lawful  distress  for  rent,  from  a 
hostile  seising  of  his  cattle  by  the  lord  of  a  neighboring 
clan.  This  consent  of  the  vassal  was  expressed  by  what 
was  called  attornmg,  or  professing  to  accept  the  new 
lord  in  the  toum  or  place  of  tlie  old ;  which  doctrine  of 
attornment  was  afterwards  extended  to  all  lessees  for 
life  or  years.  For  if  one  bought  an  estate  with  any 
lease  for  life  or  years  standing  out  thereon,  and  the 
lessee  or  tenant  refused  to  attorn  to  the  purchaser,  and 
to  become  his  tenant,  the  grant  or  contract  was  in  most 
cases  void,  or  at  least  incomplete;  which  was  also  an  ad- 
ditional clog  upon  alienations.     (2  Bl.  Com.  287-'8.) 

But  by  degrees  this  feodal  severity  is  worn  off;  and 
experience  has  sliown,  that  property  best  answers  the 
purposes  of  civil  life,  especially  in  commercial  countries, 
when  its  transfer  and  circulation  are  perfectly  free  and 
unrestrained.  (2  Bl.  Com.  288.)  Let  us,  therefore, 
consider  under  this  head  the  several  relaxations  which, 
in  tlie  lapse  of  seven  centuries,  have  occurred :  (1),  In 
respect  to  the  absolute  sale  of  lands;  (2),  In  respect  to 
charging  lands  with  debts;  (3),  In  respect  to  the  devis- 
ing or  vrllling  of  lands;  and  (4),  In  respect  to  'i\i&- attorn- 
ment of  tenants;  concluding  with  a  view  of  the  doctrine  . 
touching  alienation  of  lands  in  Virginia.  ' 

W.  C. 
1^-  Relaxations  in  England,  of  the  common  law  Doctrine 
in  respect  to  the  Absolute  Sale  of  Lands;  W.  C. 
1'.  Laws  of  Hen.  I,  c.  70. 

A  law  of  Henry  I,  c.  TO,  (say  A.  D.  1130),  allowed 
a  man  to  dispose  of  lands  which  he  himself  had  pur- 
chased,  so  as  not  wholly  to  disinherit  his  children ; 
but  he  was  still  prohibited  to  aliene  his  paternal  estate. 
(2  Bl.  Com.  288-'9.)  And  by  a  subsequent  ordinance 
of  unascertained  date,  the  tenant  might  sell  all  his 
own  acquisitions,  if  he  had  purchased  them  expressly, 
to  him  and  his  assigns;  and  also  one-fourth  of  the 
lands  lie  inherited,  without  consent  of  the  heir.  (2 
Bl.  Com.  289.) 
2'.  Statute  Magna  Charta,  9  Hen.  Ill,  c.  32. 

By  magna  eharta  it  was  provided  (A.  D.  1224), 
that  no  sub-infeudation  should  be  permitted,  unless 
suiBcient  was   left  to  answer   the  services    due  the 
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superior  lord,  which  seems  to  have  been  commonly 
estimated  at  one-half.     (2  Bl.  Com^  289.) 

3'.  Statute  Quia  Emptores,  18  Edw.  I,  c.  1. 

By  the  statute  of  quia  emptores  terrarum,  (A.  D. 
1290),  free  alienation  of  all  fee-simple  lands  not  held 
of  the  Crown,  was  permitted,  without  consent  of  the 
lord;  but  the  practice  of  svh-infetjdation  was  abolished ; 
and  it  was  prescribed  that  the  lands  aliened  should 
thenceforth  be  held  not  of  the  grantor  (as  before  they 
had  been),  but  of  the  ehief  lord  of  the  fee,  by  the 
same  services  whereby  the  grantor  had  held.  But 
this  license  was  not  at  this  time  extended  to  the 
King's  tenants  in  capite.     (2  Bl.  Com.  289.) 

4*.  Statute  1  Edw.  Ill,  c.  12. 

By  the  statute  1  Edw.  Ill,  c.  12  (A.  D.  1327),  the 
King's  tenants  in  capite  were  permitted  to  aliens 
freely,  on  payment  of  a  fine  to  the  King.  (2  Bl.  Com. 
289.) 

5*.  Statutes  7  Hen.  VII,  c.  3,  and  3  Hen.  VIII,  c.  4. 
Tliese  statutes,  which  were  temporary,  (A.  D.  1492 
to  1512),  allowed  all  persons  attending  the  King  in 
his  wars  to  aliene  their  lands  without  license,  and 
therefore  without  fine,  and  relieved  them  from  other 
feodal  burdens.      (2  Bl.  Com.  289.) 

6\  Statute  12  Car.  II,  c.  24. 

By  the  statute,  12   Car.  II,  e.  24  (A.  D.  1660),  all 
fines  for  alienation  were  in  all  cases  totally  abolished. 
(2  Bl.  Com.  289.) 
2''.  Relaxations  in  England,  of  the  Common  Law  Doc- 
trine in  respect  to  Charging  Lands  with  Debts;  W.  C. 

r.  Statute  Westm.  II,  13  Edw.  I,  c    18. 

The  statute  13  Edw.  I,  c.  18  (A.  D.  1285),  aUowed 
a  moiety  of  the  freeJiold  lands  of  the  debtor  to  be 
charged  with  judgment-debts,  by  execution  of  elegit; 
and  the  v:hole  by  a  recognizance  in  the  nature  of  a 
statide-iiierchant.     (2  Bl.  Com.  289.) 

2*.  Statnte-sta];le,  27  Edw.  Ill,  c.  9. 

This  statute  (A.  D.  1364),  enabled  a  creditor,  by 
mewns  of  a  recognizance,  in  the  nature  of  a  statute- 
sta2)le,  to  cliarge  ■  tlie  uihole  of  the  debtor's  freehold 
lands  with  his  debt.     (2  Bl.  Com.  289.) 

3\  Statute  23  Hen.  VIII,  c.  6. 

By  this  statute  (A.  D.  1532),  the  debtor's  lands 
were  allowed  to  be  charged  with  other  recognizances 
similar  to  those  of  statute-merchant  and  statute-staple. 
(2  Bl.  Com.  290.) 

4'.  Statute  34  Hen.  VIII,  c.  4,  and  other  Statutes  of 
Bankruptcy. 
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All  one's  lands,  and  other  property,  were  by  these 
statutes  (A.  D.  1543),  subjected  to  the  Bankrupt's 
debts.     (2  Bl.  Com.  290,  474,  &e.) 
Z^.  Relaxations  in  England,  of  the  Common  Law  Doc- 
trine in  respect  to  Devising  Lands;  W.  C. 
1'.  Statute  of  Wills,  32  Hen.  YIII,  c.  1,  explained  by 
34  Hen.  YIII,  c.  5. 

Lands  in  fee-simple  were  allowed  to  be  devised  by 
these  statutes  (A.  D.  1541,  1543) ;  that  is,  twothirds  of 
one's  chivalry,  and  all  of  his  socage  lands,  provided  the 
will  were  in  writing. _  (2  Bl.  Com.  290,  375.) 
2\  Statute  of  Frauds  and  Perjuries,  29  Car.  II,  c.  3,  §  6. 
Bj'  this  famous  statute  (A.  D.  1677)  the  ceremonies 
were  prescribed  with  which  wills  of  lands  must  be  exe- 
cuted ;  experience  having  demonstrated  that  to  require 
no  more  than  that  they  should  be  in  writing,  would  al- 
ways yield  aplentiful  crop  of  frauds  and  perjuries.  This 
statute  did  not  enlarge  the  power  of  devising,  but  a 
previous  statute,  passed  the  same  year  of  Charles's 
return  from  his  exile  (12  Car.  II,  c.  24,  A.  D.  1660), 
by  converting  the  chivalry  into  socage  tenures  through- 
out England,  did  very  much  enlarge  the  subject-mat- 
ter of  devise.  (2  Bl.  Com.  376.)  " 
Z\  Statute  7  Wm.  IV,  &  1  Vict.  c.  26,  &c. 

This  statute  (A.  D.  1837),  and  some  following  ones, 

sliglitly  changed  the  mode  of  making  wills  of  lands, 

as  prescribed  by  29  Car.  II,  c.  3,  §  5       (Wms.  Heal 

Prop.  187-'8.)' 

4^^.  Relaxation  in  England  of  the  Common  Law  Doctrine 

in  respect  to  Attornment  of  Tenants. 

Attornment  of  tenants  was  made  no  longer  necessary 
to  complete  the  grant  or  conveyance  by  statute  4  &  5 
Anne,  c.  16,  (A.  D.  1706);  and  by  11  Geo.  II,  c.  19, 
(A.  D.  1738),  the  attornment  of  any  tenant  affects  the 
possession  of  any  lands  only  when  made  with  consent  of 
the  landlord,  &c. ,  or  by  direction  of  a  court  of  justice. 
(2  Bl.  Com.  290.     See  V.  C.  1873,  c.  134,  §  4.) 
S*".  The  Do(;trine  in  Virginia,  touching  the  Alienation  of 
Lands;  W   C. 
1'.  Doctrinein  Virginia  touching  the  Conveyance  of  Lands. 
No  estate  of  inheritance,  or  freehold,  or  for  a  term 
of  more  than  five  years  in  lands,  shall  be  conveyed 
unless  ly  deed  or  will  (V.  C.  1873,  c.  112,  §  1) ;  'but 
any  interest  in  or  claim  to  real  estate  may  be  so  dis- 
posed of;  and  any  estate  therein  may  be  made  to  com- 
mence in  futuro,  as  well  as  in  presenti,  by  deed,  in 
like  manner  as  by  will.     (V.  C.   1873,  c.  112,  §  5.) 
Yet,  notwithstanding  the  provision  requiring  a  deed 
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or  will  to  convey  an  estate  in  lands  exceeding  five 
years,  we  have  seen  that,  veithout  any  writing,  a 
court  of  equity  will  raise  implied,  resulting,  and  con- 
structive trusts,  in  pursuance  either  of  the  intention 
of  the  parties,  or  of  the  justice  of  the  case,  in  order  to 
suppress  fraud  and  violation  of  good  faith.  [Ante  p. 
188  &  seq ;  Bk.  of  U.  States  v.  Carrington, 7 Leigh,  566.) 

It  will  be  observed,  that  from  the  principle  that  no 
estate  exceeding  five  years  can  be  conveyed  except  by 
deed  or  will,,  it  follows  that  land  once  vested  in  the 
grantee  or  devisee  by  deed  or  will,  for  such  an  estate, 
cannot  be  devested  by  cancelling  the  deed,  or  by  a 
verbal  disclaimer  of  title  under  the  will,  but  only  by 
deed  or  will.  (Grayson  v.  Richards,  10  Leigh,  57.) 
2'.  Doctrine  in  Virginia  as  to  Charging  Lands  with  Debts. 

Lands  may  be  charged  with  debts  in  Virginia  in 
various  ways,  and,  amongst  others,  by  means  of  mort- 
gages, and  deeds  of  trust  {Ante  p.  278  &  seq,  285 ; 
V.  C.  1873,  c.  113,  §  5,6);  by  means  of  judgments 
and  decrees,  originally  through  the  execution  of  elegit, 
which,  however,  is  now  abolished,  making  it  re- 
quisite in  every  case  to  resort  to  a  court  of  equity, 
{Ante  p.  263  &  seq ;  V.  C.  1873,  c.  182,  §  1,  6,  9  ;  Id. 
c.  183,  §  26);  by  means  of  'builders'  liens,  reserved  by 
contract  in  writing  in  favor  of  mechanics  employed  in 
the  erection  of  houses,  (V.  C.  1873,  c.  115,  §  2);  by 
means  of  a  lis  pendens,  or  notice  of  a  pending  suit 
duly  registered,  (V.  C.  1873,  c.  182,  §  5) ;  by  means 
of  an  attachment,  (V.  C.  1873,  c.  148,  §  12);  which, 
however,  when  against  the  estate  of  a  non-resident, 
must  be  duly  registered,  (V.  C.  1873,  c.  182,  §  5); 
and  by  means  of  the  bankrupt  act,  (14  U.  States  Stats. 
517;  1  Abb.  U.  S.  Pr.  96  &  seq,  357  &  seq.) 
3'.  Doctrine  in  Virginia  afe  to  Devising  Lands. 

Every  person  of  sound  mind,  over  the  age  of  twenty- 
one  years,  and  not  a  mari-ied  woman,  rnay,  by  will 
duly  executed,  dispose  of  any  estate,  right  or  interest 
to  which  he  shall  be  entitled  at  his  death,  and  which, 
if  not  so  disposed  of,  would  devolve  upon  his  heirs,  per- 
sonal representatives,  or  next  of  kin  ;  notwithstanding 
he  may  become  so  entitled  svhsequently  to  the  execu- 
tion of  the  will.  And  a  married  woman  may  also 
make  a  will  of  her  separate  estate,  or  in  the  exercise 
of  'A power  of  appointment.  (V.  C.  1873,  c  118,  §  2, 
3.)  And  it  is  enacted  (in  close  imitation  of  the  Eng- 
lish statutes  29  Car.  II,  c.  3,  §  5,  and  7  Wm.  IV  &  1 
Vict.  c.  25,  §  3),  that  no  will  shall  be  valid  unless  it 
be  in  writing,  and  signed  by  the  testator,  or  by  some 
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other  person  in  his  presence  and  by  his  direction,  in 
such  manner  as  to  make  it  manifest  that  the  same  is 
intended  as  a  signature;  and  moreover,  unless  it  be 
wholly  vyntten  by  the  testator,  tlie  signature  shall  be 
made  or  the  will  acknowledged  by  him  in  the  presence 
of  at  least  two  coinjx'tenttvitjiesses,  present  at  the  same 
time ;  and  such  witnesses  shall  subscribe  tlie  will  in 
tlxe  presence  of  the  testator.  (V.  C.  1873,  c.  118,  §  4.) 
4\  Doctrine  of  Attornment  of  Tenants  in  Virginia. 

We  have  enacted  substantially  the  English  statutes 
of  4  &  5  Anne,  c.  16,  and  11  Geo.  II,  c.  19,  touchijig 
attornment  of  tenants.     {^Ante  p.  567 ;  Y.  C.  1873,  c. 
13^,  §  3,  4.) 
2s.  The  Subject-Matter  of  Alienation;  W.  C. 
l'^.  The  Doctrine  at  Common  Law,  touching  the  Subjoct- 
Matter  of  Alienation,  as  respects  Heal  Estate. 

At  common  law  a  grantor  can  convey  no  title  to 
lands,  unless  it  be  fortified  and  sanctioned  by  the  pos- 
session. The  naked  right,  whether  it  be  the  right  of 
possession  or  the  right  of  property,  is  not  capable  of  be- 
ing conveyed  lest  it  should  enable  the  great  men  of  large 
social  and  political  influence  to  obtain  pretended  titles 
whereby  justice  might  be  trodden  down,  and  the  weak 
oppressed.  But  this  principle  does  not  hinder  rever- 
sions and  vested  remainders  from  being  granted,  nor 
contingent  remainders,  where  the  owner  is  ascertained, 
because  the  possession  of  the  particular  tenant  is  the 
possession  of  him  in  i-emainder  or  reversion.  (2  Bl. 
Com.  290,  &  n  (6).) 
2''.  The  Doctrine  by  the  Statute  of  Pretensed  titles,  (32 
Hen.  VIII,  c.  9),  touching  the  Subject-Matter  of  Alien- 
ation, 

By  that  statute  no  person  was  allowed  to  convey  or 
take,  or  to  bargain  to  convey  or  take  any  pretensed  title 
to  lands  or  tenements,  unless  the  grantor,  or  those  un- 
der whom  he  claimed,  shall  have  been  in  possession  of 
the  same,  or  of  the  reversion  or  remainder  thereof,  one 
whole  year  next  before,  under  penalty  of  forfeiting  the 
■whole  value  of  the  lands,  &c.  And  this  was  the  law 
of  Virginia  until  2d  July,  1850,  when  the  revised  Code 
of  1849  took  effect,  (4  Bl.  Com.  135-'6 ;  1  K.  C.  1819, 
c.  103).  Under  this  state  of  the  law,  it  was  the  well 
established  doctrine  that  a  conveyance  of  land  in  the 
adversary  possession  of  another  person,  was  void  at  co-m- 
m.on  law,  independently  of  the  statute  of  pretensed 
titles ;  but  that  although  the  grantor  were  not  in  actual, 
yet  if  he  were  in  stcitutory  possession,  as  he  always 
would  be,  supposing  him  to  have  the  best  legal  title, 
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and  the  land  to  be  vacant,  or  not  in  the  adversary  pos- 
session of  some  one  else,  the  conveyance  v^as  good  and 
operative ;  and  (contrary  to  the  usual  analogies  in  trans- 
actions to  vsrhich  penalties  are  a^ixed),  that  a  convey- 
ance was  never  void  merely  under  the  statute  of  pre- 
tensed  titles,  because  the  statute  did  not  in  terms  so 
declare.  (Duval  &  als  v.  Bibb.  3  Call.  366-'7;  Tabb 
V.  Baird,  Id.  480  &  soq;  Hall  v.  Hall,  Id.  490;  Clay 
V.  White,  1  Munf .  162 ;  Bream  v.  Cooper,  5  Munf .  10; 
Hopkins  &  al  v.  Ward  §c  als,  6  Munf.  41 ;  Williams 
V.  Snidow,  4  Leigh,  16,  17  &  seq;  Kincheloe  v.  Trace- 
well,  11  Grat.  604;  Early  v.  Garland's  lessee,  13  Grat. 
8;  Middleton  V.  Arnolds,  Id.  490  &  seq;  Carrington 
V.  Goddin,  Id.  599;  Cline  v.  Catron,  21  Grat.  393.) 

For  an  able  vindication  of  the  principle  laid  down  in 
Duval  &  al  v.  Bibb,  3  Call.  366-'7;  Tabb  v.  Baird,  Id. 
480  &  seq,  and  approved  by  Brooke,  P.,  in  1  Leigh, 
254,  and  by  Tucker,  P.,  in  4  Leigh,  17,  see  Judge  Mon- 
cure's  opinion  in  delivering  the  judgment  of  the  court 
in  Middleton  v.  Arnolds,  13  Gi:at.  491  &  seq. 
3''.  The  Present  Doctrine  in  Virginia,  touching  the  Sub- 
ject-Matter of  Alienation,  as  it  respects  Heal  Estate. 

It  is  declared  by  statute,  as  we  have  seen,  that  any 
interest  in,  or  claim  to  real  estate  may  be  disposed  of  by 
deed  or  will ;  and  that  any  estate  may  be  made  to  com- 
mence in  future  by  deed  in  like  manner  as  by  will  (V. 
C.  1873,  c.  112,  §  5) ;  and  the  power  of  disposition  by 
will  extends  to  any  estate,  right,  or  interest,  to  which 
the  testator  may  be  entitled  at  his  death,  notwithstand- 
ing he  may  become  so  entitled  subsequent  to  the  execu- 
tion of  the  will.     (V.  C.  1873,  c.  118,  §  2.) 

The  terms  of  the  clause  first  cited,  allowing  any  in- 
terest in,  or  claim  to  real  estate  to  be  disposed  of,  is  held 
to  apply  to  transactions  anterior  as  well  as  subsequent 
to  the  statute,  and  to  authorize  in  such  t-ases  an  action 
in  the  name  of  the  grantee  in  a  deed,  just  as  under  cor- 
responding terms  in  the  former  statute  of  wills,  it  was 
held  in  Taylor's   Dev'ees  v.  Rightmire,  8  Leigh,-  468, 
that  a  writ  of  right  might  be  maintained  by  a  devisee, 
the  right  of  action  being  esteemed  incident  to  the  right 
of  property,  and  passing  with  it.     (Carrington  v.  God- 
din,  13  Grat.  600.) 
3°.  The  Persons  who  may  aliene  Lands,  and  to  Whom ;  W.  C. 
1^  What  Persons  may  aliene  Lands;  W.  C. 
1'.  The  general  Doctrine  as  to  who  may  aliene  Lands. 
The  general  doctrine  is  that  all  persons  may  aliene 
lands,  unless  they  labor   under  some    peculiar  disa- 
bility.    And  these  disabilities  grow  either  out  of  (1), 
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A  want  of  tinderstanding  sufficient  to  comprehend  the 
transaction ;  or  (2),  A  want  of  freedom  of  will ;  or  (3), 
A  ^cant  of  sufficient  interest  in,  or  ownership  of  the 
subject  matter. 
2\  Exceptions  to  the  General  Doctrine  as  to  who  may- 
alien  e  Lands. 

These  exceptions  have  just  been  summarily  indicated; 
W.  C. 
l'^.  Persons  wanting  in  Understanding  sufficient  to  com- 
prehend the  Transaction. 

This  want  of  understanding  may  proceed  from  in- 
sanity, infancy,  or  drunkenness;  all  of  which,  for  the 
most  part,  make  the  conveyance  not  void  but  void- 
able, by  or  on  behalf  of  the  party  laboring  under  the 
disability.  (2  Bl.  Com.  291  &  seq.)  But  insanity 
or  excessive  drunkenness  will  render  it  void.  (1  Chit. 
PI.  519  ;  2  Stark.  Ev.  379 ;  Yates  v.  Been,  2  Str. 
1104;  Faulder  v.  Silk,  3  Campb.  126.) 
W.  C. 
1'.  Persons  who  are  Non  compos  mentis. 

According  to  Lord  Coke,  this  phrase,  non  com- 
pos mentis,  expresses  any  and  every  kind  of  m,ental 
aliertation,  and  is,  he  says,  the  "  most  sure  and  legal" 
for  that  purpose;  including  (1),  Idiots,  who  from 
their  nativity,  are  wanting  in  understanding;  (2), 
Lunatics,  who  sometimes  ha\'e  understanding  and 
sometimes  not;  (3),  Persons  non-sane,  who,  by 
sickness,  grief,  or  other  accident,  have  wholly  lost 
their  memory  and  understanding;  and  (4-),  Persons 
drunlLen,  who,  by  their  own  vicious  act,  have,  for  a 
time,  deprived  themselves  of  their  understanding 
and  memory.     (3  Th.  Co.  Lit.  45-'6.) 

In  modern  times  non-sane  persons  include  idiots 
and  lunatics,  the  latter  word  being  commonly  used 
to  signify  all  who,  by  any  event  supervening  after 
hirth,  are  deprived  of  their  understanding,  whether 
with  or  without  lucid  intervals;  whilst  persons 
drunhrn  are  assigned  to  a  separate  class. 

A  very  remarkable  doctrine  is  recognized  by  Lit- 
tleton and  Lord  Coke,  in  the  passage  above  cited 
(3  Th.  Co.  Lit.  4:4-'6),  as  undoubted  law,  namely, 
that  if  a  non-sane  person  executes  a  conveyance,  he 
shall  not  plead  his  want  of  I'eason  (although  his  heir 
may)  to  invalidate  his  conveyance,  because  "  no  man 
of  full  age  shall  be  received  in  any  plea  by  the  law, 
to  disable  his  oion  person ; "  to  which  was  some- 
times added  the  further  reason,  that  if  he  were 
really  out  of  his  senses,  he  coidd  not  hww  whether 
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•  he  liad  made  the  conveyance  or  not,  (2  Bl.  Com. 
291-'2;  Beverley's  Case,  4  Co.  123  b.)  For  the 
credit  of  the  law  this  doctrine  has  been,  in  later 
times,  absolutely  and  whoU}'  repudiated  and  aban- 
doned ;  and  it  is  admitted  that  in  all  cases  the  party 
himself,  as  well  as  his  heir,  may  invalidate  any  con- 
veyance, or  other  contract,  made  whilst  in  a  state 
of  mental  aberration.  (2  Kent's  Com.  451;  1  Stor. 
Eq.  §  227;  2  Bl.  Com.  292,'  &  n  (9).) 

In  respect  to  the  amoujit  of  mental  weakness  or 
disturbance  which  will  invalidate  a  conveyance,  or 
other  contract,  the  rule  is  the  same  as  in  the  case  of 
wills.  Mere  weakness  of  imderstanding  is  no  ob- 
jection to  a  man's  disposing  of  his  own  estate. 
Courts  carmot  measure  people's  capacities,  nor  ex- 
amine into  the  wisdom  and  prudence  of  their  pro- 
perty dispositions.  If  a  man  be  legally  compos 
mentis,  be  he  wise  or  unwise,  he  is  the  disposer  of 
his  own  property,  and  his  will  stands  as  a  reason  for 
his  actions.  The  test  of  legal  capacity  is  said  to  be 
that  the  party  is  capable  of  recollecting  the  property 
he  is  about  to  dispose  of,  the  manner  of  distributing 
it,  and  the  objects  of  his  bounty.  But  of  course 
the  particular  act  must  be  attended  with  the  consent 
of  his  will  and  understanding.  For  although  the 
person  may  labor  under  no  legal  incapacity  to  do  a 
valid  act,  or  make  a  contract,  yet  if  the  whole  tran- 
saction taken  together,  mental  weakness  being  one 
of  them,  show  that  consent,  the  very  essence  of  the 
act,  was  wanting,  it  is  not  valid,  f Greer  v.  Greers, 
9  Grat.  332-'3  ;  Stevens  v.  Vanclieve,  4  Wash.  Cir. 
C.  E.  262;  Stewart  v.  Lispenard,  26  Wend.  255; 
Samuel  v.  Marshall  &  ux,  3  Leigh,  567.  See  Bev- 
erly V.  Walden,  20  Grat.  147.) 
2^  Infants  under  the  age  of  twenty-one  years. 

We  have  seen,  in  connection  -nith  the  subject  of 
Gnardian  and  ward  (c.  xviii,  B.  I),  that  whilst  some 
contracts  of  infants  are  valid  and  a  few  void,  the 
great  bulk  of  their  transactions  of  business  are  void^ 
able  at  the  election  of  the  infant  upon  attaining  his 
age;  and  that  to  tliis  latter  class  belonged,  at  least 
for  the  most  part,  conveyances  of  lands.  (2  Kent's 
Com.  235-'6;  2  Loni.  Dig.  11,  &  seq.;  1  Th.  Co. 
Lit.  172;  Zouch  v.  Parsons,  3  Burr.  1805;  Jackson 
V.  Carpenter,  11  Johns.  539:  Oliver  v.  Houdlet,  13 
Mass.  237 ;  Wamsley  v.  Lindenberger,  2  Band.  478 ; 
Tucker  v,  Morland,  10  Pet.  71;  1  Am.  L.  C.  251; 
Mustard  v.  Wohlford's  Heirs,  15  Grat.  337.) 
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The  manner  of  confirmation  of  such  voidable 
transactions  by  infants  wlien  they  attain  their  age, 
and  the  effect  thereof,  was  also  explained  in  the 
same  connection,  and  is  pretty  fully  exhibited  in 
Mustard  v.  Wohlford's  Heirs,  15  Grat.  337,  &  seq. 
(See  1  Am.  L.  C.  268,  &  seq. ;  Tucker  v.  Morland, 
10  Pet.  68 ;  3  Rob.  Pr.  (2d  ed.)  227-'8.) 
3^  Persons  Drunken. 

The  plea  of  drunkenness  was  formerly  regarded 
with  as  little  favor  in  civil  as  it  still  is  in  criminal 
cases.  For  although  Lord  Coke  classes  a  drunk- 
ard as  noil  compos  7nentis,  yet  he  allows  him  no  in- 
dulgence on  that  account.  "As  for  a  drunkard," 
says  he,  "who  is  voliintarius  dcemon.  he  hath  (as 
has  been  said)  no  j)'i^''vilsgs  thereby,  but  what  hurt 
or  ill  he  doth,  his  drunkenness  doth  aggravate  it." 
(3  Th.  Co.  Lit.  46;  Beverley's  Case,  4  Co.  124  b; 
Plowd.  Com.  19.)  But  for  more  than  a  century 
this  rigorous  doctrine  has  been  much  relaxed,  and 
it  is  agreed  that  drunkenness  invalidates,  or  renders 
voidable  all  contracts  and  transactions  where,.  (1), 
The  drunkenness  was  brought  about  by  the  oppo- 
site party;  (2),  A  fraudulent  advantage  was  taken 
of  it;  (3),  It  deprived  the  party  of  his  reason,  and 
of  an  agreeing  mind.  Although,  in  this  last  case, 
the  inebriate  may  be  made  liable  for  necessaries, 
like  a  lunatic,  upon  ^promise  implied.  (Chit.  Cont. 
139;  Smith  Cont.  202;  1  Pars.  Cont.  311,  n  (n);  2 
Lorn.  Dig.  290-'91 ;  Gore  v.  Gibson,  13  M.  &  W. 
626,  &  seq.) 

The  mere  fact  that  one  is  drunk  when  he  enters 
into  a  contract  is  no  ground  for  setting  it  aside,  at 
least  in  equit}',  unless  under  one  or  the  other  of  the 
circumstances  above  stated,  (Johnson  v.  Medlicott, 
3  P.  Wnis.  130;  Cory  v.  Cory,  1  Ves.  Sen'r,  19; 
Cooke  V.  Clayworth,  18  Ves.  16,  ife  seq;  Rich  v. 
Sydenham,  1  Cha.  Cas,  202) ;  but  when  a  person's 
habitual  addiction  to  intoxication  renders  him  ex- 
tremely suliject  to  imposition,  such  habits,  though 
not  carried  to  an  excess  constitutino;  absolute  inca- 
/  pacity,  lay  a  ground  for  sti'ict  examination  whether 
any  instrument  executed  by  him  does  not  in  itself, 
or  in  the  attendant  circumstances,  contain  evidence 
that  advantage  was  taken  of  jthose  habits.  (Say  v. 
Barwick,  I  Ves.  &  Beames,  199;  Dunnage  v.  White, 
1  Swanst.  150;  Mountain  v.  Bennet,  1  Cox,  355; 
Samuel  v.  Marshall,  3  Leigh,  572); 
W.  C. 
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1""-  When  the  Drunkenness  is  brought  about  by  the 
opposite^  Party. 

This  is  so  flagrant  a  badge  of  fraud  that  it  always 
renders  the  conveyance  or  contract  voidable,  both 
at  law  and  in  equity.  (Johnson  v.  Medlicott,  S 
P.  Wms.  130,  n  (A);  Gregory  v.  Frayser,  a 
Campb.  i54;  Brandon  v.  Old,  3  Carr.  &  P.  (14 
E.  C.  L.),  410;  Harvey  v.  Peeks,  1  Munf.  518.) 
2°".  "Where  a  fraudulent  advantage  is  taken  of  the 
Drunkenness. 

This,  too,  is  so  ditect  a  fraud,  as  always  to  ren- 
der the  transaction  void  in  all  courts.  (Cory  v. 
Cory,  1  Ves.  Sen'r,  19;  Eeynolds  v.  Waller,  1 
Wash.  194;  Harvey  v.  Pecks,  1  Munf.  518;  Coke 
v.  Clay  worth,  18  Yes.  15  &  seq.) 
3™.  Where  the  Drunkenness  has  been  so  total  as  to 
deprive  the  Party  of  Peason,  and  of  an  Agreeing 
Mhul. 

Here,  without  reference  to  the  question  of  fraud, 
there  being  an  absolute  want  of  understanding, 
without  which  there  can  be  no  contract,  the  con- 
veyance or  other  transaction  is  not,  as  in  the  other 
cases,  voidable  only,  but  wholly  void.  (Pitt  v. 
Smith,  3  Campb.  33 ;  Fenton  v.  Hollo  way,  1  Stark. 
(2  E  C.  L.),  126;  Brandon  v.  Old,  3. Carr.  &  P. 
(14  E.  C.  L.),  440;  Cooke  v.  Clay  worth,  18  Ves. 
16 ;  Gore  v.  Gibson,  13  M.  &  W.  625 ;  Eeynolds 
V.  Waller,  1  Wash.  164;  Wigglesworth  v.  Steers, 
1  H.  &  M.  70 ;  Arnold  v.  Hickman,  6  Munf.  15  ; 
Samuel  v.  Marshall,  3  Leigh,  572.) 
2''.  Persons  wanting  in  Freedom,  of  Will. 

Persons  wanting  in  freedom  of  will  are,  (1),  Pei'- 
■  sons  under  duress  ;  and  (2),  Married  women ; 

W.C. 
1'.  Persons  under  Duress. 

In  order  to  give  validity  to  a  contract,  the  law 
requires  the  free  assent  of  the  party  to  be  charged. 
Indeed,  without  freedom  of  will  and  choice,  it  is 
absurd  to  talk  of  consent  at  all.  An  agreement 
or  conveyance,  therefore,  extorted  by  violence  or 
terror,  is  voidable  by  him  who  is  subjected  to  such 
constraint.  But  although  it  is  immaterial  whether 
the  constraint  proceeds  from  the  other  contracting 
party,  or  from  his  agent,  or  some  one  acting  by 
coUusioa  with  him,  yet  if  no  connexion  is  shown 
to  exist  between  the  other  contracting  party  and 
the  perpetrator,  the  validity  of  the  contract  is  not 
affected  by  any  violence,  nor  in  general,  by  any 
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fraud  of  .which  the  latter  may  have  been  gnilty. 
(Chit.  Cont.  206  ;  Bac.  Abr.  Duress,  (B) ;  Grif- 
fith &  als.  V.  Reynolds,  4  Grat.  46  ;  Talley  v. 
Eobinson,  22  Grat.  896.) 

And  so,  on  the  other  hand,  the  general  rule  is 
that  the  duress  must  be  suffered  by  the  party  who 
enters  into  the  contract;  and  that  if  a  stranger, 
not  under  its  influence,  enter  into  an  agreement, 
in  order  to  obviate  the  duress  which  another  un- 
dergoes, the  agreement  is  good.  But  it  seems 
that  the  dur(3ss  to  a  wife  or  child  would  avoid 
a  contract,  given  under  its  influence,  by  the  hus- 
band or  parent.  (Chit.  Cont.  208;  Bac.  Abr. 
Duress  (B).) 

Duress  may  consist  either  of  actual  violence, 
or  a  threat  thereof.     (1  Bl.  Com.  136-'7) ; 
W.  C. 
1™.  Duress  of  Imprisonment. 

The  actual  violence  which  constitutes  duress, 
resolves  itself  always  into  illegal  imprisonment, 
which  may  be  in  the  common  prison,  or  else- 
where, provided  only,  it  is  a  restraint  of  the  per- 
son, and  is  unlawful,  or  if  lawful,  undue  and 
illegal  force  be  used,  or  the  party  is  made  to 
endure  unnecessary  and  unlawful  privation,  as 
want  of  food,  &c.,  and  in  order  to  free  himself 
from  such  unlawful  restraint,  or  privation,  is 
induced  to  make  the  contract,  &c.  (Chit.  Cont. 
206  ;  1  Bl.  Com.  136-'7  ;  2  Watts  (Pa.),  167 ; 
Cadaval  v.  Collins,  4  Ad.  &  El.  (31  E.  C.  L.), 
858.) 
2™-  Duress ^er  Minas,  or  by  Threats. 

This  is  where  the  party  enters  into  a  contract, 
induced  by  a  reasonable  fear  occasioned  by 
threats,  of  (1),  Loss  of  life ;  (2),  Loss  of  mem- 
T)er ;  (3),  Mayhem;  (4),  Lnprisonment.  (Chit. 
Cont.  207;  Bac.  Abr.  Duress,  (A).)  But  a 
menance  of  a  mere  battery,  or  of  a  trespass  on 
lands  or  goods,  is  not  duress,  and  consequently 
does  not  afiect  the  validity  of  a  contract  induced 
thereby ;  for  the  law  considers  that  such  a  threat 
is  not  sufiicient  to  overcome  a  firm  and  prudent 
man,  seeing  that  adequate  redress  may  be  ob- 
tained for  such  injuries.  Whereas,  for  serious 
and  actual  personal  violence,  no  damages  can  be 
an  adequate  compensation ;  and,  therefore,  even 
a  man  of  ordinary  firmness  may  be  unable  to 
withstand  the  threat,  and  immediate  danger  of 
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such  personal  mischief.  (Chit.  Cont.  207;  Bac. 
Abr.  Duress;  Atlee  v.  Backhouse,  3  M.  &  W. 
642,  650;  Astley  v.  Eeyiiolds,  2  Stra.  917; 
Skeate  v.  Beale.ll  Ad.  &  El.  (39  E.  C.  L.)  983.) 
It  is  laid  down  in  the  old  books  (Bac.  Abr. 
Duress;  3  Th.  Co.  Lit.  69),  thf^t  a  threat  to  burn 
one's  dwelling  is  not  duress,  such  as  to  avoid  a 
bond,  &c.,  made  under  its  influence,  because 
adequate  amends  may  be  recovered.  But  it 
may  well  be  doubted  whether,  in  modern  times, 
that  principle  would  prevail,  burning  a  dwelling 
being  not  only  an  offence  in  some  circumstances 
capital,  but  being  really  incapable  of  adequate 
reparation  in  damages,  and  seriously  endanger- 
ing life.'  (Chit.  Cont.  207-8.) 
2K  Married  Women;  W.  C. 
1™.  The  Reasons  why  a  Married  Woman  may  not 

convey  her  lands  ;  W.  C. 
1".  A  Married  Woman  has,  in,  law,  no  Separate 
Existence. 

She  is  one  vrith  her  husband,  and  in  law  her 
existence  is  merged  in  his,  so  far  as  concerns 
relations  of  business  and  property.  (2  Lorn. 
Dig.  468.) 
2"  A  Married  Woman  is  under  the  constraint  of 
her  Husband. 

It  is  true  in  fact,  as  it  is  in  law,  that  a  mar- 
ried woman,  in  matters  of  business  and  pro- 
perty, in  which  both  are  concerned,  seldom 
persistently  maintains  an  opinion  and  will  ad- 
verse to  her  husband.  His  influence  is  ulti- 
mately absolutely  conti'olling,  to  which  if  she 
opposes  any  resistance  at  all,  it  is  a  vain  one ; 
and  if  occasional  exceptions  are  exhibited,  they 
serve  only  to  make  the  general  rule  more 
noticeable.  (2  Loui.  Dig.  468.) 
2™.  Doctrine  as  to  a  Married  Wonian's  power  to 
dispose  of  her  Separate  Estate. 

The  whole  doctrine  of  the  separate  estate  of  a 
married  'vvoman  is  the  a^eature  of  equity,  and 
sets  at  naught  all  or  most  of  the  principles  of 
the  common  law  touching  the  marital  relation, 
and  also  touching  property  generally.  Thus,  a 
wife  may  be  enabled  to  dispose  of  her  separate 
estate  as  freely,  and  with  less  solemnity  than  a 
feme  sole,  to  charge  it  merely  by  implication,  as 
a  feme  sole  cannot  do,  and  may  also  be  re- 
strained from  conveying  or  charging  it  at  all. 
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a  restriction  adverse  to  one  of  the  most  settled 
doctrines  of  the  general  law  of  property.  (2 
Bl.  Com.  293,  n  (12).) 

In  respect  to  the  power  of  alienation  of  a 
wife's  separate  estate,  a  distinction  is  made  be- 
tween real  and  personal  property.  (1  Bish. 
Marr'e.  &  Div.  §  860,  869,  &  n  1.)  As  to  per- 
sonal property  the  jus  disj)onendi  is  incident  to 
it  in  the  fullest  manner.  The  wife  may  dispose 
of  it  absolutely  at  her  pleasure,  by  deed  or  will, 
as  if  she  were  a  feme  sole;  unless  the  instru- 
ment which  creates  the  estate  and  .vests  it  in  her 
shall  impose  restrictions,  and  then  these  restric- 
tions will  constitute  the  law  of  the  case.  (1  Th. 
Co.  Lit.  132,  n  (N);  2  Bright's  H.  &  W.  220  & 
seq.;  2  Stor.  Eq.  §  1393;  Grigby  v.  Cox,  1  Ves. 
Sen'r,  518  ;  Peacock  v.  Monk,  2'Yes.  Sen'r,  191; 
Feltiplace  v.  Gorges,  1  Ves.  Jnn'r,  46,  &  n  (a); 
Peglus  V.  Smith,  Id.  193,  &  notes;  Rich  v. 
Corkell,  9  Ves.  369;  Wagstaff  v.  Smith,  Id. 
520;  Sturgis  v.  Corp,  13  Ves.  190;  Essex  v. 
Atkins,  14  Ves.  547 ;  Major  v.  Lanslev,  2  Russ. 
■  &  My.  355;  Gore  v.  Knight,  2  Vern.  535; 
WestV.  West's  Ex'ors,  3  Rand.  373,  376,  389, 
392;  Vizonneau  v.  Pegram  &  als,  2  Leigh,  183; 
Charles  v.  Charles,  8  Grat.  486  ;  Nixon  v.  Rose, 
12  Grat.  425;  Penn  &  ux  v.  Whitehead,  17 
Grat  503.) 

In  -respect  to  real  property,  her  power  of  dis- 
position is  more  circumscribed.  If  she  is  not 
i7i  terms  allowed,  by  the  instrument  which 
clothes  her  with  the  separate  estate,  to  aliene  it 
in  some  designated  way,  she  can  do  so  only  by 
will  duly  executed  (V.  C.  1873,  c.  112,  §  3,  5), 
or  by  deed  executed  with  the  formalities  pre- 
scribed for  married  women.  (V.  C.  1873,  c  117, 
§  4,  7.)  And  it  seems  that,  though  permitted 
to  aliene  otherwise  than  in  pursuance  of  the 
statute,  she  is  not  thereby  precluded  from  adopt- 
ing the  statutory  mode.  (Lee  &  al  v.  Bk.  of  U. 
States,  9  Leigh,  209.)  The  rents  and  profits  of 
her  separate  real  estate  constitute  personalty, 
and  may  be  disposed  of  accordingly,  unless  in- 
vested in  lands.  (2  Briglit's  H.  &  Wife,  224  & 
seq;  West  v.  West's  Ex'or,  3  Rand.  373  &  seq; 
Vizonneau  v.  Pegram  &  als,  2  Leigh,  183 ; 
Williamson  v.  Beckham,  8  Leigh,  200  ;  Whiting 
V.  Rust,  1  Grat.  483 ;  Hume  v.  Hord  &  als,  5 
37 
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Grat.  374 ;  Peacock  v.  Monk,  2  Ves.  Sen'r,  191 ; 
Southby  V.  Stonehoiise,  Id.  610 ;  Hearle  v.  Green- 
bank,  1  Yes.  Sen'r,  301;  Hodsden  v.  Lloyd,  2 
Bro.  C.  C.  534;  Cliurchill  v.  Dibben,  9  Sim.  (16 
Eng.  Ch.  E..)  447,  note  to  Curteis  v.  Kenrick.) 

Wliere  the  wife,  has  the  power  of  disposition, 
she  may  bestow"  her  separate  property  as  well 
on  her  husband  as  on  a  stranger,  and  that  not 
by  giving  it  to  a  third  person  to  give  to  him, 
but  by  conveyance  directly  to  himself  (unless 
where  she  conveys  under  the  statute).  But  a 
court  of  equity  will  not  give  sanction  or  eifect 
to  a  conveyance  to  the  husband,  without  first 
subjecting  the  wife  to  a  privy  examination,  and 
adopting  such  otlier  precaution  as  shall  seem 
needful  to  as(;ertain  her  freedom  of  action.  (2 
Stor.  Eq.  §  1395-'6-;  2  Bright  H.  &  Wife,  257 ; 
Grigby  v.  Cox,  1  Ves.  Sen'r,  518  ;  Essex  v.  At- 
kins, 14  Yes.  542  ;  Tykes  v.  Smith,  1  Yes.  Jun'r, 
189;  MuUer  v.  Bayley  &  al,  21  Grat.  521.) 

As  to  the  wife's  power  to  charge  her  separate 
estate  with  debts  and  other  liabilities,  the  Eng- 
lish doctrine  is  that,  although  a  married  woman 
is  incapable,  in  general,  of  charging  her  person 
during  the  coverture,  with  any  engagem.eut 
whatsoever,  yet  as  she  may  dispose  of  her  sepa- 
rate estate  in  chattels,  as  if  she  were  sole,  she 
may  charge  it  also  at  her  pleasure,  unless  re- 
stricted by  the  instrmnent  creating  the  estate. 
And  not  only  may  she  charge  it  directly  and 
expressly,  but  also  by  inference  and  implication. 
Thus,  if  a  married  woman  promise  to  pay  money, 
or  to  do  a  collateral  thing,  the  promise,  so  far 
as  her  person  is  concerned,  is  merely  void;  but 
if  she  has  separate  personal  estate,  she  is  con- 
sidered as  intending  hy  the  promise,  whether 
verbal  or  written,  to  charge  the  estate  with  it; 
for,  it  is  argued,  she  must  have  iutended  some- 
thing by  her  promise ;  and  as  she  must  be  taken 
to  know  that  she  could  not  charge  her  person 
by  it,  the  promise  must  be  construed  {ut  res 
valeat,  &c.)  as  designed  to  pledge  her  separate 
estate,  notwithstanding  the  difficulty  of  conceiv- 
ing upon  what  principle  she  can  charge  her 
estate  thus,  iy  implication,  when  she  is  ad- 
mitted not  to  be  sufficiently  a  free  agent  to 
bind  her  person  by  express  words.  (Huhne 
V.  Tenant,  1  Bro.  C.  C.  16;  S.  C.  1  Wh.  &  Tud. 
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L.  C.  361  to  363;  Murray  v.  Barlee,  3  My.  & 
K.  223;  Owens  v.  Dickinson,  ]  Cr.  &  Phil. 
53-'4,  &  n  (13);  2  Briglit's  H.  &  Wife,  252  & 
seq.) 

It  is  to  be  apprehended  that  this  doctrine, 
seemingly  so  full  of  injustice  to  married  women, 
and  so  in  conflict  with  the  precaution  which  the 
law  usually  takes  to  guard  against  unexpected 
and  undesigned  charges  and  liens  uj)on  pro- 
perty, and  against  which  eminent  English  jurists 
have  entered  warm  protests  ("Whistler  v.  New- 
man, 4  Ves.  144;  Jones  v.  Harris,  9  Ves.  497; 
Nantes  v.  Corrock,  Id.  189;  Heatley  v.  Thomas, 
15  Ves.  604),  is  now  to  be  reckoned  part  of  the 
law  of  Virginia.  (Woodson  v.  Perkins,  5  Grat. 
351-2;  Penn  &  al  v.  Whitehead  &  als,  17 
Grat.  503,  512,  516.) 
3"".  Doctrine  as  to  a  Married  Woman's  Power  to 
act  as  a  Feme  Sole. 

A  married  woman  having  no  separate  legal 
existence,  cannot,  in  general,  act  as  a,  feme  sole 
during  the  coverture,  not  even  though  the  hus- 
band have  deserted  her,  nor  though  they  live 
apart  by  consent,  nor  though  they  be  divoi'ced 
a  mensa,  t&c,  unless  under  the  Virginia  statute 
(V.  C.  1873,  c.  105,  §  13)  there  be  a  decree  of 
perpetual  separation  super-added  to  the  decree 
of  divorce  from  board  and  bed.  (Bac.  Abr.  Bar. 
&  F.  (M) ;  1  Th.  Co.  Lit.  133-'4 ;  Marshall  v. 
Button,  8  T.  K.  545  ;  Nurse  v.  Craig,  2  Bos.  & 
P.  (N.  R.)  148 ;  Hyde  v.  Price,  3  Ves.  Jun'r, 
433;  Lewis  v.  Lee,  3  B.  &  Cr.  (19  E.  C.  L.) 
291 ;  Hookham  v.  Chambers,  3  Br.  &  B.  (7  E. 
C.  L  )  92  ;  Bogget  v.  Frier,  ll  East.  303  ;  Kay 
V.  Duchesse  de  Pienne,  3  Campb.  123.) 

To  this  general  doctrine,  however,  there  are 
some  marked  exceptions.  Thus,  for  her  own 
protection  and  advantage,  a  married  -woman  is 
allowed  to  act  as  2.  feme  sole, — 

(1),  Where  her  husband  is  civiliter  mortuus. 

At  common  law  this  happens  when  he  is  at- 
tainted of  treason  or  felony,  has  abjured  the 
realm,  or  is  hanished  or  transported.  (2  Bl.  Com. 
121 ;  4  Do.  380  ;  Portland  v.  Prodgers,  2  Vern. 
104 ;  Newsome  v.  Bowyer,  3  P.  Wms.  38  ;  Lean 
V.  Schutz,  2  Wm.  Bl.  1198 ;  Carrol  v.  Blencon, 
4  Esp.  27.) 

It  seems  that  in  Vii'ginia  no  civil  death  is  pos- 
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sible.    (Branch  v.  Bowman,  2  Leigh,  170 ;  Plat- 
ner  v.  Sherwood,  6  Johns.  Ch.  R.  118.) 

(2),  Where   the  husband  is  an   alien-enemy. 
(Deerly  v.  Duchess  of  Mazarine,  1  Salk.  116.) 
(3),  Where  the  husband  is  an  alien,  and  has 
never  been  in  Virginia. 

See  Kay  v.  Duchesse  de  Pienne,  3  Campb. 
123 ;  Marshall  v.  Button,  8  T.  R.  545 ;  1  Bl. 
Com.  443,  n  (42). 

The  former  doctrine,  laid  down  in  Walford  v. 
Duchesse  de  Fienne,  1  Esp.  554,  and  Franks 
V.  Same,  Id.  588,  that  the  wife  may  act  as  a 
fent,e  sole  whenever  the  husband  is  an  alien,  if 
he  has  gone  abroad,  is  over-ruled. 

(4),  Where,  hi  Virginia,  there  is  a  decree  of 
jperpetual  separation  super-added  to  a  decree  of 
divorce  a  mensa,  &c. 

Sucli  a  decree  the  statute  (V.  C.  1873,  c.  105, 
§  13)  declares  shall  operate  upon  the  property 
thereafter  acqxiired,  and  upon  the  personal  rights 
and  legal  capacities  of  the  parties  as  a  decree  of 
divorce  from  the  bond  of   matrimony,   except 
that  neither  party  shall  marry  again  during  the 
life  of  the  other. 
4".  Method  whereby  a  Married  woman  may  aliene 
her  Lands ;  W.  C. 
1".  Method  adopted  at   Common  Law  to  enable 
Married  Women  to  aliene  their  Lands. 

It  will  be  remembered  that  a  married  woman 
is  disabled  at  common  law  to  dispose  of  her 
lands,  or  to  make  any  other  contract  obligatory 
upon  herself,  for  two  reasons:  1st,  Because,  In 
law,  she  is  one  with  her  husband,  and  has  no 
separate  existence  ;  and  2dlv,  Because  of  the 
supposed  constraining  influence  of  her  hus- 
band. Any  device  wliich  makes  a  conveyance 
by  her  possible,  must,  therefore  surmount  or 
elude  those  obstacles.  By  an  act  of  Farlia- 
ment  it  might  have  beeu  done  with  entire 
facility;  but  an  act  of  Farliament  was  not 
easily  obtained  in  the  earlier  stages  of  the  law; 
and  meanwhile  the  daily  needs  of  society 
pressed  strongly  for  the  recognition  of  married 
women's  alienations  in  some  form.  The  courts 
and  lawyers  being,  therefore,  put  to  their  inven- 
tion, it  was  observed  that  no  principle  forbade 
a  maFried  woman  to  he  stied,  and  so  her  oneness 
with  her  husband  might  be  obviated  by  a  col- 
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Jusive  suit  brought  by  the  intended  grantee, 
against  tlie  feme  covert,  and  her  husband,  in 
wldch  there  might  be,  by  compromise,  or  by 
default,  a  judgment  rendered  for  the  land. 
And  as  to  the  husband's  constraint,  it  was  easy 
to  elude  that  objection  by  an  examination  of 
the  wife,  before  judgment  was  allowed  to  be  en- 
tered, so  as  to  satisfy  the  court  she  understood 
the  transaction,  and  freely  assented  to  it.  And 
thus,  by  the  device  oi  fines  and  common  recov- 
eries^ but  especially  of  fines,  the  desired  end  was 
achieved ;  nor  was  any  parliamentary  method  in- 
troduced (notwithstanding  the  American  prece- 
dents) until  by  3  &  4  Wm.  IV,  c.  74,  aided  by 
8  &  9  Vict.  c.  106,  and  19  &  20  Vict.  c.  108, 
a  married  woman  was  enabled  to  convey  as 
with  us,  with  far  greater  facility  and  cheap- 
ness, by  deed,  executed  with  the  concurrence  of 
her  husband,  and  accompanied  by  a  privy  ex- 
amination and  ackowledgment  before  certain 
public  functionaries.  (2  Bl.  Com.  355 ;  Wms. 
Eeal  Prop.  226.) 
2".  Method  in  Virginia  whereby  Married  Women 
may  Aliene  their  Property 

In  common  -with  most  of  the  States  of  this 
Union,  Virginia  has  loitg  had  a  statute  provid- 
ing for  married  women's  conveyances.  The 
oneness  of  the  wife  with  the  husband  is  obvi- 
ated by  the  potency  of  the  statute,  which  sus- 
pends iier  incompetency  in  those  cases  to  which 
the  statute  applies,  whilst  the  husband's  sup- 
posed coercion  is  done  away  with  by  the  privy 
examination  of  the  wife.  (V  C.  1873,  c.  117, 
§1,7); 
W.  C. 
1°  Doctrine  applicable  to  Conveyances  of  Mar- 
ried Women. 

The  allowance  of  such  a  conveyance  is  an 
exception  to  the  genej-al  principles  of  the  com- 
mon law,  and  must,  for  that  reason,  be  con- 
strtied  strictly.  A  literal  compliance  with 
the  prescribed  forms  is  not,  indeed,  required, 
but  any  substantial  departure  therefrom,  in 
whatever  particular,  will  wholly  invalidate 
the  instrument.  (Currie  &  al  v.  Page  &  al, 
2  Leigli,  620;  Tod  v.  Baylor,  4  Leigh,  513; 
Countz  v.  Geiger,  1' Call.  190;  Harvey  &  ux 
V.  Pecks,  1  Munf.  518.) 
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2°.  The  principles  to  be  observed  in  respect  to 
the  transactions  of  MarrieS  Women;   W.  C. 
iP.  Statute  applies  only  to  Conveyances  of  Lands 
or  Chattels. 

It  is  not,  therefore,  applicable  to  a,nj power 
of  attorney,  nor  to  any  executory  contract. 
(Shanks  v.  Lancaster,  5   Grat.  Ill;    V.  0. 
1873,  c.  117,  §  7.) 
2P.  The  Husband  must  be  a  Party. 

Sexton  V.  Pickering,  3  Rand.  468. 
3P.  Both  Husband  and  Wife  mxist  sign  it. 

Tod  V.  Baylor,  4  Leigh,  498 ;  McOlanehaa 
V.  Siter,  2  Grat.  280. 
4".  It  must  appear  that  there  was  a  privy  ex- 
aiiiination,  &c.,  of  the  Wife. 

Healy,  &c.,  v.  Rowan,  &c.,  5  Grat.  431. 
5P.  It  must  appear  that  there  was  an  explana- 
tion of  the  writing  to  the  Wife. 

Hairston    v.  Randolph,    12    Leigh,    445; 
Harkins  v.  Forsyth,  11  Leigh,  294. 
B^.  Ko  prescribed  requisite  must  be  omitted  in 
the  certificate. 

Hence,  to  omit  that  "she   does  not  wish 
to  retract  it,"   is  fatal.     (Grove  v.  Zumbro, 
14  Grat.  516.) 
75.  No  other  disability  is  obviated  save  that  of 
Coverture. 

The  statute  declares  that  when  duly  exe- 
cuted and  recorded,  the  deed  shall  convey 
the  estate  of  the  wife  "  as  effectually  as  if 
slie    were    an    unmarried    woman."     (§    7.) 
Hence,  as  no  other  disability  but  coverture 
is  removed,  infancy  will  invalidate  the  deed, 
as  in  other  cases.     (Thomas  v.  Gammel  & 
ux,  6  Leigh,  9.) 
Z^.  Persons  wanting  in  complete  Ownership  of  the  Sub- 
ject-Matter ;  W.  C. 
1^.  Persons  Attainted  of  Treason  or  Felony. 

These,  at  common  law,  are  incapable  to  convey 
from  the  time  of  the  offence  committed,  because 
from  that  time  the  lands  are  liable  to  be  forfeited 
to  the  Crown.     (2  Bl.  Com.  290-'91.) 

In  Virginia,  as  no  such  forfeiture  ensues,  no  such 
disability  exists.     (Y.  C.  1873,  c.  105,  §  5.) 
2^  Aliens. 

At  common  law,  aliens  may  take  lands  by  pur- 
chase, or  act  of  the  party,  but  not  by  descent,  which 
is  an  act  of  the  law ;   nor  can  they,  altliough  they 


CHAP.  XIX. J  TITLE  BY  PUECHASB;    V.  ALIENATION.  683 

may  take  by  purchase,  iiold  even  in  that  case. 
Hence,  as  lands  iu  tlie  possession  of  an  alien  are  al- 
ways liable  to  be  forfeited  to  the  Crown  or  Com- 
monwealth, he  can  make  no  good  title  thereto.  (2 
Bl.  Com.  293.) 

In  Virginia,  "  anj^  alien,  not  an.  enemy,  may  ac- 
qnire  by  purchase  or  descent,  and  hold  real  estate, 
in  this  State;  and  the  same  shall  be  transmitted  in 
the  same  manner  as  real  estate  held  by  citizens." 
An  alien  enemy,  is  snliject  to  all  the  common  law 
disabilities.  (V.  C.  1873,  c.  4,  §  18.) 
3^  Corporations. 

In  England,  corporations  acrquiring  lands  without 
license  from  the  Crown,  contrary  to  the  statutes  of 
mortmahi,  are  liable  to  forfeit  the  same,  and  there- 
fore can  convey  no  perfect  title  thereto.  (2  Bl. 
Com.  268  ;  Ante  p.  517  &  seq.) 

In  Virginia,  tlie  same  result  is  supposed  to  follow 

in  ease  of  lands  acquired  by  a  corporation  in  excess 

of  tlie  quantity  allowed  by  the  charter,  or  if  the 

chai'ter  is  silent,  in  excess  of  the  quantity  required 

by  the  objects  of  the  corporation  {Ante  p.  523),  sed 

qucere.     (V    C.  1873,  c.  56,  §  2  ;   1  Lom.  Dig.  14.) 

S*".  Persons  to  whom  Lands  muy  he  Aliened  ;  W.  C. 

1\  The  General  Doctrine   as  to  the  Persons  to  whom 

lands  may  be  aliened. 

In  general  lands  may  be  aliened  to  any  person  whom- 
■    soever,  the  exceptions  being  fewer  than  in  the  case  of 
persons  aliening ;  because  every  conveyance  is   sup- 
posed to  be  for  tlie  beneiit  of  the  grantee.     (2  Bl. 
Com.  292-3 ;   2  Th.  Co.  Lit.  214 ;  Sheph.  Touchst. 

235.). 
3'.  Exceptions  to  the  General  Doctrine  ;  W.  C. 
I''-  Persons  wanting  in  Understanding,  or  in  Freedom 
of  Will, 

Such  persons  may  take  as  alienees,  and  as  it  is 
usually  for  the  alienee's  benefit,  the  conveyance  will 
be  commonly  good  until  the  party  shall  plainly  de- 
clare liis  intention  to  widve  it.  Thas,  an  infant  or 
non-sane  person  may  be  a  grantee,  with  the  privilege, 
upon  the  removal  of  liis  disability,  to  agree  to  or 
avoid  it,  without  any  cause  showed  ;  a  privilege  which 
descends  also  to  his  heir,  if  he  dies  before  the  re- 
moval of  the  disability,  or  before  agreeing  to  the 
transaction.  And  so,  when  a  married  woman  is 
grantee,  the  conveyance  is  not  void,  as  it  is  where  she 
is  grantor,  but  continues  good  during  coverture,  un- 
less avoided  by  tlie  husband's  dissent ;  and  after  the 
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coverture  ended  maj'  be  avoided  or  confirmed  by  her 
or  her  heirs.     (2  Bl.  Com.  292-'3  ;  2  Lom.  Dig.  24, 
377-'8 ;   2  Th.  Co.  Lit.  214-'15 ;   Sheph.  Touchst. 
235.) 
2*^.  Persons  insufficiently  Designated. 

Persons  insufficiently  designated,  so  that  it  is  not 
reasonably  certain  who  is  intended,  can  take  nothing 
by  any  sort  of  conveyance.  So  if  the  'beneficial  ob- 
ject for  which  the  conveyance  is  designed  be  unde- 
fined, the  conveyance  is  void.  Hence,  a  conveyance 
to  an  unincorporated  association  (as  a  religious  con- 
gregation, &c.),  or  to  the  unborn  bastard  child  of 
such  a  man,  or  for  an  object  of  general  philanthropy 
'  (as  the  establishment  of  a  place  of  education,  or  the 

benefit  of  the  trade  of  a  town),  is  inoperative  and 
•void.  Literary  charities,  however,  for  educational 
purposes  are,  with  some  qualifications  made  valid  in 
yirginia  by  statute,  and  so,  to  a  very  limited  extent, 
are  conveyances  for  the  benefit  of  religious  and  be- 
nevolent associations.  (Baptist  Association  v.  Hart, 
4  Wheat.  372  ;  Gallego's  Ex'ors  v.  Atto.  Gen'l,  3 
Leigh,  450  ;  1  Kop.  Leg.  80,  &c. ;  Lit.  Fund  v.  Daw- 
son, 10  Leigh,  148 ;  Wheeler  v.  Smith,  9  How.  55 ; 
Maund's  Adm'r  v.  McPhail,  10  Leigh,  199 ;  Vidal 
V.  Girard's  Ex'ors,  2  How.  127 ;  3  Lom.  Dig.  181, 
&c.,  189,  &e.;  V.  C.  1873,  c  77,  §  2  &  seq;  Id.  c. 
76,  §  8  &  seq,  13  &  seq ;  Kellv  v.  Love,  20  Grat. 
124  ;  Kinnaird  v.  Miller's  Ex'oV,  25  Grat.  119-'20 
&  seq;  Roy  v.  Rowzie,  25  Grat.  599.) 

The  certainty  or  uncertainty  of  the  trustee  is  wholly 
immaterial,  for  however  vaguely  or  obscurely -he  may 
be  designated,  or  although  none  be  designated,  yet 
equity  will  supply  a  trustee  in  pursuance  of  its 
maxim,  "  never  to  suffer  a  trust  to'fail  for  want  of  a 
trustee."  (Charles  &  al  v.  Hunnicutt,  5  Call.  312.) 
3'^.  Persons  who,  by  law,  cannot  hold  Lands. 

The  common  law  maJies  a  merit  of  allowing  lepers, 
bastards,  and  persons  however  deformed,  yet  having 
human  shape,  to  take  and  hold  lands  like  other  per- 
sons, whilst  it  denies  the  right  either  to  take  or  to 
hold  to  those  whom  it  designates  as  monsters,  not 
having  human  shape,  a  sort  of  being  which,  we  have 
seen,  to  be  purely  imaginary  and  impossible.  There 
are,  however,  several  classes  of  persons  who  are  ad- 
mitted freely  to  take,  but  whose  capacity  to  hold  re- 
quires some  exposition,  namely:  (I),  Aliens;  (2), 
Corporations;  and  (3),  Persons  attainted; 

w.  c. 
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1^  Aliens. 

The  common  law,  under  ho  circumstances,  per- 
-  mitted  aliens  to  hold  lands,  save  that  persons  en- 
gaged in  trade  might  hire  habitations  and  houses 
of  business;  and  any  alien  who  presumed  to  acquire 
any  permanent  estate  in  real  property,  whether  in 
fee-simple,  for  life,  or  for  years,  was  liable  to  have 
the  same  immediately  escheated  to  the  crown. 
{Ante,  Vol.  I,  p.  143  to  145.)  This  rigor,  how- 
ever, is  with  us  confined  to  alien  enemies,  it  being 
enacted  that  "  an  alien,  not  an  enemy,  may  acquire 
by  purchase  or  descent,  and  may  hold  real  estate  in 
this  State;  and  the  same  shall  be  transmitted  in 
the  same  manner  as  real  estate  held  by  citizens." 
(V.  0.  1873,  c.  4,  §  18.) 
2'.  Corporations. 

The  restrictions  upon  the  power  of  corporations,  at 
common  law  and  by  statute,  to  hold  lands  (there  is  no 
restriction  upon  their  taJcing  them)  has  been  fully  ex- 
plained in  "Vol.  1,  547,  &  seq,  and  Ante,  517,  &  seq, 
and  523-'4.  It  will  be  remembered  that  the  doctrine 
in  Virginia,  as  declared  by  statute,  is  that  "  No  incor- 
porated company  shall  hold  anymore  real  estate  than  is 
proper  for  the  purposes  for  which  it  is  incorporated." 
(V.  C.  1873,  c.  56,  §  2.)  And  although  no  express 
provision  is  found  enacting  that  any  excess  shall  be 
foi-feited  to  the  commonwealth,  yet  that  conclusion 
seems  to  be  the  result  of  the  several  provisions  upon 
the  subject.  {Ante  p.  524;  Vol.  I,  548.) 
3K  Persons  Attainted  of  Treason  or  Felony. 

A  person  attainted  of  treason  or  felony  may,  at 
common  law,  before  or  after  attainder,  be  a  gran- 
tee'; but  he  cannot  hold  the  thing  granted;  for  if 
the  king  or  lord  will,  he  may  have  it  from  him  by 
forfeiture  or  escheat.  (2  Th.  Co.  Lit.  214;  Sheph. 
Touchst.  235;  3  Prest.  Abstr.  407;  Ante, -p.  4-85, 
516,  &  seq.) 

In  Virginia  it  is  enacted  (V.  C.  1873,  c.  195,  §  5) 
that  no  "  attainder  of  felony  shall  work  a  corrup- 
tion of  blood,  or  forfeiturfe  of  estate;"  and  thus 
persons  attainted  may  not  only  take,  but  may  hold 
and  dispose  of  lands  as  freely  as  others.  {Ante,  p. 
516.) 
4*^.  Persons  occupying  Fiduciary  relations. 

Trustees,  agents,  attorneys,  and  other  persons  oc- 
cupying a  fiduciary  relation,  cannot  lawfully  deal 
Jvr  their  own  ienefit,  touching  the  subject-matter 
committed  to   them;    and  any  such  transactions  are 
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regarded  as  coTistruetwely  fraudulent  (however  trans- 
parently fair  tliey  may  actually  be),  and  are  voidable 
at  the  election  of  the  beneficiary,  (Fox  v.  Mackreth, 
(2  Bro.  C.  C.  400;  2  Cox,  320),  1  Wh.  &  Tud.  L.  C. 
105, 126,  &  seq.;  1  Stor.  Eq.  §  311,  &  seq;  Buckles 
V  Lafferty,  2  Rob.  294;  Bailey's  Adm'x  v.  Robin- 
son, 1  Grat.  9;  Howery  v.  Helms,  20  Grat.  7;  Mi- 
choud  V.  Girod,  4  How.  554;  3  Sug.d.  Vend.  225.) 
4s.  The  Modes  of  effecting  the  Alienation  of  Lands. 

The  modes  of  effecting  the  alienation  of  lands  are 
known  as  comtnon  assurarti;es,  whereby  every  man's  es- 
tate is  assured  to  him.  They  are  of  four  kinds: 
namely,  (1),  By  matter  in  pais;  (2),  By  matter  of  re- 
cord;  (3),  By  special  custom  of  particular  places;  and 
(4),  By  devise.  (2  Bl.  Com.  294.) 
W.  C. 
1^-  Alienation  by  matter  in  Pais. 

The    development  of  the   subject  of    alienation   by 
matter  in  _pais  will  lead  us  to  inquire  into  (1),  The  doc- 
trine as  to  the  matter  in  pais  necessary  for  the  convey- 
ance of  lands;  (2),  The  general  nature  of  deeds;  and 
(3),  Tlie  several  species  of  conveyances. 
W.  C. 
1'.  Doctrine  as  to  the  matter  in  Pais,  necessary  for  the 
conveyance  of  Lands;  W.  C. 
1^.  Doctrine  at  Common  Law,  as  to  conveyance  of  real 
property  by  matter  in  pais. 

No  writing  was  in  any  case  required,  save  for  the 
conveyance  of  incorporeal  rights,  which  being  in- 
capable of  actual  delivery,  could  pass  only  iy  deed, 
and  were,  therefore,  said  to  lie  in  grant.  For  the 
transfer  of  terms  for  years,  nothing  was  required  but 
a  verbal  agreement,  consummated  by  the  lessees 
taking  possession,  whether  the  lessor  were  present  or 
not,  or  whether  he  were  living  or  not ;  for  the  trans- 
fer of  freeholds,  there  must  have  been  an  agreement 
?;i  presenti,  and  an  actual  delivery  of  the  possession 
of  the  freehold  hy  the  vendor  to  the  vendee,  i.  e.  a 
livery  of  seisin.  Hence,  lands,  as  to  the  immediate 
freehold  thereof,  were  said  to  lie  in  livery.  (2  Bl. 
Com.  144;  Ante  157-'8.) 
2^.  Doctrine  by  Statute,  as  to  Conveyances  of  real  pro- 
perty, by  matter  in  pais  ;  W.  C 
1^.  Doctrine  by  Statute  in  England;  W.  C. 
1™.  Doctrine  by  Statute  of  Frauds  and  Perjuries,  29 
Car.  II,  c.  3,  §  1  to  4. 

All  estates  of  freehold,  and  for  a  term  exceed- 
ing three  years,  can  be  conveyed  only  by  deed  or 
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writing,  which,  however,  must  be  aocompanied  by 
livery  of  seisin.  Those  not  exceeding  three  years 
can  be  conveyed  by  parol  agreement  and  entry,  as 
at  eommon  law. 

Contracts  f oi-  future  conveyances  or  for  future 
leases,  for  any  interest  vjhatever,  in  lands  are  re- 
quired to  be  in  writing,  and  signed  by  the  party  to 
be  charged,  or  his  agent. 
2™.  Doctrine  by  Stat.  8  &  9  Yict.  c.  106. 

All  lands,  as  to  tlie  immediate  freehold  thereof, 
lie  in  grant,  as  well  as  in  livery. 
■2\  Doctrine  by  Statute  in  Virginia;  W.  0. 
1™.  Doctrine    by    Statutes   of    Conveyances,  and   of 
Parol  Agreements. 

No  estate  of  inheritance,  or  freehold,  or  for  a 
term  of  more  than  live  years  in  lands,  shall  be 
conveyed  unless  iy  deed  or  will.  (V.  C.  1873,  c. 
112,  §1.) 

"So  action  shall  be  brought  upon  any  contract 
for  the  sale  of  real  estate,  or  (for)  the  lease  there- 
of for  more  than  a  year,  unless  the  contract,  or 
some  memorandum  or  note  thereof,  be  in  writing, 
and  signed  by  the  party  to  be  charged  thereby,  or 
his  agent.  (Y.  C.  1873,  c.  liO,  §  1.) 
2™  Doctrine  hy  Statute  of  Grconts,  con-esponding  to 
8  &  9  Vic^t.  c.  106. 

All  real  estate  shall,  as  regards  the  conveyance  of 
the  immediate  freehold  thereof,  be  deemed  to  lie 
in  grant  as  well  as  in  livery.  (V.  C.  1873,  c.  112, 
§4.) 


CHAPTER  XX. 

Or  Alienation  by  Deed. 

.  The  General  l!^ature  of  Deeds. 

This  topic  involves  the  discussion  of  (1),  What  a 
deed  is;  (2),  The  several  sorts  of  deeds;  (3),  The  re- 
quisites of  a  deed ;  and  (4),  The  circumstances  which 
avoid  a  deed ; 
W.  C. 
l'^-  What  a  Deed  is. 

A  deed  is  a  writing  on  parchment  or  paper,  sealed 
and  delivered.  (2  Lom.  Dig.  5.)  What  is  a  sealing 
and  what  a  delivery,  is  explained  post  p.  652-'3, 
665,  &c.  (2  Bl.  Com.  305  to  307.)  At  present,  it 
suffices  to  say  that  a  seal  is  at  common  law  an  im- 
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pression  on  wax,  or  some  other  tenacious  material 
{sigillum  est  cera  irn/pressd),  and  by  statute  in  Vir- 
ginia is  a  scroll,  (e.  g.  (3£*iC) )  affixed  hy  way  of  seal. 
(Goddard's  Case,  2  Co.  5:  Bac.  Abr.  Oblig'n(C); 
^  V.  C.  1873,  c.  140,  §  2;  Parks  v.  Hewlett,  9  Leigh, 
511;  Ashwell  V.  Ayres,  4  Grat.  283;  Clegg  v.  Le- 
messurier,  15  Grat.  108.)  Delivery  is  the  transfer- 
ring of  a  deed  from  the  grantor  to  the  grantee,  in 
such  a  manner  as  to  deprive  him  of  the  right  to 
recall  it.  (Bouv.  Law  Diet.  Delivery;  Dev.  Eq. 
Kep.  14.)  The  instrument  is  styled  sometimes  a 
charter  {carta)  from  its  material,  and  deed  (factum 
ov  fait)  from  the  solemnity  and  importance  attached 
to  it.  One  is  estopped  by  his  deed  from  averring 
anything  in  contradiction  to  it.  (2  Bl.  Com.  195.) 
21^.  The  Sweral  Sorts  of  Deeds;  W.  C. 
11.  Deeds  Indented;  W.  C. 
1™    Characteristic  of  a  Deed  Indented. 

It  is  a  deed  inter  partes,  where  the  parties  mutiir- 
ally  stipulate,  on  opposite  sides.     (2  Lom.  Dig.  6.) 
2™.  Whence  the  designation  of  Deed  Indented. 

A  deed  indented,  or  an  indenture,  is  so  called 
because  originally  all  deeds  inter  partes,  where 
the  parties  mutually  stipulated,  were  indented  or 
toothed,  like  a  saw  on  the  edge:  a  practice  which 
is  accounted  for  thus  :  Formerly,  deeds  being 
more  concise  than  they  have  since  become,  it  was 
usual  to  write  both  parts  (each  party  having  a 
copy — a,  part,  as  it  was  called),  on  the  same  piece 
of  parchment,  with  some  word,  or  letters  of  -the 
alphabet  written  between  them,  through  which 
the  parchment  was  cut,  either  in  a  straight  or  in- 
dented line  (more  frequently  the  latter),  in  such  a 
manner  as  to  leave  half  the  word  on  one  part  and 
half  on  the  other.  Deeds  thus  made  were  denom- 
inated syngrapha  by  the  canonists;  and  with  us 
chirograp?ia,  or  hand-writings^  the  word  cirogra- 
phuni  or  chirographum  being  usually  that  which 
is  divided  in  making  the  indenture ;  and  this  cus- 
tom was  still  preserved  in  England,  in  making  out 
the  indentures  of  a  fine,  down  to  a  \ery  recent 
period  (A.  D.  1834),  when,  by  statute  3  ».fe  4  Wm. 
IV,  c.  74,  fines  were  abolished.  But  for  many 
generations  past,  in  ordinaiy  transactions,  indent- 
ing only  is  used,  or  rather  cutting  the  parchment 
or  paper  in  a  vjaving  line  on  the  top  or  side,  with- 
out cutting  through  any  letters  at  all ;  and  it  seems 
now  to  serve  httle  other  pui-pose  than  to  give  name 
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to  the  species  of  the  deed.  Indeed,  the  better 
opinion  is  that  it  is  the  deed's  being  inter  partes, 
that  is,  containing  mutual  stipulations  between  the 
parties,  and  not  its  having  its  top  or  side  indented, 
which  constitutes  an  indenture.  When  the  several 
parts  of  an  indenture  are  interchangeably  exe- 
cuted by  the  several  parties,  that  part  or  copy 
which  is  executed  by  the  grantor  is  usually  styled 
the  original,  and  the  rest  are  counterparts  ;  though 
in  modern  times,  it  is  most  frequent  for  all  the 
parties  to  execute  every  part,  which  renders  them 
all  originals.  (2  Bl.  Com.  295-'6 ;  Wms.  Keal 
Prop.  74-'5 ;  2  Lom.  Dig.  6 ;  Currie  v.  Donald,  2 
Wash.  63.) 
21.  Deeds  Poll;  W.  C. 
1'".  Character  of  a  Deed  Poll.  ^ 

It  is  a  deed  where  the  stipulation  is  altogether 
on  one  side,  without  any  mutual  stipulation  on  the 
other.     (2  Lom.  Dig.  6.) 
2™   Whence  the  Designation  of  a  Deed  Poll. 

A  deed  poll  owes  its  designation  to  the  fact  that 
originally,  it  was  not  indented  on  the  edge,  but 
smooth, — -factum politum.     (See  2  Bl.  Com.  296.) 
Z^.  The  requisites  of  a  Deed. 

The  requisites  of  a  deed  are  as  follows,  to  wit: 
(1),  Competent  parties;  (2),  A  lawful  subject-matter; 
(3),  A  consideration  not  open  to  legal  olrjection;  (4), 
Written  or  printed  upon  paper  or  parchment;  (5), 
Matter  legally  and  orderly  set  out;  (6),  Reading  the 
deed;  (7),  Reading  and  probably  signing;  and  (8), 
Delivery ; 
W.  C. 
1'.  Competent  Parties. 

The  parties  must  have  siiflicient  understanding  to 
comprehend  the  transaction,  sufficient  freedom  of 
will  to  act  without  constraint,  and  sufficient  intei'est 
in  the  subject-matter  to  serve  the  purposes  of  the 
deed.  (2  Bl.  Com.  296;  2  Lom.  Dig.  11  &  seq, 
377-8  &  seq ;  Ante,  571  &  seq.) 
21.  A  lawful  Subject-Matter. 

That  is,  the  tenor  and  objects  of  the  deed  must 
not  be  in  opposition  to  the  policy  of  the  law.   (Ante, 
569  &  seq.) 
31.  A  Consideration  not  open  to  Legal  Objection. 

A  conveyance,  as  between  the  parties,  needs  not 
any  consideration  to  support  it,  unless,  indeed,  it  be 
a  conveyance  operating  under  the  statute  of  uses, 
in  which  case,  in  order  to  raise  such  an  use  as  the 
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statute  will  execute  in  possession,  there  must  be  ex- 
pressed either  a  valuable  consideration,  or  a  con- 
sideration of  natural  love  and  affection.  A  want 
or  failure  of  consideration,  therefore,  except  in  con- 
veyances operating  under  the  statute  of  uses,  is  no 
ground  of  avoidance  of  a  conveyance,  as  between 
the  parties,  or  indeed  as  to  third  persons,  except  in 
so  far  as  such  want  or  failure  of  consideration  may 
be  satisfactory  evidence  oi  fraud  perpetrated  by  the 
grantee  on  the  grantor,  or  designed  to  be  perpe- 
trated by  the  grantor*against  tliird  persons,  as  e.  g. 
creditors,  and  purchasers  for  value  and  without  no- 
tice. The  only  enquiry,  therefore,  of  impbrtance 
touching  the  consideration  of  a  conveyance,  is  whe- 
ther such  consideration  be  legal  or  vicious.  (2 
Washb,  R.  P.  652.  2  Lorn.  Dig.  25,  382,  404,  &c.; 
1  Tuck.  Com.  (B.  II),  230  &  seq.) 

Let  us  take  notice  of  (1),  Illegal  considerations ; 
(2),  Considerations  involving  mistake  or  misappre- 
hension ;  and  (3),  Impossible  considerations; 
W.  C. 
1™.  Illegal  Considerations. 

We  will  advert  to,  (1),  The  several  instances  of 
illegal    considerations;    and    (2),    The    principal 
classes  of  cases  governed  by  the  doctrine  touching 
illegal  considerations ; 
W.  C. 
1".  The  several  Instances  of  Illes;al  Considerations. 
See  1   Lorn.  Dig.  334  ;  2  Th.  Co.  Lit.  24,  n 
(P);  Ante-^.  243-'4; 
W.  C. 
1°    To  do  something  Illegal. 
2°.  To  omit  doing  what  is  a  Legal  Duty. 
3°.  To  encourage  such  Crimes  or  Omissions. 
2°--  The  principal  classes  of  eases  governed  by  the 
doctrine  touching  illegal  considerations. 

The  principal  classes  of  cases  governed  by  the 
doctrine  touching  illegal  considerations  may  be 
enumerated  as  follows :  (1),  Considei'ations  of  an 
immoral  character,  pro  turpi  causa,  as  they  are 
styled ;  (2),  Those  involving  a  restraint  of  trade  ; 
(3),  Those  affecting  freedom  of  marriage ;  (4), 
Those  declared  illegal  by  statute  ;  and  (5),  Those 
involving  frauds. 

See  2  Th.  Co.  Lit.  24,  n  (P);  Ante  p.  244. 
W.  C. 
1°.  Considerations  ^TO  turpi  causa. 

e.  g.  Consideration  of  illicit  cohabitation.     (2 
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Th.  Co.  Lit.  24,  n  (P)  ;  1  Stor.  Eq.  §  296,  298, 
299,  300.) 
2°.  Considerations  involving  a  Restraint  of  Trade. 
See  2  Pars.  Cont.  258  &  seq;  2  Th.  Co.  Lit. 
24,  n  (P) ;  Ante  p.  244. 
3".  Considerations  affecting  Freedom  of  Marriage. 
•       See  2  Th.  Co   Lit.  24,  n  (P);  Id.  19,  n  (K); 
1  Lom.  Dig.  338  &  seq  ;  1  Pars.  Cont.  556  ;  1 
Stor.  Eq.  §  283  &  seq ;  Scott  v.  Tyler,  (2  Pro. 
C,  C.  431,^  2  Wh.  &  Tud,  L.  C.  (Pt.  1,)  266  & 
seq ;  Maddox  v.  Maddox,  11  Grat.  804 ;  Ante 
p.  245  &  seq. 
4°.  Considerations  declared  Illegal  by  Statute. 

Not  only  is  every  contract  and  conveyance 
void  which  touches  vphat  is  expressly  prohibited 
by  statute,  but  also  in  general  where  the  statute 
only  inflicts  a  penalty  ;  for  a  penalty  usually 
implies  a  prohibition,  at  all  events,  indicates  a 
policy  of  the  law  which  the  transaction  tends  to 
thwart.  No  suit  lies  at  law  or  in  equity  to  en- 
force or  give  effect  to  what  is  thus  at  war  with 
public  policy.  It  is  conceivable,  however,  that 
the  penalty  is  not  designed  to  prevent  the  trans- 
action in  question,  but  to  attain  a  collateral  ob- 
ject, and  if  so,  the  contract  or  conveyance  re- 
mains unimpaired.  (2  Lom.  Dig.  399  ;  Tabb. 
V.  Baird,  3  Call.  275  ;  1  Pars.  Const.  382,  &  u 
(d);  Little  v.  Poole,  9  B.  &  Cr.  (17  E.  C.  L.) 
192  ;  Cope  v.  Eowland,  2  M,  &  W.  157,  &c. ; 
Smith  V.  Mawhood,  14  M.  &  W.  452 ;  CundeU 
V.  Dawson,  4  C.  B.  (56  E.  C.  L.)  397,  &c.) 

The  most  frequent  and  prominent  instances 
of  considerations  declared  illegal  by  statute  are, 
(1),  Gaming  considerations  ;  (2),  Usurious  con- 
siderations ;  and  (3),  Considerations  made  illegal 
by  other  statutes ; 
W.  C. 
IP.  Gaming  considerations. 

It  is  provided  by  statute  in  Virginia,  that 
every  "  contract,  conveyance,  or  assurance,"  of 
which  the  consideration,  or  any  part  thereof, 
is  money,  property,  or  other  thing  won,  or  bet 
at  any  game,  sport,  pastime,  or  wager,  or  money 
lent  or  advanced  at  the  time  of  any  gaming, 
betting,  or  wagering,  to  be  used  in  being  so 
bet  or  wagered  (when  the  person  lending  or 
advancing  it  knows  that  it  is  to  be  so  used), 
shall  he  void.     (V.  C.  1873,  c.  139,  §  2.) 
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And  also,  that  if  any  person  shall  lose  to  an- 
other within  twenty-four  hours  seven  dollars  or 
more,  or  property  of  that  value,  and  shall  pay 
or  deliver  the  same,  such  loser  may  recover  it 
back  from  the  winner  by  snit  or  warrant,  ac- 
cording to  the  amount  or  value,  brought  within 
three  months  after  such  payment  or  delivery ; 
and  after  three  months,  if  the  loser  does  not 
proceed  to  recover  it,  any  one  may  recover 
trehle  the  value,  one-half  to  the  Commonwealth. 
(V.  C.  1873,  c.  189,  §  3,  6.) 

If  the  illegal  consideration  extends  to  but  a 
part  of  the  transaction,  the  residue  being 
founded  on  that  which  is  legal,  the  part  which 
is  vicious  may  be  relieved  against  in  equity, 
whilst  the  court  sustains  what  is  good,  suppos- 
ing the  good  and  the  bad  to  be  distinct,  at 
least  if  the  proceeding  be  at  the  instance  of 
him  who  seeks  to  impeach  the  transaction. 
(Skipwith  V.  Strother,  3  Rand.  214.)  Every 
court,  however,  whether  of  law  or  equity,  will 
refuse  its  aid  to  give  effect  to  transactions  im- 
moral and  dem.oralizing ;  and  therefore  to 
transactions  arising  out  of  a  partnership  for 
gambling  purposes,  whether  for  profits,  losses, 
expenses,  contributions,  or  re-imbursement. 
Hence  a  (jourt  of  equity  withholds  all  interpo- 
sition in  the  settlement  of  such  a  partnership. 
(Watson  V.  Fletcher,  7  Grat.  1 ;  2  Lom.  Dig. 
399,400.) 
2P.  Usurious  Considerations. 

The  statutes  regulating  interest  in  Virginia, 
prior  to  1st  April,  1873,  Avfere  wont  to  declare 
that  "  all  contracts  and  assurances^''  made  di- 
rectly or  indirectly,  for  the  loan  or  forbearance 
of  money  or  other  thing  at  a  greater  rate  than 
is  allowed  by  law  shall  he  void.  The  act  of 
April  1,  1873,  moderates  the  penalty  so  as  to 
make  such  contracts  and  assurances  void  as  to 
the  interest  only.  (V.  C.  1873,  c.  137,  §  5 ; 
Acts  1873-'4_,  p.  134,  c.  122,  §  1,  2.) 

This  provision,  it  will  be  observed,  is  in  terms 
somewhat  less  comprehensive  than  the  statute 
of  gaming  just  previously  cited,  applying  only 
to  "  contracts  and  assurances,^''  whilst  the  gam- 
ing act  applies  to  "  contracts,  conveyances  and 
assurances^''  as  the  former  statute  of  usury  also 
did.     Whether  there  is  any  significance  in  the 
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change  of  phrase  may  be  doubted.  The  word 
assurance  undoubtedly  embraces  conveyances, 
and  indeed  is  most  propei-ly  applicable  thereto, 
(2  Bl.  Com.  294;  Burr.  Law  Diet.  Assurance, 
Souv.  Law  Diet.  Assur'e) ;  and  it  is  a  rule  in 
the  construction  of  general  revisals  that  the 
old  law  is  not  intended  to  be  altered  unless  such 
intention  plainly  appear  in  the  new  Code. 
(Taylor  v.  Delancey,  2  Ca.  Cas.  (IST.  Y.)  143; 
Parramore  v.  Taylor,  11  Grat.  242;  St.  boat 
Wenonah  v.  Bragdon,  21  Grat.  695.) 

Wherever  the  lender  of  money  at  usurious 
rates  is  plaintiff,  whether  at  law  or  in  equity, 
if  the  defendant  is  able  to  prove  the  usury,  the 
assurance,  as  the  law  stood  prior  to  April  1, 
1873,  was  wholly  avoided;  but  since  that  time, 
and  by  act  of  March  24,  1874,  it  is  only  void 
as  to  the  interest,  (Acts  1873-4,  p.  134,  c.  122). 
This  last  change  in  the  statute  restores  a  very 
marked  diversity,  which  previously  to  April  1, 
1873,  had  subsisted  as  to  the  measure  of  relief 
administered  where  the  lender  of  the  money 
was  plaintiff,  whether  at  law  or  in  equity,  and 
where  the  borrower  invoked  the  aid  of  the 
court  of  chancery.  In  the  latter  case,  unless 
the  object  of  the  application  were  merely  for 
the  collateral  purpose  of  staying  the  consum- 
mation of  the  transaction  until  its  legality 
could  be  enquired  into,  the  general  doctrine 
was  that  in  order  to  obtain  the  aid  of  equity, 
the  borrower  must  himself  do  what  is  equita- 
ble, and  pa}'  what  is  really  due,  including  both 
principal  and  interest;  because  a  court  of  equity 
not  beiiig  positively  bound  ex  debito  justitice,  to 
interfere  in  such  cases  by  an  active  exertion  of 
its  powers,  but  having  a  discretion  on  the  sub- 
ject, may  and  does  prescribe  terms  for  its  in- 
terposition, according  to  one  of  its  favorite 
maxims,  that  ' '  he  who  asks  equity,  must  do 
equity."  (1  Stor.  Eq.  §  301 ;  2  Loiji.  Dig. 
400,  401 ;  Ante,  p.  291  &  seq.) 
31'.  Considerations  made  illegal  by  other  Statutes. 
Thus,  contracts  and  securities  that  may  ori- 
ginate from,  or  be  made  or  obtained,  in  whole 
or  in  part  by  means  of,  any  dealing,  trade  or 
business  with  an  unchartered  hank  of  circula- 
tion, are  void.  (V.  C.  1873,  c.  60,  §  2 ;  Wil- 
son V.  Spencer,  1  Rand.  76 ;  Snyder  v.  Dailey, 
38 
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1  Rand.  101;  McGuire  v.  Ashby,  1  Eand.  101; 

2  Lom.  Dig.  401-'2.)  So  also,  contracts  for 
the  sale  or  deputation  of  any  public  office  (ex- 
cept the  sheriffalty)  are  void  from  considera- 
tions of  public  policy,  although  not  in  terms 
declared  to  be  so.  (V.  C.  1873,  c.  11,  §  5;  2 
Lom.  Dig.  402;  1  Stor.  Eq.  §  295. 

5°.  Considerations  involving  Fraud,  or  othervidse 
■  hostile  to  public  policy. 

The  common  law  allows  fraud  to  be  proved 
in  order  to  vacate  'a  deed,  where  the  fraud  re- 
lates to  the  execution  of  the  instrument ;  as  if  it 
be  misread  to  the  party,  or  he  be  induced  to 
sign  one  instrument  when  he  intended  to  sign 
another;  but  not  where  the  alleged  fi'aud  con- 
sists in  imposing  upon  the  party  in  a  settlement 
of  accounts,  or  by  a  false  or  fraudulent  state- 
ment of  facts,  and  the  like.  (2  Lom.  Dig.  382.) 
And  although  in  Virginia  we  have  a  statute  (V. 
C.  1873,  c.  168,  §  5),  allowing  a  defendant  to 
file  a  plea  alleging  any  such  failure  of  the  con- 
sideration, or  fraud  in  the  procurement  of  a  con- 
tract, or  any  such  breach  of  warranty  of  title  or 
soundness  of  personal  property,  for  the  price  or 
value  of  which  he  entered  into  the  contract,  or 
any  siich  matter  existing  before  its  execution,  or 
any  such  mistake  therein,  or  in  the  execution 
thereof,  as  would  entitle  him  either  to  recover 
damages  at  law  from  the  plaintiff,  or  the  per- 
son under  whom  the  plaintiff  claims,' or  to  relief 
in  equity,  in  whole  or  in  part,  against  the  obliga- 
tion of  the  contract;  yet  there  are  still  many 
cases  in  which  fraud  is  wholly  iiTemediable  at 
law,  and  can  be  adequately  relieved  against  in 
equity  only,  which  often  goes  not  only  beyond, 
but  even  contrary  to  the  rules  of  law ;  whilst  it 
possesses  in  all  cases  of  frauds,  concmTcnt  juris- 
diction witli  the  law-courts,  and  in  many  cases 
an  exclusive  jurisdiction.    (2  Lom.  Dig.  382-'3.) 

In  a  very  noted  case  of  Chesterfield  v.  Jans- 
sen,  (2  Ves.  Sen'r,  155  &  seq.;  S.  C.  1  Wh  & 
Tud.  L.  C.  405  &  seq.),  Lord  Hardwicke  re- 
marked that  the  court  of  equity  had  an  undoubted 
jurisdiction  to  relieve  against  every  species  of 
fraud,  and  lays  down  a  classification  thereof, 
under  five  heads:  namely,  (1),  Actual  fraud 
arising  from  facts  and  circumstances  of  imposi- 
tion; (2),  Fraud  manifested  in  inequitable  and 
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unconscientiouwS  bargains;  (3),  Fraud  presumed 
from  the  circumstances  and  condition  of  the 
parties  contracting;  (4),  Frauds  consisting  of 
imposition  and  deceit  practised  against  other 
persons  not  parties  to  the  fraudulent  contract; 
and  (5),  Fraud  which  infects  catching  hargairis 
with  heirs,  reversioners,  or  other  expectants. 
W.  C. 
iP.  Actual  Fraud,  arising  ivom  facts  and  circum- 
stances of  imposition. 

This  is  the  plainest  case,  and  needs  little  ex- 
position. It  comprises  those  cases  which  arise 
out  of  the  suggestion  of  falsehood,  or  the  sup- 
pression of  truth.  The  suggestion  of  falsehood 
is  a  misrepresentation,  by  acts  or  artifice,  as 
well  as  by  assertion,  with  intent  to  deceive, 
— of  some  thing  material, — in  regard  to  which 
a  known  trust  or  confidence  was  placed  in  the 
party  misrepresenting,  by  the  other  party, — 
which  matter  constituted  an  inducement  or 
motive  to  the  act  or  omission  of  the  party  to 
whom  the  misrepresentation  was  made,  and  by 
which  he  was  actually  misled  to  his  injury; 
and  the  suppression  of  truth  is  an  undue  con- 
cealment or  non-disclosure  of  facts  and  circum- 
stances which  one  party  is  under  a  legal  or 
equitable  obligation  to  communicate,  and  which 
the  other  party  has  a  right,  not  merely  in  con- 
science, but  juris  et  de  jure,  to  know.  Thus, 
where  an  heir  at  law,  who  knew  not  that  the 
will  which  devised  the  estate  away  from  him 
was  defectively  executed,  for  a  trifling  sum  of 
money  released  all  his  I'ight  in  the  land  to  the 
devisee,  by  a  deed  which  recited  that  the  will 
was  duly  executed,  it  was  held  that  the  recital 
that  the  will  was  duly  executed  was  suggestio 
falsi,  and  that  the  concealment  from  the  heir 
that  the  will  was  not  duly  executed  was  sup- 
pressio  veri,  either  of  whicii,  and  much  more 
both,  would  invalidate  the  deed  of  release.  (2 
Lom.  Dig.  384-'5;  1  Stor.  Eq.  §  191  &  seq., 
207  &  seq.;  Broderick  v.  Broderick,  1  P. 
Wms.  239.  See  Lee  v.  Munroe,  7  Cr.  368 ; 
Smith  V.  Kichards,  13  Pet.  26;  Stuart  v.  Lud- 
dington,  1  Rand.  403;  Crump  v.  U.  S.  Min- 
ing Co.,  7  Grat.  353.) 
2p.  Fraud  manifested  in  Inequitable  and  Uncon- 
scientious bargains. 
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Here  the  fraud  is  apparent  from  the  intrinsic 
nature  and  subject  of  the  bargain  itself,  being 
such  as  no  man  in  his  senses,  and  not  under  a 
delusion,  would  make,  on  the  one  hand,  and 
no  honest  and  fair  man  would  accept,  on  the 
other.     (2  Lom.  Dig.  383,  386.) 

Mere  inadequacy  of  price,  standing  by  itself, 
and  independent  of  other  circumstances,  is  not 
sufficient  to  set  aside  a  transaction.  But  in- 
adequacy, accompanied  by  other  circumstances 
{e.  g.,  weakness  of  understanding  in  the  grantor 
or  grantee,  or  standing  in  a  relation  of  influence), 
may  readily  make  out  a  case  of  fraud  (Samuel 
V.  Marshall,  3  Leigh,  567;  Greer  v.  Greers,  9 
Grat.  330);  and  it  is  said  that  if  the  inade- 
quacy be  so  gross  and  manifest  that  it  cannot 
be  stated  to  a  man  of  common  sense  without 
shocking  the  conscience  and  confounding  the 
judgment,  it  suffices  of  itself  (in  the  absence 
of  adequate  explanation),  to  prove  that  a  fraud- 
ulent advantage  was  taken,  as  it  shows  that 
the  person  did  not  understand  the  bargain  he 
made,  or  that  he  was  so  oppressed  that  he  was 
glad  to  make  it,  knowing  its  inadequacy.  (2 
Lom.  Dig.  386 ;  McKinney  v.  Pinkard,  2  Leigh, 
149 ;  Osgood  v.  Franklin',  2  Johns.  C,  R.  1,  23 ; 
1  Wh.  &  Tud.  L  C.  420  ) 
.  Fraud  presumed  from  the  circumstances  and 
concUtton  of  the  Parties  contracting. 

This  class  comprehends  cases  where  advan- 
tage has  been  taken  of  the  mental  weakness, 
or  of  the  necessities  or  actual  condition  of  one 
of  the  contracting  parties,  putting  him  under 
the  power  of  the  other ;  or  of  undue  influence 
arising  out  of  the  natural  or  social  relations  in 
which  the  parties  stand  to  each  other;  or  of 
business  relations  inconsistent  for  the  time  be- 
ing with  the  transaction  in  question.  (2  Lom. 
Dig.  387,  &  seq.) 

Weakness  of  mind  alone,  where  there  is  a 
legal  capacity  for  business,  does  not  invalidate 
an  instrument;  but  if  connected  with  anj'  cir- 
cumstances of  surprise,  inadequate  considera- 
tion, imdue  influence,  or  the  like,  it  affords 
strong  and,  in  general,  satisfactory  proof  of 
fraud.  The  question  always  is,  whether  the 
party  has  yielded  an  intelligent  and  willing 
consent  to  the  transaction;  and   if  it   appear, 
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considering  all  the  facts — mental  weakness  be- 
ing one, — tliat  such  consent  is  wanting,  the  act 
is  void.  But  the  influence  resulting  from  at- 
tachment, or  the  mere  desire  to  gratify  an- 
other's wishes,  if  the  party's  free  agency  be 
not  impaired,  does  not  affect  the  validity  of  the 
act  any  more  than  does  the  fact  that  it  seems 
to  others  unreasonable,  impriident,  or  unac- 
countable. (2  Lom.  Dig.  388 ;  Harvey  v.  Pecks, 
1  Munf.  518 ;  Samuel  v.  Marshall,  3  Leigh,  567; 
Greer  v.  Greers,  9  Grat.  330.) 

Intoxication  invalidates  all  contracts  and 
conveyances  by  the  intoxicated  party,  when 
either — -fiTst,  the  intoxication  was  procured  by 
the  other  contra(;ting  party ;  or  when,  second, 
he  took  advantage  of  it;  or  when,  third,  the 
individual  was  so  drunk  as  not  to  know  what 
he  did,  having  no  agreeing,  because  no  appre- 
hending mind.  (2  Lom.  Dig.  390-'91 ;  1  Stor. 
Eq.  §  231,  &  seq ;  Harvey  v.  Pecks,  1  Munf. 
518;  Whitehorn  v.  Hines,  1  Munf.  577;  Ar- 
nold V.  Hickman,  6  Munf.  15,  172;  Keynolds 
V.  Waller,  1  Wash.  164 ;  Wigglesworth  v.  Stoon, 

1  H.  &  M.  70;  Ante,  p.  573-'4,  &  seq.) 
Transactions  between  parent  and  cliild,  and 

guardian  and  ward,  are  looked  upon  with  jeal- 
ousy, and  if  improper  advantage  is  taken  of 
the  parental  or  tutorial  authority,  they  will  be 
invalidated;  and  as  between  guardian  and 
ward,  it  is  established  that  a  deed  of  gift,  or 
release  made  by  the  ward  soon  after  coming 
of  age,  and  at  the  very  time  of  accounting  and 
delivering  up  the  estate,  or  before  delivering 
of  the  estate  without  any  settlement,  is  abso- 
lutely void,  upon  a  principle  of  public  policy, 
as  constructively  fraudulent,  although,  in  truth, 
it  be  fair,  and  much  more  if  the  circumstances 
evince  actual  fraud.  (2  Lom.  Dig.  391-2;  1 
Stor.  Eq.  §  317,  &  seq. ;  Waller  v.  Armistead, 

2  Leigh,  11.) 

A  similar  principle  is  applicable  to  grants 
obtained  by  a  person  having  a  spiritual  as- 
cendency over  another  who  is  in  a  state  of  re- 
ligious delusion  or  extravagant  excitement.  (2 
Lom.  Dig.  392;  Norton  v.  Kelley,  2  Eden. 
286;  Hugein  v.  Baseley,  14  Ves.  273.) 

It  should  be  observed,  however,  that  where 
a  legal  capacity  is  shown  to  exist,  that  the 
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party  had  suiEcient  understanding  to  compre- 
hend clearly  the  nature  of  the  business — that 
he  consented  freely  to  the  special  matter  about 
■which  he  was  engaged,  and  no  fraud  or  undue  in- 
fluence is  shown  to  have  been  used  to  bring  about 
the  result. — the  validity  of  the  disposition  can- 
not be  impeached,  however  unreasonable,  or 
imprudent,  or  unaccountable  it  may  seem  to 
others.     (Grreer  v.  Greers,  9  Grat.  333.) 

Trustees,  agentig,  attornies,  and  other  per- 
sons occupying  a  iiduciary  relation,  are  peremp- 
torily inhibited  from  dealing  for  their  own- 
henefit,  touching  the'  subject-matter  committed 
to  them;  and  any  such  transactions  are  re- 
garded as  constructively  fraudulent,  and  void- 
able at  the  election  of  the  beneficiary.  (2  Lorn. 
Dig.  392-'3  ;  1  Stor.  Eq.  §  311  to  316,  a;  Ante 
p.  212-'13  &  seq ;  Vol.  1,  p.  228 ;  Moseley  v. 
Buck,  3  Munf .  232 ;  Buckles  v.  Lafferty,  2  Bob. 
294;  Bailey's  Adm'r  V.  Robinson,  1  Grat.  4,  9, 
10 ;  Armistead  v.  Hundley,  7  Grat.  52 ;  How- 
ery  v.  Helms  &  als,  20  Grat.  1,  7,  &c.) 
^P.  Frauds  consisting  of  imposition  and  deceit 
practised  against  other  persons,  not  parties  to 
the  Fraudulent  Contract. 

"Particular  persons,  in  contracts,"  says  Lord 
Hardwicke,  in  Chesterfield  v.  Janssen,  2  Yes. 
Sen'r,  156  (1  Wh.  &  Tud.  406-'7),  "shall  not 
only  transact  hona  fide  between  themselves, 
but  shall  not  transact  ?nala  fide  in  respect  of 
other  iDersons,  who  stand  in  such  relation  to 
either  as  to  be  affected  by  the  contract,  or  the 
consequences  of  it, "  Hence  clandestine  agree- 
ments to  return  part  of  the  portion  of  the  wife, 
or  provision  stipulated  for  the  husband,  to  the 
parent  or  guardian ;  or  conveyances  or  bonds 
taken  as  rewards  for  securing  marriages ;  or  a 
secret  agreement  of  a  debtor  compoimding  with 
his  creditors,  that  if  a  certain  one  of  them  will 
sign  the  deed,  he  will  pay  him  more  than  a 
ratable  proportion  of  his  debt ;  all  these  will 
be  set  aside  in  equity,  as  injm-ious  to  the  third 
persons  who  are  thereVjy  respectively  deceived. 
(2  Ves.  156  ;  S.  C.  1  Wh.  &  Tud.  L.  C.  406-'7.) 

So  a  conveyance  made  by  a  feme  sole,  in  con- 
templation of  marriage,  without  the  intended 
husband's  knowledge,  is  deemed  in  fraud  of  his 
marital  rights,  apd  therefore  void  (Waller  v. 
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Armi stead,  2  Leigh,  14) ;  and  by  parity  of  rea- 
son, if  a  man  seised  in  fee  of  lands,  should, 
just  before  his  marriage,  without  the  privity  of 
the  intended  wife,  convey  the  same,  it  deprives 
the  wife  of  her  dower  therein,  and  is  liable  to 
be  invalidated  at  her  instance,  as  in  fraud  of 
her  rights  (2  Lorn.  Dig.  397).  This  principle, 
however,  is  subject  to  several  qualifications. 
Thus,  it  is  admissible  for  the  wife  in  contem- 
plation of  marriage,  to  convey  her  property 
without  the  husband's  knowledge  in  order  to  se- 
cure a  just  debt  (Fletcher  &  wife  v.  Ashley  & 
als,  6  Grat.  332) ;  arid  even  to  provide  for  the 
children  of  a  previous  marriage  (3  Lorn.  Dig. 
396-'7).  She  may  also  convey  her  property 
to  whom  she  will,  if  it  be  done  before  the  mar- 
riage is  contemplated,  notwithstanding  it  may 
occur  soon  after.  (2  Lom.  Dig.  394;  Strath- 
more  V.  Bowes,  2  Cox,  28 ;  S.  C.  1  Ves.  Jun'r, 
22;  S.  C.  1  Wh.  &  Tud.  395;  Gregory  &  al 
V.  Winston,  23  Grat.  102.) 

But  the  instances    under  this  head,  of  the 
greatest  practical  importance  and  interest,  are 
those  which  relate  to  fravds  committed  upon 
creditors  and  subsequent  purchasers,  which  will 
require  to  be  unfolded  in  order. 
W.  C. 
11.  English  Statutes  of  Fraudulent  (Conveyances. 
The  English  statutes  of  fraudulent  convey- 
ances are  13  Eliz.  c.  5,  and  27  Eliz.  c.  4.    The 
first  applies  to  both  lands  and  chattels,  and  is 
intended  to  protect  creditors,  as  well   subse- 
quent as  existing;  whilst  27  Eliz.  applies  to 
lands  alone,  and  was  designed  for  the  benefit 
of  siJ)sequent  purcfMsers. 

It  has  been  said  by  very  high  authority, 
(Lord  Mansfield  in  Cadogan  v.  Kennett,  Cowp. 
434;  C.  J.  Marshall  in  Hamilton  v.  Kussell, 
1  Cr.  309,  316;  and  Judge  Roane  in  Fitz- 
hugh  V.  Anderson  &  als,  2  H.  &  M.  302), 
that  tlie  principles  and  rnles  of  the  common 
law  are  so  strong  against  fraud  in  every  shape, 
that  the  common  law  would  have  attained 
every  end  proposed  by  tliese  statutes.  This, 
however,  seems  somewhat  too  strong  a  state- 
ment. The  common  law  would  certainly 
avoid  any  fraudulent  conveyance  made  to  de- 
ceive one  who  has  an  existing  debt  or  right,  but 
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if  the  gift  were  precedent  to  the  right  or  debt, 
there  is  no  way  in  such  case  at  common  law 
to  set  the  conveyance  aside.  (Bac.  Abr.  Fraud 
(C);  Twyne's  Case,  3  Co.  83.) 
2"*.  The  Vii-ginia  Statute  of  Fraudulent  Convey- 
ances. 

The  character  and  effect  of  the  Yirginia 
statute  of  fraudulent  conveyances  will  best 
be  unfolded  in  connexion  with  (1),  Its  tenor; 
(2),  The  parties  as  to  whom  it  avoids  fraudu- 
lent conveyances ;  and  (3),  The  circumstances 
under  which  it  invalidates  such  conveyances ; 
W.  C. 
l'^.  The  Tenor  of  the  Virginia  Statute  of  Fraud- 
ulent Conveyances. 

"Every  gift,  conveyance,  assignment,  or 
transfer  of,  or  charge  upon  any  estate,  real 
or  personal,  every  suit  commenced,  or  decree, 
judgment  or  execution  suffered  or  obtained, 
and  every  bond  or  other  writing  given  with 
intent  to  delay,  hinder,  or  defraud  creditors, 
purchasers  or  other  piersons,  of,  or  from  what 
they  are  or  may  be  lawfully  entitled  to,  shall, 
as  to  such  creditors,  purchasers,  or  other  per- 
sons, their  representatives,  or  assigns,  be 
void.  This  section  shall  not  affect  the  title 
of  a  purchaser  for  valuable  consideration, 
unless  it  appear  that  he  had  notice  of  the 
fraudulent  intent  of  his  immediate  grantor, 
or  of  the  fraud  rendering  void  the  title  of 
such  grantor."     (V.  C.  1873,  c.  114,  §  1.) 

"  Every  gift,  conveyance,  assignment, 
transfer  or  charge,  which  is  not  upon  con- 
sideration deemed  valuable  in  law,  shall  be 
void  as  to  creditors,  whose  debts  shall  have 
been  contracted  at  the  time  it  was  made,  but 
shall  not  on  that  account  merely,  be  void  as 
to  creditors  whose  debts  shall  have  been  con- 
tracted, or  as  to  purchasers  who  shall  have 
purchased,  after  it  was  made  ;  and  though 
it  be  decreed  to  be  void  as  to  &  prior  credi- 
tor, because  voluntary,  it  shall  not  for  that 
cause  be  decreed  to  be  void  as  to  subsequent 
creditors  or  purchasers.''^  (V.  C.  1873,  c. 
114,  §  2.) 

These  provisions,  in  pursuance  of  a  rule 
applicable  to  all  statutes  made  against  fraud, 
are  to  be  liberally  expounded  for  the  sup- 
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pression  of  the  fraud.     (2  Lom.  Dig.  419  ; 
2  Bl.  Com.  88  ;  Twyne's  Case,  3  Co.  82  a.) 
2"^.  The    Parties   as    to    whom    the    "Virginia 
statute  avoids  the  Fraudulent  Conveyance. 

The  statute  avoids  the  conveyance  as  to 
the  creditors,  purchasers  and  other  persons, 
whom  the  maker  of  the  conveyance  designed 
to  hinder,  delay  or  defraud  by  it,  and  as  to 
them  alone.  As  between  the  parties  and 
persons  claiming  under  them,  the  convey- 
ance is  unimpeachable.  It  is  a  maxim, 
adopted  from  the  civil  law,  in  both  our  law 
and  equity  courts,  that  nemo  allegans  suatn, 
turpitudinem  est  audiendus;  and  in  pursu- 
ance of  it,  wherever  the  plaintiff  and  defen- 
dant have  participated  in  transactions,  for 
the  purpose  of  injuring  others,  or  in  viola- 
tion of  law  or  public  policy  in  order  to  dis- 
courage such  transaction,  neither  will  be 
helped,  either  at  law  or  in  equity,  save  only 
so  far  as  public  policy  may  require.  Hence, 
where  property  is  fraudulently  transferred, 
the  grantor  cannot  recover  it  from  the  fraud- 
ulent grantee,  because  thus  the  iniquitous 
object  sought  to  be  accomplished  is  most 
effectually  frustrated,  and  the  temptation  to 
practise  such  devices  is  best  removed.  On. 
the  other  hand,  where  the  enforcement  of 
the  fraudulent  or  vicious  conveyance  will 
most  surely  attain  those  ends  it  will  be  en- 
forced, and,  therefore,  a  fraudulent  grantee, 
although  in  pari  delicto  with  the  grantor,  is 
allowed  to  establish  his  claims  to  tlie  pro- 
perty, whilst  the  grantor  is  not  permitted  to  ' 
defeat  it  by  alleging  the  fraud.  In  short, 
the  transaction  is  enforced  or  avoided,  both 
at  law  and  in  equity,  as  may  best  answer  the 
purposes  of  discouraging  such  evasions  of 
fair  dealing,  or  of  sound  policy;  and  it  is  for 
this  purpose,  and  not  because  the  defendant 
is  on  his  own  account  entitled  to  any  favor, 
that  tlie  rule  is  established,  that  in  pari  de- 
licto potior  est  conditio  defendentis.  (2  Lom. 
Dig.  408-'9, 459 ;  Starke's  Ex.  v.  Littlepage, 
4  Rand.  369 ;  Chamberlayne  v.  Temple,  2 
Hand.  384;  James  v.  Bird's  Adm'r,  8  Leigh, 
610;  Terrell  v.  Imboden,  10  Leigh,    321; 
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Owen  V.  Sharp  &  ux,  12  Leigh,  427.     See 
Harris  v.  Harris,  23  Grat.  738.) 

It  is  worth  while  to  observe  that  the 
maxim  referred  to  {nemo  allegans  suam  tur- 
pitudinem,  est  audiendus),  does  not  exclude 
a  confederate  in  the  fraud  from  disclosing  it 
at  the  instance,  and  for  the  benefit  of  third 
persons,  e.  g.  creditors.  Thus,  one  of  the 
grantors  in  a  conveyance  impeached  by  cred- 
itors as  fraudulent,  is  a  competent  witness 
for  the  creditors  to  prove  the  fraud.  (Brown 
&  al  V.  Molineaux  &  als,  21  Grat.  548.) 
8''.  The  Circumstances  under  which  the  Vir- 
ginia Statute  invalidates  the  Fraudulent 
Conveyance. 

Conveyances  are  invalidated  by  the  eflfect 
of  the  statute,  (1),  Where  there  is  an  actually 
fraudulent  intent;  and  (2),  Where  a  fraud- 
ulent intent  is  implied. 
W.  C. 
1^.  Where  there  is  an  cuAuaUy  Fraudident 
latent. 

However  valuable  may  have  been  the 
consideration  paid,  an  actually  fraudulent 
intent  concurred  in  hy  ioth  parties,  grantee 
as  well  as  grantor,  always  vitiates  the  con- 
veyance, as  indeed  the  statute  expressly 
declares;  affirmatively,  by  pronouncing  its 
nullity, -and  negatively,  by  providing  that 
it  shall  not  be  void  if  founded  on  a  valu- 
able consideration,  and  the  grantee  had  no 
notice  of  the  fraudulent  intent.  It  should 
therefore  be  specially  observed,  that  in 
order  that  the  conveyance  may  fall  within 
the  condemnation  of  the  statute,  the  grantee 
must  he  privy  to  the  fraudulent  design,  and 
ciilludc  with  the  grantor  in  accomplishing 
it.  (2  Lorn.  Dig.  419-'20,  449;  Briscoe 
V.  Clark,  1  Kand.  213;  Garland  v.  Eives, 
4  Hand.  282;  Magniac  v.  Thompson,  7 
Pet.  393.) 

A  conveyance  not  fraudulent  in  its  in- 
ception Cannot  become  so  by  matters  sub- 
sequent, for  the  statute  requires  that  the 
act  sfiould  he  done  with  the  criminal  intent. 
But  still,  if  it  be  afterwards  employed  for 
a  fraudulent  purpose,  a  court  of  equity  will 
interpose  to  prevent  such  a  use  of  it.     (2 
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Lom.    Dig.   420;    Claytor  v.  Anthony,  6 
Eand.  306-'7.) 

The  hadges  whereby  a  fraudulent  intent 
may  be  discovered  are  very  numerous.  ^Six 
are  named  in  Twyne's  case  (3  Co.  81  a),  as 
follows : 

1st,  That  the  gift  is  general  of  all  one's 
property,  without  exception  of  apparel  or 
anything  of  necessity ;  for  it  is  commonly 
said  quod  dolus  versatur  in  generalibus. 

2nd,  That  the  donor  continues  in  posses- 
sion, and  uses  the  goods  as  his  own,  and  by 
reason  thereof,  he  trades  and  traffics  with 
others,  and  defrauds  or  deceives  them. 

3rd,  That  it  is  made  in  secret,  for  dona 
clandsstina  sunt  semper  suspidosa. 

4th,  That  it  is  ra&Aependinq  the  writ  or  suit. 

5th,  That  there  is  a  trust  between  the  par- 
ties, the  donor  still  possessing  all;  for  fraud 
is  always  apparelled  and  clad  with  a  trust, 
and  a  trust  is  the  cover  of  fraud. 

6th,  That  the  deed  contains  that  the  gift 
was  made  honestly,  ti'uly,  and  hona  fide ; 
for  clausulcB  inconsuetutm  semper  inducunt 
suspieionem. 

It  will  be  readily  perceived  that  the  re- 
taining possession  may  be  provided  for  in 
the  conveyance  itself,  and  .  be  consistent 
with  its  terms  and  objects,  in  which  case 
the  suspicion  which  it  engenders  is  at  least 
mitigated;  and  it  will  be  also  perceived 
■  that,  as  in  the  case  of  lands,  possession  is' 
not  the  principal  indicium  of  ownership,  so 
it  does  not  excite  the  same  degree  of  mis- 
trust if  the  grantor  retains  them,  as  it  does 
in  the  case  of  chattels.  (2  Lom.  Dig. 
421;  Charlton  v.  Gardner,  11  Leigh,  281; 
Davis  V.  Turner,  4  Grat.  422.  )• 

Any  provision  contained  in  the  convey- 
ance tending  to  delay,  hinder  or  defraud 
creditors  or  purchasers,  will  invalidate  it. 
An  unreasonable  postponement  of  the 
period  of  sale  and  of  payment  has  been 
thought  to  have  such  effect,  as  for  ten  years, 
or  even  for  three,  but  not  for  two.  (2  Lom. 
Dig.  422;  GTarland  v.  Rives,  4  Eand.  282; 
Lewis  V.  Caperton's  Ex'ors,  8  Grat.  148; 
Paris  V.  Cochran,  11  Grat.  348;  Dance  v. 
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Seamau,  Id.  781-'2.)  But  there  seems- 
much  reason  to  consider  that  no  postpone- 
ment of  the  sale  could  operate  a  fraud 
upon  otlier  creditors,  since  they  might  pro- 
ceed at  once  to  subject  to  their  debts  by  a 
proceeding  in  equity,  if  not  at  law,  what- 
ever interest  the  grantor  had  reserved. 
(Skipwith  V.  Cunningham,  8  Leigh,  271; 
Lewis  V.  Caperton's  Ex'ors,  8  Grat.  148; 
Cochran  v.  Pajis,  4  Grrat.  348;  Dance  v. 
Seaman  &  als,  Id.  781-'2  ;  Marks  &  als  v. 
Hill  &  als,  15  Grrat.  420 ;  Sipe  v.  Earman, 
26  G-rat.  566,  569. 

To  reserve  any  benefit  to  the  grantor 
himself,  or  to  introduce  limitations  and 
contingencies  such  as  will  give  him  control 
over  the  property  or  its  proceeds,  so  as  to 
enable  him,  in  effect,  to  defeat  the  convey- 
ance (Lang  V  Lee,  3  Rand.  410;  Barnes 
V.  Janney,  11  Leigh,  100 ;  Sheppard  v. 
Turpin,  3  Grat.  374 ;  Spence  v.  Bagwell, 
6  Grat.  444 ;  Addington  v.  Etheridge,  12 
Grat.  436) ;  to  reserve  the  power  of  revo- 
cation of  the  conveyance ;  to  select,  as 
trustee,  one  disqualified  by  illness,  mental 
infirmity,  or  distance;  to  stipulate  for  the 
maintenance  of  the  grantor  or  his  family, 
or  for  his  employment  at  a  fixed  salary; 
all  these  will  render  the  assignment  fraud- 
ulent.    (2  Lom.  Dig.  424-"5.) 

To  prefer  one  creditor  to  another  (neither 
having  any  lien)  is  not  immoral  nor  illegal, 
save  so  far  as  it  is  prohibited  by  the  bank- 
rupt act.  (2  Lom.  Dig.  423-'4;  James's 
Bankrupt  L.  152,  &  seq.,  261,  §  39.)  The 
bankrupt  law  declares  that  it  shall  be  an 
act  of  iankruptcy,  exposing  the  party  to 
the  action  of  that  law,  at  the  instance  of  his 
creditors,  for  "  one  being  bankrupt  or  in- 
solvent, or  in  contemplation  of  bankruptcy 
or  insolvency,"  to  make  "any  payment, 
gift,  grant,  sale,  conveyance  or  transfer  of 
money  or  other  property,"  &c.,  with  intent 
to  give  a  preference  to  one  or  more  of  his 
creditors,  or  sureties,  &c.;  and  the  assignee 
maj'  rec'over  back  the  money  or  property, 
(fcc,  if  tlie  person  receiving  it  had  reason- 
aible  cause  to  believe  that  a  fraud  on  the 
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bankrupt  act  Avas  intended,  or  that  the 
debtor  was  insolvent;  and  such  creditor  is 
not  allowed  to  prove  his  debt.  (§  39, 
James's  B'krupt  L.  261;  Eev.  Stats.  U.  S.  § 
6021.)  Nor  does  it,  at  common  law,  viti- 
ate the  assignment  to  incorporate  a  proviso 
that  the  creditors  who  avail  themselves  of 
the  deed  shall  release  so  much  of  their 
debts  as  are  not  satisfied  by  its  proceeds — 
that  is,  supposing  the  lohole  of  the  grantor's 
property  is  conveyed.  (2  Lorn.  Dig.  425 
to  427  ;  Skipwitli  v.  Cunningham,  8  Leigh, 
272;  Kevan  v.  Branch,  1  Grat.  274;  Phip- 
pin  V.  Durham,  8  Grat.  457.) 

An  assignment  for  the  benefit  of  sundry- 
creditors  may  be  void  for  fraud  as  to  some, 
and  valid  as  to  others.      (2  Lom.  Dig.  427  ; 
Skipwith  V.  Cunningham,  8  Leigh,  272.) 
2^  Where  a  Fraudulent  Intent  is  Itivplied. 
Let  us  note  the  doctrine  as  to  the  impli- 
cation   of  a  fraudulent   intent   in    respect 
of  (1),  Creditors;  and  (2),  Purchasers ; 
W.  C. 
1*.  Doctrine  as  to  Creditors. 

The  denunciation  of  the  statute  of  13 
Eliz.  c.  5,  was  levelled  against  all  gifts, 
grants,  ifcc,  devised  of  fraud  with  intent 
to  delay,  hinder,  and  defraud  creditors  and 
others  of  their  just  and  lawful  actions, 
suits,  debts,  damages,  &c  ,  leaving  it  to  be 
determined  in  each  case,  according  to  the 
facts,  whether  the  criminal  intent  existed 
or  not.  The  question  then  soon  presented 
itself,  what  inference  as  to  such  criminal 
intent  might  properly  be  derived  from  the 
fact  that  a  conveyance  or  other  transac- 
tion, alleged  to  be  fraudulent,  was  gratu- 
itous, and  without  consideration,  or  as  it 
is  usual  to  designate  it,  voluntary.  Upon 
this  point  considerable  diversity  of  opin- 
ion has  prevailed  from  time  to  time,  but  the 
weight  of  authority  in  England,  however 
it  may  be  otherwise  in  later  times,  (Lush 
V.  Wilkinson,  5  Yes.  384,  387,  &  n  (6) ; 
Townsend  v.  Westacot,  2  Beav.  (17  Eng. 
Chan.),  345 ;  Gale  v.  Wilkinson,  8  M.  & 
W.  410;  Shears  v.  Kogers,  3  B.  &  Ad. 
(23  E.   C.   L.),  362;  Kehr  v.  Smith,  20 
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Wal.  35 ;  Lloyd  v.  Fulton,  1  Otto.  485), 
was  long  in  favor  of  the  proposition  that 
a  voluntary  conveyance  is  alwaj's  to  be 
deemed  fraudulent  as  to  existing  dehts,  and 
if  the  party  is  indebted  at  the  time,  is 
prima  fade  fraudulent  as  to  subsequent 
creditors  also;  subject,  however,  to  have 
this  prima  facie  presumption  repelled  by 
proving  that  the  existing  debts  are  charged 
on  the  land,  or  that  there  is  left  in  the 
grantor's  hands  an  ample  remnant  of  es- 
tate to  satisfy  them  without  any  definite  irrv- 
prohability  that  it  will  be  so  applied,  (2 
Lom.  Dig.  429;  Townsend  v.  Windham,  2 
Yes.  Sen'r,  10);  and  this  view  was  approved 
and  sustained  by  Chan.  Kent  in  the  much 
considered  case  of  Eeade  v.  Livingston,  3 
Johns.  C.  R.  500 ;  and  seems  to  have  been 
at  one  time  adopted  in  Virginia  also. 
(Chamberlayne  v.  Temple,  2  Rand.  384, 
399.) 

The  Yirginia  courts,  however,  were  not 
in  the  sequel  disposed  to  allow  so  much 
force  to  the  presumption  of  fraud  arising 
from  the  voluntary  character  of  the  co6- 
veyance.  They  placed  existing  and  sub- 
sequent creditors  in  the  same  category, 
holding  that  the  fact  of  there  being  exist- 
ing debts  when  the  gratuitous  gift  was 
made,  is  prima  fade  evidence  of  a  fraud- 
ulent intent  as  to  both  classes;  but  that 
svich.  prima  fade  presumption  may  be  re- 
pelled as  to  either,  by  the  circumstances 
above  stated,  namely,  that  existing  debts 
are  provided  for  out  of  the  property  con- 
veyed, or  that  an  ample  remnant  is  left  in 
the  grantor's  hands  to  satisfy  them,  with- 
out any  definite  improbability  that  it  will 
be  so  applied.  (Hutchison  v.  Kelly,  1  Rob. 
123  ;  Bank  of  Alexandria  v.  Patton,  Id. 
499;  Hunters  V.  Waite,  3  Grat.  36  &  seq; 
Johnston  v.  Zane's  Trustees,  &c.,  11  Grat. 
557;  Hopkirk  v.  Randolph,  2  Brock.  132; 
Hinde's  Lessee  v.  Longworth,  11  Wheat. 
199.)  And  this  phase  of  the  doctrine  is 
believed  to  be  now  the  prevailing  one 
in  this  country.  (Sexton  v.  Wheaton,  1 
Am.  L   C.  68  &  seq;  Lush  v.  Wilkinson, 
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5   Ves.  387,  n   (h);  Kehr  v.  Smith,  20. 
Wal.  35;  Lloyd  v.  Fulton,  1   Otto,  485; 
Weed  V.  Davi's,  25  Ga.  686.) 

But  the  second  section  of  the  statute 
above  cited  (V.  C.  1873,  c.  114,  §  2)  has 
determined  the  law  with  us,  in  favor  of 
*  Chancellor  Kent's  decision  in  Reade  v. 
Livingston  (3  Johns.  C  R.  500),  namely, 
that  voluntary  conveyances  are  to  be  reck- 
oned always  fraudulent  as  to  existing 
creditors,  but  that  as  to  subsequent  credi- 
tors, their  validity  will  depend  on  the  cir- 
cumstances already  twice  stated.  As  to 
subsequent  creditors,  then,  the  doctrine  is 
this :  If  the  donor  in  a  voluntary  convey- 
ance, be  indebted  at  ■  the  time  he  gives 
away  his  property,  the  gift  is  absolutely 
fraudulent  and  void  as  to  existing  credi- 
tors, and  is  pnma  facie  presumed  to  be 
f  i-audulent  as  to  subsequent  creditors ;  but 
that  presumption  may  be  repelled  by  show- 
ing that  the  existing  debts  were  charged 
on  the  property  given,  and  only  the  sur- 
plus bestowed  on  the  donee,  or  by  showing 
that  the  donor  retained  in  his  hands  a  rem- 
nant of  estate  amply  sufficient  to  meet  the 
existing  demands  against  him,  without  any 
definite  imjjrobability  that  it  will  be  so  ap- 
plied. And,  on  the  other  hand,  it  is  es- 
tablished that  if  the  donor  be  not  indebted 
at  the  date  of  the  voluntary  conveyance, 
that  affords  a  presumption  that  there  is  no 
fraud  in  the  gift,  a  presumption  which  may 
be  repelled,  however,  by  showing  that 
the  donor  immediately  contracted  a  large 
amount  of  indebtedness,  or  by  any  other 
proof  that  he  designed  to  defraud  the  sub- 
sequent creditors.  (Bac.  Abr.  Fraud  (C) ; 
2  Lpm.  Dig.  431;  Johnston  v.  Lane's 
Trustees  &  als.,  11  Grat.  561;  Townsend 
V.  Windham,  2  Ves.  Sen'r,  11;  Russel  v. 
Hammond,  1  Atk.  15 ;  Stileman  v.  Ash- 
down,  2  Atk.  481 ;  Fitzer  v.  Fitzer,  2  Atk. 
511;  Richardson  v.  Smallwood,  Jac.  552; 
Sexton  V.  Wheaton,  8  Wheat.  246.) 

As  to  the  period  within  whicti  a  convey- 
ance charged  to  be  fraudulent  must  be  as- 
sailed by  creditors,  there  was  no  specific 
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statutory  provision  until  Ist  July,1850.  It 
cannot  be  said,  however,  that  the  case  was 
without  limitation,  for  as  the  conveyance, 
if  fraudulent,  was  void,  the  property  was 
liable  to  be  subjected  by  the  creditor,  as 
soon  as  he  acquired  a  right  to  charge  any 
property  of  the  debtor ;  and  if  he  sought 
to  do  so  by  action  or  execution,  the  limit- 
ation prescribed  for  such  cases  was  appli- 
cable; or  if  he  essayed  to  charge  the  pro- 
property  by  biU  in  equity,  that  might 
have,  perhaps,  been  considered  as  subject 
by  analogy  to  a  like  bar,  or  at  all  events 
\  was    liable    to  the  rule,  in  pm'suance  of 

"  which  com-ts  of  chancery  discountenance 
stale  demands.  (Huston's  Adm'r  v.  Can- 
tril  &  als,  11  Leigh,  149,  160,  174-'5; 
Wilson  V.  Buchanan,  7  Grat.  343-'4.) 

But  by  statute  at  present,  proceedings 
to  impeach  a  conveyance  as  fraudulent, 
because  and  merely  because  it  is  voluntary., 
are  limited  in  Virginia  to  five  years  from 
its  date.  "No  gift,  conveyance,  assign- 
ment, transfer,  or  charge,"  sa^'s  the  stat- 
ute, "  which  is  710^,  on  consideration,  deemed 
valuable  in  law,  shall  be  avoided,  either  in 
whole  or  in  part,  for  that  cause  only,  un- 
less within  ^;?i>e  years  after  it  is  made,  suit 
be  brought  for  that  purpose,  or  the  sub- 
ject thereof,  or  some  part  of  it,  be  dis- 
trained or  le\-ied  upon  by  or  at  the  suit  of  a 
creditor,  as  to  whom  such  gift,  conveyance, 
assignment,  transfer,  or  charge  is  declared 
to  be  void  by  the  second  section  of  the 
114-th  chapter."   (Y.  C.  1873,  c.  146,  6  16.) 

The  idea  of  this  limitation  may  have 
been  suggested  by  the  case  of  Huston's 
Adm'r  v.  Cantril  &  al,  11  Leigh,  136, 149 
&  seq.,  in  which  an  attempt  was  made  to 
annul  a  voluntary  conveyance  thirty- 
seven  years  after  its  date.  We  have  seen 
that  the  limitation  is  not  applicable  to 
cases  of  acttial  fraud,  but  only  to  such 
conveyances  as  are  charged  with  fraud  for 
no  other  reason  than  that  they  are  voluro- 
tary.  (Snoddy  v.  Haskins  &  als,  12  Grat. 
368.) 

The    fact    that    a    conveyance   is   not 
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founded  on  valuable  consideration,  but  is 
voluntary,  being  attended  with  inferences 
so  prejudicial  to  the  grantee,  it  is  of  course 
sought  to  be  obviated  by  endeavoring  to 
jEind  in  the  transaction  something  vs^hich 
may  amount  to  such  valuable  considera- 
tion wherever  there  is  any  pretext  to  do  so. 
Such  valuable  consideration  va.a,j  arise  in 
various  ways,  and  when  there  is  no  actual 
fraud,  and  the  consideration  is  materially 
short  of  the  value  of  the  property,  equity 
will  allow  the  conveyance  to  stand  as  se- 
curity for  the  amount  of  the  consideration, 
and  subject  the  surplus  to  the  grantor's 
creditors.  (Henderson  v.  Hunton,  26 
Grat.  934.) 

Marriage  has  always  been  considered 
an  eminently  valuable  consideration;  and 
a  settlement  before  m.arriage,  and  in  con- 
templation of  it,  is,  therefore,  never  volun- 
tary, but  where  there  is  no  actual  fraud  is 
good  against  everybody.  Nor  is  it  ma- 
terial that  the  husband  is  ever  so  much 
indebted,  and  the  woman  knows  it.  His 
ante-nuptial  settlement  upon  her  is  not 
thereby  invalidated.  (2  Lom.  Dig.  434; 
Wheeler  v.  Caryl,  1  Ambl.  121 ;  Magniac 
V.  Thompson,  7  Pet.  348 ;  Coutts  v.  Grreen- 
how,  2  Munf.  363;  Huston's  Adm'r  v. 
Cantril  &  al,  11  Leigh,  152,  158, 176-'7.) 
And,  therefore,  if  upon  lands  so  settled, 
the  husband  erect  buildings  with  his 
money,  his  creditors  cannot  charge  the 
wife  with  the  value  of  the  buildings. 
(Campion  v.  Cotton,  17  Ves.  271.) 

This  proposition  holds  good  even  al- 
though tlie  donor  were  insolvent,  and 
although  the  marriage  was  not  contem- 
plated at  the  time  of  the  gift,  but  occurred 
long  afterwards,  provided  it  occurred  be- 
fore the  creditor  acquired  a  right  to 
charge  the  subject  in  the  hands  of  the  con- 
sort. It  is  regarded  as  having  more  or 
less  influenced  the  marriage,  and  is  con- 
sidered in  the  same  light  as  if  made  at  the 
time  of  the  marriage.  (Huston's  Adm'r 
V.  Cantril  &  al,  11  Leigh,  152-'3, 176-7; 
Bentley  v.  Harris's  Adm'r,  2  Grat.  363 ; 
Welles  V.  Cole,  6  Grat.  645;  Fones  v. 
39 
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Kice  &  als,  9  Grat.  568 ;  Brown  v.  Car- 
ter, 5  Ves.  862;  George  v.  Milbanke,  9 
Yes   190.) 

Whether  the  consideration  of  maiTiage 
can  extend  bej'ond  the  husband  and  wife, 
and  their  issue;  as,  for  example,  to  the 
brothers  of  either  consort,  is  undeter- 
mined, there  being  several  cases  on  both 
sides.     (2  Lorn.  Dig.  439-'40.) 

But  a  settlement  made  after  marriage 
in  consideration  of  marriage  only,  is  vol- 
untary, and  fraudulent  against  creditors; 
so  that  in  order  to  sustain  it,  there  must 
be  some  valuable  consideration  besides. 
This  may  be  supplied  on  the  part  of  the 
icife,  by  the  relinquishment  of  her  dower, 
to  which,  it  will  be  remembered,  she  is  in 
general  entitled  paramount  to  her  hus- 
band's creditors,  or  to  any  disposition 
which  it  is  in  his  power  to  make  of  it 
during  the  coverture.  And  if  she  make 
such  relinquishment  upon  her  husband's 
promise  to  make  a  settlement  upon  her, 
and  afterwards  he  fulfil  his  promise,  the 
settlement  will  be  valid  against  all  credi- 
tors who  have  not  meanwhile  obtained 
specific  liens,  by  judgment  or  otherwise, 
upon  the  property  conveyed  therein.  But 
where  the  settlement  is  not  contempo- 
raneous vdth  the  relinquishment,  clear 
proof  must  be  furnished  of  such  prior 
contract  between  the  husband  and  wife, 
and  the  recital  of  it  in  the  settlement  itself 
is  by  no  means  sufficient  for  the  purpose. 
On  the  other  hand,  a  mere  promise  of  the 
wife  to  unite  "svith  her  husband,  when  re- 
quested, in  future  conveyances  of  his  lands, 
so  as  thereby  to  relinquish  her  dower 
therein,  is  no  consideratio7i,  for  the  wife's 
promise  is  void.  (2  Lom.  Dig.  437; 
Quarles  v.  Lacy,  4  Munf.  251;  Gordon 
&  ■as.  V.  Tucker's  Heirs,  6  Munf.  1 ;  Blan- 
ton  V.  Taylor,  Gilm.  210 ;  Harvey  v.  Alex- 
ander, iKand.  237;  Taylor  v. "Moore,  2 
Rand.  563;  Blow  v.  Maynard,  2  Leigh,  29; 
Lee  V.  Bank  of  U.  States,  9  Leigh,  200 ; 
Harrison  V.  Carroll,  11  Leigh,  484;  Lewis  & 
als  V.  Caperton's  Ex.  &  als,  8  Grat.  166; 
Sykes  v.  Chadwick,  18  Wal.  146,  147.) 
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It  has  also  been  made  a  question  (Lewis 
&  als  V.  Caperton's  Ex.  &  als,  8  Grat.  166), 
whether  a  relinquishment  of  a  contingent 
right  of  dower,  where  there  is  no  complete 
alienation  of  tlie-  estate  by  the  husband, 
bat  a  mere  incumbrance  is  created  to  se- 
cure a  debt,  constitutes  a  sufficient  con- 
sideration for  a  settlement  on  the  wife, 
inasmuch  as  the  husband,  by  discharging 
the  debt,  would  be  re-invested  with  his 
whole  estate,  in  which  the  wife  would 
have  her  dower  as  before.  And  yet  the 
wife's  relinquishment  is  a  present  consid- 
eration, and  the  husband's  reinstatement 
in  his  original  interest  is,  in  fact,  no  more 
than  the  acquisition  of  a  new  estate. 

The  fact  that  the  dower  interest  relin- 
quished is  less  considerable  than  the 
amount  settled  does  not,  at  law,  vitiate 
the  conveyance;  the  law  courts  do  not 
regard  any  disparity  of  value,  except  in 
so  far  as  being  merely  nominal,  it  may 
suffice  to  establish  a  fraudulent  intent, 
and  they  treat  the  conveyance  as  wholly 
good  or  wholly  bad.  The  courts  of  equity, 
however,  exercise  a  discrimination,  and 
whilst  an  excess  of  value  in  the  settlement 
of  a  few  dollars  would  be  disregarded,  yet 
if  it  be  considerable,  equity  may,  and  often 
does,  treat  the  overplus  of  the  settlement 
as  merely  voluntary,  and  so  (sonstructively 
fraudulent  as  to  creditors  of  the  husband; 
and  therefore  considers  the  deed  as  cre- 
ating a  trust  for  the  wife  to  the  value  of 
the  dower  released,  and  for  the  creditors 
as  to  the  residue.  (2  Lom.  Dig.  437-'8; 
Hopkirk  v.  Kandolph,  2  Brock.  133; 
Wright  V.  Stanard,  2  Brock.  312 ;  Sykes 
V.  Chadwick,  18  Wal.  146,  147;  Davis  v. 
Davis'  Cred'rs,  25  Grat.  590;  W..  &  M. 
Coll.  V.  Powell  &  als,  12  Grat.  386;  Bur- 
well's  Ex'or  V.  Lumsden,  &c.  24  Grat.  446.) 
But  the  wife  may  in  general  elect  to  re- 
linquish the  settlement  altogether,  and  to 
be  restored  to  her  antecedent  claim  to 
dower,  if  the  rights  of  innocent  purchasers 
will  not  be  thereby  compromised.  (Davis 
V.  Davis,  25  Grat.  595-'6.) 

The  value  of  the  contingent  dower  in- 
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terest  of  the  wife  is  not  susceptible  of  ac- 
curate computation.  It  may  be  deter- 
mined approximatively,  however,  by  means 
of  tables  calculated  for  the  purpose,  cor- 
recting the  results  (which  represent  only 
the  average  of  a  great  number  of  cases) 
by  the  peculiarities  which  belong  to  the 
constitution  and  situation  of  the  parties. 
(See  Am'  Aim.  1835,  p.  88;  Wilson  v. 
Davisson,  2  Kob.  284;  Ante,  156 ;  Id. 
123,  &  n  (a).)* 

Another  valuable  consideration  for  a 
post-nuptial  settlement  upon  the  wife 
may  be  furnished  by  the  wife's  relinquish- 
ment to  the  husband,  or  his  creditors,  of 
her  equitable  choses  in  action.  As  the 
husband  who  has  not  made  already  a  rea- 
sonable settlement  upon  the  wife  cannot 
recover  such  choses  in  action  without  be- 
ing subjected  to  the  terms  in  equity,  of 
making  an  adequate  or  reasonable  settle- 
ment, as  far  as  tlie  fund  will  supply  it 
(which  is  called  the  wife's  equity, — Ante 
Vol.  I,  307  &  seq;  Browning  v.  Headley,  2 
Hob.  3i0 ;  Poindexter  &  ux  v.  Jeffries,  &c., 
15  Grat,  368 ;  Penn's  Adm'r  v.  Spencer  & 
als,  17  Grat.  92),  sucli  equitable  choses  in 
action  of  the  wife  will  constitute  a  valuable 
consideration  to  the  extent  of  such  a  reason- 
able settlement.  (2  Lom.  438-'9 ;  Gallego 
V.  Gallego,  2  Brock.  285 ;  Wickes  v.  Clarke, 
8  Pai.  161 ;  Garrett  v.  Grout,4  Mete.  486.) 

Yet  another  instance  of  valuable  con- 
sideration for  a  post-nuptial  settlement  on 
a  wife  may  arise  from  a  covenant  by  trus- 
tees, in  a  deed  of  separation  between  the 
parties,  to  indemnify  the  husband  against 
the  wife's  maintenance,  and  against  any 
debts  which  she  may  afterwards  contract. 
(2  Lom.  Dig.  438 ;  Stephens  v.  Ohve,  2 
Bro.  C.  C.  90;  Id.  93,  note,  (f);  Comp- 
ton  V.  CoUinson,  Id.  386;  Hobbs  v.  Hull, 
1  Cox.  455;  "Worrall  v.  Jacob,  3  Meriv. 
270.)  It  has  been  gravely  doubted,  how- 
ever, whether  this  doctrine  is  applicable 
save  where,  in  consequence  of  the  hus- 
band's breach  of  his  matrimonial  duty, 
the  wife  is  entitled  to  a  separation  by  ju- 
dicial sentence,  accompanied  by  a  provi- 
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sion  for  separate  maintenance,  or  at  least 
is  entitled  to  leave  the  husband,  and  to 
charge  him  with  necessaries.  (1  Bish. 
Marr'd  Women,,  §  759,  760;  Van  Dnzer 
V.  Van  Dnzer,  6  Pai.  (N.  Y.)  366.)  But 
it  is  not  easy  to  discern  in  the  husband's 
misconduct  any  additional  reason  why  the 
wife  should  be  entitled  to  a  support  as 
against  his  creditors;  and  the  better  opin- 
ion seems  to  be  that  the  trustee's  covenant 
to  indemnify  the  husband  against  the 
wife's  maintenance  and  debts  constitutes 
a  valuable  consideration  for  a  settlement 
on  her  by  him,  at  all  events  pro  tanto. 
(English  Cases,  supra;  Hargroves  v.  Mo- 
ray, 2  Hill  Eq.  (S.  Car.)  222;  Sykes  v. 
Chadwick,  18  Wal.  141;  Wm.  &  Mar. 
Col.  V.  Powell,  12  Grat.  372;  Davis  v. 
Davis,  25  Grat,  540.) 

A  noteworthy  instance  of  valuable  con- 
sideration is  presented  in  several  cases 
where  arrears  accrued  on  a  voluntary 
bond  (say,  of  interest)  were  held  to  form 
a  valuable  consideration  for  any  other 
bond  or  conveyance,  and  also  for  a  pay- 
ment of  the  arrears,  which  will  be  sus- 
tained against  creditors.  (Stiles  v.  Atto. 
Gen.  2  Atk.  152;  Gilham  v.  Locke,  9 
Ves.  612;  Berry  Ex-parte,  19  Ves.  218 
Hopkirk  v.  Ean'dolph,  2  Brock.  132 ;  Par- 
tridge V.  Goss,  2  Ambl.  596 ;  Fones  v. 
Eice,  9  Grat.  568;  Welles  v.  Cole,  6 
Grat.  645.) 

Although  the  general  rule  is  that,  as 
between  the  parties,  no  parol  evidence  is 
admissible  to  contradict  or  vary,  or  add 
to  the  terms  of  any  writing,  so  that  a 
conveyance  cannot  be  averred  hy  parol  to 
be  to  another  use  or  intent  than  that  ex- 
pressed in  the  conveyance  itself ;  yet 
there  are  some  cases  in  which  averments, 
founded  on  parol  evidence  of  collateral 
facts,  tending  to  support  or  explain  a 
deed,  have  been  admitted ;  as  in  case  of 
bargain  and  sale  to  prove  an  additional 
pecuniary  or  valuable  consideration,  and, 
in  general,  to  prove  another  consideration 
consistent  with  that  expressed  in  the  deed, 
but  not  one  inconsistent  therewith.     And 
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SO,  where  no  consideration  is  expressed,  a 
party  claiming  under  the  deed  may  prove 
one  that  is  valuable.  (2  Lom.  Dig.  359-'60 ; 
Gatewood  v.  Burrus,  3  Call.  194 ;  Eucker 
V.  Lowther,  8  Leigh,  259 ;  Harvey  v. 
Alexander,  1  Rand.  219;  Eppes  v.  Ran- 
dolph, 2  Call.  125 ;  1  Greenl.  Ev.  §  26,  n  1.) 

It  can  be  hardly  needful  to  say  that 
fraud  and  illegality  of  consideration,  when 
they  are  in  igsue,  open  the  door  wide  to 
parol  evidence.  (2  Lom.  Dig.  260; 
Starke's  Ex'or  v.  Littlepage,  4  Rand.  368.) 

The  transactions  which  are  invalidated 
by  the  statute  (V.  C.  1873,  c.  114,  §  1), 
when  tainted  by  fraud  are  "  every  gift, 
conveyance,  assignment  or  transfer  of,  or 
charge  upon,  any  estate,  real  or  personal, 
every  suit  commenced,  or  decree,  judg- 
ment or  execution  suifered  or  obtained, 
and  every  bond  or  other  writing  given 
with  intent  to  delay,  hinder,  or  defraud 
creditors,  purchasers,"  &c. ;  but  in  the 
liberal  construction  given  to  the  statute, 
other  means,  though  not  falling  strictly 
within  any  of  these  terms,  have  been  held 
to  be  within  the  scope  of  the  enactment. 
(2  Lom.  Dig.  441-'2 ;  Coleman  v.  Cooke,  6 
Rand.  618,  638,  &  seq;  Biirbridge  v.  Hig- 
gins,  6  Grat.  119;  Hopkirk  v.  Randolph, 
2  Brock.  132.) 

It  is  now  time  to  consider  who  are  cre- 
ditors within  the  statute.  The  terms  at 
present  used  (V  C.  1873,  c.  114,  §  1)  are 
less  particular  in  enumeration  than  those 
employed  by  13  Eliz.  c.  5,  or  by  our  own 
former  statutes,  yet  tliey  are  supposed  to 
be  not  less  comprehensive.  The  statute 
avoids  gifts,  &c.,  made  "with  intent  to  de- 
lay, hinder,  Or  defraud  creditors,  purchas- 
ers, or  other  persons,  of,  or  from  what  they 
are  or  may  be  lawfully  entitled  to."  Thus 
the  statute  protects  persons  suing  ex  male- 
ficio,  as  for  adultery  or  seduction,  or  any 
tort,  and  a  fortiori,  those  claiming  ex  con- 
tractu, as  for  a  debt,  or  for  breach  of  an 
official  bond,  and  that  whether  as  the  origi- 
nal creditor  or  his  assignee.  (2  Lom.  Dig. 
445,&(!.;  Twyne'8Case,3Rep.82;  Hutch- 
ison &  als  V.  Kelly,  1  Rob.  136 ;  Green  v. 


CHAP.  XX.J  V.  ALIENATION ^DEEDS.  615 

Wright,  6  Grat.  154;  Jackson  v.  Meyers, 
18  Johns.  425;  Clough  v.  Thompson,  7 
Grat.  26.) 

But  no  one  claiming  as  a  volunteer  un- 
der the  grantor  {e.  g.,  as  his  personal  re- 
presentative, or  as  assignee  under  a  vol- 
untary assignment  tor  the  beneiit  of  credi- 
tors), has  any  other  rights  than  the  grantor 
himself  had,  and  no  such  volunteer,  there- 
fore, can  affect  to  set  aside  a  previous 
fraudulent  conveyance  of  such  grantor 
(2  Lom.  Dig.  446;  Thomas  v.  Soper,  5 
Munf.  28),  at  least  a  personal  representa- 
tive cannot  do  so  in  that  capacity ;  but 
if  he  is  also  a  creditor  of  the  grantor,  he 
may,  in  equity,  as  creditor,  set  the  fraud- 
ulent conveyance  aside.  (Waller  v.  An- 
derson, 3  Leigh,  729.) 

As  against  a  personal  representative  of 
a  decedent  however,  who  fraudulently 
sells  the  assets  of  the  estate  to  one  in  col- 
lusion with  him,  a  distributee  of  the  estate 
may  have  the  protection  of  the  statute. 
(Robertson  v.  Ewell,  3  Munf.  7.) 

Formerly  it  was  held  that  the  creditors 
protected  were  creditors  of  the  grantor  who 
made  the  conveyance,  and  none  other ;  and 
therefore,  that  in  case  of  a  conveyance  exe- 
1  cuted  by  a  married  woman  before  marriage, 
settling  her  property  on  herself,  her  credi- 
tors alone,  and  not  those  of  her  husband, 
could  impeach  the  conveyance.  (Pierce  v. 
Turner,  )  Oranch.  154;  Prior  v.  Kinney,  6 
Munf.  510 ;  Land  v.  Jeffries,  5  Eand.  211. 
But  see  Anderson  v.  Anderson,  2  Call.  198 ; 
Thomas  v.  Gaines,  1  Grat.  347.)  At  pre- 
sent, however,  our  statute  provides  (V.  C. 
1873,  c.  114,  §  11)  that  the  word  ''credi- 
tors''' shall  not  be  restricted  to  the  protec- 
tion of  creditors  of  the  grantor,  but  shall 
extend  to  and  embrace  all  creditors  who, 
but  for  the  deed  or  writing,  would  have 
had  a  right  to  subject  the  property  to 
their  debts. 

As  the  law  was  prior  to  1st  July,  1850,  it 
was  well  established,  as  a  general  rule,  that 
no  creditor  at  large,  who  has  not  acquired, 
in  some  way,  by  judgment,  execution,  or 
otherwise,  a  right  to  charge  his  debtor's 
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property  specifically,  could  come  into 
equity  to  impeach  such  debtor's  fraudu- 
lent conveyance.  For,  unless  the  creditor 
has  established  a  certain  claim  on  the  pro- 
perty of  the  debtor,  he  has  no  'concern 
with  his  frauds;  and  to  allow  him  to  pro- 
ceed to  annul  the  conveyance,  it  was 
thought,  might  lead  to  an  unnecessary, 
and  perhaps  oppressive  interruption  of 
the  debtor's  rights.  To  this  doctrine  sev- 
eral qualificfftions  were  admitted.  Thus, 
if  the  debtor,  by  removal  out  of  the  State, 
or  by  evading  the  process  of  the  law,  put 
it  out  of  the  creditor's  power  to  obtain 
judgment,  he  might  notwithstanding, 
prosecute  his  suit  in  equity  to  set  the 
fraudulent  conveyance  aside.  So,  also, 
he  might  where  the  debtor  had  died  be- 
fore the  judgment  was  obtained.  (2  Lom. 
Dig.  447-'8 ;  Chamberlayne  v.  Temple,  2 
Eand.  384;  Tate  v.  Ligget,  2  Leigh,  99; 
Kelso  V  Blackburn,  3  Leigh,  299 ;  Rhodes 
V.  Cousins,  6  Eand.  190:  Taylor  v.  Spin- 
dle, 2  Grat.  44;  Burbridge  v.  Higgins,  6 
Grat.  119.) 

But  by  the  Code  of  1850  (V.  C.  18T3, 
c.  175,  §  2),  it  is  enacted  that  a  creditor, 
before  obtaining  a  judgment  or  decree  for 
his  claim,  may  institute  any  suit  to  avoid 
a  gift,  conveyance,  assignment,  or  transfer 
of,  or  charge  upon,  the  estate  of  his  debtor 
which  he  might  institute  after  obtaining 
such  judgment  or  decree ;  and  he  may,  in 
such  suit,  have  all  the  relief  in  respect  to 
said  estate  to  which  he  would  be  entitled 
after  obtaining  a  judgment  or  decree  for 
the  claim  (See  Tichenor  v.  Allen  &  als, 
13  Grat.  37.) 

And  it  is  to  be  observed,  that  when  a 
crerlitor  at  largie  obtains  a  mortgage  or  ' 
deed  of  trust  of  Ids  debtor's  property,  he 
cannot  be  regarded,  under  the  statute,  as 
a  creditor,  or  in  the  double  character  of  a 
creditor  and  a  purchaser,  but  only  as  a 
purchaser.  (Tate  v.  Ligget,  &c.,  2  Leigh, 
84;  TVickham  &  al  v.  Lewis  Martin  &  Co., 
13  Grat.  437.) 

A  purchaser  at  a  sale,  for  the  creditor's 
benefit;  is  protected  as  an  incident  to  the 
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privilege  of  tlie  creditor  himself.  And 
so,  although  the  title  of  a  voluntary  or 
actually  fraudulent  grantee  is  liable  to  be 
avoided,  yet  if  he  sells  for  value  to  a  pur- 
chaser, without  notice  of  the  fraud,  the 
latter's  title  prevails,  as,  indeed,  appears 
from  the  proviso  to  tlie  first  section  of  the 
statute  (V.  C.  1873,  118,  §  1),— that  the 
section  shall  not  affect  the  title  of  a  pur- 
chaser for  valuable  consideration,  unless 
it  appear  that  he  had  notice  of  the  fraud- 
ulent intent  of  his  immediate  grantor,  or 
of  the  fraud  rendering  void  the  title  of 
such  grantor. 

Where  a  decree  is  rendered  on  behalf 
of  a  creditor  against  several  voluntary 
donees  of  the  debtor,  a  court  of  equity 
will  decree  contribution  among  them,  so 
that  each  shall  only  pay  his  just  propor- 
tion of  the  debt.  But  all  the  donees  will 
be  liable  for  the  failure  of  anj'  one  to  pay 
his  proportion,  as  far  as  he  has  received 
the  assets  of  the  donor,  until  the  debt  is 
completely  liquidated.  (Chamberlayne  v. 
Temple,  2  Eand.  384.)' 

The  voluntary  grantee  without  actual 
fraud,  although  in  possession,  is  not  ac- 
countaltle  for  rents  and  profits  prior  to 
the  decree,  nor  for  the  property  itself,  or 
its  value  if  it  has  been  sold  or  rented, 
or  been  accidentally  destroyed  prior  to 
the  filing  of  the  bill ;  but  where  there 
has  been  actual  fraud.,  the  grantee  is  ac- 
countable for  rents  and  profits  from  the 
tirhe  he  came  into  possession,  and  perhaps 
for  the  property  itself.  (2  Lom.  Dig. 
451;  Blow  V.  Maynard,  2  Leigh,  30; 
Clarke  v.  Curtis,  1  Grat.  289 ;  Hobson  v. 
Taney,  2  Grat  73;  Leake  v.  Ferguson, 
2  Do.  419;  Blackhouse's  Adm'r  v.  Jett's 
Adm'r  &  als,  1  Brock.  501,510,515; 
Sexton  v.  Wheaton,  1  Am.  L.  C.  85.) 
2*.  Doctrine  as  to  Purchasers. 

The  common  law  afforded  little  or  no 
protection  to  subsequent  purchasers,  save 
in  those  cases  where  the  prior  purchaser, 
by  fraudulent  assurances,  or  by  as  fraud- 
ulent silence,  or  by  permitting-  the  seller 
to  retain  the-  possession,  or  other  indicia 
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of  ownership,  actually  participated  in  the 
deceit.  In  other  cases  no  remedy  existed 
for  the  subsequent  purchaser,  because  he 
had  no  interest  at  the  time  of  the  commis- 
sion of  the  alleged  fraud.  (Upton  v.  Bas- 
set, 1  Cro.  (Eliz.)  445;  2  Lom.  Dig.  452.) 
The  statute  27  Eliz,  c.  4,  was  therefore 
even  more  necessary  than  13  Eliz.  c.  5. 
It  -will  be  remembered,  however  (see  ante 
p.  599),  thjp,t  whilst  13  Eliz.,  touching 
creditors,  relates  to  Tjoth  classes  of  pro- 
perty, 27  Eliz  ,  which  concerns  purchas- 
ers, relates  to  realty  alone;  and  it  ■will  be 
recollected,  also  {ante  p.  600),  that  in  Vir- 
ginia the  statute  of  fraudulent  convey- 
ances (V.  C.  1873,  c.  114,  §  1),  embraces 
both  lands  and  chattels,  and  applies  the 
same  provision  to  creditors  and  purchasers, 
except  only  that  a  voluntary  conveyance, 
as  to  existing  creditors,  is  always  void. 
(V.  C.  1873.  c.  114,  §  2;  Ante,  p.  600.) 

It  matters  not  from  whom  the  defrauded 
purchaser  derives  his  title,  whether  from 
the  original  maker  of  the  fraudulent  as- 
surance, or  from  some  person  claiming 
under  him;  in  either  case  the  original 
transaction,  thus  tainted  with  the  intent 
to  deceive,  as  proved  by  the  subsequent 
events,  or  otherwise,  is  invalidated.  Thus, 
if  a  fatlier  make  a  fraudulent  lease,  and 
die,  and  then  his  son  and  heir,  whether 
knowing  or  not  kno\ving  of  such  lease, 
convey  the  land  for  valuable  considera- 
tion, the  purchaser  may  avoid  the  lease. 
(•2  Lom.  Dig.  453;  BuitcI's  Case,  6  Co. 
92  a  &b.) 

It  is  not  needful  that  the  subsequent 
pm-cliaser  sliould  be  vrdhout  notice  of  the 
fraudulent  conveyance  ;  for,  it  is  said,  it 
would  be  ordy  not'ice  of  a  vend  thing,  and 
that,  moreover,  the  statute,  by  its  terms, 
requires  such  a  construction.  But  the 
purchaser  must  always  be  b.  purchaser  for 
value.  (2  Lom.  Dig.  453 ;  Gooch's  Case, 
5  Co.  60  b;  Doe  v.  Manning,  9  Ea.st.  59; 
Evelyn  v.  Templar,  2  Bro  C.  C.  148.) 
A  voluntary  conveyance,  however  Ijona 
fid'i  made,  cannot  be  defeated  by  a  subse- 
quent voluntary  deed,  nor  by  a  will;  for. 
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as  we  have  just  seen,  tiie  pui'chaser  whom 
the  statute  designs  to  protect  is  a  pur- 
chaser for  value.  (2  Lorn,  Dig.  459; 
Clavering  y.  Clavering,  2  Yern.  473 ;  Yil- 
lers  V.  Beaumont,  1  Yern.  100 ;  Bolton  v. 
Bolton,  3  Swanst.  414,  note.) 

The  badges  and  proofs  of  an  actual 
fraudulent  intent  in  the  case,  and  in  favor 
of  a  purchaser,  do  not  essentially  differ 
from  those  in  the  case  of  creditors;  but 
the  diversity  is  considerable  where  the 
fraudulent  intent  is  merely  to  be  implied, 
as  from  the  fact  that  the  conveyance  com- 
plained of  is  voluntary.  Where  the  con- 
veyance is  thus  voluntary,  the  modern 
English  doctrine  is  that,  as  to  subsequent 
purchasers  for  value,  the  subsequent  sale 
for  value  conclusively  proves  the  previous 
voluntary  gift  to  have  been  made  with  a 
fraudulent  intent;  a  conclusion  not  to  be 
repelled  by  any  circumstances  whatever. 
(2  Lom  Dig.  453-'4;  1  Stor.  Eq.  §,426.) 
I  The  former  English  doctrine,  however, 
whicli  prevailed  at  the  commencement  of 
the  American  revolution,  and  which  we 
are  considered  as  having  adopted  along 
with  the  statute  itself,  was  that  a  subse- 
quent sale  for  value,  after  a  prior  volun- 
tary conveyance,  was  only  presumptive 
evidence  of  a  fraudulent  intent  in  making 
the  prior  conveyance,  and  threw  on  him 
who  claimed  under  such  prior  conveyance 
the  burden  of  proving  that  it  was  made 
bona  fide.  (2  Lom.  Dig.  454-'5;  1  Stor. 
Eq.  §  430  to  432.)  Accordingly,  in  Rob- 
inson V.  Cathcart,  5  Pet.  264,  280,  the 
Supreme  Court  of  the  United  States  held 
that  where  a  husband  had  made  a  volun- 
tary settlement  of  certain  property  upon 
his  wife,  and  afterwards  conveyed  the 
same  for  value  to  another  person,  the  sub- 
sequent purchaser's  title  should  prevail 
b}'  virtue  of  this  presumption  of  an  in- 
tended fraud,  unless  the  wife  could  repel 
such  presumption,  which  she  was  so  far 
from  being  able  to  do  that  the  circum- 
stances all  tended  to  confirm  the  presump- 
tion. And  a  similar  doctrine  prevails  in 
Yirginia,  (Bk.  of  Alex.  v.  Fatten,  1  Kob. 
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500),  and,  it  seems,  also  in  New  York  and 
Massachusetts.  (1  Stor.  Eq.  §  427,  428 ; 
2  Lom   Dig.  455. ) 

It  seems  to  be  immaterial  in  respect  of 
imputed  frauds  upon  purchasers^  whether 
at  the  time  of  executing  the  conveyance 
alleged  to  be  fraudulent,  the  grantor  were 
indebted  or  not.  That  fact  has  an  impor- 
tant bearing  upon  the  question  whether 
he  designed  to  defraud  creditors ;  but  his 
intent  to  'deceive  and  defraud  creditors, 
though  it  were  ever  so  clearly  manifested, 
does  not  invalidate  the  conveyance  in  re- 
spect to  purchasers.  A  fraudulent  pur- 
pose against  creditors,  it  is  said,  can  have 
no  connection  with,  or  tendency  to  pro- 
mote, a  fraudulent  purpose  against  sub- 
sequent pu)-chasers.  (Bk.  of  Alex.  v.  Pat- 
ton,  539-'40 ;  2  Lom.  Dig.  456-'7.) 

It  is  considered  that  a  conveyance  to 
secure  debts  generally,  to  which  no  cred- 
itor nor  trustee  is  a  party,  or  which  no 
creditor  or  trustee  has  sanctioned  by  pre- 
vious assent  or  subsequent  ratification,  is 
merely  a  voluntary  dedication  by  the 
debtor  of  the  property  in  question  to  the 
debts  indicated,  and  therefore  may  be  re- 
voJced  at  pleasure.  Hence,  as  to  a  sub- 
sequent purchaser  for  value,  whose  title 
accrues  before  any  assent  is  given  to  the 
first  deed,  it  is  fraudulent  and  void,  and 
seems  incapable  of  enforcement  at  the  suit 
of  creditors  named  in  it,  even  against  the 
grantors.  (2  Lom.  Dig.  457;  Spencer  v. 
Ford,  1  Rob.  659 ;  Walwyn  v.  Coutts,  3 
Meriv.  707;  S.  C.  3  Sim.  (6  E.  C.  E.)  14; 
Garrard  v.  Ld.  Lauderdale,  3  Sim.  (6  E.  C. 
E.)  1 ;  Bill  V.  Cureton,  2  My.  &  K.  (8  E. 
C.  E.)  511.)  A  subsequent  assent,  however, 
even  by  act  in  pais,  by  either  the  trustee 
or  cestui  que  trust,  ii  given  before  the  rights 
of  other  parties  attach,  has  relation  to  the 
execution  of  the  instrument,  and  gives 
effect  to  it  ab  initio.  (Skipwith's  Ex'or 
V  Cunningham,  &c.,  8  Leigh,  272,  286; 
Marbury  v.  Brooks,  7Wheat.  566  ;  Brooks 
V.  Marbury,  11  Wheat.  78.) 

But  see  Ellyson  v.  EUyson,  6  Ves.  656 ; 
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Pulvertoft  V.  Pulvertoft,  18  Ves.  84;  2 
Kent's  Com.  533. 

A  mortgagee  is  a  purchaser  for  value, 
and  so  is  a  creditor  secured  by  deed  of 
trust,  or  ratlier  the  trustee  therein,  and 
either,  therefore,  may  avoid  a  prior  fraud- 
ulent conveyance,  whether  its  fraudulent 
character  be  derived  by  inference,  from 
its  being  voluntary,  or  from  proof  of  ac- 
tual fraud.  (Chapman  v.  Emery,  Cowp. 
279 ;  2  Lom.  Dig.  457-'8 ;  Wickham  & 
al  V.  Lewis  Martin  &  Co.,  13  Grat.  427, 
437;  Evans  v.  Greenhow,  15  Grat.  153.) 

The  subsequent  purchaser  must  be,  as 
we  have  seen,  a  purchaser  for  value  ;  and 
if  it  appears  that  the  price  paid  by  him  is 
notably  inadequate;  or  where,  to  inade- 
quacy of  price,  other  circumstances  are 
coupled,  indicating  a  fraudulent  collusion 
between  him  and  the  vendor,  in  order  to 
avoid  the  prior  conversance,  such  subse- 
quent purchaser  is  not  entitled  to  the  pro- 
tection of  the  statute.  (2  Lom.  Dig.  458; 
Twyne's  Case,  3  Co.  83 ;  Doe  v.  Kout- 
ledge,  Cowp.  705.) 

One  who  buys  at  a  judicial  sale  made 
for  the  beneiit  of  a  creditor,  is  not  a  pur- 
chaser under  the  statute,  but  simply  suc- 
ceeds to  the  rights  of  the  creditor.  (2 
Lom.  Dig  458.) 

The  consideration  of  marriage  always 
is  valuable;  and  so,  when  marriage  super- 
venes, even  though  after  the  execution  of 
the  subsequent  conveyance,  it  is  sufficient 
to  establish  it  as  a  conveyance  for  value, 
and  to  render  a  prior  voluntary  gift  fraud- 
ulent and  void  as  to  it.  (2  Lom.  Dig.  461, 
458.)  And  as  it  is  provided  by  the  statute 
(Y.  C.  1873,  c.  114,  §  1),  that  its  provisions 
shall  not  affect  the  title  of  a  purchaser  for 
valuable  consideration,  unless  it  appear 
that  he  had  notice  of  the  fraudulent  intent 
of  his  immediate  grantor,  or  of  the  fraud 
rendering  void  the  title  of  such  grantor,  a 
consideration  of  marriage,  accompanying 
the  settlement,  or  following  after  it,  will 
give  the  settlement  priority  over  any  sub- 
sequent conveyance,  unless  the  party  had 
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notice  of  the  fraudulent  intent  of  the 
grantor,  &c.  (2  Lorn.  Dig.  461 ;  Magniac 
V.  Thompson,  7  Pet.  393 ;  Huston  v.  Can- 
tril,  11  Leigh,  176;  Bentley,  &c.,  v.  Har- 
ris' adm'r,  3  Grat.  363;  Welles  v.  Cole, 
6  Grat.  645;  Hopkirk  v.  Eandolph,  2 
Brock.  133,  147-8;  Sexton  v.  Wheaton, 
1  Am.  L.  C    82.) 

The  liability  for  the  value  of  the  pro- 
perty, if  destroyed,  &c.,    before  the  re- 
covery, an-d  for  rents  and  profits  thereof, 
is  the  same  as  in  case  of  a  creditor.    {Ante 
p.  617 ;  Sexton  v.  Wheaton,  1  Am.  L.  C.  82.) 
5'.  Fraud,  v^hich  infects  catching  iargains  vsdth 
heirs,  reversioners,  or  other  expectants,  in  the 
life-time  of  their  ancestors  or  relations,  from 
whom  is  the  expectation  of  the  estate. 

These  have  been  generally  mixed  cases,  com- 
pounded of  all  or  several  species  of  fraud; 
there  being  sometimes  proof  of  actual  fraud, 
M?hich  is  always  decisive.  The  proof  of  fraud 
is  generally  supplied  by  inference  from  the 
circumstances  or  condition  of  the  parties  con- 
tracting; weakness  on  one  side,  and  usury,  or 
extortion,  taking  advantage  of  weakness,  on 
the  other.  The  nature  of  the  bargain,  e.  g.  its 
unconscionableness,  although  there  be  no  cir- 
cmnvention,  often  detects  the  fraud.  And  in 
most  cases  have  concurred  deceit  and  illusion 
practised  on  other  persons  not  privy  to  the 
agreement;  as  on  the  father  or  other  relation 
from  whom  comes  the  expectation  of  the  estate; 
the  expectant  has  been  induced  to  conceal  his 
circumstances  from  those  whose  advice  and 
encouragement  might  have  tended  to  his  relief, 
and  also  to  his  reformation;  and  the  ancestor 
being  deceived  to  leave  his  estate,  not  as  he 
designed,  to  his  heir  or  family,  but  to  the  art- 
ful intriguers  who  have  already  divided  the 
spoil.  (2  Lorn.  Dig.  398 ;  1  Stor.  Eq.  §  334.) 
In  all  cases  of  this  sort,  it  is  incumbent  upon 
the  party  dealing  with  the  expectant  to  estab- 
lish, not  only  that  he  took  no  advantage,  and 
was  guilty  of  no  direct  fraud,  but  that  he  paid 
a  full  and  adequate  consideration,  and  that  the 
contract  is  above  all  exception.  (2  Lom.  Dig. 
398 ;  1  Stor.  Eq.  s  336 ;  Chesterfield  v.  Jans- 
sen,  1  Wh.  &  Tud.  L.  C.  410.) 
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This  doctrine  is  applied  in  England,  not 
only  to  expectant  heirs,  but  also  (with  doubt- 
ful expediency)  to  reversioners  and  remainder- 
men, dealing  with  property  already  vested  in 
them,  but  not  in  possession,  and,  therefore, 
apt  to  be  under-estimated  by  the  necessitous, 
the  improvident  and  the  young.  (2  Lom.  Dig. 
398-9;  1  Stor.  Eq.  §  337,  &c  ;  Chesterfield 
V.  Janssen,  1  Wh.  &  Tud.  L,  C.  410-'ll,  & 
cases  cited.)  But  this  English  rule  of  policy, 
which  dejDrives  the  owner  of  a  reversion  or 
vested  remainder  of  the  free  alienation  of  his 
property,  and  obliging  him  to  forego  any  ben- 
efit which  he  might  derive  by  negotiating  a 
private  sale  thereof,  constrains  him  to  sell  at 
public  auction  (so  as  to  afford  satisfactory 
proof  of  an  adequate  price),  or  to  hold  on  to 
an  unproductive  reversion  or  remainder,  per- 
haps till  the  decline  of  life,  is  not  adapted  to 
the  usages  or  sentiments  of  society  in  this 
conutry.  The  adult  proprietor  of  a  vested  in- 
terest in  property,  whether  in  reversion  or  re- 
mainder, is  not  thus  to  be  reduced  to  a  condi- 
tion of  pupilage  from  regard  to  any  such  sup- 
posed rule  of  policy,  or  for  the  purpose  of 
extending  to  him  an  ambiguous  protection. 
All  attempts  thus  to  fetter  the  action  of  the 
owner  by  restricting  his  power  of  alienation, 
really  operate  injuriously  to  him.  The  doc- 
trine of  imputing  fraud  as  a  matter  of  law  is 
not  favored  with  us.  (Hutchison  v.  Kellj',  1 
Rob.  123;  Bank  of  Alexandria  v.  Patton,  1 
Eob.  499;  Davis  v.  Turner,  4  Grat.  422;  Crib- 
bins  v.  Markwood,  13  Grat.  507.)  And  the 
inquiry,  in  such  cases  as  we  are  considering, 
should  be  whether  in  the  particular  case  actual 
fraud  existed.  Inadequacy  of  price,  youth,  in- 
experience, indebtedness,  distress,  are  circum- 
stances to  be  looked  to  and  weighed  in  deter- 
mining whether  in  the  particular  instance  the 
bargain  is  so  unconscionable  as  to  demonstrate 
some  gross  imposition,  circumvention,  or  un- 
due influence ;  and  so  to  justify  relief  on  the 
ground  of  fraud.  In  the  absence  of  such  proof 
of  actual  fraud,  it  is  not  incumbent  on  the  pur- 
chaser of  such  an  expectant  interest,  more  than 
in  the  case  of  property  in  possession,  in  order 
to  make  good  the  bargain,  to  show  that  a  full 
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and  adequate  consideration  was  paid.  (Crib- 
bins  V.  Markwood,  13  Grat.  507-8;  Nicols  v. 
Gould,  2  Ves.  Sen'r,  422 ;  Griffith  v.  Spratley, 
1  Cox's  Cas.  383.) 
2™.  Considerations  involving  Mistake  or  Misappre- 
hension. 

In  eases  of  plain  mistake  or  misapprehension, 
though  not  the  effect  of  fraud  or  contrivance,  equity 
will  rescind  the  conveyance,  if  the  error  goes  es- 
sentially to  the  substance  of  the  contract ;  so  that 
the  purchaser  does %ot  get  what  he  bargained  for; 
or  the  vendor  sells  that  which  he  did  not  design  to 
sell ;  or  if  the  circumstances  do  not  demand  the 
total  rescission  of  the  contract,  the  court  will  give 
relief  by  adjusting  a  compensation  between  the 
parties.  (2  Lorn.  Dig.  409-'10 ;  Alexander  v. 
Newton,  2  Grat.  266:  Irick  v.  Fulton,  3  Grat. 
184;  Shepherd  v.  Henderson,  3  Grat.  350  ;  Lea  v. 
Eidson,  9  Grat.  277 ;  French  v.  Townes,  10  Grat. 
513;  Gaw  v.  Hoffman,  12  Grat.  628.) 

The  distinction  chieiiy  to  be  here  noted  is  be- 
tween mistakes  in  laio  and  mistakes  in  fact ; 
W.  C. 
1".  Considerations  involving  Mistakes  in  Law. 

Tlie  general  doctrine  is  that  ignorance  or  mis- 
take of  the  law  does  not  aifect  contracts  or  con- 
veyances. If  they  are  entered  into  in  good  faith, 
and  are  free  from  misapprehension  as  to  facts, 
although  under  a  mistake  of  the  law,  they  are  for 
the  most  part  valid.  (Zolhnan  v.  Moore,  21 
Grat.  313  ;  Ross  v.  McLaughlin,  7  Grat.  86 ;  Jen- 
nings V.  Palmer,  8  Grat.  70.) 

In  respect,  however,  to  tlie  vendor's  or  vendee's 
ignorance  in  law  of  the  title  he  proposes  to  con- 
vey or  to  acquire,  a  number  of  cases,  both  in 
England  and  in  Virginia  establish  that,  notwith- 
standing the  general  doctrine,  and  although  tliere 
may  not  appear  to  be  any  fraud,  a  court  of  equity 
will  not  refuse  to  give  relief  under  circumstances, 
by  either  rescinding  the  contract  in  whole  or  in 
part,  or  by  otherwise  decreeing  compensation  to 
one  or  other  of  the  parties.  (2  Lom.  Dig.  410;  1 
Stor.  Eq.  §  120  &  seq;  Id.  §  126,  &  n  1 ;  Bing- 
ham V.  Bingham,  1  Ves.  Sen'r,  126 ;  Lansdowne 
V.  Lansdowne,  2  Jae.  &  Walk.  205 ;  Hunt  v. 
Kousmanier,  8  Wheat.  214;  Hunt  v.  Rous- 
manier's  Adm'r,  1  Pet.  15,  16  ;  PuUen  v.  Mullen, 
12  Leigh,  434;  Irick  v.  Fulton,  3  Grat.  193; 
Brown  v.  Kice,  26  Grat.  470  &  seq.) 
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2''.  Considerations  Involving  Mistakes  of  Fact. 

Where  an  act  is  done  or  a  conveyance  executed 
under  a  mistake  or  ignorance  of  matter  of  fact, 
material  to  the  transaction,  and  an  eflficient  induce- 
ment thereto,  the  general  rule  is,  that  a  court  of 
equity  will  relieve  by  setting  the  conveyance  or 
act  aside.  Thus,  if  A  buys  land  of  B,  to  which 
B  is  supposed  to  have  a  good  title,  and  it  turns 
out  that  in  consequence  of  facts  unknown  alike 
to  both  parties,  he  has  no  title  at  all,  equity  will 
cancel  the  transaction,  and  cause  the  purchase- 
money  to  be  restored  to  A,  putting  both  parties 
in  statu  quo.  (2  Lom.  Dig.  411-12 ;  1  Stor. 
Eq.  §  140  ife  seq;  Eoss  v.  McLaughlin,  7  Grat.  8 ; 
French  v.  Townes,  10  Grat.  513 ;  Gaw  v.  Hoff- 
man, 12  Grat.  628.) 

However,  in  case  of  compromise  of  doubtful 
rights,  ignorance  of  fact  is  in  general  no  ground 
for  annulling  the  adjustment  made,  (supposing 
tliat  there  is  no  fraud  nor  misrepresentation),  how- 
ever unequal  it  may  prove  to  be ;  and  although 
concessions  may  be  made  which  neither  law  nor 
fact  required.  The  peace  of  society  is  thus  best 
secured,  for  no  compromise  could  ever  be  made 
if  compromises  might  be  overthrown  upon  any 
subsequent  ascertainment  of  right  contrary  there- 
to. (2  Lom  Dig.  412  ;  1  Stor.  Eq.  §  129'&  seq  ; 
Jones  V.  Carter,  4  H.  &  M.  184 ;  Moore  v.  Fitz- 
water,  2  Rand.  432  ;  Zane  v.  Zane,  6  Munf.  406.) 

Where  there  is  a  material  mistake  in  the  sub- 
stance of  the  thing  contracted  for,  so  that  the  pur- 
chaser does  not  get  substantially  what  he  bar- 
gained for,  and  the  seller  parts  with  what  he  had 
no  idea  of  selling,  the  contract  or  conversance 
ought  to  be  vacated.  To  hold  otherwise  would 
be  to  make  a  contract  for  parties,  rather  than  to 
enforce  one.  (2  Lom.  Dig.  412-'13  ;  Graham  v. 
Hendren,  5  Munf.  185  ;  Chamberlaine  v.  Marsh's 
Adm'r,  6  Munf.  283,  287  ;  Tucker  v.  Cocke,  2 
Rand.  66 ;  Thompson  v.  Jackson,  3  Rand.  504 ; 
Lamb  v.  Smith,  6  Rand,  552  ;  Glassell  v.  Thomas, 
3  Leigh,  125,  129 ;  Irick  v.  Fulton,  3  Grat.  184; 
Bailey  v.  James,  11  Grat.  468  ;  Hoover  v.  Cal- 
houn, 16  Grat.  109 ;  Mauzy  v.  Sellars,  26  Grat. 
645  &  seq.) 

A  not  infrequent,  and  a  very  important  enquiry 

connected  with  this  subject,  relates  to  those  cases 

where   contracts  for,  or   conveyances    of,   lands 

have  fallen  into  innocent  mistakes  of  description, 
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either  in  respect  of  the  situation  and  boundaries, 
or  more  frequently  of  the  quantity.  The  general 
doctrine  is  that  already  stated,  that  if  the  parties 
are  in  error  as  to  the  substantial  inducement 
to  the  transaction,  it  must  be  relieved  against, 
either  by  rescinding  the  contract,  or  by  decreeing 
compensation  Tlius,  where  a  vendor's  convey- 
ance in  good  faith  described  the  land,  vs^hich  was 
in  several  tracts,  as  situated  on  Paint  Greek,  whose 
lands  were  noted  for  fertility,  whereas  in  fact  but 
one  tract,  rathei*  more  than  one-fourth  of  the 
whole,  was  on  that  stream,  and  the  residue  was 
of  much  less  value  than  it  would  have  been  had 
it  been  so  situated,  the  conve3''ance  was  rescinded, 
and  the  purchase-money  decreed  to  be  refunded, 
upon  the  ground  that  there  was  an  innocent  mis- 
take as  to  the  situation  of  the  land,  and  the  sub- 
stantial inducement  to  the  contract.  (2  Lom.  Dig. 
4:12-'13 ;  Chamberlaine  v.  Marsh,  6  Munf .  282  ; 
Glassell  v.  Thomas,  3  Leigh,  137.) 

Tliis  same  principle  governs  where  there  is  an 
innocent  mistake  as  to  the  quantity.  Of  course 
the  parties  7nay  contemplate  a  contract  of  hazard, 
taking  the  land  according  to  its  known  metes  and 
bounds,  or  even  subject  to  a  contingency  as  to  its 
metes  and  bounds,  at  a  price  in  gross;  but  such 
an  agreement  must  be  clearly  shown,  and  that 
not  merely,  by  the  use  of  the  phrase  "  more  or 
less,"  but  by  a  clear  indication  of  such  an  intent. 
Except  where  such  a  corutract  of  hazard  is  proved, 
wherever  the  real  quantity  turns  out  to  be  ma- 
terially more  or  less  than  what  M'as  anticipated 
by  the  parties,  whether  the  sale  be  hy  the  acre, 
or  otherwise,  equity  entertains  jurisdiction  and 
gives  relief,  on  the  ground  of  mistake.  (Triplett 
v.  Allen,  26  Grat.  723-'4.)  If  the  design  for 
either  party  in  the  transaction  (although  it  is  more 
•  likely  to  occur  with  the  purchaser)  be  frustrated 
in  consequence  of  the  mistake  in  the  quantity,  the 
conti'act  or  conveyance  is  to  be  rescinded,  and  the 
purchase-money,  if  any  has  been  paid,  is  to  be  re- 
funded ;  but  if  the  plans  of  the  parties  may  be  car- 
ried into  effect,  notwithstanding  the  diflFerence  in 
quantity,  compensation  is  to  be  decreed  on  the  one 
side  or  the  other,  according  as  the  quantity  ascer- 
tained is  less  or  more  than  the  quantity  expected. 
(2  Lom.  Dig.  414,  &  seq;  Quesnel  v.  Woodhef,  6 
Call.  218 ;  Beirne  &  al  v.  Erskine,  5  Leigh,  62, 64 ; 
Hidl  V.  Cunningham,  1  Munf.  330;  Blessing  v. 
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Beatty,  1  Rob.  287 ;  Crawford  v.  McDaniel,  1  Eob. 
418;  Neale  v.  Logan,  1  Grat.  14;  Purcell  v.  Mc- 
Cleary,  10  Grat.  246.)  And  if,  by  the  expenditure 
of  a  certain  amonnt  of  money  and  trouble,  the 
vendee  obtains  a  satisfactory  'title  to  the  lacking 
qu.antity,  the  compensation  decreed  is  to  be  not  the 
j)iv  rata  value  thereof,  but  the  amount  expended 
in  procuring  the  title,  with  a  reasonable  remuner- 
ation for  his  trouble.  (Hull  v.  Cunningham,  1 
Munf.  330.) 

"Where  the  vendee  has  got  the  tract  of  land  he 
bargained  for,  although  not  by  the  boundaries 
designated,  which  have  been  innocently  mis-stated 
by  a  mistake  common  to  both  parties,  the  convey- 
ance will  be  reformed  in  equity  according  to  the 
truth;  but  as  no  mistake  has  occurred  in  the  sub- 
stantial inducement  to  the  contract,  no  relief  can 
be  given  as  for  a  diminished  or  an  increased 
quantity.  (2  Lom.  Dig.  416;  Keyton  v.  Braw- 
ford,.5  Leigh,  39;  Stafford  v.  White,  6  Grat.  93.) 
3™.  Impossible  Considerations. 

A  consideration  whose  performance  is  utterly 
and  naturally  impossible  can  confer  no  benefit, 
and  is  therefore  equivalent  to  no  consideration  at 
all ;  nor  will  the  law  notice  an  act  which  is  obvi- 
ously impracticable  and  ridiculous ;  as  that  A  shall 
go  from  Riclimond  to  Vienna  in  an  hour.  (Chitl 
Cont.  57.)  But  it  will  be  remembered  that  a  deed 
of  conveyance  operating  at  conmion  law,  as  5y 
feoffment,  requires  no  consideration  to  give  effect 
to  it  as  between  the  parties,  nor  does  a  deed  ope- 
rating as  a  gi'((nt,  under  the  statute  of  grants  (Y. 
C.  1873,  c.  112,  §  4);  and  therefore,  although  the 
consideration  be  impossible,  yet  in  those  cases  the 
conveyance  is,  as  between  the  parties,  not  the  less 
operative;  although,  to  be  sure,  the  impossibility, 
like  the  inadeqiiacy  or  absence  of  consideration, 
may  sometimes  afford  evidence  of  fraud,  even  as 
between  the  parties,  and  much  more  as  to  credi- 
tors and  purchasers,  whose  rights  may  be  thereby 
affected.  (2  Washb.  R.  Prop.  652;  Taylor  v. 
King,  6  Munf  358;  2  Lom.  Dig.  25.)  But  con- 
veyances operating  under  the  statute  of  uses  re- 
quire always  either  a  valuable  consideration,  or  a 
consideration  of  natural  love  andj  affection,  the 
former  for  a  conveyance  by  bargain  and  sale,  and 
the  latter  for  one  by  covenant  to  stand  seised. 
For  a  conveyance  by  bargain  and  sale,  therefore,. 
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an  impossible  consideration,  as  it  cannot  be  valu- 
able,  will   not   suffice.     (2  Lom.  Dig.  25-'6;   2 
Washb.  653.) 
4}.  Deeds  must  be  written  or  printed  upon  Paper  or 
Parchment. 

A  deed  may  be  written  or  printed  in  any  charac- 
ter or  language,. and  it  is  believed  in  ink,  or  with 
pencil ;  but  it  must  he  upon  paper  or  parchnnent ; 
for  if  written  on  stone,  board,  linen,  leather,  steel, 
or  brass,  or  the  lil^e,  it  is  no  deed,  although  it.  is 
doubtless  a  good  agreement  in  vrriting.  Wood,  stone, 
or  steel,  may  be  more  durable,  and  linen  less  liable 
to  rasures;  but  writing  on  paper  or  parchment 
unites  in  itself,  more  perfectly  tlian  any  other  way, 
both  those  desirable  qualities;  for  there  is  nothing 
else  so  durable,  and  at  the  same  time  so  little  liable 
to  alteration;  nothing  so  secure  from  alteration, 
that  is  at  the  same  time  so  durable.  It  must  have 
also  the  regular  stamps  required  by  the  stamp-law 
(if  any  such  enactments  are  in  existence),  or  else  it 
cannot,  perhaps,  be  given  in  evidence,  and  under 
circumstances,  may  be  void.  (2  Bl.  Com.  297; 
Schneider  v.  Morris,  M.  &  S.  285  &  seq;  Chit.  Cont. 
72  •  Geary  v.  Physic,  5  B.  &  Cr.  (11  E.  C.  L.)  234; 
Jeffery  v.  Walton,  1  Stark.  Kep.  (2  E.  C.  L.)  267; 
Eymes  v.  Clarkson,  1  Phill.  (E.  Ec.  R.)  22;  Dick- 
inson V.  Dickinson,  2  Phill.  (E.  Ec.  R.)  173 ;  Green 
V.  Skipworth,  1  PhiU.  (E.  Ec.  E.)  63;  Hale  v.  WU- 
kinson,  21  Grat.  78  ;  Talley  v.  Kobinson,  22  Grat. 
896;  Campbell  v.  Wilcox,  10  Wal.421;  Carpenter 
V.  Snelling,  97  Mass.  452.) 
5^.  Matter  Legally  and  Orderly  set  out. 

Let  us  note  (1),  Tlie  meaning  of  the  requirement 
that  a  deed  must  have  its  matter  legally  and  orderly 
set  out;  and   (2),   The   orderly  parts  of  a  deed  of 
conveyance ; 
W.  C. 
1™.  The  Meaning  of  the  Requirement. 

The  meaning  of  the  requirement  touching  or- 
derly parts  of  a  deed  is,  that  there  must  be  words 
sufficient  to  specify  the  agreement  and  to  bind  the 
parties ;  which  sufficiency  must  be  left  tt>  the  courts 
to  determine.  For  it  is  not  absolutely  necessary 
in  law  to  have  all  the  formal  parts  that  are  usually 
drawn  out  in  deeds,  so  as  there  be  sufficient  words 
to  declare  clearly  and  legally  the  party's  meaning. 
But  as  those  formal  and  orderly  parts  are  calcu- 
lated to  convey  that  meaning  in  the  clearest,  dis- 
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tinctest,  and  most  effectual  manner,  and  have  been 
well  considered  and  settled  by  the  wisdom  of  suc- 
cessive ages,  it  is  prudent  not  to  depart  from  them 
without  good  reason,  or  urgent  necessity.  Fre- 
quently the  reason  for  using  particular  expressions 
will  appear  after  many  years'  study,  when  before, 
upon  a  cursory  consideration,  the  words  seemed 
unnecessary,  if  not  improper.  (2  Bl.  Com.  298, 
&  ns  (7)  and  (8).) 
2™.  The  Orderly  Parts  of  a  Deed  of  Conveyance  of 
Lands. 

The  formal  and  orderly  parts  of  a  conveyance 
of  lands  are  commonly  enumerated  as  follows : 
(1),  The  premises ;  (2),  The  habendum ;  (3),  The 
tenendum;  (4),  The  reddendum;  (5),  The  condi- 
tions ;  (6),  The  warranty ;  (7),  The  covenants ;  and 
(8),  The  Conclusion.  (2  Bl.  Com.  298  &  seq.) 
W.  C. 
I''-  The  Premises. 

The  premises  contain  the  names  of  the  parties; 
the  recital  of  whatever  circumstances  may  be 
needful  to  explain  the  reasons  of  the  transaction ; 
tlie  consideration  which  induced  the  deed ;  and 
whatever  is  necessary  to  make  it  clearly  intelli- 
gible what  is  the  subject  of  the  grant,  and  who 
are  the  grantor  and  grantee.  (2  Bl.  Com.  298  ; 
2  Th.  Co.  Lit.  240 ;  Sheph.  Touchst.  52,  74-'5.) 
2^  The  Habendum. 

The  office  of  the  habendum  is  to  determine 
what  estate  or  interest  is  granted  by  the  deed ; 
although  this  may  be,  and  generally  is,  stated  in 
the  premises.  In  which  case  the  habendum  may 
lessen,  enlarge,  explain,  or  qualifj',  but  not  totally 
contradict,  or  be  repugnant  to  the  estate  granted 
in  the  premises.  In  case  of  such  irreconcilable 
repugnancy,  the  premises  generally  prevail,  for 
the  habendum  cannot  divest  an  estate  already 
vested  by  the  premises.  (2  Bl.  Com.  298;  2 
Lom.  Dig.  288;  2  Th.  Co.  Lit.  241;  Sheph. 
Touchst.  52,  75,  &  seq.)  An  exception,  however, 
to  this  general  doctrine  is  suggested  by  the  case 
of  Humphrey  v.  Foster,  13  Grat.  653,  arising  out 
of  the  statute  of  Virginia  (V.  C.  1873,  c.  112,  § 
8),  dispensing  with  the  words  of  limitation,  and 
declaring  that  every  conveyance  shall  p>ass  a  fee 
simple,  unless  "a  contrary  intention  shall  appear 
hy  the  conveyance,^''  &c.  In  the  conveyance  re- 
ferred  to,   the   deed   conveyed   the    land  to  the 
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grantee  forever,  habendum  for  life ;  and  it  was 
held  that  as  the  premises  only  conveyed  a  fee  by 
virtue  of  the  statute,  and  by  the  statute  the  whole 
deed  is  to  be  looked  to,  in  order  to  ascertain  what 
was  intended  to  be  passed,  the  habendum  was 
not  void,  but  only  a  life-estate  passed  by  the  deed. 

3°.  The  Tenendum. 

In  modern  times,  even  in  England,  the  tenen- 
dum is  of  little  practical  use,  and  is  only  retained 
in  deeds  conveyyig  a  fee-simple  by  custom.  It 
was  formerly  employed  to  set  forth  the  feudal 
service  to  be  rendered  by  the  grantee  for  the  land 
(which,  however,  as  all  tenures  were  reduced  by 
12  Car.  II,  c.  24,  to  free  and  common  socage,  are 
now  not  specified);  and  also  to  show  of  whom 
the  land  was  to  be  holden;  which  also,  since  the 
statute  of  quia  emptor es  terrarum  (18  Edw.  I,  c. 
1),  has  caused  all  fee-simple  lands  to  be  held  of 
the  chief  lords  of  the  fee,  is  usually  pretermitted. 
In  Virginia,  where  all  feudal  tenures  are  abol- 
ished (10  Hen.  St.  64),  the  tenendum  is  improper 
in  conveyances  of  the  fee-simple.  (2  Bl.  Com. 
298-'9;  2  Th.  Co.  Lit.  241-'2,  &  n  (K);  Sheph. 
Touchst.  52,  79.) 

4".  The  Eeddendum. 

The  office  of  the  reddendurn  is  to  set  forth  the 
return  (reditus),  which  in  feudal  times  for  the 
most  part  accompanied  all  conveyances,  even 
those  in  fee-simple,  being  generally  military 
services.  The  reddendum  may  still  be  properly 
used  in  conveyances  in  fee,  when  (as  sometimes 
happens),  an  annual  or  periodical  rent  is  reserved 
as  a  compensation  or  return  for  the  property.; 
and  iu  conveyances  for  life,  for  years,  or  at  wiU, 
a  clause  of  reddendum  is  ^vcU  nigh  invariable.  A 
reddendum,  it  will  be  observed,  must  be  to  the 
grantors,  or  some,  or  one  of  them,  and  not  to  any 
stranger  to  the  deed.  (2  Bl.  Com.  299;  2  Tli. 
Co.  Lit.  242,  &  n  (S) ;  Sheph.  Touchst.  52,  80, 81.) 

5°.  Conditions. 

We  have  seen  what  a  condition  is  {Ante  p. 
224);  namely,  a  quahfication  attached  to  an  es- 
tate, upon  the  happening  or  not  happening  of 
which  the  estate  is  to  arise,  or  to  be  defeated; 
as,  "provided,  that  if  the  mortgagor  shall  pay 
the  mortgagee,  §500,  upon  such  a  day,  the  whole 
estate  granted  shall  determine,"  &c.  (2  Bl. 
Com.  299;  Sheph.  Touchst.  52,  81.) 
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In  practice,  most   conveyances  in  fee-simple 
are  unconditional;  and  of  course  if  no  conditions 
are  to  be  stipulated,  there  will  be  no  clause  of 
conditions. 
6°.  Warranty. 

Lord  Coke  assures  us  that,  "  The  learning  of 
warranties  is  one  of  the  most  curious  and  cun- 
ning learnings  of  the  law,  and  of  great  use  and 
consequence,"  (2  Th.  Co  Lit.  268) ;  and  although 
in  these  latter  days  it  is  shorn  of  much  of  its 
"great  use  and  consequencio,"  yet  enough  of  both 
remains  to  justify  and  require  the  student  to  give 
attentive  heed  to  the  outline  of  the  doctrine 
toucliing  the  subject,  as  it  is  about  to  be  ex- 
pounded. We  shall  advert  to  (1),  The  nature  of 
warranty;  (2),  How  it  is  created;  (3),  Its  dif- 
ferent kinds;  (4),  Its  effect;  and  (5),  The  re- 
medies whereby  it  is  made  available. 
W.  C. 
1°.  The  Nature  of  Warranty. 

"A  warranty,"  says  Lord  Coke,  "is  a  cove- 
nant real  annexed  to  lands  or  tenements,  where- 
by a  man  and  his  heirs  are  bound  to  warrant 
■the  same;  and  either  upon  voucher  or  by  judg- 
ment in  a  writ  of  vjurrantia  cartce,  to  yield- 
other  lands  and  tenements  to  the  value  of  those 
that  shall  be  evicted  by  a  former  title;  or  else 
may  be  used  by  way  of  rebutter,^'' — that  is,  to 
repel  or  rebut  the  claim  of  the  grantor  himself, 
or  of  his  heirs,  to  the  lands.  It  extends  to  no 
lease  for  years  or  to  any  other  chattel,  and  if 
proper  words  of  warranty  are  applied  to  such 
interest  thej^  are  to  be  construed  as  creating 
only  &  personal  covenant.  (2  Th.  Co.  Lit.  245, 
249,  &  n  (D);  250,  n  (F);  2  Bl.  Com.  300; 
Williamson  v.  Codrington,  1  Ves.  Sen'r,  516.) 
2°-  How  a  Warranty  is  Created. 

Warranty  is  either  (1),  Implied;  or  (2),  Ex- 
press ; 
W.  C. 
V^.  Warranty  Implied. 

A  warranty  is  implied  wherever  there  is  a 
reversion  in  the  grantor,  and  the  land  is  held 
of  him.  At  common  law,  this  is  the  case  even 
in  conveyances  in  fee-simple,  and,  therefore,  a 
warranty  at  common  law  is  implied  in  all  eases, 
at  least  where  the  word  dedi  is  used  But 
when  the  statute  quia  emptores  (18  Edw.  I,  c. 
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1)  had  declared  that,  upon  conveyances  in  fee- 
simple,  the  tenure  should  be,  not  of  the  gran- 
tor, but  of  the  chief  lords  of  the  fee,  implied 
warranty  became  limited  to  tenants  in  tail,  for 
life,  and  for  years;  but  in  the  case  oi  free- 
holds {i.  e.  of  estates  tail  and  for  life)  only 
where  the  word  dedi  is  used,  and  with  us,  as 
well  as  in  England,  upon  a  conveyance  in  fee- 
simple,  the  grantor  is  no  further  liable  for  the 
title  than  he  covenants  to  he,  except  in  case  of 
fraud  or  material  mistake,  and  except  also  in 
case  of  partition  or  exchange  of  lands,  where 
either  party  is  evicted  of  his  share,  in  which 
case  the  other,  and  his  heirs,  are  bound  to  war- 
ranty, for  which  no  better  reason  is  given  than 
that  they  enjoy  the  equivalent  in  land.  (2  Bl. 
Com.  300;  Black  v.  Gilmore,  9  Leigh,  448-'9; 
2  Th.  Co.  Lit.  252-'3  ife  n  (K).) 
2'.  Warranty  Express. 

Express  warranty  can  be  created  by  no  word 
whatsoever,  except  vmrrantizo,  or  in  English 
warrant.  If  any  other  word  or  phrase  be  sub- 
stituted, or  be  joined  with  the  word  warrant 
(save  only  the  auxiliary  will  or  shall),  it  is  not 
the  ancient  "  covenant  real,''''  but  becomes  a 
modern  personal  covenant  of  title.  And  so 
also  an  ancient  warranty  can  be  annexed  to  no 
estate  less  than  freelwld ;  and  hence,  if  the 
proper  words  of  warrant}-  be  applied  to  a  lease 
for  years,  or  to  any  chattel,  it  is  a, personal 
covenant,  so  that  if  a  conveyance  of  land  in 
fee-simple  comprised  chattels  also,  the  same 
words  (i  will  icarrant)  are  construed  as  creat- 
ing an  ancient  warranty  as  to  the  land,  and  a 
personal  covenant  as  to  the  chattels.  Hence, 
if  the  grantor  says  "  I  mil  warrant "  the  land, 
&c.,  it  is  the  ancient  warranty ;  but  "  I  will 
warrant  and  defend"  or  "  I  covenant,  or  agree 
to  warrant,"  or  "  I  will  warrant  a  term  for 
years,"  &c.,  are  modern  and  personal  covenants 
of  title.  And  it  should  be  observed  that  an 
express  warranty  always  supersedes  one  im- 
plied. (2  Bl.  Com.  30i ;  2  Th.  Co.  Lit.  250  & 
seq,  &  ns.  (D)  &  (F);  Id.  256;  2  Lom.  Dig. 
318,  321;  Tabb  v.  Binford,  4  Leigh,  132; 
Nokes'  Case,  4  Co.  80  b;  Williamson  v.  Cod- 
rington,  1  Ves.  Sen'r,  511.) 
3°.  The  Different  Kmds  of  Warranty ;  W.  C 
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IP.  Lineal  "Warranty. 

Lineal  warranty  means  warranty  that  de- 
scends in  the  same  line  with  the  land  war- 
ranted, that  is,  in  tlie  same  line  that  the  land 
would  have  descended  in,  had  it  not  been  sold. 
The  warranty  th^s  descending  in  the  same  line 
with  the  land,  is  lineal,  whether  it  is  derived 
by  lineal  or  collateral  descent.  Thus,  if  the 
proprietor  of  land  sells  it  with  warranty,  and 
then  die  leaving  his  nephew  his  next  of  kin 
and  heir,  the  warranty  is  lineal,  while  the  de- 
scent of  it  from  the  uncle  to  the  nephew,  is 
collateral.     (2  Bl.  Com.  301.) 

2p.  Collateral  Warranty. 

Collateral  warranty,  means  warranty  that 
descends  not  in  the  same  line  with  the  land 
warranted,  but  from  a  different  ancestor.  Thus, 
if  a  tenant  by  the  curtesy  or  in  dower,  aliene 
his  or  her  estate  in  fee  with  warranty,  and  then 
die  leaving  a  son,  the  common  heir  of  both  pa- 
rents, the  warranty  is  collateral,  because  it 
comes  from  one  parent,  when  his  right  to  the 
land  descends  from  the  other.  (2  Bl.  Com. 
301-'-2;  2  Th.  Co.  Lit.  274.) 

31".  Warranty  Commencing  by  Disseisin. 

Warranty  commencing  by  disseisin  is  where 
the  very  (ionveyance  to  which  the  warranty  is 
annexed  immediately  follows  a  disseisin,  or 
itself  operates  as  such,  (as  where  a  father  ten- 
ant for  years,  with  remainder  to  his  son  in  fee, 
alienes  in  fee-simple,  with  warranty.)  This 
being  founded  on  the  tort  or  wrong  of  the  war- 
rantor himself,  is  too  palpably  injurious  to  be 
supported,  and  is  not  binding  upon  any  heir  of 
such  tortious  warrantor ;  for  it  cannot  be  pre- 
sumed that  an  ancestor  unjust  enough  to  com- 
mit such  a  wrong,  will  be  so  just  as  to  leave  a 
recompense  to  his  heir.  Warranty  by  disseisin, 
it  will  be  observed,  is  in  all  cases,  collateral. 
(2  Bl.  Com.  302;  2  Th.  Co.  Lit.  297,  &  n  (2), 
302.) 
4°.  The  Effect  of  Warranty;  W.  C. 

IP.  When  the  Obligation  to  make  good  the  war- 
ranty is  available;  W.  C. 
l*!.  As  to  making  Compensation  when  the  land 
is  lost  by  title  paramount. 

Tlie  warrantor  himself  is  of  course  always 
hound  to  make  compensation  when  the  land 
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is  lost  by  title  paramount;  but  when  he  is 
dead,  the  liability  of  his  heir  to  do  so  depends 
at  common  law,  first  on  the  fact  that  he  is 
named  in  the  warranty :  "  Hmredes  mei,^^  says 
Lord  Coke,  "  are  words  of  necessity,  for  oth- 
erwise the  heirs  are  not  bound,  (2  Th.  Co. 
Lit.  250,  &  n  (G));  and  secondly,  on  his  hav- 
ing assets  descended  to  him  from  the  warrant- 
ing ancestor.  (2  Bl.  Com.  302,  242  to  244, 
&  n's  ;  2  Th.  Co.  Lit.  186  n  (A)).  And  this 
doctrine  applies  without  discrimination,  to 
both  lineal  and  collateral  warranty. 
21.  As  to  Rebutting  the  claims  of  the  Warrantor, 
or  his  heir,  to  the  Lands. 

The  claim  of  the  warrantor  cannot  in  gen- 
eral, be  asserted  in  opposition  to  his  own  war- 
ranty ;  and  the  claim  of  his  heir  is  at  common 
law,  repelled  or  rebutted  by  the  warranty  of 
the  ancestor,  whether  the  warranty  be  collat- 
eral or  lineal,  and  whether  the  heir  actually 
derived  any  heritage  from  the  warranting  an- 
cestor or  not: 
W.  C. 
1^  The  Effect  of  Lineal  Warranty  in  Rebut- 
ting the  claim  of  the  Heir. 

Lineal  warranty  rebuts  or  bars  the  claim 
of  the  warrantor's  heir,  notwithstanding  he 
derives  no  inheritance  from  the  warrantor, 
which  is  only  reasonable  and  just;  for  if  he 
could  succeed  in  his  claim,  he  would  then 
gain  assets  by  descent,  (if  he  had  them  not 
before,)  and  must  fulfil  the  warranty  of  his 
ancestor.  (2  Bl.  Com.  302.) 
2^  The  Effect  of  Collateral  Warranty,  in  Re- 
butting the  Claim  of  the  Heir. 

Collateral  warranty  is  by  the  common  law, 
also  held  to  rebut  or  bar  the  heir's  claim, 
and  that  notwithstanding  he  in  fact  derives 
no  inheritance  from  the  M'^arranting  ancestor ; 
it  heing,  presumed  that  no  ancestor  would 
deprive  his  heir  of  his  inheritance  from 
another  source,  without  providing  on  his 
own  part  an  equivalent  therefor.  And  such 
presumption  was  at  an  early  period  not  an 
unfounded  one,  considering  the  predominant 
temper  which  then  existed  to  aggrandize 
families,  and  to  sacrifice  present  interest  and 
convenience  in  order  to  promote  the  gran- 
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deur  and  influence  of  the  generations  to  come. 
And  it  was  further  confirmed  by  the  fact 
that,  upon  the  alienation  supposed,  the  an- 
cestor forfeited  the  particular  estate,  if  the 
heir  choose  to  enter  before  the  warranty  de- 
scended on  him,  so  that  his  not  having  en- 
tered gave  countenance  to  the  presumption. 
(1  Tuck.  Com.  (B.  II.),  238;  2  Th.  Co.  Lit. 
294:-'5).  As  that  temper,  hovs^ever,  did  not 
survive  the  feudal  period  of  the  law,  it  is 
certainly  remarkable  that  the  legislature 
should  have  been  so  slow  to  change  the  doc- 
trine, and  especially  remarkable  that  having 
experienced  the  injustice  occasioned  by  it  in 
the  case  of  tenants  hy  the  curtesy,  and  cor- 
rected it  so  early  as  6  Edw.  I,  (A.  D.  1278), 
no  corresponding  amendments  relating  to 
tenants  in  dower,  should  have  been  instituted 
until  11  Hen.  VII,  (A.  D.  1496);  nor  as  to 
tenants  for  life  in  general,  until  4  &  5  Anne, 
(A.D.  1706);  nor  as  to  tena,nts  in  tail,  until 
3  &  4  Wm.  IV,  (A.  D.  1834.) 
W.  C. 
1^.  The  Amendments  to  the  Common  Law 
touching  Collateral  Warranty,  wrought  by 
Statutes  in  England ;  W.  C. 
1*.  The  Statute  of  Gloucester,  6  Edw.  I,  c. 
3  (A.  D.  1278). 

This  statute  enacted  that  where  tenants 
hy  the  curtesy  should  aliene  the  lands  with 
warranty,  such  warranty  should  be  no  bar 
to  the  son  (the  heir  of  both  his  parents) 
claiming  his  maternal  inheritance,  unless 
assets  descended  from  the  father.  (2  Bl. 
Com.  302 ;  Bac.  Abr.  Warranty  (I).) 
2'.  The  Statute  11  Hen.  VII,  c.  20  (A.  D. 
1496.) 

By  the  statute  of  11  Hen.  VII,  c.  20, 
if  a  tenant  in  dower  aliene  in  fee,  with 
warranty,  and  die,  such  warranty  does  not 
bar  her  heir,  who  is  also  the  husband's 
heir,  and  claims  the  land  as  such,  unless 
assets  descended  from  the  mother.  (2  Bl. 
Com.  303;  2  Th.  Co.  Lit.  272;  Bac.  Abr. 
Warranty  (I).) 
3*.  The  Statute  4  &  5  Anne,  c.  16  (A.  D. 
1706.) 

By  statute  4  &  5  Anne,  c.  16,  all  war- 
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ranties  hy  any  tenant  for  life  are  declared 
to  be  void  against  those  in  remainder  or 
reversion;  and  all  collateral  warranties 
by  any  ancestor  who  has  no  estate  of  in- 
heritance in  possession,  to  be  void  against 
his  heir.  (2  Bl.  Com.  303 ;  Bac.  Abr, 
Warranty  (I).) 
4*.  The  Statute  3  &  4  Wm.  lY,  c.  27  and  74, 
(A.  D.  1834). 

Tliese  statutes   abolish   all   warranties 

(that  is,   the    ancient   covenant  real,  so 

called),    together    with    all   real    actions. 

(Kawle's  Gov'ts  of  Title,  24;  Wms.  Eeal 

Prop.  408-'9.) 

2^  The  Amendments  to  the  Common  Law 

touching  Collateral  Warranty,  wrought  by 

Statute  in  Virginia. 

Our  statute  achieves,  by  a  simple  enact- 
ment of  a  few  lines,  the  results  of  the  Eng- 
lish statutes  from  A.  D.  1278  to  A.  D. 
1834,  without  imitating,  however,  the 
sweeping  annihilation  of  warranties  con- 
tained in  3  &  4  Wm.  IV,  c  27  and  74.  It 
enacts  that  "  wlien  the  deed  of  the  alienor 
mentions  that  he  and  his  heirs  will  warrant 
what  it  purports  to  pass  or  2&%vxQ,%f  anything 
descends  from  him,  his  heirs  shall  he  harred 
for  the  value  of  what  is  so  descended  or  lia- 
ble for  such  value."  (V.C.  1873,  c.  112,  §7.) 
2P.  The  extent  of  the  Obligation  arising  out  of 
Warranty. 

The  obligation  arising  out  of  the  warranty 
on  the  part  of  the  wai-rantor  and  his  heirs  (sup- 
posing the  latter  to  have  assets  by  descent,  and 
to  the  extent  of  such  assets)  is  to  render  for 
any  part  of  the  land  warranted,  lost  by  title 
paramount,  its  equivalent  in  value  in  other 
lands,  having  reference  to  the  value  at  the 
time  of  the  making  of  the  warranty.  (2  Th. 
Co.  Lit.  304,  308,  246,  n  (A) ;  2  Bl.  Com.  30-2.) 
5".  The  Hemedies  whereby  Warranty  is  made 
AvailaUe;  W.  C. 
IP.  Rebutter. 

The  word  rebutter  is  French,  and  is  in  Latin 
repellere,  to  repel  or  bar — that  is,  in  the  un- 
derstanding of  the  common  law,  to  repel  or 
bar  the  action  of  the  warrantor  or  his  heir,  by 
the  warranty.      And    this  is   the  first  means 
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(whether  it  can  properly  be  called  a  remedy  or 
not)  whereby  a  warranty  is  made  available.     (2 
Bl.  Com.  302;  2  Th.  Co.  Lit.  246,  &  n  (A),  303, 
&  n  (G,  ■!):) 
25.  Voucher  to  Warranty. 

Where  the  purchaser  has  a  real  action  insti- 
tuted against  him  by  some  adverse  claimant, 
he  has  at  common  law  a  right  to  vouch  (vooare) 
his  warrantor  to  make  good  his  warranty,  and 
to  take  the  defence  of  the  title  upon  himself ; 
but  this  he  can  only  do  within  the  limits  of  the 
engagement  of  the  warrantor,  who  is  bound  in 
'general  no  further  than  as  his  contract  charges 
hiin.  The  voucher  to  warranty  constitutes  the 
second  means  whereby  a  warranty  is  made 
available.     (2  Th.  Co.  Lit.  304,  &  n  (G  2).) 

Voucher  to  warranty  was  once  in  terms 
abolished  by  statute  in  Virginia  (1  E..  C.  1819, 
p.  496,  c.  128,  §  34);  but  that  statute  having 
been  repealed  (V.  C.  1873,  c.  209,  §  1),  the 
common  law  is  thereby  revived.  (Ins.  Co.  v. 
Bailey's  Adm'r,  16  Grat.  363;  Booth's  Case, 
Id  519.)  But  as  it  was  chiefly  incident  to 
writs  of  right  which  are  abolished  (V.  C.  1873, 
c.  131,  §  38),  its  application  is  much  circum- 
scribed. 
3P.  Writ  of  Warrantia  Chartce. 

Where  the  warrantee  or  his  heirs  are  im- 
pleaded in  an  assise,  or  in  a  writ  of  entry  in 
the  nature  of  an  assise,  in  which  actions  they 
cannot  vouch,  they  shall  have  a  writ  de  war- 
rantia chartce,  against  the  warrantor,  or  his 
heirs.  And  so  likewise  the  warrantee,  or  his 
heirs,  may  at  any  time  before  they  be  im- 
pleaded for  the  land,  bring  a  writ  of  warrantia 
upon  the  warranty  in  the  deed  against  the  cAarte 
warrantor  or  his  heirs,  and  thereby  all  the  land 
the  warrantor  then  has,  or  all  that  his  heir  has 
derived  by  descent  from  him,  at  the  time  of 
the  writ  brought,  shall  be  charged  with  the 
warrant)'  into  whose  hands  soever  it  afterwards 
goes;  and  if  the  land  warranted  be  afterwards 
recovered  from  the  warrantee,  he  shall  recover 
in  recompense,  1)y  means  of  voucher,  as  much 
in  value  of  the  warrantor  and  his  heirs  as  he 
loses.  And  Lord  Coke  observes  that  it  is  ad- 
visable to  bring  this  writ  of  warrantia  charter 
betimes,  because  it  binds  all  the  lands  of  the 
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warrantor  from  the  time  of  the  writ  brought, 
but  it  does  not  bind  any  land  which  he  had 
previously  aliened.  Thus  it  appears  that  the 
writ  of  vrarrantia  chartce  is  an  independent 
remedy  in  those  eases  where  voucher  does  not 
lie;  and  in  other  cases  an  auxiliary  remedy 
merely,  to  charge  the  land  with  the  obligation, 
and  to  be  followed  by  voucher  to  warranty 
afterwards,  when  the  warrantee  is  impleaded. 
(2  Th.  Co.  Lit.  303-'4,  n  (G  2).) 

Hence,  it  wouM  seem  that  if  voucher  has 
been  abolished  in  Virginia,  the  writ  of  war- 
rantia  chartcB  has  been  in  all  cases  substituted 
as  an  independent  remedy,  upon  the  ancient 
warranty.  See  2  Lorn.  Dig.  325. 
7°-  Covenants. 

Covenants,  as  here  used,  are  stipulations  by 
either  party  contained  in  a  deed  of  conveyance, 
for  the  truth  of  certain  facts,  or  to  perform  or 
give  something  to  another.  Thus,  the  grantor 
may  covenant  that  he  hath  a  right  to  convey;  or 
for  the  grantee's  quiet  enjoyment,  or  the  like; 
the  grantee  may  covenant  to  pay  the  purchase- 
money,  or  to  pay  rent,  or  to  keep  the  premises  in 
repair.  Covenants  in  modern  times  supply  the 
place  of  ancient  warranty,  and  something  more. 
Thus,  they  may  oblige  the  grantor  to  be  answer- 
able for  the  goodness  of  the  title  he  sells,  but 
they  may  also  relate  to  any  other  matter;  and 
when  tliey  concern  the  title  to  the  land  sold,  they 
have  this  great  advantage  over  the  ancient  war- 
ranty, that  they  enable  the  grantee  to  charge 
with  damages  in  money  both  the  personal  and 
real  estate  of  the  grantor,  if  there  is  a  breach  of 
the  agreement;  whereas  the  warranty  can  be  re- 
dressed by  the  recovery  of  lands  only.  (2  Bl. 
Com.  304.)  It  is  therefore  a  fitting  division  of 
the  subject  of  covenants,  as  contained  in  deeds 
of  conveyance,  to  note,  first,  the  two  classes  of 
such  covenants,  according  as  they  do  or  do  not 
run  with  the  land;  secondly,  the  persorts  respec- 
tively who  are  bound  by,  or  may  take  advantage 
of  such  covenants;  and  thirdly,  the  extent  and 
mode  of  recovery  thereon; 
W.  C. 
1°.  The  Classes  of  Covenants  contained  in  Deeds 
of  Conveyance ;  "W".  C. 
1'.  Covenants  which  do  not  run  with  the  and. 


CHAP.  XX.]  V.  ALIENATION DEEDS.  639 

Covenants  which  do  not  run  with  the  land 
are  such  covenants  as  do  not  affect  the  nature, 
quality  or  value  of  the  thing  conveyed,  inde- 
pendently of  collateral  circumstances,however 
they  may  affect  the  parties  collaterally,  in  re- 
spect of  other  lands  owned  by  them.  The  de- 
signation by  which  they  are  described,  namely, 
that  they  do  not  run  with  the  land,  marks  their 
most  distinctive  characteristic;  that  is,  that 
they  do  not  pass  with  the  land  to  the  assignee 
thereof,  either  to  benefit  or  to  charge  him,  not- 
withstanding, assigns  be  specially  mentioned^ 
Thus,  where  in  a  lease  of  land,  with  liberty  to 
conduct  a  water-course  through  it,  and  to  erect 
a  silk-mill,  the  lessee  covenanted  for  himself, 
his  executors,  &c.,  and  assigns,  not  to  hire  per- 
sons to  work  in  the  mill  who  were  settled  in 
other  parishes,  without  a  parish  certificate,  and 
afterwards  assigned  the  lease,  it  was  held  that 
the  covenant  was  not  one  that  ran  with  the 
land,  affecting  neither  its  nature,  quality,  nor 
value,  and  that  -the  assignee  was  not  bound 
thereljy.  (Mayor  of  Congleton  v.  Pattison  & 
al,  10  East.  130.)  So,  a  covenant  to  pay  so 
much  annually  for  the  use  of  the  poor,  does  not 
run  with  the  land),  Mayho  v.  Buckhurst,  3 
Cro.  (Jac.)  438);  nor  a  covenant  to  build  a 
house  on  land  other  than  that  demised,  or  to 
pay  a  collateral  sum  of  money  (other  than  rent) 
to  the  lessor,  or  any  money  to  a  stranger;  nor 
a  covenant  to  return  cattle,  or  cattle  of  like 
value,  leased  with  the  premises.  (Spencer's 
Case,  5  Co.  16,  b;  Bac.  Abr.  Covenant  (E),  3; 
1  Smith's  L.  C.  92,  96,  &  seq.) 

It  is  not  enough,  however,  that  the  covenant 
concerns  or  affects  the  land;  but  in  order  to 
make  it  run  with  the  land,  there  must  be  a 
privity  of  estate  between  the  contracting  par- 
ties. Hence,  if  mortgagor  and  mortgagee  unite 
in  a  lease  for  years,  and  the  lessee  covenant 
with  the  mortgagor  and  his  assigns,  to  pay  rent, 
and  do  repairs,  and  the  mortgagee  afterwards 
assign  his  interest,  the  assignee  can  maintain 
no  action  against  the  lessee,  because,  although 
the  covenants  related  to  the  land,  yet  there  is 
no  privity  of  estate  between  the  assignee  and 
mortgagor  with  whom  the  lessee  covenanted. 
(Webb  V.  Russel,  3  T.  R.  4:02-'3 ;  Stokes  v. 
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Kussel,  Id.  678 ;  S.  C.  in  Excheq'r  Chamb.,  1 
H.  Bl.  563.)  And  so,  where  a  conveyance  was 
made  to  such  uses  as  W  should  appoint,  and 
in  default  of  appointment,  to  W  in  fee;  and  a 
rent  in  fee  was  reserved,  with  a  covenant  by 
W  and  his  assigns  to  pay  it;  and  "W  made  an 
appointment  to  J,  who  covenanted  to  pay  the 
same  rent,  and  died  leaving  T  his  heir,  executor 
and  devisee,  it  was  held  that  T  was  not  liable 
to  pay  the  rent  as  assignee  of  W,  T  claiming 
not  in  privity  ivith  W,  but  imder  the  appoint- 
ment, and  consequently  from  the  first  grantor. 
(Eoach  &  al  v.  Wadham,  6  East.  269;  Eac. 
Abr.  Covenant,  (E)  3.) 

For  the  most  part,  a  covenant  which  relates 
to  the  land  runs  with  it,  and  an  assignee  is  lia- 
ble to  observe  it,  although  assigns  be  not  named ; 
but  as,  to  this  doctrine  there  seems  to  be  this 
exception,  that  if  the  covenant,  although  it 
concern  the  land,  yet  relates  directly  to  a  thing 
not  then  in  esse,  the  covenant  is  not  binding  on 
an  assignee  unless  expresslj''  named.  Thus,  if 
in  a  lease,  the  lessee  covenants  to  huild  a  wall 
on  the  land,  and  afterwards  assigns,  the  as- 
signee is  under  no  obligation  to  erect  the  wall, 
unless  the  covenant  were  for  the  lessee  and  his 
assigns.  (Spencer's  Case,  5  Co.  15  b;  Bac. 
Abr.  Covenant,  (E),  3 ;  1  Smith's  L.  C.  92..  96 
&  seq.) 

In  Virginia,    by    statute,  the    words,  "  the 

said covenants,"  has  the  same  efi'ect  as  if 

assigns  were  expressly  named.     (Y.  C.  1873, 
c.  113,  §  9.) 
2".  Covenants  which  run  with  the  Land. 

Covenants  which  run  with  the  land,  are 
those  whicli  affect  the  nature,  quality,  or  value 
of  the  thing  conveyed,  where  there  is  apnvity 
of  estate  between  the  contracting  parties,  as  a 
covenant  to  pay  rent,  to  repair,  to  be  answera- 
ble for  the  title,  &c.  Covenants  of  this  de- 
scription pass  with  the  land,  and  are  binding 
on,  and  in  favor  of,  the  assignee,  although  as- 
signs be  not  expressly  named ;  but  it  should  be 
observed  that  the  liability  of  the  assignee  is 
confined  to  the  period  of  his  occupancy,  or  at 
least  of  his  interest  in  the  land,  whilst  that  of 
the  lessee  himself  continues  indefinitely,  be- 
ing expressly  undertaken.     (Bac.  Abr.  Cove- 
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nant,  (E),  3,  4;  2  Th.  Co.  Lit.  325,  n  (G.  3); 
Spencer's  Case,  5  Co.  15  b,  &c. ;  Mayor  of 
Congleton  v.  Pattison  &  al,  10  East.  130; 
Mayho  v.  Buckhurst,  3  Cro.  (Jac),  438;  1 
Smith's  L.  C.  92,  96  &  seq.) 

It  must  be  jioted  that  no  covenant  which  is 
broken  is  capable  of  being  afterwards  assigned 
ai  law.  When,  therefore,  a  covenant  is  vio- 
lated, the  suit  must  be  brought  by  the  party  at 
that  time  interested,  and  not  by  one  to  whom 
the  land  may  afterwards  have  come  by  assign- 
ment.    (Dickinson  v.  Hoomes,  8  Grrat.  396.) 

As  the  most  important  by  far  of  covenants 
which  run  with  the  land,  are  those  which  re- 
late to  the  title,  the  subject  will  be  developed 
especially  with  reference  to  them  ; 
W.  C. 
11.  Covenants  which  run  with  the  Land,  but  do 
not  relate  to  the  Title. 

Of  these  nothing  needs  here  to  be  said. 
21.  Covenants  which  run  with  the  land,  and  do 
relate  to  the  Title;  W.  C. 
I''.  Covenants  of  Title  Implied. 

Covenants  of  title  are  sometimes  implied 
in  leases,  (2  Lom.  Dig.  320-21,  329),  but 
not  in  conveyances  of  the  grantor's  whole 
interest,  leaving  in  him  no  reversion.  In  the 
latter  case,  the  vendee,  in  the  absence  of 
fraud  or  mutual  mistake,  has  no  redress  if 
evicted,  if  he  has  taken  no  covenant  of  title. 
(2  Lorn.  Dig.  366-'7;  Sutton  v.  Sutton,  7 
Grat.  234.) 
2"'.  The  Usual  Covenant  of  Title  Express. 

These  covenants  are  expressed  in  terms  of 
wearisome  verboseness,  which  has  been  hap- 
pily obviated  in  V^irginia  by  statute,  taken 
from  8  &  9  Vict.  c.  119,  124.  (V.C.  1873, 
c.  113,  §  9,  &c.); 
W.  C. 
V.  The  Usual  Covenants  of  Title  in  England : 
W.  C.  ^ 

1'-  That  the  grantor  is  seised  in  Fee-Simple 
of  the  Land. 

See  2  Lom.  Dig.  343;  2  Th.  Co.  Lit. 
325,  n  (G.  3.) 
2*.  That  the  grantor  has  good  right  and  full 
power  to  convey  the  Land  in  Fee-Simple. 

See  2  Lom.  Dig.  343;  2  Th.  Co.  Lit. 
325,  n  (G.  3.) 
41 
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3*.  That  the  Grantee,  his  Heirs  and  Assigns, 
shall  have,  hold  and  enjoy  the  premises 
granted,  without  Eviction  or  Disturbance. 
See  2  Lom.  Dig.  343;  2  Th.  Co.  Lit. 
325,  n  (G.  3.) 
4*.  That  the  Lands  are  free  from  all  Incum- 
irances. 

See  2  Lom.  Dig.  343 ;  2  Th.  Co.  Lit. 
325,  n  (G.  3.) 
5*.  That  the  Grantor  and  his  Heirs  will 
make  all  mx<ih  further  Assurances  of  the 
Lands,  as  shall  be  reasonably  required  bj 
the  grantee,  his  heirs  or  assigns. 

See  2  Lom.  Dig.  343;  2  Th.  Co.  Lit. 
325,  n  (G.  3.) 
2^.  The  Covenants  of  Title  employed  in  Yir- 
ginia;  W.  C 
1*.  The  Usual  Covenant  of  Title  in  Virginia; 
W.  C. 
1".  The  Terms  of  the  Usual  Covenant. 

The  Terms  of  the  covenant  of  title 
usual  in  Virginia,  and  generally  in  the 
South  and  West,  are  to  the  effect  that 
the  grantor,  for  himself  and  his  heirs, 
covenants  with  the  grantee,  his  heirs  and 
assigns,  that  he  and  his  heirs  shall  and 
will  warrant  and  forever  defend  the 
title  to  the  said  land,  to  the  said  grantee 
and  his  heirs  and  assigns  forever,  free 
from  the  claims  of  all  persons  whatso- 
ever. (2  Lom.  Dig.  355 ;  Eawle's  Gov'ts 
of  Title,  184  &  seq;  197  &  seq  ) 
2'^'.  The  Objections  to  the  Usual  Covenant 

of  Title;  W.  C. 
1^.  The  Uncertainty  of  the  precise  meaning 
of  the  Covenant. 

It  is  not  perfectly  settled  whether  it 
applies  .where  the  grantee  has  never 
been  able  to  get  possession  of  the  land, 
or  only  to  subsequent  eviction ;  although 
the  better  opinion  seems  to  be  that 
where,  at  the  time  of  the  conveyance,  the 
grantee  finds  the  premises  in  possession 
of  one  claiming  under  a  paramount  title, 
the  covenant  in  question  is  broken,  with- 
out any  other  act  on  the  part  of  either 
the  grantee  or  the  claitnant;  such  failure 
to  get  possession  being  regarded  as  tan- 
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tamouiiv  to  an  eviction.     (2  Lorn.  Dig. 

356;  Day  v.  Chisholm,  10  Wheat.  449; 

Woodford  v.  Pendleton,  H.  &  M.  303 ; 

Ra\de's  Gov'ts  of  Title,  220  &  seq,  &  224.) 
2^''.  The  Certainty  that  the  Covenant  is  not 

applicable   save  in  case  of  an  actual 

Eviction. 

Tlie  covenant  is  supposed  to  be  in  fact 

and  in  esseace,  substantially  the  same  as 

a  covenant  for  quiet  enjoyment,  and  it  is 

believed  that  no  action  lies  upon  it  until 
■    actual  eviction,  or  at  least  disturbance  of 

the  possession.     (2  Lom.  Dig.  355-'6; 

Emerson  v.  Prop's  of  Land  i^  Minot,  1 

Mass.  463 ;  Findlay  v.  Toncray,  2  Eob. 

374,  379;  Rawle's  Gov'ts  of  Title,  210- 

'11,  &seq). 
2*.  The  changes  wrought  by  Statute  in  Vir- 
ginia, in  relation  to  Covenants  of  Title ; 
W.  G. 
1".  Abbreviations  of  the  usual  (and  Objec- 
tionable) Covenant  of  Title. 

The  judicious  policy  of  the  legislature 
at  the  revisal  of  1849,  (adopted  in  the 
main,  from  8  &  9  Vict.  c.  119,  124), 
was  to  encourage  the  substitution  of  the 
more  certain  and  comprehensive  English 
covenants  of  title  for  the  vague  and  at 
all  events  narrower  covenant  then  and 
still  usual  in  Virginia  [supra  1"),  and  it 
was,  therefore,  not  to  have  been  expected 
that  any  provisions  would  have  been  in- 
troduced tending  to  facilitate  and  invite 
the  continuance  of  a  covenant  liable  to 
such  strong  objections.  The  general 
assembly,  however,  thought  otherwise, 
and  provided  two  enactments,  (not  found 
in  the  English  statutes),  the  one  giving 
full  effect  to  a  shortly  expressed  covenant 
of  that  character;  and  the  other  allow- 
ing words  of  warranty  annexed  to  the 
granting  part  of  a  deed  to  have  the  ef- 
fect of  such  a  covenant.     Thus, 

1st,  A  covenant  by  the  grantor  in  a 
deed,  "  that  he  will  warrant  generally  (or 
^'■specially,"  as  the  case  may  be),  the 
property  hereby  conveyed,"  shall  have 
the  same  effect  as  if  the  grantor   had 
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covenanted  that  he,  his  heirs  and  per- 
sonal representatives,  will  forever  war- 
rant and  defend  the  said  property  unto 
the  grantee,  his  heirs,  personal  represen- 
tatives, and  assigiis,  against  the  claims 
and  demands  of  all  persons  whomsoever, 
(or  "against  the  claims  and  demands  of 
the  grantor,  and  all  persons  claiming  or 
to  claim,  by,  through,  or  under  him,"  as 
the  case  may  be  )  (V.  C.  1873,  c.  113, 
§  10,  11;  Dickinson  v.  Hoomes's  Adm'r 
&  als,  8  Grat.  384  &  seq.) 

2nd,  The  words  "with  general  war- 
ranty," (or  ^^  special,''''  as  the  case  may 
be,)  in  the  granting  part  of  any  deed, 
shall  be  deemed  to  be  a  covenant  by  the 
grantor  "that  he  will  warrant  generally 
(or  ^^  specially,"  as  the  case  may  be),  the 
property  hereby  conveyed."  V.  C.,1873, 
c.  113,  §  12.) 
2".  Adoption  in  Yirginia  of  the  English 
Covenants  of  Title  in  Conveyances  in 
Fee-simple. 

The  use  of  these  covenants  is  facili- 
tated by  declaring  certain  very  brief 
forms  of  expression  to  b.e  equivalent  to 
the  very  long  and  tedious  phraseology 
which  in  England  it  is  usual  to  employ. 
The  idea,  and  substantially  the  provisions 
themselves,  were  derived  from  the  Eng- 
lish statute,  8  &  9  Yict.  c.  119,  124. 
(V.  C.  1873,  c.  113,  §  13  to  16.) 
W.  C. 
1"^.  That  the  Grantor  has  the  Bight  to 
Convey  the  Land. 

A  covenant  by  the  grantor,  in  a  deed 
for  land,  "  that  he  has  the  right  to  con- 
vey the  said  land  to  the  grantee,"  shall 
have  the  same  effect  as  if  the  grantor 
had  covenanted  that  he  has  good  right, 
full  power,  and  absolute  authority  to 
convey  said  land,  with  all  the  buildings 
thereon,  and  the  privileges  and  appur- 
tenances thereto  belonging,  unto  the 
grantee,  in  the  manner  in  which  the 
same  is  conveyed  or  intended  to  be 
conveyed  by  the  deed,  and  according  to 
its  true  intent.  (V.  C.  1873,  c.  113,  §  13.) 
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2^.   That   the  Grantee  shall   have  quiet 
Possession. 

A  covenant  by  any  such  grantor, 
"  tliat  the  grantee  shall  have  quiet  pos- 
session of  the  said  land,"  sliall  have  as 
much  effect  as  if  he  covenanted  that  the 
grantee,  his  heirs  and  assigns,  might  at 
any  and  all  times  thereafter,  peaceably 
and  quietly  enter  upon,  and  have,  hold, 
and  enjoy  the .  land  conveyed  by  the 
deed,  or  intended  so  to  be,  with  all  the 
buildings  thereon,  and  the  privileges 
and  appurtenances  thereto  belonging, 
and  receive  and  take  the  rents  and  pro- 
fits thereof,  to  and  for  his  and  their 
use  and  benefit,  vpithout  any  eviction, 
interruption,  suit,  claim,  or  demand 
whatever.     (Y.  C.  1873,  c.  113,  §  14  ) 

3^.  Tliat  the  premises  are  free  from  In- 
cumbrances. 

If  to  such  covenant  (that  is,  the  cov- 
enant of  quiet  enjoyment,  §  14,)  there 
be  added,  "free  from  all  incumbrances," 
tliese  words  shall  have  as  much  effect 
as  the  words,  "  and  that  freely  and  ab- 
solutely acquitted,  exonerated,  and  for- 
ever discharged,  or  otherwise  by  the 
said  grantor  or  his  heirs,  saved  harm- 
less, and  indemnified  of,  from  and 
against  any  and  every  charge  and  incum- 
brance whatever."  (V.  0. 1873,  c.  113, 
§  14.)  And  a  covenant  by  any  such 
grantor,  "  that  he  has  clone  no  act  to 
incumber  the  said  lands,"  shall  have  the 
same  effect  as  if  he  covenanted  that  he 
had  not  done  or  executed,  or  knowingly 
suffered,  any  act,  deed,  or  thing  wliere- 
by  the  lands  and  premises  conveyed,  or 
any  part  thereof,  are,  or  will  be  charged, 
affected  or  incumbered.  (-V.  C.  1873,  c. 
113,  §  16.) 

4""  That  the  Grantor  will  execute  further 
Assurances. 

A  covenant  by  any  such  grantor, 
"  tliat  he  will  execute  such  further  as- 
surances of  the  said  lands  as  may  be 
requisite,"  shall  have  the  same  effect  as 
if  he  covenanted  that  he,  the  grantor, 


646  V.  ALIElfATIOlir ^DEEDS.  [bOOK  II. 

his  heirs  or  personal  representatative, 
will  at  any  time,  upon  any  reasonable 
request,  at  the  charge  of  the"  grantee, 
his  heirs  or  assigns,  do,  execute,  or 
cause  to  be  done  or  executed,  all  such 
further  acts,  deeds,  and  things,  for  the 
better,  more  perfectly  and  absolutely 
conveying  and  assuring  the  said  lands 
and  premises,  hereby  conveyed,  or  in- 
tended sq  to  be,  unto  the  grantee,  his 
heirs  and  assigns,  in  manner  aforesaid, 
as  by  the  grantee,  his  heirs  or  assigns, 
his  or  their  counsel  in  the  law,  shall  be 
reasonably  desired,  advised,  or  required. 
(Y.  C.  1873,  c.  113,  §  15.) 
3^.  Adoption  in  Virginia,  of  English  Cove- 
nants contained  in  Leases. 

The  same  judicious  policy  is  exhibited 
in  respect  to  covenants  proper  to  be  in- 
serted in  leases,  as  that  already  set  forth 
in  respect  to  covenants  of  title  in  con- 
veyances in  fee-simple,  namely,  to  facili- 
tate and  encourage  their  employment  by 
declaring    certain    very   brief   formulm 
equivalent  in  meaning  to  the  long  and 
cumbrous  phraseology   which,  indepen- 
dent of  the  statute,  it  was  customary  to 
employ.      The   provisions    are    derived 
from  the  same  English  statute  of  8  and 
9  Vict.  c.  119,  §  124.     (V.  0.  1873,  c. 
113,  §  17  to  21.) 
W.  C. 
1^.  That  the  Lessee  will^ay  the  Rent. 
In  a  deed  of  lease  a  covenant  by  the 
lessee  "to  pay  the  rent"  shall  have  the 
effect  of  a  covenant  that  the  rent  re- 
served by  the  deed  shall  be  paid  to  the 
lessor,  or  those  entitled  under  him,  in 
the  manner  therein  mentioned.     (V  .0. 
1873,  c.  113,  §  17.) 
2^.  That  the  Lessee  •wiSS.pay  the  Taxes. 
A  covenant  by  the   lessee  "to  pay 
the  taxes"   shall  have  the  effect  of  a 
covenant  that  all  taxes,  levies  and  as- 
sessments upon  the  demised  premises, 
or  upon  the  lessor  on  account  thereof, 
shall   be  paid  by  the  lessee,  or  those^ 
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claiming  under   him.     (Y.  C.  1873,  c. 
113,  §17.) 

3'^.  That  the  Lessee  will  not  assign  with- 
out leave. 

In  a  deed  of  lease  a  covenant  by  the 
lessee  that  "  he  will  not  assign  without 
leave"  shall  have  the  same  effect  as  a 
covenant  that  the  lessee  will  not,  during 
the  term,  assign,  transfer,  or  set  over 
the  premises,  or  any  part  thereof,  to 
any  person,  without  the  consent,  in 
^^Titing,  of  the  lessor,  his  representatives, 
or  assigns.     (V.  C.  1873,  c.  113,  §  18.) 

4"^.  That  the  Lessee  will  leave  the  Prem- 
ises in  good  repair. 

A  covenant  by  the  lessee  that  "he 
will  leave  the  premises  in  good  repair" 
shall  have  the  same  effect  as  a  covenant 
that  the  demised  premises  will,  at  the 
expiration,  or  other  sooner  determina- 
tion of  the  term,  be  peaceably  surren- 
dered and  yielded  up  unto  the  lessor, 
his  representatives,  or  assigns,  in  good 
order  and  substantial  repair  and  condi- 
tion, reasonable  wear  and  tear  excepted. 
(Y.  C.  1873,  c.  113,  §  18.) 

But  no  covenant  or  promise  by  a 
lessee,  that  he  will  leave  the  premises 
in  good  repair,  shall  have  the  effect,  if 
the  buildings  are  destroyed  iy  fire  or 
otherwise,  without  fault  or  negligence 
on  his  part,  of  binding  him  to  erect  such 
buildings  again,  unless  there  be  other 
words  showing  it  to  be  the  intent  of 
the  parties  that  he  should  be  so  bound. 
(Y.  C.  1873,  c   113,  §  19.) 

This  la.st  provision  has  reference  to 
an  interpretation,  sufficiently  rigorous, 
which  it  was  previously  customary  to 
put  upon  covenants  to  repair,  namely, 
to  oblige  the  parties  to  rebuild,  although 
the  premises  were  wholly  destroyed 
without  lessee's  default,  by  an  act  of 
God.  (See  Koss  v.  Overton,  3  Call. 
309 ;  Maggort  v.  Hansbarger,  8  Leigh, 
532;  Thompson  v.  Pendell,  12  Leigh, 
591.) 
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5^.  That  Lessee  shall  quietly  enjoy  the 
Premises. 

A  covenant  by  a  lessor  "  for  the  les- 
see's quiet  enjoyment  of  his  term"  shall 
have  the  same  effect  as  a  covenant  that 
the  lessee,  his  personal  representative, 
and  lavirful  assigns,  paying  the  rent  re- 
served, and  performing  his  or  their  cov- 
enants, shall  peaces  bly  possess  and  en- 
joy the  demised  premises,  for  the  term 
granted,  without  any  interruption  or 
disturbance  from  any  person  whatever. 
(Y.  C.1873,  c   113,' §20.) 

Hov7  far  such  a  covenant  is  implied, 
in  consequence  of  the  reversion  in  the 
grantor,  see  McCleuahan  v.  Gwynn,  3 
Munf.  556,  558,  &  note;  Black  v.  Gil- 
more,  9  Leigh,  446. 
6"^.  That  Lessor  may  re-enter  for  Lessee's 
Default. 

If,  in  a  deed  of  lease,  it  be  provided 
that  "the  lessor  may  re-enter  for  de- 
fault of  days  in  the  payment  of 

rent,  or  for  the  lareach  of  covenants," 
it  shall  have  the  effect  of  an  agreement 
that  if  the  rent  reserved,  or  any  part 
thereof,  be  unpaid  for  such  number  of 
days  after  the  day  on  which  it  ought 
to  have  been  paid,  or  if  any  of  the  other 
covenants  on  the  part  of  the  lessee,  his 
personal  representatives,  or  assigns,  be 
broken,  then  in  either  of  such  cases  the 
lessor,  or  those  entitled  in  his  place  at 
any  time  afterwards,  into  and  upon  the 
demised  premises,  or  any  part  thereof, 
in  the  name  of  the  whole,  may  re-enter, 
and  the  same  again  have,  re-possess, 
and  enjoy,  as  of  his  or  their  former  es- 
tate. (V.  C.  1873,  c.  113,  §21.) 
2°.  The  Persons  concerned  in  Covenants  of  Title; 
W.  C. 

iP.  The  Parties  bound  by  Covenants ;  W.  C. 
1*.  Doctrine  at  Common  Law. 

The  personal  representatives  are  always  in- 
cluded in  the  obligation  and  beneiit  of  cove- 
nants, whether  named  or  not.  Assigns  are 
not  included,  unless  as   to   covenants  which 
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min  with  the  land.     Heirs  are  not  hound  by 
covenants  unless  specially  named. 
S*".  Doctrine  by  Statute  in  Virginia. 

When  a  deed  uses  the  words,  "the  said 

covenants,"  such  covenant  shall  have  the  same 
effect  as  if  it  vras  expressed  to  be  by  the  cov- 
enantor, for  himself,  his  heirs,  personal  repre- 
sentatives, and  assigns,  and  shall  be  deemed  to 
be  with  the  covenantee,  his  heirs,  personal 
representatives,  and  assigns.  (Y.  C.  1873, 
c.  113,  §  9.) 

See  Dickinson  v.  Hoomes,  8  Grat.  355-'6. 
2p.  The  Parties  to  whose  acts  the  Covenants  re- 
late ;  W.  C. 
11.  General  Warranty. 

General  warranty  is  a  warranty  against  the 
acts  and  claims  of  all  persons  whomsoever. 
See  V.  C.  1873,  c.  113,  §  10,  12. 
2"i.  Special  Warranty. 

Special  warranty  is  a  warranty  against  the 
act-s  and  claims  of  particular  persons  alone, 
usually  the  grantor  and  his  heirs.     See  Y.  C. 
1873,  c.  213,  §  11,  12. 
3'.  What  Covenants  the  Grantee  may  demand  as 
usual  Covenants  ;  W.  C. 
1*.  Doctrine  in  England. 

According  to  general  usage,  a  vendor  •  in 
England  is  expected  to  enter  only  into  spe- 
cial covenants  [special  warranty.,  as  we  should 
call  it),  that  is,  against  the  acts  and  claims  of 
the  vendor  himself  and  his  Jieirs,  and  also 
against  the  acts  and  claims  of  any  volunteers 
(devisees,  heirs,  &c.),  who  may  intervene  be- 
tween him  and  the  last  person  from  whom  the 
land  proceeded  with  covenants,  so  as  to  con- 
nect the  vendee  with  the  chain  of  previous 
covenants.  (2  Th:  Co.  Lit.  326,  n  (G.  3);  2 
Sugd,  Yend.  450-'51.) 
21.  Doctrine  in  Yirginia. 

With  us  the  vendor  usually  enters  into  gen- 
eral covenants,  {general  warranty,  it  is  called,) 
that  is,  to  warrant  and  defend  the  title  against 
the  claims  of  all  persons  whatsoever ; — unless 
where  he  sells  under  some  power,  as  under  a 
deed  of  trust,  or  under  a  will,  or  under  a  de- 
cree' in  chancery,  &c.  In  these  cases,  he  gen- 
erally   covenants   only   for  himself  and  his 
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heirs.     (Rucker  v.  Lowther,  6  Leigh  269 ;  2 
Th.  Co.  Lit.  325,  n  (G.  3).) 
3°.  The  Extent  and  Mode  of  Recovery  upon  the 
Covenants  of  Title ;  W.  C. 
l".  The  Mode  of  Recovery. 

The  action  at  law  is  usually  an  action  of 
covenant,  that  being  the  appropriate  means  of 
recovering  damages  by  way  of  amends  for  the 
breach  of  a  promise  under  seal.  Where  there 
is  a  fraud,  however,  the  vendee  may  elect  to 
bring  an  action  of  trespass  on  the  case  therefor. 
And  sometimes  a  bill  in  equity  lies  in  conse- 
quence of  the  particular  circumstances  of  the 
case  obstructing  or  impairing  the  proceeding  at 
law.     (2  Th.  Co.  Lit.  325,  u  (G.  3). ) 

The   recovery    in  the    action  at   law  is    of 
course  in  money,  and  not  as  in  the  ancient  war- 
ranty, in  landa.    (2  Th.  Co.  Lit.  .325,  n  (G.  3).) 
21".  The  Extent  or  Measure  of  Recovery. 

The  measure  of  recovery  is  the  value  of  the 
land  at  the  time  of  the  warranty,  and  not  at 
the  time  of  eviction;  and  the  best  standard  of 
such  value  is  in  general,  the  price  agreed  upon 
at  the  time  of  the  sale.  The  purchaser  is  also 
entitled  to  recover  such  amount  of  rents  and 
profits  as  he  is  liable  for  to  the  adverse  and 
paramount  claimant.  And  when  it  does  not 
appear  what  is  the  value  of  the  rents  and  profits 
for  which  the  purchaser  is  so  responsible,  inter- 
est upon  the  purchase-money,  or  the  value  of 
the  land,  from  the  time  that  such  responsibility 
for  rents  and  profits  existed,  is  to  be  given  in 
lieu  of  rents  and  profits.  But  the  vendor 
is  not  answerable  for  the  value  of  improve- 
ments put  upon  the  premises.  (Stout  v.  Jack- 
son, 2  Rand.  132,  154;  Threlkeld  v.  Fitzhugh, 
2  Leigh  451 ;  Thompson  v.  Guthrie,  9  Leigh 
101).  This  was  tlie  measure  of  recovery  upon 
the  ancient  warranty,  and  is  recognized  in  Eng- 
land as  the  proper  measure  on  the  covenants 
of  title.  (1  Reeve's  His.  Eng.  Law  433 ;  Flu- 
reau  v.  Thornhill,  2  Wm.  Bl.  1078.) 

In  Virginia  very  elaborate  provisions  are 
made  by  statute  for  the  adjustment  of  the 
value  of  improvements,  as  between  the  recov- 
eror  of  lands  and  the  recoveree;  so  that  the 
vendee's  interests  are  not  so  seriously  affected 
as  they  were  formerly  by  the  denial  to  him  of 
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the  value  of  his  improvements  as  against  the 
vendor.     (V.  C.  1873,  c.  132.) 
8"-  Conclasion  of  the  Deed. 

Tills  part  of  a  deed  comprehends  the  date, 
which  is  not  essential;  so  that,  though  there  be 
no  date,  or  a  false  or  impossible  date,  the  instru- 
ment is  yet  valid.  The  true  date  is  the  time 
when  the  deed  is  proved'  to  have  been  delivered 
(being,  indeed,  only  the  rendering  of  the  Latin 
phrase  datum  et  deliberatum),  but  prima  facie  it 
is  the  time  named  as  the  date.  The  time  of 
registry,  or  rather  of  authentication  for  registry, 
sometimes  determines,  or  at  least  assists  in  de- 
termining, the  true  date.  (2  Bl.  Com.  304;  Bac. 
Abr.  Lease  (I),  1.) 
6^.  Eeading  the  Deed. 

The  essential  thing  is  to  acquaint  the  party  exe- 
cuting the  deed  with  its  contents,  and  it  is  imma- 
terial whether  that  be  done  by  his  reading  the  in-, 
strument  for  himself,  or  by  its  being  read  to  him. 
It  the  latter  case  it  must,  of  course,  be  truly  read; 
and  if  mis-read  as  to  &nj  part,  it  is,  as  to  so  much  at 
least,  and  doubtless  as  to  all  dependent  thereon, 
merely  void.  But  if  correctly  read,  the  fact  that 
it  was  misunderstood  does  not  affect  the  validity  of 
the  instrument.  (2  Bl.  Com.  304;  2  Lorn.  Dig.  28; 
Harrison  v.  Middleton,  11  Grat.  527.) 
7\  Sealing  and  proiably  Signing  the  Deed. 

It  is  requisite,  seventhly,  that  the  party  whose 
deed  it  is  should  seal  it,  and,  in  some  cases  at  least, 
should  sign  it  also. 

Let  us  take  notice  of,  (1),  The  origin  of  sealing; 
(2),  The   nature  of  a  seal;  and  (3),  The  authority 
needed  to  empower  one  to  execute  a  deed  ;■ 
W.  C. 
1™.  The  oi'igin  of  Sealing. 

The  use  of  seals  as  a  mark  of  authenticity  to 
letters  and  other  writings  is  extremely  ancient. 
We  read  of  it  among  the  Jews  and  Persians  in  the 
earliest  records  of  history  (1  Kings,  c.  xxi ;  Dan- 
iel, c.  vi;  Esther,  c.  viii).  And  in  the  book  of  Jere- 
miah there  is  a  remarkable  instance,  not  only  of 
an  attestation  by  seal,  but  also  of  the  other  formal- 
ities usually  attending  a  Jewish  purchase  ( Jer.  c. 
xxxii).  In  the  civil  law,  also,  seals  were  the  evi- 
dence of  truth.  But  in  the  times  of  the  Saxons 
they  were  not  much  used  in  England.  The  Saxon 
method   was,   for    such   as   could    write   to   sub- 
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scribe  their  names,  and  whether  they  could  wi-ite 
or  not,  to  affix  the  sign  of  the  cross ;  a  custom 
which  illiterate  persons  observe  to  this  day,  by 
signing  a  cross  for  their  mark  when  unable  to 
write  their  names;  and  this  inability  to  write, and 
tlieretbre  making  a  cross  in  its  stead,  is  honestly 
avowed  by  one  of  the  Saxon  kings  at  the  end  of 
his  charters, — -propria  manu,  pro  ignorantia  lite- 
rar^im,  signum  sanctae  crucis  expressi  et  subscripsi. 
In  like  manner,  and  for  the  same  insurmountable 
reason,  the  Norman^,  a  brave  but  unlettered  nation, 
upon  their  first  settlement  in  France,  used  the 
practice  of  sealing  only,  without  writing  their 
names ;  ■  which  custom  continued,  when  learning 
made  its  way  among  them,  though  the  reason  had 
ceased;  and  was  by  them,  upon  the  Conquest,  in- 
troduced into  England  instead  of  the  English 
method  of  parties  writing  their  names,  and  signing 
with  the  sign  of  the  cross.  And  in  the  reign  of 
Edward  I,  every  freeman,  and  even  such  of  the 
more  substantial  villeins  as  -were  fit  to  be  put  upon 
juries,  had  their  distinct,  particular  seals.  (2  Bl. 
Com.  305-'6;  2  Th.  Co.  Lit.  233.) 

Sealing  alone  was  sufficient  in  England  to 
authenticate  a  deed,  until  the  statute  29  Car.  II,  c. 
3,  expressly  directed  signing  in  grants  of  land  and 
some  other  kinds  of  deeds.  But  in  Virginia  we 
have  not  adopted,  in  our  statute  of  conveyances,  a 
similar  phraseology,  and  it  seems,  therefore,  very 
questionable  whether,  as  a  general  proposition,  a 
deed  with  us  is  required  to  he  signed,  as  well  as 
sealed.  (2  Lorn.  Dig.  28.)  Our  statute  of  convey- 
ances (V.  C.  1873,  c  112,  §  1,)  declares  that  no 
estate  of  inheritance,  or  of  freehold,  or  for  a  term 
of  moi-e  tlian  five  years,  sliall  be  conveyed  unless 
hy  deed  or  will,  leaving  what  constitutes  a  deed  to 
be  determined  by  the  general  principles  of  the  law. 
But  in  case  of  a  married  iromai^s  conveyance,  it 
is  expressly  required  that  it  shall  be  signed  by 
both  husband  and  wife.  (Y.  C.  1873,  c.  117,  §  4.) 
However,  as  it  is  customary  to  sign  as  well  as  to 
seal  deeds  of  all  kinds,  it  would  be  veiy  imprudent 
to  depart  from  the  usage. 
2".  The  Xature  of  a  Seal;  W.  C. 
1°.  Doctrine  at  Common  Law  as  to  the  Nature  of  a. 

Seal. 

At  common  law  a  seal  is  an  impression  on  wax, 

or  some  other  tenacious  material.     It  is  not  re- 
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quisite  that  it  should  be  acjknowledged  as  a  seal 
in  the  body  of  the  instrument.  Whether  a  writ- 
ing is  sealed  or  not,  is  proved  by  the  fact  when  it 
is  produced ;  whether  the  impression  appearing 
on  the  wax  is  the  seal  of  tlie  party  is  to  be 
proved  like  any  other  fact.  Several  parties  may 
seal  with  one  seal,  and  acknowledge  one  impres- 
sion as  the  seal  of  all.  ((Join.  Dig.  Faits,  (A.  2); 
Groddard's  Case,  2  Co.  5  a;  1  Dyer,  19  a;  Ld. 
Lovelace's  Case,  W.  Jones,  268  ;  Ball  v.  Dunster- 
ville,  4  T.  K.  313  ;  Cooch  v.  Goodman,  2  Ad.  & 
El.  (-29  E  C.  L.)  598  ;  Ball  v.  Taylor,  1  Carr.  & 
P.  (12  E.  C.  L.)  417  ;  Warren  v.  Lynch,  5  Johns. 
244 ;  Ludlow  v.  Simonds,  2  Cai.  Cas,  Er.  1  ; 
Mackay,  v.  Bloodgood,  9  Johns.  E.  285;  Bac. 
Abr.  Oblig.  (C);  2  Lorn.  Dig.  28  &  seq.) 
2".  Doctrine  by  Statute  in  Virginia,  touching  the 
Nature  of  a  Seal. 

A  scroll  affixed  iy  way  of  a  seal,  is  of  the  same 
force  as  if  the  writing  were  actually  sealed.  (V. 
C.  1873,  c.  140,  §  2  ;  Id.  c.  15,  §  9,  (cl.  12).) 

Li  instruments  not  required  liy  some  statute  to 
be  under  seal,  the  scroll  must  be  recognized  as  a 
seal  in  the  body  of  the  instrument,  as  in  case  of  a 
common  bond  for  Tuonej,  (Clegg  v.  Lemessurier, 
15  Grat.  108);  whilst  the  instruments  required 
liy  statute  to  be  under  seal  (<?.  g.  conveyances  of 
freeholds,  &c.),  it  may  perhaps  suffice  to  have  a 
solemn  recognition  of  tlie  scroll  as  a  seal  at  the 
time  the  instrument  is  acknowledged  or  proved 
for  registry  ;  but  extrinsic,  evidence  is  not  other- 
wise admissible  to  prove  that  a  scroll  at  the  foot 
of  a  writing  was  intended  as  a  seal.  (Parks  v. 
Hewlett,  9  Leigh,  511;  Ashwell  v.  Ayers,  4  Grat. 
283 :  Clegg  v.  Lemessurier,  15  Grat.  108  ;  2  Lorn. 
Dig.  30.) 

One  scroll  duly  acknowledged  by  any  number 
of  parties,  would  appear  upon  principle  to  be  the 
seal  of  all,  as  where  the  instrument  concludes, 
"  witness  our  hands  and  seals.'''  If  tbe  corre- 
sponding proposition  be  true  at  common  law, 
touching  a  common  law  seal,  an  impression  on 
VMX.  &c.,  which  may,  and  sometimes  does,  have 
a  distinctive  character,  it  seems  to  be  a  fortiori 
proper  as  to  scrolls  as  seals,  whicli  can  have  no 
character  at  all.  Accordingly,  the  weight  of 
American  authority  is  in  favor  of  the  doctrine  as 
above  stated  (Bohannon  v.  Lewis,  3  Monr.  (Ky.) 
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,  377 ;  Bowman  v.  Kobb,  6  Barr.  (Pa.)  302) ;  al- 
though it  should  be  observed,  that  a  contrary 
doctrine  was  assumed  in  Virginia,  in  Rankin  v. 
Eoler,  &c.,  8  Grat.  63,  67. 

What  constitutes  a  scroll  is  not  clearly  ascer- 
tained.    A  circle  of  ink  [2I"Z]  ^^^  °^  without 
the  word  seal   written  in  it,  is   certainly  suffi- 
cient, and  so  are  printed  stamps,  e.  g.  ('"iTs"!' 
(Buckner  y.  Mackay,  2  Leigh,  489.)        '— '-^-i 
3™.  Authority  to  execute  a  Deed. 

It  is  a  general  rufe  that  one  acting  under  a  power 
of  attorney,  cannot  execute  for  his  principal  a 
sealed  instrument,  unless  the  power  of  attorney  be 
sealed.  The  authority  must  be  equal  in  dignity  and 
solemnity  with  the  thing  to  be  done.  Harrison  v. 
Jackson,  7  T.  E.  209 ;  Elliot  v.  Davis,  2  Bos.  & 
Pul.  338  ;  Berkeley  v.  Hardy,  5  B.  &  Cr.  (14  E. 
C.  L.)355;  Com.  Dig.  Attor.  (C.  1)  and  (C.  5.) 
Sheph.  Touchst.  57 ;  2  Rob.  Pr.  (2d  Ed.)  14  & 
seq;  U.  S.  v.  Nelson,  2  Brock,  64;  Preston  v. 
Hull,  23  Grat.  616-'17.  But  see  Butler  v.  U. 
States,  21  Wal.  273);  and  although  it  is  an  es- 
tablislied  rule  that  one  partner  cannot  bind  the 
other  partners  hy  deed,  (Harrison  v.  Jackson,  7 
T.  R.  207,)  yet  if  it  be  done  in  the  partner's  jsre- 
sence,  and  by  his  authority,  it  is  good.  (Ball  v. 
Dunsterville,  4  T.  R.  313 ;  Burn  v.  Burn,  3  Ves. 
Jun'r,  578).  And  if  it  be  an  act  which  does  not 
require  a  sealed  instrument,  (such  as  the  assign- 
ment of  the  personal  chattels  of  the  partnership,) 
it  seems  to  be  valid  where  it  is  done  with  the  part- 
ner's consent,  although  not  in  his  presence,  not  as 
the  party's  deed,  but  as  an  instrument  of  assent. 
(Bruttori  V  Burton,  1  Chit.  (18  E.  C.  L.),  707; 
McOullough  V.  Sommerville,  8  Leigh,  419-30; 
Forkner  v.  Stuart,  6  Grat.  206 ;  Anderson  &  al 
V.  Tompkins,  1  Brock.  462;  Hunter  v.  Parker,  7 
M.  &  Wels.  344-'5.) 

The  deed  ought  to  be  executed  in  the  name  of 
the  principal  as  the  grantor,  and  not  in  the  name 
of  the  attorney ;  and  at  common  law  a  deed  in 
the  attorney's  name  is  void  as  an  instrument  of 
conveyance.  (Martin  v.  Flowers,  8  Leigh,  158; 
Clarke's  lessee  v.  Courtney,  5  Pet.  318,  349 ; 
Stincheomb  v.  Marsh,  15  Grat.  210-'ll ;  Combe's 
Case,  9  Co.  76  b  &  77  a,  &  n  (D) ;  White  V.  Cuy- 
ler,  6  T.  R.  177).  It  has  been  held,' however,  that 
although  the  words  of  conveyance  were  those  of 
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the  atttorney,  yet  if  pvrrporting  to  be  in  his  capac- 
ity as  attorney,  and  the  instrument  be  signed  with 
the  name  of  the  principal,  by  the  attorney,  it  op- 
erates to  convey  the  estate,  (Shanks  &  als  v.  Lan- 
caster, 5  Grat.  119);  and  if  the  words  of  convey- 
ance be  the  words  of  the  principal,  the  manner  of 
signing  it  is  of  no  importance ;  it  may  be  either 
"P  hi/  A,"  or  "^  for  P."  (Jones  v.  Carter,  4 
H.  &  M.  184 ;  Shanks  v.  Lancaster,  5  Grat.  119 ; 
Bryan  v.  Stump,  8  Grat.  241 ;  2  Lom.  Dig.  31 ; 
Stinchcomb  v.  Marsh,  15  Grat.  209  &  seq.)  But 
in  Virginia,  we  have  a  statute  (the  sound  policy  of 
which  may  well  be  doubted),  which  gives  effect  to 
many  deeds  executed  by  attornies,  that  at  common 
law,  could  not  stand.  It  enacts  that  if  in  a  deed 
made  by  an  attorney  in  fact,  the  words  of  convey- 
ance, or  the  signature  be  in  the  nayne  of  the  attor- 
ney, it  shall  be  as  much  the  principal's  deed  as  if 
the  words  of  conveyance  or  the  signature  were  in 
the  name  of  the  principal  by  the  attorney,  if  it  be 
manifest  on  the  face  of  the  deed,  that  it  should  be 
construed  to  be  that  of  the  principal  to  give  eifect 
to  its  intent.  V.  C.  1873,  c.  112,  §  3;  Stinchcomb 
v.  Marsh,  15  Grat.  210.) 
8^  Delivery  of  the  Deed. 

An  eighth  requisite  to  a  good  deed  is  that  it  be 
delivered  by  the  party  himself,  or  his  certain  attor- 
ney. A  deed  takes  effect  only  from  this  delivery ; 
for  if  the  date  be  false  or  impossible,  the  delivery 
ascertains  the  time  of  it.  And  if  another  person 
seals  the  deed,  yet  if  the  party  deliver  it  himself,  he 
thereby  adopts  the  sealing,  and  by  parity  of  reason 
the  signing  also,  and  makes  them  both  his  own.  (2 
Bl.  Com.  307.) 

The  deed  of  a  corporation  needs  no  delivery,  the 
affixing  of  the  common  seal  giving  perfection  to  it 
without  any  further  ceremony;  at  least  if  it  be  done 
with  that  intent ;  for  if  the  order  to  affix  the  seal  be 
accompanied  bj'  a  direction  to  the  officer  to  retain 
the  conveyance  in  his  hands  until  certain  conditions 
be  complied  with,  the  sealing  does  not  amount  to 
delivery.     (2  Lorn.  Dig.  33.) 

Let  us  advert  to  (1),  The  mode  of  making  deli- 
very of  a  deed;  (2),  The  proof  of  delivery;  (3),  The 
effect  thereof;  and  (4),  The  character  of  delivery; 
W.  C. 
1".  The  'Mode  of  making  Delivery. 

The  usual  mode  of  making  delivery  of  a  deed 
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is  to  take  it  up  and  say,  "I  deliver  this  as  my  act 
and  deed."  But  it  may  be  without  words,  or  by 
mere  words,  without  any  act  of  delivery;  as  if  the 
writing,  sealed,  be  handed  to  the  grantee,  or  whilst 
it  lies  upon  the  table,  the  feoffor  says  to  the  feoffe'e, 
"Take  the  writing,  it  is  sufficient  for  yon";  or, 
"Take  it  as  my  deed,"  or  the  like.  Nor,  indeed, 
is  a  formal  delivery  essential,  if  there  be  acts  evi- 
dencing an  intention  to  deliver.  It  is  not  even 
essential  that  the  grantee  should  be  present  at  the 
time,  or  the  delivdity  be  personally  made  to  and 
accepted  by  him.  And  although  there  must  be  an 
acceptance  of  the  deed  (which  is  implied  in  the 
.  delivery),  there  is  no  necessity  that  the  acceptance 
should  take  place  immediately  upon  the  deliver}'. 
(2  Lom.  Dig.  33 ;  2  Th.  Co.  Lit.  234:-'5 ;  Skip- 
with's  Ex'ors  v.  Cunningham,  8  Leigh,  271,  281 ; 
Beale  v.  Sievely  &  als,  8  Leigh,  658;  Hutchinson 
&  ux  V.  Eust  &  als,  2  Grat.  394;  2  Bl.  Com.  306, 
&  n  (17).) 

One  of  the  most  striking  cases  illustrative  of 
the  proposition  that  there  may  be  a  valid  delivery, 
notwithstanding  the  grantee  is  not  present,  and 
although  the  grantor  never  parts  with  the  deed,  is 
that  of  Doe  v.  Knight,  5  B.  &  Cr.  (11  E.  C.  L.) 
671,  where  the  grantor  signed  a  deed  (which  was 
already  sealed)  in  the  presence  of  his  niece,  the 
grantee  not  being  present,  and  said,  "I  deliver 
this  as  my  act  and  deed";  whereupon  she  attested 
it,  and  then  he  took  it  away  with  him.  Yet  it  was 
resolved  to  be  a  good  delivery.  See  Hutchinson 
V.  Bust,  2  Grat.  394;  2  Loin.  Dig.  33-4. 

But  whilst  a  deed  may  be  delivered,  not  only  to 
the  grantee  himself,  or  to  any  stranger  for  his  use, 
or  declared  to  be  delivered  although  the  grantee  be 
absent,  yet  if  delivered  to  a  stranger,  without  any 
declaration  or  other  matter  to  show  that  it  is  for 
the  use  of  the  grantee,  it  is  not  a  sufficient  de- 
livery. (2  Lom.' Dig.  34;  Sheph  Touchst.  57.) 
And  although  it  is  not  indispensable  that  the 
grantee's  acceptance  should  ensue  immediately, 
and  his  subsequent  assent  relates  back  to  the 
delivery,  yet  if  there  be  no  subsequent  acceptance, 
or  none  before  some  other  party  acquires  by  con- 
veyance of  the  grantor  or  otherwise  a  right  to  the 
property,  or  to  charge  it,  the  deed  is  ineffectual. 
(2  Lom.  Dig.  35;  Com'th  v.  Selden,  5  Munf.  160 ; 
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Skipwith's  Ex'ors  v.  Cunningham,  8  Leigh,  271; 
Spencer- V.  Ford,  1  Eob.  648.) 
2""-  The  Proof  of  Delivery. 

The  delivery  of  the  deed,  like  any  other  fact, 
may  as  well  be  inferred  from  circumstances,  as 
proved  by  positive  testimony.  Thus,  although  the 
subscribing  witnesses  remember  nothing  of  the  de- 
livery, nor  even  of  the  transaction  itself,  yet  if  they 
recognize  their  signatures  to  the  attestation,  and 
especially  if  they  declare  that  they  know  what  is 
necessary  for  the  valid  execution  of  such  an  instru- 
ment, and  would  not  have  attested  it  had  they  not 
supposed  evei'ything  was  regularly  done  as  re- 
quired by  law,  it  justiiies  the  conclusion,  in  the 
absence  of  any  contrary  testimony,  that  the  de- 
livery took  place.  (2  Lom.  Dig.  34— '5 ;  Currie  v. 
Donald,  2  Wash.  58;  Clarke  v.  Dunnavant,  10 
Leigh,  13.) 

The  presumption  of  delivery  may  also  arise 
from  the  registry  of  the  deed;  which,  where  it 
takes  place  upon  the  acknowledgment  of  the  gran- 
tor before  the  court  of  registry,  is  held  to  be  con- 
clusive proof  of  delivery,  il'  the  grantee  after- 
wards assent  to  it,  (2  Lom.  Dig.  34;  Com'th  v. 
Selden,  5  Munf.  160),  and  when  upon  the  gran- 
tor's acknowledgment  before  justices,  &c.,  in  the 
country,  to  be  prima  facie  evidence  thereof,  at 
least  where  the  grantor  retains  the  deed,  the  ques- 
tion depending,  as  in  other  cases  of  delivery,  upon 
the  grantor's  intention,  which  may  be  shown  by 
evidence  of  his  previously  declared  purpose,  though 
nothing  be  said  at  the  time  to  indicate  his  design. 
(2  Lom.  Dig.  34;  Hutchinson  v.  Eust,  2  Grat. 
394.)  This  distinction  between  acknowledgment 
in  court,  and  acknowledgment  before  justices,  &c., 
appears  to  depend  on  the  fact  that  the  former  is 
a  complete  record  immediately,  and  imparts  abso- 
lutely all  that  is  needful  to  make  the  deed  com- 
plete so  far  as  the  grantor's  act  goes;  whilst  the 
latter  does  not  become  a  record  until  the  deed  is 
registered,  and  is  no  more  than  any  other  acknow- 
ledgment in  pais,  and  so  is  susceptible  of  being 
controverted.  Accordingly,  if  the  deed  be  regu- 
larly recorded  in  pursuance  of  the  grantor's  ac- 
knowledgment before  authorities  in  the  country,  it 
is  believed  to  be  in  Virginia,  as  conclusive  proof  of 
delivery,  and  as  finally  consummating  the  effect  of 
the  instrument  when  the  grantee  assents  to  it,  as  if 
42 
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it  had  been  acknowledged  in  court.  (See  Skip- 
with's  Ex'ors  v.  Cnnningham,  8  Leigh,  271 ;  Spen- 
cer V.  Ford,  1  Kob.  648 ;  Hutchinson  &  ux.  v. 
Eust  &  als,  2  Grat.  394).  It  seems,  however,  that 
in  Massachusetts  and  New  York,  registration  of  a 
conveyance  of  itself  proves  nothing  as  to  delivery. 
(2  Lorn.  Dig.  33  ;  Maynard  v.  Maynard,  10  Mass. 
456 ;  Harrison  v.  Phillips'  Acad'y,  12  Mass.  456 ; 
Jackson  v.  Pliipps,  12  Johns.  418.) 
3™.  The  Effect  of  Delivery. 

It  is  a  reasonable  general  maxim  upon  this  sub- 
ject, that  where  a  deed  has  once  been  delivered 
with  any  effect,  any  subsequent  delivery  is  void. 
And  so  also,  when  land  has  once  been  duly  and  le- 
gally conveyed,  a  second  conveyance  thereof  from 
the  same  party  to  the  same  grantee,  is  inoperative 
to  convey  the  land.  (Evans  v  Spurgin,  6  Grat. 
108).  Hence,  whilst  a  deed  voidable  (and  not  void), 
for  infancy  or  duress,  cannot  afterwards  be  re-de- 
livered validly,  the  re-delivery  after  the  covertm'e 
ended  of  a  feme  covert's  deed  (which  is  absolutely 
void),  is  effectual ;  because  in  the  last  case,  the  first 
delivery  was  null.  (2  Lom.  Dig.  35;  Sheph. 
Touchst.  60).  And  yet  this  principle  is  not  to.be 
extended  to  a  case  where  at  the  time  of  the  second 
delivery,  there  are  rights  in  the  grantor  which  did 
not  exist  at  the  time  of  the  first  delivery.  Thus, 
if  the  grantor  has  only  a  life-estate  when  he  de- 
livers the  deed  the  first  time,  and  afterwards  by 
descent  or  purchase,  acquires  a  fee-simple,  a  second 
delivery,  (supposing  the  terms  of  the  deed  com- 
prehensive enough  to  embrace  the  fee,)  would  op- 
erate, it  is  said,  to  pass  the  inheritance.  (Roanes 
V.  Archer,  4  Leigh,  561).  And  so,  it  seems,  in  all 
cases  where  the  second  delivery  can  operate  upon 
any  interest  not  divested  by  the  first,  the  second 
is  not  void  but  effectual.  Of  this,  several  curious 
illustrations  occur  under  our  former  statute  pro- 
viding that  an  absolute  conveyance  (not  a  deed  of 
trust  or  mortgage),  registered  within  eight  months 
from  its  date,  should  have  relation  back  to  its  date, 
and  take  effect  as  to  creditors,  &c.,  as  if  it  had 
been  then  recorded.  Under  this  enactment,  it  was 
repeatedly  held  that  after  the  lapse  of  the  eight 
months,  the  deed  might  be  re-delivered  before  new 
witnesses,  or  re-acknowledged,  and  if  recorded 
within  eight  months  thereafter,  it  would  have  re- 
lation to  such  re-delivery,  as  if  the  deed  had  then 
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for  the  first  time  been  executed.  This  conclusion 
was  justified  by  tlie  consideration  that  the  estate 
until  registry,  remained  in  the  grantor,  as  to  cre- 
ditors and  purchasers,  so  that  as  to  them  there  was 
something  after  the  lapse  of  the  eight  months  for 
the  second  delivery  to  operate  upon.  (2  Lom. 
Dig.  36;  Eppes  v.  Eandolph,  2  Call.  103,  151; 
Koanes  v.  Archer,  4  Leigh,  550,  565.) 

Tlie  same  principle  could  hardly  apply  under 
our  existing  statute,  which  allows  the  registry  to 
take  effect  hy  relation,  only  where  the  writing  is 
admitted  to  record  within  sixty  days  from  the  day 
of  its  being  acknowledged  iefore  and  certified  hy  a 
justice,  notary  public,  c&c,  instead  oi  from  its  date. 
(V;  C.  1873,  c.  114,  §  7.) 
4™.  The  Character  of  Delivery. 

The  delivery  of  a  conveyance,  may  be  either 
absolute  or  conditional.  Of  absolute  delivery 
nothing  particulai'  needs  to  be  said,  for  every  de- 
livery is  presumed  to  be  absolute,  unless  it  appears 
to  be  conditional,  (Currie  v.  Donald,  2  "Wash.  58.) 
It  is  of  the  essence  of  conditional  delivery,  that  it 
should  be  made  not  to  the  grantee  himself,  (for 
then  it  must  perforce  be  absolute  for  the  most 
part,  and  any  condition  annexed  will  be  void,)  but 
made  to  a  stranger,  to  be  delivered  by  him,  as  the 
deed  of  the  grantor,  when  certain  conditions  are 
complied  with.  It  is  then  styled  an  escroio,  in  re- 
spect to  which  Judge  Lom  ax  and  Mr.  Preston 
enumerate  the  following  principles: 

(1),  The  writing  does  not  operate  as  a  deed  till 
the  second  delivery. 

(2),  The  deed  is  of  none  effect  until  the  condi- 
tions be  performed,  although  the  grantee  obtain 
possession  of  it,  or  even  though  the  person  deputed 
to  make  the  second  delivery  wa-ongfuUy  turn  it 
over  to  him. 

(3),  On  the  second  delivery  rightfully  made,  it 
takes  effect  by  relation,  in  respect  of  title,  and 
right  to  the  intermediate  rents,  from  the  original 
delivery. 

(4),  Supposing  the  conditions  performed,  and 
the  deed  delivered  thfe  second  time,  its  effect  is 
not  impaired  by  the  death  of  either  or  both  of  the 
parties,  or  by  a  supervening  disability  in  the 
grantor,  such  as  coverture  of  a  feme,  before  the 
second  delivery.  (2  Lom.  Dig.  37;  3  Prest.  Abs. 
Tit.  63  &  seq;  Sheph.  Touchst.  59;  Butler  &  Ba- 
ker's case,  3  Co.  35  b.) 
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As  the  escrow  takes  effect  from  the  original  de- 
livery, if  the  grantor  were  then  under  disability, 
as  of  infancy,  from  which  he  is  relieved  before  the 
second  delivery,  yet  the  deed  operates  nothing; 
but  if  at  the  first  period  there  be  a  mere  impedi- 
ment connected  with  the  situation  of  the  property, 
and  having  no  concern  with  his  personal  capacity, 
and  the  impediment  is  removed  prior  to  the  second 
delivery,  the  deed  is  good.  Thus,  where  a  disseisee, 
being  out  of  possession,  makes  at  common  law,  a 
lease  for  years,  and  delivers  it  to  a  stranger  as  an 
escrow,  bidding  him  enter  on  the  land,  and  deliver 
the  writing  to  the  lessee,  as  his  deed,  it  is  a  good 
lease.  (2  Lom.  Dig.  37-'8;  Sheph.  Touchst.  59; 
Butler  &  Baker's  Case,  3  Co.  35  b.) 

The  mode  of  delivering  a  deed  as  an  escrow  is 
not  necessarily  marked  by  any  distinguishing 
pecularity,  further  than  suffices  to  show  that  the 
delivery  is  conditional,  and  not  absolute;  but.  in 
prudence,  it  is  wise  to  observe  substantially  the 
apt  and  proper  form  of  words,  namely,  "I  deliver 
this  to  you  as  an  escroto,  to  deliver  to  A  as  my 
deed,  upon  condition  that  he  first  pay  you  for  me 
$100;"  or  upon  any  other  condition  then  named. 
And  that  the  delivery  is  conditional,  ought  to  be 
noticed  in  the  attestation.  (2  Lom.  Dig.  83; 
Currie  v.  Donald,  2  Wash.  58.) 

And  whatever  form  of  words  be  employed,  care 
must  be  taken  that  the  language  shall  signify  that 
the  instrument  is  delivered  as  the  grantor's  writing 
of  escrow,  and  not  as  his  deed;  for  in  the  latter 
case,  although  it  is  to  be  delivered  to  the  grantee 
only  on  some  future  event,  yet  it  is  the  grantor's 
deed  immediately,  and  the  third  person  is  a  truatee 
of  it  foj-  the  grantee ;  so  that  if  the  grantee  obtain 
the  writing  from  the  trustee  before  the  event  hap- 
pens, it  will  avail  him  fully,  at  least  in  a  court  of 
law,  and  the  grantor  is  put  to  his  remedy  against 
the  trustee.     (2  Lom.  Dig.  38-'9.) 

It  has  been  stated  that,  in  general,  the  delivery 
of  a  deed  as  an  escrow  must  be  to  a  stranger,  and 
not  to  the  grantee ,"  but  it  must  now  be  observed 
that  that  proposition  supposes  the  deed  to  be  upon 
its  face  a  complete  contract,  requiring  nothing  but 
delivery  to  perfect  it,  according  to  the  intention  of 
the  parties.  It  does  not,  therefore,  apply  to  any 
instrument  which  on  its  face  imports  that  some- 
thing more  than  delivery  is  needful  to  make  it  a 
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complete  and  perfect  contract  according  to  the 
views  of  the  parties.  Hence,  a  bond  purporting  on 
■  its  face  to  be  the  joint  bond  of  G  and  J,  which  is 
signed  and  sealed  by  G,  and  by  him  delivered  to 
the  obligee,  upon  condition  that  J  sliould  execute  it, 
or  otherwise  that  it  should  be  null  as  to  G,  is,  not- 
withstanding the  delivery  totlie  obligee,  an  escrow; 
and  J  having  failed  to  execute  it,  it  is  void  as  to  G. 
(2  Lom.  Dig.  38;  Hicks  v.  Goode,  12  Leigh,  479; 
Kinsc  V.  Smith  &  als,  2  Leigh,  157 ;  Ward  v.  Churn, 
18  Grat.  801;  Nash  v.  Fugate,  24  Grat.  202.) 
9K  Attestation  of  the  Deed  by  Witnesses. 

This  ninth  circumstance  is  not  essential  to  the 
validity  of  the  deed,  but  is  only  a  prudent  precau- 
tion to  ensure  evidence  of  its  authenticity;  and  in 
the  reign  of  Queen  Elizal:ieth  deeds  were  often  with- 
out witnesses.  (2  Bl.  Com.  307,  &  n  (18);  2  Lom. 
Dig.  39.)  In  the  execution  of  a  convej'ance,  how- 
ever, in  pursuance  of  a  power  of  appointment,  wit- 
nesses may  be  indispensable ;  for  the  terms  of  the 
power  must  be  strictly  observed  in  respect  to  all 
the  formalities  and  circumstances  prescribed.  (2 
Bl.  Com.  807,  n  (18);  2  Lom:  Dig.  233.) 

In  Virginia  a  deed  may  be  as  well  admitted  to 
record  upon  the  proof  by  two  witnesses  in  the  court 
of  registiy,  or  before  the  clerk  thereof  in  his  office, 
as  upon  the  acknowledgment  of  the  parties  before 
the  prescribed  authorities  (Y  C.  1873,  c.  117,  §  2) ; 
but  it  is  not  necessary  that  the  witnesses  should 
subscribe  their  names,  as  in  the  case  of  wills.  (Tur- 
ner V.  Stip,  I  Wash.  319.) 

The  witness  need  not  actually  see  the  deed  exe- 
cuted. If  the  grantor  acknowledge  it  to  him  as  his 
deed,  that  is  suificient.  (2  Lom.  Dig.  39;  Parks  v. 
Hears,  2  Bos.  &  P.  217.) 

Where  there  are  attesting  witnesses  to  a  deed,  they 
must,  in  general,  be  produced  to  prove  it,  in  pur- 
suance of  the  familiar  rule  which  requires  the  hest 
evidence  available  to  be  employed;  but  whore  the 
attesting  witness  is  dead,  or  otherwise  not  to  be 
procured,  the  next  best  evidence  is  the  witness 
hand-writing;  and  if  that  be  not  capable  of  proof, 
the  liand-writing  of  the  grantor.  (Gilliam's  Adm'r 
v.  Perkinson's  Ad*H'r,  4  Hand.  325;  Raines  v. 
Philips's  Ex'or,  1  Leigh,  483 ;  2  Lom.  Dig.  39.) 

A  deed  of  conveyance,  when  produced  in  evi- 
dence, must  generally  be  proved  to  be  authentic 
before  it  can  be  read;  but  when  it  is  very  old  (as 
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thirty  ^'ears  or  upwards),  and  possession  has  gone 
according  to  its  provisions,  or  even  though  possession 
may  not  Jiave  continued  so  long  as  thirty  years,  if 
such  account  be  given  of  the  deed  as  may  be  rea^ 
sonably  expected  under  the  circumstances  of  the 
case,  there  being  no  circumstance  of  suspicion  about 
it,  such  as  an  erasm'e  or  alteration,  it  is  allowed  to 
be  read  without  further  proof  of  genuineness.  (Ro- 
berts V.  Stanton,  2  Munf.  129;  Caruthers  v.  Eld- 
ridge,  13  Grat.  670.)  If,  however,  it  be  unaccom- 
panied by  possession'  the  deed  is  not  admissible  in 
evidence,  without  proof  of  execution.  (2  Lom. 
Dig.  39;  Dishazer  v.  Maitland,  13  Leigh,  524.) 
4*^.  The  Circumstances  wiiich  avoid  a  Deed  of  Convey- 
ance; TV.  C. 
1'.  Matter  existing  at  the  time  of  the  execution  of  the 
Deed. 

From  what  has  been  said,  it  appears  that  a  deed 
is  void  ah  initio,  or  voidable,  which  wants  any  of 
the  requisites  before  mentioned  as  essential,  namely, 
either  (1),  Proper  parties  and  a  lawful  subject-mat- 
ter; (2),  A  legal  consideration;  (3),  Writing  on 
paper  •  or  parchment ;  (4),  Sufficient  and  legal 
words  properly  disposed ;  (5),  Reading,  if  desired, 
before  execution  ;  (6),  Sealing,  and  in  general  sign- 
ing also;  or,  (7),  Delivery.  (2  Bl.  Com.  308.) 
2^.  Matter  arising  ex  post  facto,  after  the  execution  of 
the  Deed. 

The  several  circumstances  which,  occurring  after 
the  execution  of  a  deed,  may  avoid  it,  may  be 
enumerated  as  follows  :  (1),  Rasure,  interlining,  or 
other  alteration  ;  (2),  Breaking  off  or  defacing  the 
seal ;  (3),  Delivering  it  up  to  be  cancelled ;  (4), 
Disclaimer  of  title  by  the  grantee ;  (5),  Disagi-ee- 
ment  of  such  whose  concurrence  is  necessary 
in  order  for  the  deed  to  stand ;  and  (6),  Judgment 
or  decree  of  a  court  of  judicature.  (2  Bl.  Com. 
308-'9); 
W.  C. 
1™-  Rasure,  Interlining,  or  other  Alteration. 

An  important  distinction  as  to  the  effect  of  a 
rasure,  interlineation,  or  alteration  in  a  deed,  is  be- 
tween convej'ances,  or  contracts  executed,  and  con- 
tracts executory  ; 
W.  C. 
1°  Rasure,  &c.,  of  Conveyances,  or  Contracts  Exe- 
cuted. 

No  rasure  or  alteration  in  a  conveyance,  nor 


■CHAP.  XX.]  V.  ALIENATION DEEDS.  663 

even  the  cancellation  thereof  by  mutual  consent 
of  parties,  can  divest  an  estate  already  vested  by 
the  operation  of  the  deed  ;  for  that  would  be  in 
conflict  with  the  statute  of  conveyances,  which  de- 
clares that  no  estate  of  inheritance  or  freehold, 
or  for  a  term  of  more  than  five  years  in  lands, 
shall  be  conveyed  unless  bi/  deed  or  wilt.  (V.  C. 
1873,  c.  112,  §  1.)  But  the  estate  being  vested 
according  to  the  original  tenor  of  the  deed,  if  the 
rasure  or  alteration  makes  it  impossible  to  see 
what  that  was,  and  there  is  no  extrinsic  evidence 
to  show  it,  such  rasure  or  alteration  may  in  that 
way  be  fatal  to  the  title  evidenced  by  the  convey- 
ance. (2  Lorn.  Dig.  379-'80  ;  Grayson  v.  Rich- 
ards, 10  Leigh,  57  ;  Ross  v.  Archbishop  of  York. 
6  East.  86 ;  Doe  v.  Bingham,  4  B.  &  Aid.  (6  E'. 
C.  L.)  672  ;  2  Bl.  Com.  309,  n  (22).) 
2°.  Rasure,  &c.,  of  Contracts  Executory. 

In  respect  to  the  rasure  or  alteration  of  con- 
tracts executory,  the  most  material  consideration 
is,  whether  it  were  made  by  a  stranger,  in  which 
case  it  is  styled  a  spoliation,  or  by  a  party  to  the 
instrument,  or  one  interested  therein,  when  it  is 
known  as  an  alteration.  (1  Greenl.  Evid.  §  565  & 
seq;  2Lom.Dig.  380;  3  Th.  Co.  Lit.  332,  n  (12).) 
W.  C. 
1°.  Rasure,  &c.,  of  a  Contract  Executory,  Tnade  hy 
a  Stranger. 

This,  which  is  called  a  spoliation,  in  no  wise 
affects  the  validity  of  the  instrument,  provided 
only  the  original  tenor  of  it  can  be  made  to  ap- 
pear. The  remedy  upon  the  instrument  thus 
changed,  maj^  be  either  in  a  court  of  law,  or  in 
in  equity,  the  latter  forum  obtaining  cognizance 
because  formerly  the  courts  of  law  declined  to 
allow  the  contents  of  a  deed  to  be  proved  other- 
wise than  by  the  deed  itself ;  and  because  also,  it 
was  often  necessary  to  demand  a  discovery  upon 
oath  of  the  original  tenor  of  the  writing,  and 
independently  of  statute,  a  court  of  law  has  no 
power  to  coerce  a  discovery.  (1  Greenl.  Ev.  § 
565  &  seq;  2  Lom.  Dig.  380.) 
2°  Rasure,  &c.,  of  a  Contract  Executory,  made 
hy  a  party,  or  one  interested. 

If  the  change  be  immaterial,  and  of  such 
matter  as  the  law  itself  would  supply,  and  be 
made  innocently,  it  does  not  affect  the  validity 
of  the  writing;  which,  however,  is  binding  only 
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according  to  its  original  terms  and  effect;  and 
if  they  cannot  be  proved,  the  instrument  can  of 
course  avail  nothing.  But  where  the  change 
relates  to  a  matter  material,  or  although  it  be 
immaterial,  where  it  appears  to  have  been  made 
with  an  ill  intent,  the  writing  is  avoided,  so  far 
as  it  relates  to  what  is  executory.  So  far  as  it 
actually  vests  an  estate,  no  subsequent  altera- 
tion, by  whomsoever  made,  or  with  what  intent 
soever,  can  divest  it,  although,  as  already  ex- 
plained, it  may  defeat  the  estate  by  reason  of 
the  failure  of  proof.  (1  Greenl.  Evid.  §  565,  & 
seq;  2  Lorn.  Dig.  380.)  . 

It  should  be  observed  that  tins  doctrine  is  by 
no  means  confined  to  sealed  instruments,  but 
applies  as  well  to  all  writings.  No  party  to 
any  writing  is  to  be  allowed  to  tamper  with  it 
by  any  alteration,  either  material,  or  made  with 
a  bad  intent,  without  subjecting  himself  to  the 
just  penalty  of  thereby  avoiding  the  instrument 
altogether,  so  far  as  its  future  effect  is  con- 
cerned. And  it  must  be  remembered  that  it  is 
a  well  established  principle,  that  every  endorse- 
ment or  memorandum  attached  to  the  writing, 
with  the  knowledge  of  the  parties,  at  the  time 
of  its  execution,  is  as  much  a  part  of  it  as  if  it 
had  been  contained  in  the  body  of  the  instru- 
ment. (Shermer  v.  Beale,  1  Wash.  11 ;  Gordon 
V.  Frazier  &  als,  2  Wash.  130 ;  JSTewell  v.  May- 
berry,  3  Leigh,  250;  Harnsberger  v.  Geiger,  3 
Grat.  138;  Smith  v.  Spiller,  10  Grat.  318.) 

It  is  an  important  question,  when  an  erasure, 
interlineation,  or  alteration  appears,  whether  it 
was  made  prior  or  subsequent  to  the  execution 
of  the  vrriting.  It  seems  to  be  the  better 
opinion  (in  pursuance  of  the  maxim  omnia  rite 
acta  prmsumuntur),  that  tlie  presumption  is  that 
it  was  made  hefore  the  execution,  if  nothing  ap- 
pear to  the  contrary,  such  as  a  difference  in  the 
color  of  the  ink,  or  in  the  hand-writing,  and  the 
like.  When  any  such  circumstance  of  suspicion 
occurs,  it  must,  in  general,  be  explained,  in 
order  to  make  the  writing  available.  (2  Lom. 
Dig.  380 ;  1  Greenl.  Evid.  §  564.) 

The  principle  of  rasure,  &c.,  applies  to  the 
filling  of  blanks.  Thus,  a  blank  filled  after  the 
paper  is  signed,  without  the  consent  of  the  party 
concerned  therein,  or  his  duly  authorized  agent, 
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avoids  the  instrument.  When  the  instrument 
is  under  seal,  an  agent  to  fill  a  blank  must  be 
empowered  under  seal,  or  by  the  personal  pre- 
sence and  assent  of  the  party  to  be  affected.  (2 
Lorn.  Dig.  380;  Hudson  v.  Eevett,  5  Bingh.  (15 
E.  C.  L)  368;  Cleaton  v.  Chambliss,  6  Kand. 
86;  Khea  v.  Gibson,  10  Grat.  215  ;  Ante,  p.  654, 
S'";  Preston  v.  Hull,  23  Grat.  616-'l7.) 

It  is  worth  while  to  observe  that  a  deed  or 
writing  may  be  considered  as  an  entire  transac- 
tion, operating  as  to  the  different  parties,  from 
the  time  of  execution  by  eacli,  but  not  perfect 
till  the  execution  by  all.  Any  alteration  made  in 
the  progress  of  such  a  transaction  still  leaves  the 
instrument  valid  as  to  the  parties  previously  ex- 
ecuting it,  provided  the  alteration  does  not  affect 
their  situation.  Thus  if,  when  A  executes  the 
writing,  there  are  blanks,  which  are  filled  up 
before  B  executes  it,  but  the  filling  up  does  not 
affect  A,  the  obligation  and  effect  of  the  writing 
as  to  A  is  not  thereby  impaired.  (2  Bl.  Com. 
308,  n  (20);  Doe  v.  Bingh.,  4  B.  &  A.  (6  E.  C. 
L.)  675.)  And  upon  like  principles,  where, 
after  a  bond  has  been  executed  by  principal  and 
sureties,  a  memorandum  is  made  and  signed  by 
the  principal,  without  the  knowledge  of  the 
sureties,  stipulating  that  the  bond  shall  bear 
interest  from  its  date,  instead  of  from  nine 
mouths  after  date,  as  was  expressed  upon  its 
face,  tlie  bond  is  not  thereby  invalidated.  (Trem- 
per  V.  Hemphill,  8  Leigh,  623.) 

It  is  usual  and  pradent,  in  order  to  obviate 
all  suspicion  and  uncertainty,  when  any  rasure, 
interlineation,  or  alteration  is  made  in  a  deed, 
or  other  writing,  to  note  it  as  having  been  made 
before  execution,  at  the  foot  of  the  deed,  so  as 
to  be  authenticated  by  the  signature,  or  in  the 
clause  of  attestation. 
2™.  Breaking  off  or  Defacing  the  Seal. 

It  was  originally  held  that  if  the  seal  of  a  deed 
was  broken  off,  or  so  defaced  that  no  sign  of  it 
could  be  seen,  (unless  tlie  party  bound  by  the  in- 
strument did  it,)  the  deed  was  avoided;  so  that  the 
avulsion  of  the  seal  ■was  a  species  of  rasure  or  altera- 
tion, and  was  governed  in  general  by  the  same 
principles.  Tiie  modern  doctrine,  however,  is  that 
if  it  appear  that  the  seal  has  been  affixed,  and  was 
afterwards  broken  off  or  defaced  by  accident,  or  by 
a  stranger,  the  validity  of  the  deed  is  not  thereby 
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affected.  And  an  estate  once  vested  is  not  divested 
by  the  destruction  of  the  seal  on  the  conveyance, 
whosoever  did  it,  or  with  whatsoever  intent ;  but  as 
a  seal  is  requisite  to  make  the  instrument  a  deed,  it 
will  be  needful  to  show  that  there  was  once  a  law- 
ful seal.  {Ante  p.  662,  l";  2  Bl.  Com.  308,  n 
(21) ;  Bolton  v.  Bish.  of  Carlisle,  2  Hen.  Bl.  263.) 

But  the  doctrine  as  to  the  avulsion  of  the  seal  in 
executory  contracts  was  relaxed  at  an  earlier 
period  than  in  the  case  of  rasures,  &e.,  it  having 
been  long  admitted'tliat  the  validity  of  the  instru- 
ment is  not  affected  if  it  appears,  or  there  is  rea- 
son to  presume,  that  the  seal  was  torn  off  by  ac- 
cident, or  by  a  stranger,  or  was  destroyed  by  time. 
(2  Bl.  Com.  308,  n  (21) ;  Sheph.  Touchst.  70 ;  2 
Lom.  Dig.  381.) 
3™.  Cancelling  the  Deed. 

In  this  ease  also,  the  distinction  between  ex- 
ecuted  contracts  (or  conveyances)  and  executory 
contracts,  is  all-important.  In  the  case  of  a  cow- 
veyance,  where  the  estate  is  once  vested,  the  can- 
cellation of  the  deed  cannot  divest  it,  because,  as 
already  explained,  the  statute  8f  conveyances 
(V.  C!  1873,  c.  112,  §  1)  declares  that  no  estate  in 
lands  exceeding  a  term  of  five  years,  shall  be  con- 
veyed unless  iy  deed  or  will.  (2  Bl.  Com.  309,  n 
(22) ;  Doe  v.  Bingham,  4  B.  &  Aid.  (6  E.  C.  L.) 
672;  Koe  v.  Archbish.  of  York,  6  East.  86;  Bol- 
ton v.  Bishop  of  Carlisle,  2  H.  Bl.  263 ;  Grayson 
V.  Richards,  10  Leigh,  57.) 

But  in  the  case  of  an  executory  contract,  where 
the  parties  mutually  agree  that  it  shall  be  delivered 
up  to  be  cancelled ;  that  is,  to  have  lines  drawn 
over  it  in  the  form  of  lattice-work,  or  cancelli ; 
(though  the  phrase  has  long  been  used  figuratively 
for  any  manner  of  obliteration  or  defacement) ;  and 
it  is  cancelled  accordingly,  or  destroyed,  the  con- 
tract is  avoided.  (2  Bl.  Com.  308;  2  Lom.  Dig. 
381 ;  Sheph.  Touchst.  70. ) 
4™-  Disclaimer  of  Title  by  the  Grantee. 

Where  the  conveyance  is  by  deed  indented,  as 
the  grantee  by  executing  the  deed  accepts  the 
estate,  he  cannot  afterwards  disclaim,  although  of 
course  he  may  re-convey  it.  But  in  case  of  a  deedr 
poll,  it  is  said,  that  although  the  estate  conveyed 
passes  to  the  grantee  independently  of  his  assent, 
so  that,  if  he  does  not  choose  to  accept  it,  he  must 
formally  disclaim  the  title,  yet  he  is  not  estopped 
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SO  to  do.  (2  Lorn.  Dig.  377.)  And  this  distinc- 
tion between  disclaiming  the  title,  whereby  the 
effect  of  the  conveyance  is  avoided,  and  re-con- 
veying the  estate,  which  recognizes  the  previous 
conveyance  as  good  and  effectual,  is  sometimes  of 
great  practical  importance  ;  as  for  example,  where  a 
condition  is  annexed  to  the  grant.  In  that  case,  as 
we  have  seen,  by  accepting  the  estate,  the  grantee 
becomes  personally  obliged  to  perform  the  condi- 
tion, notwithstanding  the  burden  may  exceed  the 
benefit,  (Yanmeter  v.  Vanmeter,  3  Grat.  142 ; 
Crawford  v.  Patterson,  11  Grat.  364;  Hill  v. 
Huston,  15  Grat.  350);  so  that,  in  case  of  a  re- 
conveyance, the  obligation,  if  third  persons  were 
concerned  in  it,  would  still  remain,  whilst  in  case 
of  a  disclaimer,  the  effect  of  the  original  deed  be- 
ing annulled,  the  grantee  would  be  exonerated 
from  all  responsibility.     (2  Lom.  Dig.  376-'7.) 

It  was  once  thought  that  the  disclaimer  of  a 
freehold  estate  must  be  made  by  matter  of  record, 
(4  Co.  26  a),  but  it  has  been  long  settled  that  it 
may  be  done  hy  deed,  as  by  the  effect  of  our  stat- 
tute  of  conveyances,  (V.  C.  1873,  c.  112,  §  1,) 
woald  seem  to  be  required  also,  in  case  of  terms 
exceeding  five  years.  (2  Lom.  Dig.  377 ;  Skip- 
with  V.  Cunningliam,  8  Leigh,  285.) 
5"°.  Disagreement  of  Persons  whose  Concurrence  is 
necessary,  in  order  for  the  Deed  to  stand. 

Thus,  if  the  husband,  where  a  feme  covert  is  con- 
cerned ;  or  the  wife  herself,  when  the  coverture  is 
ended;  or  an  infant,  lunatic,  or  person  under  du- 
ress, when  those  disabilities  are  removed,  disagree 
to  the  conveyance,  it  is  therebv  avoided.  (2  Bl. 
Com.  309;  2" Lom.  Dig.  377-'8;  Ante -p.  583.; 
6™-  The  Judgment  or  Decree  of  a  Competent  Court. 

When  it  appears  that  the  conveyance  was  ob- 
tained by  fraud,  mistalce,  force,  or  other  foul  prac- 
tice^ or  is  a  forgeiy;  in  any  of  these  cases,  the 
deed  may  be  avoided,  either  in  part  or  totally,  ac- 
cording as  the  cause  of  avoidance  is  more  or  less 
extensive.     (2  Bl.  Com   309.) 

The  jurisdiction  to  avoid  deeds  for  some  of  these 
causes,  as  for  force,  and  in  some  instances  for 
frauds,  (as  in  the  execution,  in  contradistinction  to 
the  consideration  of  the  instrument),  belongs  as 
well  to  the  courts  of  common  law  as  of  equity  ; 
but  the  usual  practice  has  long  been  to  seeJi  re- 
dress in  most  cases,  in  the  latter  forum;  because 


668  V.  ALIENATION DEEDS.  FbOOK  II. 

of  the  greater  variety  of  averment,  and  larger- 
freedom  of  inquiry  permitted  in  equity,  as  well  as- 
the  more  effective  modes  of  investigatiou  there^ 
employed.  (2  Lorn.  Dig.  382 ;  2  Bl.  Com.  309,  n 
(23).) 

The  common  law  courts  have  never  hesitated  to 
allow  fraud  to  be  proved  to  vacate  a  deed  where  it 
related  to  the  execution  of  the  instrument;  as  if  it 
be  misread  to  the  party,  or  his  signature  be  obtained 
to  an  instrument  whicJa  he  did  not  intend  to  sign. 
But  they  did  not  allow  proof  of  fraud  in  the  trans- 
action out  of  which  the  deed  grew,  holding  it  to  be 
inexpedient,  notwithstanding  the  maxim  that  fraud 
and  covin  vacate  every  contract,  that* any  inquiry 
should  be  permitted  into  the  circumstances  which 
preceded  and  induced  so  solemn  an  act  as  they  es- 
teemed a  deed  to  be.  In  all  such  cases  the  redress, 
independently  of  statute,  is  to  1  >e  liad  in  equity  alone. 
(2  Lom.  Dig.'  382;  Chew  v.  Moffet  &  ux,  6  Munf. 
120  ;  Taylor  v.  King,  Id.  358;  Wyche  v.  Maclin,  2 
Hand.  426.)  So  also,  it  is  to  be  had  in  equity 
only,  where  the  party  complaining  has  only  an 
equitable,  and  not  a  legal  title.  Thus,  if  a  trus- 
tee make  a  fraudulent  sale  of  the  subject,  to  the 
prejudice  of  the  cestui  que  trust,  and  in  disregard 
of  the  term  of  the  trust-deed,  his  conveyance  to 
the  purchaser  vests  a  good  legal  title  in  the  latter, 
and  the  cestui  que  trust  can  obtain  relief  no  where 
else  but  in  a  court  of  chancery.  (2  Lom.  Dig. 
382;  Taylor  v.  King,  6  Munf.  358;  Harris  v. 
Harris,  Id.  367.)  Again,  a  court  of  law  must  for  the 
most  part  await  some  attempted  action  on  the  part 
of  the  claimant  under  the  deed,  whilst  a  court  of 
equity  may  compel  the  claimant,  ere  yet  he  has 
set  up  any  demand  upon  the  instrument,  to  give  it 
up  to  be  cancelled,  at  the  instance  of  any  party 
liable  to  be  injured  by  it.  (Jones  v.  Robertson,  2 
Munf.  187 ;  Shepherd  v.  Henderson.  3  Grat.  350.) 
.  In  short,  whilst  courts  of  equity  are  said  to  have 
concurrent  jurisdiction  with  courts  of  law  in  cases 
of  fraud  cognizable  in  the  latter,  they  have  an  ex- 
clusive jurisdiction  in  very  many  cases  beyond  the 
reach  of  the  law-courts,  and  not  remediable  there. 
(2  Lom.  Dig.  383 ;  Chesterfield  v,  Janssen,  2  Ves. 
Sen'r,  155  ;  Ante  p.  594  &  seq.) 

But  here  let  it  be  remembered,  that  in  Virginia 
we  have  a  statute  which  very  considerably  and 
prudently  enlarges  the  jurisdiction  of  the  courts 
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of  common  law  in  respect  to  frauds  and  mistakes 
in  the  procurement  of  contracts  under  seal,  by  al- 
lowing such  fraud  or  mistake  to  be  set  forth  in  a 
special  plea  to  an  action  on  the  deed,  constituting 
a  partial  or  a  complete  answer  to  tiie  action,  as  the 
case  may  be.  (V.  C.  1873,  c.  168,  §  5,  8.) 
3'.  The  Several  Species  of  Conveyances. 

Having  tlms  explained  the  general  nature  of  deeds, 
and  more  particularly  of  deeds  of  conveyance  of  landed 
property,  we  are  next  to  consider  the  several  species 
of  conveyances  of  lands,  together  with  their  respec- 
tive incidents;  of  all  of  which  species  of  conveyances, 
the  deed  is  the  common  instrument, — at  common  law 
by  usage,  and  by  statute  by  positive  requirement, 
(29  Car.  11,  c.  3;  V.  C.  1873,  c.  112,  §  1.)  Of  these 
several  classes  of  conveyance,  some  operate  at  common 
law,  and  some  receive  their  force  and  efficacy  by  vir- 
tue of  stcdutes,  namely,  the  statute  of  uses,  and  the 
stat^de  of  grants.  (Y.  C.  1873,  c.  112,  §  14,'  4.)  And 
to  an  ex])lanation  of  all  these  it  will  be  necessary  to 
add  some  observations  upon  a  certain  other  class  of 
assurances,  which  are  used  not  to  convey,  but  to  charge 
or  encumber  lands,  and  to  discharge  them  again,  such 
as  bonds,  recognizances,  and  defeazances  ; 
W.  C.' 
I''.  The  Several  Species  of  Conveyances  at  Common 
Law. 

Of  conveyances  at  common  law,  some  may  be 
called  original  or  primary  conveyances ;  which  are 
those  by  means  whereof  the  beneiit  or  estate  is  cre- 
ated, or  first  arises ;  others  are  derivative  or  second/- 
ary  ;  whereby  the  benefit  or  estate  originally  created 
is  enlarged,  restrained,  transferred,  or  extinguished. 
(2  Bl.  Com.  309) ; 
W.  C. 
1^.  Original  or  Primary  Conveyances. 

Original  conveyances  are  the  following,  viz  :  (1), 
Feoffment ;  (2),  Gift ;  (3),  Lease  ;  (4),  Grant ;  (5), 
Exchange  ;  and  (6),  Partition.     (2  Bl.  Com.  310  ;) 
W.  C. 
V^   Feolfment. 

The  doctrine  applicable  to  feoffment,  maj^  be 
stated  under  the  heads  of  (1),  The  nature  of  a 
feoffment;  (2),  The  mode  of  making  it;  and  (3), 
The  form  of  a  feoffment. 

w.  c. 

I''-  The  nature  of  a  Feoffment. 

A  feoffment  is  derived  from  the  verb  to  enfeoff, 
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feoffare,  or  infeudare,  to  give  one  a  feud ;  and 
therefore  feoffment  is  properly  donatio  feudi.  It 
is  the  most  ancient  method  ^of  conveyance,  the 
most  solemn  and  public,  and  therefore  the  most 
easily  remembered  by  the  public,  and  proved.  It 
is  applied  to  corporeal  property  alone,  and  as  Lord 
CoJje  says,  "properly  betokeneth  a  conveyance  in 
/ee,"  although  it  is  sometimes  improperly  used 
with  reference  to  estates  of  freehold  merely,  as  for 
life.  He  that  so  gives  or  enfeoffs,  is  called  \)aQ  feof- 
for, and  the  persorT  enfeoffed  is  denominated  the 
feoffee.  (2  Bl.  Com.  309  ;  2  Th.  Co.  Lit.  332, 
353;  1  Id.  622.) 
2".  The  Mode  of  making  a  Feoifment. 

The  mode  of  making  a  feoffment  involves  (1), 
The  appropriate  words  for  a  feoffment;  and  (2), 
Livery  of  seisin; 
W.  C. 
1°.  The  Appropriate  Words  for  a  Feoff'ment. 

The  aptest  word  of  feoffment  is  "  do  or  dedi" 
according  to  the  very  mode  of  the  feudal  dona- 
tion, although  it  may  be  performed  by  the  word 
"enfeoff,"  or  "grant."  And  it  is  still  governed 
by  the  same  feudal  i-ules;  insomuch  that  the 
principal  rule  relating  to  the  extent  and  effect 
of  the  feudal  grant,  '■'■  tenor  est  qui  legem  dat 
feudo"  is,  with  a  slight  change  of  phrase,  be- 
come the  maxim  of  the  common  law  with  rela- 
tion to  feoffments,  ^^  modus  legem  dat  donationi." 
And  therefore,  as -in  pure  feudal  donations,  the 
lord  from  whom  the  feud  moved  must  expressly 
limit  and  declare  the  continuance  or  quantity  of 
estate  which  he  meant  to  confer,  "«.e  quis  plus 
donasse  prmsumatur  quam  in  donatione  expres- 
serit;"  so  if  one  grants  by  feoffment  lands  or 
tenements  to  another,  and  limits  or  expresses  no 
estate,  the  grantee  (due  ceremonies  of  law  being 
performed),  hath,  at  common  law,  barely  an 
estate  for  life.  For  as  the  personal  abilities  of 
the  feoffee  were  originally  presumed  to  be  the 
immediate  or  principal  inducement  to  the  feoff- 
ment, the  feoffee's  estate  ought  to  be  confined 
to  his  person,  and  subsist  only  for  his  life,  unless 
the  feoffor,  by  express  provision  in  the  creation 
and  constitution  of  the  estate,  hath  given  it  a 
longer  continuance.  These  express  provisions 
are  indeed  generally  made;  for  feoffment  was 
for  ages  the  only  conveyance  whereby  our  ances- 
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tors  wei'e  wont  to  create  an  estate  in  fee-simple,  by 
giving  land  to  the  feoffee,  to  hold  to  him  and  his  heirs 
forever;  although  it  serves  also,  not  without  some 
inaccuracy  of  language,  to  convey  any  other  estate 
of  freehold.  (2  Bl.  Com.  310-'ll.) 
2°.  Livery  of  Seisin. 

The  common  law  required  no  deed  nor  writing, 
in  order  to  constitute  an  ett'ectual  feoffment.  Such 
a  requirement  would  have  been  ill-suited  to  so 
illiterate  a  population  as  composed  the  Saxon  and 
Norman  communities;  nor  was  it  made  until  so 
recently  as  the  statute  of  frauds,  &c.,  29  Car. 
II,  c.  3,  §  1,  2,  3,  in  England,  to  which  the  stat- 
ute of  conveyances  with  us  corresponds.  (Y.  C. 
1873,  c.  112,  §  1.)  But  mere  words,  whether  con- 
tained in  a  deed,  or  expressed  by  word  of  mouth,  do 
not  suffice,  at  common  law,  to  perfect  the  feoffment. 
There  remains  to  be  performed  the  indispensable 
ceremony  of  livery  of  seisin,  without  which  the 
feoffee  has  but  a  mere  estate  at  will.  The  word 
seisiti  imports  the  possession  of  a  freehold,  and  the 
phrase  livery  of  seisin  signiiies  the  actual  delivery  by 
the  feoffor  to  the  feoffee  of  the  corporeal  possession 
of  the  freehold  of  lands  or  tenements,  which  was 
held  absolutely  necessary  to  complete  tlie  donation ; 
so  that  livery  of  seisin  is  no  other  than  the  pure 
feudal  investiture  or  delivery  to  the  grantee  of  the 
corporeal  possession  of  the  lands.  (2  Bl.  Com.  311.) 
Let  us  observe,  (1),  The  origin  of  livery  of  seisin; 
(2),  The  nature  of  livery  of  seisin ;  (3),  The  different 
kinds  of  livery  of  seisin;  and  (4),  The  effect  of  livery 
of  seisin  when  the  grantor  is  in  possession; 
W.  C. 
IP.  The  Origin  of  Livery  of  Seisin. 

The  practice  of  requiring  livery  of  seisin  in  order 
to  complete  the  transfer  of  a  freehold  in  lands,  at 
common  law,  seems  to  have  originated,  as  suggested 
in  the  preceding  sentence,  from  the  feudal  ceremony 
of  investiture.  Something  similar  to  this  livery 
was  practised  in  the  east  in  the  earliest  times;  as, 
for  example,  in  case  of  Abraham's  purchase  of  the 
cave  of  Machpelah  and  its  appurtenances  (Gen. 
xxiii.  17, 18),  and  in  the  purchase  by  Boaz  of  the  in- 
heritance of  Ruth's  deceased  husband  (Ruth  iv.  7—9). 
Investitures  were  doubtless  designed  at  first  to 
demonstrate  in  conquered  countries  the  fact  of 
the  actual  possession  of  the  lord,  who  assumed 
to   donate    the    land,  showing    that   he   did    not 
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grant  a  bare  litigious  right,  which  the  soldier 
was  ill-qualified  to  prosecute,  but  a  peaceable 
and  firm  possession.  And  at  a  time  when  writ- 
ing was  seldom  practised,  a  mere  oral  gift,  at  a 
distance  from  the  premises  given,  was  not  likely  to 
be  either  long  or  accurately  retained  in  the  mem- 
mory  of  by-standers,  who  were  little  interested  in 
the  transaction.  That  this  ceremony  should  have 
been  retained  in  the  common  law  (the  law  of  a  wise 
and  thoughtful,  but  unlettered  people)  as  a  public 
and  notorious  act,  whereby  the  country  might  take 
notice  of  and  attest  the  transfer  of  the  estate,  and 
all  parties  concerned  be  secured  and  confirmed  in 
their  rights  touching  the  same,  was  a  suggestion  of 
prudence  too  natural  to  be  overlooked,  which  is,  in- 
deed, in  accordance  with  the  principles  of  the  Ro- 
man and  canon  laws,  and  of  the  jurisprudence  of 
most  well  governed  States,  which  seldom  fail  to 
require  some  notoriety  in  order  to  acquire  and  as- 
certain the  property  of  lands.  (2  Bl.  Com.  311.) 
Accordingly,  Bracton  ascribes  the  prudent  policy 
of  requu-ing  such  solemnity  in  the  alienation  of  a 
freehold,  to  the  solicitude  of  the  law  to  secure  sure 
evidence  of  the  transaction,  ne  contingat  donationem 
deficere  pro  defect  a  prohationis.  And  Littleton 
lays  down  the  doctrine  clearly:  "And  it  is  to  be 
understood,  that  in  a  lease  for  years,  by  deed  or 
without  deed,  there  needs  no  livery  of  seisin  to  be 
made  to  the  lessee,  but  he  may  enter  when  he  will 
by  force  of  the  same  lease.  But  of  feoffments 
made  in  the  country,  or  gifts  in  tail,  or  lease  for 
term  of  Ife;  in  such  cases  where  a  freehold  sliall 
pass,  if  it  be  by  deed  or  without  deed,  it  behooveth 
to  have  livery  of  seisin."  (2  Th.  Co.  Lit.  334.) 
2^.  Nature  of  Livery  of  Seisin. 

Livery  of  seisin,  which,  by  the  common  law,  is 
thus  necessary  to  be  made  upon  every  transfer  of 
an  estate  of  freehold  in  hereditaments  corporeal, 
whether  of  inheritance  or  for  life  only,  consists  in 
the  corporeal  tradition  of  lands.  In  hereditaments 
incorporeal,  including  estates  in  remainder  and  re- 
version, it  is  impossible  to  be  made;  for  such  things 
are  not  the  object  of  the  senses,  and  in  leases  for 
years  it  is  not  necessary.  In  leases  for  years,  in- 
deed, an  actual  entry  is  necessary  to  vest  the  estate 
in  the  lessee;  for  the  bare  lease,  at  common  law, 
though  it  be  to  take  effect  inpresenti,  gives  him  only 
a  right  to  enter,  which  is  called  his  interest  in  the 
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term,  oi*  interesse  termini;  and  when  he  enters  in 
pursuance  of  that  right,  he  is  then,  and  not  before, 
in  possession  of  his  term,  and  complete  tenant  for 
years.  This  entry  by  the  tenant  liimself  serves  the 
pm-pose  of  notoriety,  as  well  as  livery  of  seisin  from 
the  grantor  could  have  done;  which  it  would  have 
been  improper  to  have  given  in  this  case,  because 
that  solemnity  is  appropriated  to  the  conveyance  of 
a  freehold.  And  this  is  one  reason  why  freeholds 
cannot  be  made  to  commence  in  futuro.,  because 
they  cannot  be  made  (at  the  common  law)  but  by 
liverv  of  seisin,  wliich  livery,  being  an  actual  man- 
ual tradition  of  the  land,  must  take  effect  in  pre- 
sent't,  or  not  at  all.  (2  Bl.  Com.  314;  2  Th.  Co. 
Lit.  334.) 

On  the  creation  of  a  freehold  remainder,  at  one 
and  the  same  time  with  a  particular  estate  for  years, 
we  have  seen  [Ante  p.  333,)  tliat,  at  common  law, 
livery  must  be  made  to  the  particular  tenant.  But 
if  such  a  future  estate  be  created  afterwards  by  feoff- 
msnt  (as  it  may  be),  expectant  on  a  lease  for  years 
now  in  being,  the  livery  must  be  made  to  the  lessee 
for  years,  for  then  it  operates  nothing  ;  "  najn  quod 
semel  meum  est,  amplius  ineuvi.  esse  non  potest  /" 
but  it  must  be  made  to  the  grantee  himself,  by  con- 
sent of  the  lessee  for  years  ;  for  without  his  consent 
no  liverj^  of  the  possession  can  be  given ;  partly  be- 
cause such  possible  livery  would  be  an  ejectment  of 
the  tenant  from  his  term,  and  partly  because  of  the 
feudal  doctrine  which  forbade  a  lord  to  alien  his 
seignory,  and  thus  transfer  the  tenant's  fealty  to 
another  without  the  tenant's  consent  or  attornment. 
(2  HI.  Com.  314-'15,  288 ;  2  Th.  Co.  Lit.  347-'8, 
3.50,  357,  &n(B).) 
3".  Different  Kinds  of  Livery  of  Seisin. 

"  There  be,"  says  Lord  Coke,  "  two  kinds  of  liv- 
ery of  seisin,  viz  :  a  livery  in  deed,  and  a  livery  in 
law.  A  livery  in  deed  is  when  the  feoffor,  taldng 
the  ring  of  the  door,  or  turf,  or  twig  of  the  land, 
delivereth  the  same  to  the  feoffee,  in  name  of  seisin 
of  the  land ;"  wliilst  "  a  livery  in  law  is  when  the 
feoffor  saith  to  the  feoffee,  being  in  view  of  the 
honse  or  land,  I  give  you  yonder  land  to  you  and 
your  heirs,  and  go  enter  into  the  same,  and  take 
possession  thereof  accordingly ;  and  the  feoffee  doth 
accordingly,  in  the  life  of  the  feoffor,  enter."  (2  Th. 
Co.  Lit.  335,  346  ;  2  Bl.  Com.  315.) 
W.  C. 
43 
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l"".  Livery  in  Deed. 

The  manner  of  making  livery  in  deed  in  general, 
has  been  already  described.  It  must  be  observed, 
however,  that  if  made  not  by  or  to  the  party  him- 
self, bnt  by  or  to  liis  attorney  in  fact,  the  attorney 
must  be  empowered  hy  deed,  because,  says  Lord 
Coke,  "  it  concerneth  matter  of  freehold  ;"  this  be- 
ing one  of  the  two  transactions  (the  other  being 
the  execution  of  a  deed,)  the  authority  to  perform 
which,  for  "their  solemnity  and  importance,  the 
common  law  reqnined  should  be  under  seal.  (2  Th. 
Co.  Lit.  339;  2  Bl.  Com.  315,  n  (28).) 

When  several  tracts  of  land  are  in  the  same 
county,  livery  of  seisin  of  one,  in  the  name  of  ally 
sufficeth  for  all ;  but  if  they  be  in  several  counties, 
there  must  be  as  many  liveries  as  there  are  coun- 
ties ;  propositions  which  depend  upon  a  state  of 
the  law  which  has  long  since  ceased  to  exist,  namely 
this  :  that  originally  all  trials,  especially  those  in- 
volving title  to  lands,  took  place  before  the  pares 
comitatus,  or  freeholders  of  the  county,  who  de- 
termined the  questions  of  fact  which  arose  before 
them,  not  upon  the  testimony  of  witnesses,  but  as 
recognitors,  upon  their  o^vn  knowledge,  and  of 
course  the  freeholders  of  one  county  were  no  judges 
of  the  notoriety  of  a  fact  in  another.  And  also, 
if  the  lands  be  out  on  lease,  though  all  lie  in  the 
same  county,  there  must  be  as  many  liveries  as 
there  are  tenants  ;  because,  as  we  have  seen,  no  liv- 
ery can  be  made  in  this  case  but  by  consent  of  the 
particular  tenant  in  possession ;  and  the  consent  of 
one  wiU  not  bind  the  rest.  And  in  all  these  cases 
it  is  prudent  and  usual,  at  common  law,  in  cases 
where  feoffments  are  employed,  to  indorse  on  the 
deed  a  memorandum  specifying  the  manner,  place, 
and  time  of  making  the  livery ;  together  with  the 
names  of  the  witnesses,  as  will  be  presently  illus- 
trated in  the  form  of  a  deed  of  feoffment.  (2  Bl. 
Com.  315-'16 ;  2  Th.  Co.  Lit.  335,  337-'8.) 
21.  Livery  in  Law. 

We  have  seen  already  what  is  meant  by  livery 
in  law.  The  student  will  observe,  besides,  that  it 
cannot  be  given  or  received  by  attorney,  but  only 
by  the  parties  themselves;  and  that  the  feoffee 
must  enter  during  the  life  of  the  feoffor,  or  else  it 
is  not  a  good  livery;  unless  indeed,  at  common 
law,  he  dares  not  enter,  through  fear  of  his  life  or 
bodily  harm ;  and  then  his  continual  claim,  made 
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yearly,  in  due  form  of  law,  as  near  as  possible  to 
the  lands,  will  suffice  without  an  entry.  (2  Bl. 
Com.  316.)  It  will  be  remembered,  however,  that 
in  Virginia  we  have  a  statute  that  declares  that 
"no  continual  or  other  claim  upon  or  near  any 
land  shall  preserve  any  right  of  making  an  entry 
or  of  bringing  an  action."  Y.  0.  18Y3,  c.  146,  §  3.) 
4P.  Effect  of  Livery  of  Seisin  when  grantor  is  in  Pos- 
session. 

Although  the  grantor  may  have  no  lawful  estate 
in  the  premises,  or  a  less  one  than  the  feoffment 
accompanying  tlie  livery  specify  and  purport  to 
pass,  yet  such  solemnity  and  importance  is  attached 
by  the  common  law  to  the  ceremony  of  livery,  that 
supposing  the  grantor  to  be  in  possession,  the  full 
compass  of  the  estate  designated  passes,  liable  to  be 
devested  hy  action  only,  and  not  by  entry.  Hence, 
wrongful  conveyances  thus  sanctioned  by  livery  are 
known  as  tortious  conveyances,  because  they  are  lia- 
ble to  be  in  this  manner  pcuwerted  so  as  to  work  a 
tort  or  wrong  to  the  true  owner.  (2  Th.  Co.  Lit. 
353-'4:,  &  n  (B.  1).) 

In  Virginia  it  is  provided  by  statute,  in  substance, 
that  a  conveyance  shall  pass  or  assure  no  greater 
right  or  interest  in  real  estate  tlian  the  person  mak- 
ing it  may  lawfully  pass  or  assure.  (V.  C.  1873, 
c.ll2,  §  7.) 

Note.  Andent  Charter  of  Feoffment. 

Premises.  Know  all  men  that  I,  WiUiam,  son  of  William  de  Segenho,  have 

given,  granted,  and  by  this  my  present  deed  have  confirmed  unto 
John,  son  of  the  late  John  de  Saleford,  in  consideration  of  a  cer- 
tain Bum  of  money  to  me  in  hand  paid  beforehand,  one  acre  of  my 
arable  land,  lying  in  Saleford   plain,  adjacent  to  the  land  of  the 

Sabendum  late  Richard  de  la  Mere ;  to  Have  and  to  Hold  the  whole  of  the 
and  aforesaid  acre  of  land,  with  all  its  appurtenances,  unto  the  said 

Tenendum.        Joho  and  his  heirs  and  assigns,   of  the  chief  lords  of  the  fee ; 

Seddendum.       Rendering  and  doing  annually,  to  the  said  chief  lords  therefor, 

Warranty.  due  and  accustomed  services.     And  I,  the  aforesaid  William  and 

my  heirs  and  assigns,  the  whole  of  the  aforesaid  acre  of  land,  with 
all  its  appurtenances,  to  the  aforesaid  John  de  Saleford,  and  his 

Conclusion.  heirs  and  assigns,  against  all  persons  will  warrant  forever.  In 
testimony  whereof  to  this  present  deed,  I  have  aflBxed  my  seal : 
In  the  presence  of  the  following  witnesses,  Nigel  de  Saleford,  John 
the  miller  of  the  same  town,  and  others.  Dated  at  Saleford,  on  Fri- 
day next  before  the  feast  of  Saint  Mary  the  Virgin,  in  the  sixth 
year  of  the  reign  of  King  Edwakb,  son  of  King  Euwabd. 

L.  S. 
Livery  of  Sei-  Memobandum,  that  on  the  day  and  year  within  written,  full  and 
sin  indorsed.  quiet  seisin  of  the  within  specified  acre,  with  the  appurtenances, 
was  given,  and  delivered  by  the  within-named  William  de  Segenho, 
to  the  within-named  John  de  Saleford,  in  their  proper  persons,  ac- 
cording to  the  tenor  and  effect  of  the  within- written  deed,  in  the 
presence  of  Nigel  de  Saleford,  John  de  Seybrooke,  and  others. 


676  V.  ALIENATION ORIGINAL  CONTEYANCES.  [bOOK  H. 

3".  Form  of  Feoffment, 

The  ancient  feoffmeat  is  at  once  so  simple  and  com- 
plete, and  presents  so  good  an  illustration  of  the  sev- 
eral parts  of  a  conveyance,  and  of  the  ofB.ce  of  each, 
that  it  is  worth  while  to  study  the  form  in  the  note 
on  the  preceding  page,  translated  from  a  Latin  prece- 
dent (2  Bl.  Com.  App'x  I),  which  appears  to  be  of 
the  time  of  Edward  II. 
2"-  Gift. 

The  conveyance  by  gift,  {donatio^  is  properly  applied 
to  the  creation  of  an  estdte-tail,  as  feoffment  is  to  that 
of  an  estate  in  fee,  and  lease  to  that  of  an  estate  for 
life  or  years.  It  differs  in  nothing  from  a  feoffment, 
but  in  the  nature  of  the  estate  passing  by  it;  for  the 
operative  words  are  the  same,  namely,  do  or  dedi;  and 
gifts  in  tail,  like  all  estates  of  freehold,  are  equally  im- 
perfect without  livery  of  seisin  as  feoffments  in  fee-sim- 
ple. And  tliis  is  the  only  distinction  which  Littleton 
seems  to  take  when  he  says  (1  Th.  Co.  Lit.  622),  "It  is 
to  be  understood  that  there  is  feoffor  and  feoffee,  donor 
and  donee,  lessor  and  lessee;"  namely,  as  he  explains, 
that  feoffor  is  applied  to  a  feoffment  in  fee-simple,  donor 
to  a  gift  in  tail,  and  lessor  to  a  lease  for  life  or  for 
years,  or  at  will.  In  common  acceptation,  gifts  are 
not  unfrequently  confounded  with  grants,  presently  to 
be  mentioned.  (2  Bl.  Com.  316-'17.) 
S"  Lease  ;  W  C. 
1"^^  The  Nature  of  a  Lease. 

A  lease  is  a  conveyance  of  any  lands  or  tenements 
(usually  in  consideration  of  rent,  or  other  annual  re- 
compense), made  for  life,  for  years,  or  at  will,  but  al- 
ways for  a  less  time  than  tlie  lessor  hath  in  the  premi- 
ses ;  for  if  it  be  for  the  whole  interest,  it  is  more  pro- 
perly an  assignment,  (one  of  the  secondary  convey- 
ances,) than  a  lease.  (2  Bl.  Com.  317 ;  2  Th.  Co. 
Lit.  403.  n  (A).) 
2°  The  proper  Words  of  Lease,  and  how  its  Effect  is 
Consummated. 

The  proper  technical  words  of  lease  are  "  demise, 
lease,  and  to  farm  let,"  yet  any  other  words  which 
sufficiently  show  the  intention  of  the  parties,  that  the 
one  shall  divest  himself  of  the  possession,  and  the  other 
come  into  it  for  a  certain  time,  whether  they  I'un  in 
the  form  of  a  license,  covenant,  or  agreement,  will  in 
construction  of  law  amount  to  a  lease.  (2  Bl.  Cora. 
317-'18;  2  Th.  Co.  Lit.  403,  n  (A);  Michie  v.  Wood, 
5  Kand.  572.) 
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On  the  other  liand,  although  the  most  proper  words 
of  leasing  are  made  use  of,  yet  if  upon  the  whole  in- 
strument there  appears  no  sui-h  intent,  hut  that  it  is 
only  preparatory  and  relative  to  a  future  lease,  the  law 
v?ill  rather  do  violence  to  some  of  the  words  than  break 
through  the  intent  of  the  parties,  by  construing  that 
to  be  a  present  lease  which  was  plainly  intended  only 
as  an  agreement  for  one.  (Goodtitle  v.  "Way,  1  T.  R. 
735 ;  Doe  v.  Clare,  2  T.  E.  739 ;  Tempest  v.  Eaw- 
ling,  13  East.  18  ;  Doe  v.  Smith,  5  East.  530).  Yet 
if  the  instrument  contain  words  of  j>i'<i>'ent  demise,  it 
will  not  the  less  operate  as  a  lease,  merely  because  there 
is  a  clause  for  a  future  lease.  Thus,  where  it  was  stip- 
ulated that  "  A  agrees  to  let,  and  B  agrees  to  take  " 
certain  premises  for  a  designated  term  of  years,  and 
upon  compliance  with  certain  terms,  A  agreed  to  grant 
a  lease,  but  meanwhile  that  "  this  agreement  should 
be  considered  binding  till  one  fully  prepared  could  be 
produced,"  the  instrument  was  held  to  amount  to  a 
lease  in  presenti,  the  court  considering  that  the  stipu- 
lation for  a  future  and  more  formal  lease  might  be  for 
the  more  convenient  under-letting  and  assignment  of 
the  premises.  (Poole  v.  Bentley,  12  East,  168  ;  Doe 
V.  Groves,  15  East,  244).  So  that  whetlier  an  instru- 
ment shall  be  a  lease,  or  onlj'  an  agreement  for  one, 
depends  on  the  intention  of  the  parties,  as  it  is  to  be 
collected  from  the  whole  instrument,  (Morgan  v.  Bis- 
sell,  3  Taunt.  65  ;  2  Th.  Co.  Lit.  403,  n  (A) ;  2  Lom. 
Dig.  120-21.) 

By  the  common  law,  where  a  freehold  estate  is  cre- 
ated by  lease,  livery  of  seisin  must  be  given  to  the  les- 
see. And  where  the  lease  is  for  a  term  of  years,  there 
must  be  an  entry  by  the  lessee.  (2  Bl.  Com.  318;  2 
Lom.  Dig    119  ;  2  Th.  Co.  Lit.  404,  n  (A).) 

In  Virginia,  no  estate  of  freehold,  or  for  a  term  of 
more  than  five  years,  in  lands,  can  be  conveyed  unless 
ly  deed  or  will.  (V.  C.  1873,  c.  112,  §  1).  And  pro- 
vision is  made  both  for  the  form  of  a  lease,  (V.  C. 
1873,  c.  112,  §  4,)  and  for  the  construction  of  the  more 
familiar  covenants  contained  therein.  (Y.  C.  1873, 
c.  112,  §  17  &  seq). 
3°    The  usual  Incidents  which  belong  to  a  Lease. 

A  conveyance  by  way  of  lease  is  usually  attended 
by  certain  incidents  which  may  be  enumerated  as  fol- 
lows, viz:  (1),  A  certain  beginning,  continuance  and 
ending,  in  case  of  lease  for  years;  (2),  The  existence 
of  'a  reversion  in  the  lessor ;  (3),  The  reservation  of 
a  rent ;  (4),  Certain  rights  and  duties  of  the  lessor ; 
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and  (5),     Certain  rights  and  duties  of  the  lessee,  and 

those  claiming  under  him. 

W  C. 
1°.  A  certain  Beginning,  Continuance  and  Ending  in 
case  of  a  Lease  for  years. 

"  Regularly,  in  every  lease  for  years,"  says  Lord 
Coke,  "  the  terra  must  have  a  certain  beginning,  and 
a  certain  end,"  that  is,  supposing  it  is  to  take  effect 
in  interest  or  possession.  For  before  it  takes  effect 
in  possession  or  inter^t,  it  may  depend  upon  an  un- 
certainty, viz  :  ujion  a  possible  contingency  before  it 
begins  in  possession  or  interest,  or  upon  a  limitation 
or  condition  subsequent,  afterwards.  It  is  moreover 
esteemed  certain,  if  by  reference  to  a  certainty,  it 
may  be  made  certain.  Thus  if  A  seised  of  lands  in 
fee,  grant  to  B,  that  when  B  pays  to  A  $100,  that 
from  thenceforth  he  shall  have  the  land  for  twenty- 
one  years,  and  afterwards  B  pays  the  $100,  this  is  a 
good  lease  for  twenty-one  years  from  thenceforth. 
And  if  A  lease  his  land  to  B,  for  so  many  years  as 
B  has  in  the  manor  of  Dale,  and  B  has  then  in  that 
manor  a  term  of  ten  years,  this  is  a  good  lease  by  A  to 
B,  of  the  land  of  A  for  ten  years.  If  tenant  for  life 
lease  his  lands  for  so  many  years  as  he  shall  live,  this 
is  at  once  uncertain  in  duration,  and  incapable  of  be- 
ing reduced  to  a  certainty,  and  therefore  is  no  lease 
for  years,  nor  indeed  any  lease  at  all,  because  if  ac- 
companied by  the  proper  ceremonies,  it  passes  the 
tenant  for  life's  whole  interest,  and  is  therefore  pro- 
perly an  assignment ;  but  if  the  tenant  for  life  make 
a  lease  for  twenty-one  years,  if  be  shall  so  long  live, 
that  is  a  good  lease  for  twentj'-one  years,  albeit  it  is 
liable  to  be  determined  sooner  by  the  death  of  the 
lessor,  for  it  must  at  all.  events  expire  with  that  num- 
ber of  years.     (1  Th.  Co.  Lit.  633 ;  2  Do.  40.5.) 

A  lease  to  begin  from  an  ivipossihle  date,  as  from 
the  30th  of  February,  takes  eiXectfroin  its  delivery; 
but  when  the  date  of  commencement  is  uncertain, 
and  there  is  nothing  to  remove  the  uncertainty,  the 
,  lease  is  void,  as  in  case  of  a  lease  from  20th  Novem- 

her,  without  saying  or  indicating  what  November.    (2 
Lom.  Dig.  12i ;  Bac.  Abr.  Lease,  (2).) 

In  respect  to  the  mode  of  computing  the  time  of 
the  commencement  of  a  lease.  Lord  Coke  and  the 
older  writers  insist  upon  a  distinction  between  the 
computation  "from  the  day  of  making,"  and  "from 
the  making  "  of  the  instrument,  holding  that  where 
the  computation  is  to  be  "from  the  day  of  m,aking," 
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the  day  is  to  be  excluded;  whilst  when  it  is  "from 
the  tnaldng^^  it  is  to  be  included.  (2  Th.  Co,  Lit. 
407-8;  2  Lom.  Dig.  121.)  The  more  modern,  and 
the  better  doctrine,  however,  appears  to  be  that  the 
word  "from"  may,  in  the  strictest  propriety  of  lan- 
guage, be  taken  either  inclusive  or  exclusive,  as  the 
circumstances  of  the  case  may  require.  Thus,  in  a 
lease  made  under  a  power  to  grant  leases  in  posses- 
sion, but  not  in  reversion,  the  word  "from"  ought  to 
be  construed  inclusive,  for  otherwise  the  lease  would 
be  inoperative  (Freeman  v.  West,  2  Wils.  165 ;  Pugh 
V.  Duke  of  Leeds,  Co^vp.  714;  Hatter  v.  Ash,  1  Ld. 
Eaym.  84) ;  and  perhaps  it  is  not  too  much  to  say 
that,  in  general,  the  words  "from  the  date,"  when 
used  to  pass  an  interest^  include  the  day  (Bellasis 
V.  Hester,  1  Ld.  Kaym.  280 ;  The  King  v.  Adderlev, 
2  Dougl.  465 ;  2  Th.  Co.  Lit.  408,  n  (D);)  a  construc- 
tion which  depends  upon  the  well-known  doctrine 
that  conveyances  are  to  be  construed  most  strongly 
against  the  grantor,  and  in  favor  of  the  grantee. 
(Lester  v.  Garland,  15  Ves.  248 ;  Lyell  v.  Williams, 
18  Serg.  &  R.  135;  4  Kent's  Com.'  95,  n  (b).) 

The  continuance  of  the  lease  must  likewise  be  cer- 
tain, ^vhich  does,  indeed,  generally  result  from  the 
certain  beginning  and  ending.  But  here  also,  id 
certum,  est  quod  reddi  potest  certum.  Therefore,  a 
lease  for  so  many  years,  as  J  S  shall  name,  is  a  good' 
lease;  for  tliough  at  first  uncertain,  yet  when  J  S 
has  named  the  years,  it  is  reduced  to  a  certainty. 
Hence,  too,  a  lease  for  seven,  fourteen,  or  twenty- 
one  years,  is  not  in  law  uncertain  in  its  continuance. 
At  lirst  it  was  a  lease  for  seven  years ;  and  when  the 
lessee  had  indicated  his  purpose  to  continue,  it  was  a 
a  lease  for  fourteen  years ;  and  if  after  that  he  con- 
tinued, it  was  a  lease  for  twenty-one  years.  (2  Lom. 
Dig.  122;  Ferguson  v.  Cornish,  2  Burr.  1034.) 
2".  The  existence  of  a  Reversion  in  the  Lessor. 

This  incident  is  embraced  in  the  very  nature  of  a 
lease,  as  it  has  been  already  explained  i^Ante  p.  676); 
being  a  conveyance  always  for  a  less  time  than  the 
lessor  has  in  the  premises ;  for  if  it  be  for  the  whole 
interest^  it  is  more  properly  an  assignment.  (2  Bl. 
Com.  317.)  Hence,  if  A,  having  a  term  for  twenty- 
one  years,  disposes  of  the  land  for  twenty,  as  he  still 
has  a  remnant  of  interest,  namely,  for  one  year, 
which  is  bis  reversion,  it  is  a  lease ;  but  if  he  had 
disposed  of  his  whole  estate  of  twenty-one  years. 
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leaving  nothing  in  himself,  it  would  have  been,  not 
a  lease,  but  an  assignment. 
3°.  The  Reservation  of  a  Rent. 

The  reservation  of  a  rent  is  not  a  necessary  nor 
invariable  incident  to  a  lease,  but  it  usually  accom- 
panies it;  and  it  will  be  proper  to  consider  in  this 
connexion  the  terms  in  which  it  is  best  to  reserve  it. 
Not  that  any  particular  words  are  required,  but  be- 
cause one  or  another  mode  of  expression  may  more 
or  less  clearly  set  forth  the  intent  of  the  parties,  at 
which  it  is  the  aim  of  all  construction  to  arrive. 
The  most  appropnate  words  of  reservation,  as  Lord 
Coke  shows,  are,  reserving,  rendering,  paying,  &c. 
{reservando,  reddendo,  solvendo,  faciendo,  and  the 
like) ;  but  words  of  covenant,  promise,  or  any  form 
of  engagement  which  evidence  the  purpose  distinctly, 
will  suffice.     (2  Th.  Co.  Lit.  il2,  &  n  (14).) 

The  terms  employed  ought  to  set  forth  how  often, 
and  at  what  times  the  rent  is  to  be  paid,  and  be  ac- 
companied by  a  covenant  or  promise  on  the  part  of 
the  lessee  to  pay  it ;  for  else,  by  assigning  the  prem- 
ises (when  he  is  not  prohibited  so  to  do),  he  would 
himself  be  discharged  from  the  obligation  to  pay, 
and  the  assignee  might  be  insolvent.  It  is  an  excel- 
lent general  rule  upon  the  subject,  as  the  rent  will 
follow  the  reversion,  to  reserve  it  generally,  thus — 
"yielding  and  paying  therefor  yearly,  during  the 
said  term,  the  sum  of,"  &c.  (Gilb.  Rents,  64;  2  Th. 
Co.  Lit.  405,  n  (A).)  This  mode  of  reservation  will 
entitle  the  lessor,  and  those  to  whom  the  reversion 
may  come  from  him,  to  the  rent  during  the  continu- 
ance of  the  term,  and  will  avoid  all  difficulty  as  to 
who  will  succeed  the  lessor  in  the  enjoyment  of  the 
rent.  It  will  always  be  pa)'able  to  him  to  whom  the 
reversion  in  the  land  belongs,  unless  it  be  severed 
therefrom  by  some  subsequent  transfer  of  the  rent 
expressly  separate  from  the  reversion,  or  of  the  re- 
version expressly  separate  fi-om  the  rent. 

If  the  lease  is  for  life,  or  a  long  term  of  years,  the 
lessor  should  secure  to  himself  a  right  of  re-entry,  in 
case  the  rent  be  not  paid.  This  is  effected  by  mak- 
ing the  punctual  payment  of  the  successive  instal- 
ments of  rent  the  condition  of  the  enjoyment  of  the 
premises  (the  premises  being  demised  "  on  condition 
that  the  lessee  pay  annually,"  &c.)  or  by  reserving 
expressly  a  right  to  re-enter,  if  the  rent  be  in  arrear. 
(2  Th.  Co.  Lit.  405,  n,(A).)  Very  ample  provision 
is  made  by  statute  to  facilitate  the  practical  exercise 
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of  the  right  of  re-entry ;  whilst  at  the  same  time,  due 
care  is  talcen  to  protect  the  interests  of  the  Igssee. 
(V.  C.  1873,  c.  134,  §  16  &  seq  ) 
4°.  Certain  Riglits  and  Duties  of  the  Lessor. 

The  rights  of  the  lessor  may  be  briefly  summed  up 
as  follows :  Of  course  reference  is  had  to  those  rights 
which  commonly  attach  by  virtue  of  the  relation  of 
lessor  and  lessee,  independently  of  special  agree- 
ment; for  the  rights  arising  from  special  agreement 
may  be  infinitely  varied  in  each  case. 

(1),  The  lessor  may  assign  his  reversion,  and  no 
attornment  or  assent  of  the  tenant  thereto  is  needful 
to  give  it  effect ;  but  no  tenant  who,  before  notice  of 
the  assignment,  shall  have  paid  the  rent  to  the 
grantor,  shall  suffer  any  damage  thereby.  (Y.  C. 
1873,  c.  134,  §  4.) 

As  a  general  rule  the  assignment  of  a  reversion 
carries  with  it  the  rent  to  accrue  due  thereafter,  but 
not  that  which  is  then  due.  Whoever  owns  the  re- 
version at  the  time  the  rent  became  due,  is  at  com- 
mon law  entitled  for  the  most  part  to  the /whole  sum 
then  becoming  due,  no  apportionment  ever  being 
made  of  periodical  payments  in  point  of  time,  accord- 
ing to  the  maxim,  annua  nee  dsbitum  judex  non 
separat.  Hence,  if  the  lessor  should  assign  the  re- 
version the  day  before  the  rent  was  payable,  without 
receiving  the  rent,  it  would  belong  to  the  assignee  of 
the  reversion.  It  is  worthy  of  consideration,  whether 
this  doctrine  has  not  been  changed  with  us  by  the 
statute  touching  periodical  payments,  which  declares 
that,  "  on  the  determination,  by  death  or  otherwise, 
of  the  estate  or  other  thing,  from  or  in  respect  of 
which  any  rent,  hire,  or  money  coming  due  at  fixed 
periods,  issues  or  is  derived,  or  on  the  death  of  any 
person  interested  in  such  rent,  hire,  or  money,  the 
person,  or  the  personal  representative  or  assignee  of 
the  person  who  would  have  been  entitled,  but  for 
such  death  or  determination,  to  the  rent,  hire,  or 
money  coming  due  at  any  such  period,  shall  have  a 
proportion  thereof,  according  to  the  time  which  shall 
have  elapsed,  for  which'  the  said  rent,  hire,  or  other 
money  was  growing  due,  including  the  day  of  such 
death  or  determination,  deducting  a  proportional 
part  of  the  charges."  (Y.  C.  1873,  c.  136,  §  1.)  It 
must  be  admitted,  however,  that  objections  may  be 
urged  against  such  an  application  of  that  statute. 

The  assignee  of  the  reversion  has,  at  common  law, 
a  right  to  distrein  for  any  rent  falling  due  after  his 
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assisjninent,  and  by  statute  in  Yirginia,  correspond- 
ing "to  31  Hen.  YIII,  c.  13,  and  32  Hen.  VIII,  c, 
34  [Ante  p.  236-'7),  it  is  provided  that  an  assignee  of 
the  reversion,  and  his  representatives,  shall  enjoy 
against  the  lessee  and  his  representatives  the  like  ad- 
vantage, by  action  or  entry  for  any  forfeiture,  or  by 
action  upon  any  covenant  or  promise  in  the  lease, 
which  the  grantor,  assignor,  or  lessor,  or  his  heirs, 
might  have  enjoyed.  (V.  C.  1873,  c.  134,  §  1 ; 
Spence's  Case,  (s"  Co.  ,16),  1  Smith's  L.  C.  92,  96, 
&  seq.) 

(2),  The  lessor  has  a  right  to  the  rent  reserved 
without  abatement,  except  in  the  cases  were  the  ten- 
ant has  been  evicted  from  the  land  by  title  para- 
mount ;  or  where  he  has  surrendei-ed  the  premises 
to  the  lessor  ;  or  where  the  lessor  has  released  to  the 
tenant  the  arrears  of  rent,  or  the  rent  yet  to  fall  due; , 
or  perhaps  where  the  premises  have  been  annihilated, 
as  by  being  swallowed  u^)  by  an  earthquake,  or  per- 
'  manently  invaded  by  the  sea.     Neither  the  total  de- 

struction of  the  erections  upon  the  premises  (although 
the  premises  have  no  value  without  them),  nor  their 
becoming  untenantable,  unless  by  default  of  the 
lessor,  nor  the  existence  in  the  vicinity  of  nuisances 
physical  or  moral,  with  which  the  lessor  has  no  con- 
cern, will  constitute  any  excuse  for  non-payment  of 
the  rent,  nor  justify  even  a  diminution  of  it.  {Ante 
p.  51  &  seq  ;  Holzapffel  v.  Baker,  18  Ves.  115 ;  1 
Washb.  Real  Prop.  353.) 

Nor  is  the  lessor,  in  the  absence  of  covenants, 
bound  to  do  any  repairs,  nor  to  remove-  nuisances 
not  caused  by  himself,  nor  is  he  in  any  wise  answer- 
able either  to  the  lessee  or  to  strangers  for  any  dam- 
age arising  from  the  condition  of  the  premises.  (1 
Washb.  E.  Prop.  355-'6.) 

(3),  The  lessor  is,  at  common  law,  entitled  to  the 
forfeiture  of  the  premises  for  various  acts  of  the 
tenant  injurious  to  his  interests; — as  conveying  by 
the  tortious  conveyance  of  feoffment  with  livery,  &c., 
a  greater  estate  than  belongs  to  the  tenant;  disclaim- 
ing in  a  court  of  record,  to  hold  of  the  lessor;  or 
claiming  in  a  court  of  record,  a  greater  estate  than 
belongs  to  him;  of  which  causes  of  forfeiture,  it  will 
be  remembered  that  we  retain  in  Virginia  only  the 
last  two,  and  certainly  not  the  first.  {Ante,  p.  99, 
&  seq.) 

The  duties  of  the  lessor  are  next  to  be  considered, 
of  which  it  may  suffice  to  mention  two: 
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(1),  It  is  the  duty  of  the  lessor  to  defend  and 
maintain  the  lessee's  right  to  the  possession  of  the 
land  leased.  And  as  the  rent  is  a  retribution  for  the 
land,  the  loss  by  the  tenant  of  part  or  all  of  it,  by  a 
title  superior  to  that  of  the  lessor,  involves  a  pro- 
portionate abatement,  or  an  entire  extinction  of  the 
rent,  as  the  ease  may  be  from  that  time.  (yAnte  p. 
49,  51;  Tunis  v.  Gr'andy,  22  Grat.  109,  131.)  In- 
deed, in  the  absence  of  any  special  stipulation  to  the 
contrary,  it  seems  that  as  the  rent  is  not  due  until 
the  period  for  which  it  is  reserved,  (year,  half  year, 
month,  &c.,)  is  expired,  if  at  that  time  the  lessee  has 
been  evicted,  he  is  at  common  law  excused  from 
paying  any  portion  of  the  rent  for  that  period,  and 
the  statute  touching  the  apportionment  of  periodical 
payments  (V.  C.  1873,  c.  136,  §  1),  would  seem  not 
to  qualify  the  doctrine.  And  altlioagh,  in  general, 
tlie  lessee  is  estopped  to  deny  the  lessor's  title,  that 
principle  does  not  apply  where  it  has  actually  turned 
out  to  be  bad,  and  the  lessee  has  lost  the  possession. 
(1  Washb.  Eeal  Prop.  346;  Watson  v.  Alexander,  1 
Wash.  340;  Ross  v.  Gill,  1  Wash.  90.) 

As  to  the  recovery  of  compensation  by  the  lessee 
for  the  lands  from  which  he  is  evicted,  it  seems  that 
although  there  be  no  express  warranty  of  the  title  by 
the  lessor,  yet  in  conseqiience  of  the  rent  reserved, 
and  the  reversion  remaining  in  him,  a  warranty  is 
implied,  in  case  of  a  lease  for  years,  from  the  usual 
terms  of  demise  (as  grant  or  demise^,  and  in  case  of 
a  lease  for  Ufe,  from  the  word  dedi,  or  give.  (2 
Lom.  Dig.  320-'21,-329;  Black  v.  Gilmore,  9  Leigh, 
946.) 

(2),  It  is  the  lessor's  duty  not  himself  to  disturb  the 
lessee  in  the  enjoyment  of  the  premises,  or  any  part 
thereof;  and  in  this  particular,  the  law  is  justly 
much  more  stringent  than  when  tlie  act  is  done  by 
a  stranger.  Tlius,  if  he  evicts  the  tenant  wrongfully 
from  only  the  least  part  of  the  premises,  it  operates 
a  suspension  of  the  entire  rent,  as  the  law  is  under- 
stood in  Virginia,  during  the  whole  year  of  tenancy 
(or  other  period  for  which  the  rent  is  reserved)  in 
which  the  eviction  occurs,  and  that  notwithstanding 
the  tenant  remains  in  undisturbed  enjoyment  of  the 
residue,  and  of  much  the  greater  portion  of  the  pre- 
mises, and  soon  regains  the  possession  of  the  part  of 
which  he  was  evicted.  (Briggs  v.  Hall,  4  Leigh,  484.) 
But  see  1  Washb.  Eeal  Prop.  348  &  seq. 

But  the  landlord's  mere  entry  upon  the  land,  and 
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doing  acts  of  trespass  there,  however  aggravated, 
will  not  alone  amount  to  an  eviction.  He  must  ex- 
ercise acts  of  ownersliip,  contrary  to  the  will  of  the 
tenant ;  and  it  is  not  always  easy  to  determine 
whether  the  lessor's  conduct  amounts  to  eviction  or 
not.  In  Briggs  v.  Hall,  supra,  the  landlord's  com- 
ing upon  the  premises,  and  mowing  several  acres  of 
hay  in.  a  meadow,  contrary  to  the  express  wishes* of 
.the  tenant,  was  regarded  as  an  eviction.  See  Hunt 
V.  Cope,  Cowp.  242;  Smith  v.  Kaleigh,  3  Campb. 
513;  Upton  v.  Townsend,  17  Com.  B  (84  E.  C.  L.) 
30;  Dyett  v.  Pendleton,  8  Cow.  727;  1  Wash.  Real 
Prop.  349  &  seq.;  Tunis  v.  Grandy  &  al,  22  Grat.  130. 
5°.  Certain  Eights  and  Duties  of  the  Lessee,  and  those 
claiming  under  him. 

The  rights  of  the  lessee,  in  the  absence  of  cove- 
nants, are,  principally,  to  assign  or  under-let  the  pre- 
mises ;  to  be  defended  by  the  lessor  against  eviction 
by  a  superior  title ;  not  to  be  evicted  by  the  lessor 
himself;  and  to  use  the  premises  in  any  way  which 
will  not  involve  the  commission  of  waste. 

(1),  The  lessee  has  a  right  to  assign  or  to  under-let 
the  premises,  or  any  part  thereof,  unless  he  is  re- 
strained by  covenants.  (2  Th.  Co.  Lit.  405,  n  (A).) 
The  diiference  between  them  is,  that  an  assignment 
is  a  transfer  of  the  lessee's  whole  interest  in  the  pre- 
mises, wliilst  an  under-letting  leaves  a  portion  of  the 
.lessee's  estate  still  in  him  (though  it  be  but  an  inter- 
est for  a  day  or  an  hour)  as  a  reversion.  (2  Th.  Co. 
Lit.  566,  n  (S).) 

At  common  law  the  assignee  had  a  right  to  the 
benefit  of  any  covenants  of  the  lessor  contained  in 
the  lease;  at  least  of  those  covenants  which  run  vnth 
the  land,  but  he  could  not  insist  upon  such  covenants 
as  against  the  assignee  of  the  reversion ;  but  when,  in 
the  reign  of  Henry  YIIl,  upon  the  assignment  of 
the  estates  belonging  to  the  monasteries,  it  became 
necessary  to  provide  by  statute  for  the  king  and  his 
great  lords,  who  were  assignees  of  the  reversions  be- 
longing to  the  religious  houses,  the  legislature  foimd 
itself  constrained,  for  very  shame,  to  allow,  recipro- 
cally, to  the  lessees  of  those  houses,  and  their  assigns, 
against  the  grantees  of  the  reversion,  the  like  benefit- 
of  any  condition,  covenant  or  promise  in  the  lease,  as 
they  could  have  had  against  the  lessors  themselves. 
And  such  substantiallv  is  the  effect  of  our  statute  in 
Yirginia.     (V.  C.  1873,  c.  134,  §  1.) 

As  between  the  assignee  and  lessor,  there  is  a 
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privity  of  estate;  so  that  the  lessor  may  not  only 
distrain  the  assignee  for  rent  in  arrear  (which  does 
not  require  any  privity  but  that  of  possession),  but 
may  sue  him  also  for  the  same,  wliich  does  re- 
quire privitj'  of  estate.  On  the  other  hand,  the  sub- 
lessee, although  liable  to  distress  for  the  rent,  cannot 
be  sued  for  it  by  the  lessor  in  a  court  of  law,  because 
between  them  there  is  no  privity  of  estate.  (1  Wash. 
Real  Prop.  339.) 

(2),  The  lessee  has  also  a  right  to  he  defended  and 
maintained  by  the  lessor  in  possession  of  the  premises 
leased.  And  if  lie  is  evicted  by  title  superior  to  that 
of  the  lessor,  we  have  seen  what  recourse  is  open  to 
him,  as  well  by  the  abatement  or  extinction  of  the 
rent,  as  by  recovery  of  compensation  in  damages 
from  the  lessor.  [Ante  p.  683 ;  to  which  passage 
reference  is  made.) 

(3),  The  lessee  has  a  right  not  to  he  evicted  hy  the 
lessor  himself. 

This  rigJit  of  the  lessee  was  explained  in  describing 
the  correlative  duty  of  the  lessor.     (See  Ante  p.  683.) 

(■i),  The  lessee  has  a  right,  in  the  absence  of  a  spe- 
cial agreement  to  the  contrary,  to  use  the  premises 
in  any  way  which  will  not  bring  aVjout  technical 
waste,  or  destruction  of  the  same.  Thus,  if  one  hires 
a  house  erected  for  a  hotel,  but  without  stipulation 
as  to  the  purpose  to  which  he  would  apply  it,  he  may 
convert  it  into  a  public  seminary.  The  special  agree- 
ment, however,  may  be  im])lied  as  well  as  express, 
and  whether  it  be  express  or  implied,  no  use  must 
be  made  of  the  premises  contrary  tliereto.  Thus,  if 
one  should  lease  hotel  premises  with  stipulations 
which  proved  that  it  was  expected  by  both  parties 
that  it  should  be  devoted  to  the  hotel  business,  it 
would  not  be  admissible  to  employ  it  for  any  other, 
although  no  special  damage  could  be  shown  to  arise 
from  such  new  use.     (1  Wash.  Real  Prop.  358-'9.) 

As  to  the  duties  of  the  lessee,  they  may  be  referred 
to  the  following  heads : 

(1),  It  is  the  duty  of  the  lessee  to  pay  the  rent  ac- 
cording to  the  stipulations  of  the  lease ;  or  if  there 
be  no  stipulations  (save  as  to  the  am,ount)  to  pay  it 
on  the  premises  at  the  expiration  of  each  period  tor 
which  the  reservation  is  made;  e.  g.,  at  the  end  of 
each  year,  half  year,  month,  &c.  And  if  the  amount 
is  not  stipulated,  the  obligation  is  to  pay  as  much  as 
the  premises  are  ]-eally  worth,  and,  as  is  believed,  at 
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the  end  of  each  year,  in  the  absence  of  any  manifes- 
tation by  the  parties  of  a  different  intent. 

From  this  obligation  to  pay  the  rent,  the  lessee  is 
absolved,  for  the  most  part,  by  nothing  but  a  release 
by  the  lessor,  or  other  person  entitled  to  receive  the 
rent ;  by  a  surrender  of  the  lessee's  estate  accepted 
by  the  lessoi';  by  an  eviction  from  the  premises,  in 
whole  or  in  part;  hy  a  stranger  claiming  adversely 
to  the  lessor  by  a  superior  title;  by  an  eviction  from 
the  premises,  even  in  part,  by  the  lessor  himself; 
and  by  the  total  destruction,  in  whole  or  in  part,  of 
the  very  substance  of  the  premises,  not  of  the  mere 
structures  erected  thereon.  (1  Wash.  Keal  Prop. 
453,  &  seq;  Ante,  p.  49  to  52.) 

Hence  the  destruction  of  the  buildings  on  the 
demised  premises,  or  their  becoming  uninhabitable 
for  want  of  repaii'S  or  otherwise,  without  lessor's  de- 
fault, (and,  as  we  have  seen,  the  lessor  is  under  no 
obligation  to  repair  or  otherwise  to  render  the  pre- 
mises habitable,  without  a  stipulation  to  that  effect,) 
does  not  relieve  the  lessee  from  his  agreement  to  pay 
rent,  nor  entitle  him  to  a  diminution  of  the  amount 
where  it  is  not  so  stipulated;  a  doctrine  which  rests 
upon  the  very  rational  ground  that  the  lessee  is  the 
purchaser  of  the  premises,  and  the  ovmer  thereof^ 
for  the  term,  and  at  the  price  agreed  upon,  and 
therefore  is  not  exempt  from  the  obligation  to 
pay  the  price,  whatever  casualfy  may  befall  the  pre- 
mises, whether  by  tempest,  flood,  fire,  or  otherwise; 
the  loss  to  that  extent  being  his,  whilst  the  lessor  or 
reversioner  suffers  the  residue  of  it.  (1  Washb. 
Keal  Prop.  353-'5;  Ante  p  62-3;  Holzapffel  v. 
Baker,  18  Ves.  115.)  Even  where  the  lessee  has 
essayed  to  protect  himself  from  the  payment  of  rent 
in  the  event  of  casualty,  by  covenants,  the  restric- 
tion is  not  extended  to  casualties  other  than  those 
specified.  Thus,  where  a  lease  provided  that  the 
rent  should  cease  upon  the  premises  becoming  un- 
tenantable by  fire  or  other  casualty,  it  was  held  no 
defence  that  they  had  become  so  by  the  widening 
and  altering  of  the  grade  of  the  street  on  which 
they  stood,  by  the  authority  of  the  city.  So  where 
tfie  rent,  or  a  proportionate  part,  was  to  stop,  if  the 
premises  or  any  part  thereof  were  destroyed  or  dam- 
aged by  "unavoidable  casualty,"  it  was  held  not  to 
extend  to  cases  of  gradual  and  natural  decay.  (1 
"Washb.  Eeal  Prop.  356;  Mills  v.  Baehr,  24  Wend. 
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(N.  Y.),  254 ;  Welles  v.  Castler,  3  Gray,  (Mass.) 
325;  Bigelowv.  Collamore,  5  Cush.  (Mass.)  226.) 

(2),  It  is  the  duty  of  the  lessee  not  to  deny  the  les- 
sor's title. 

This  doctrine  is  to  be  referred  in  part  to  the  sys- 
tem of  feuds ;  but  it  appears  to  be  due  not  less  to  a 
very  sensible  and  often  applied  principle  of  reason 
and  honesty,  that  one  shall  not  be  permitted  in  gen- 
eral, to  deny,  -when  he  wishes  to  avoid  a  liability,  a 
fact  Avhich  by  words  or  conduct  he  has  previously 
admitted  in  order  to  obtain  a  beneiit.  A  man  who 
has  hired  a  horse  of  A,  and  has  obtained  the  advan- 
tage he  thereby  sought,  cannot  say,  when  called  on 
to  pay  the  hire,  that  it  was  not  A's  horse.  Such  de- 
nials savor,  for  the  most  part,  of  bad  faith,  and  as 
between  landlord  and  tenant,  especially,  are  gene- 
rally recognized  as  inadmissible.  -The  doctrine  ex- 
tends in  like  manner  for  and  against  persons  claim- 
ing under  either  party,  as  heir  or  personal  represen- 
tative, assignee,  or  sub-tenant.  But  it  should  be  ob- 
served that  the  prohibition  to  the  tenant  to  plead 
nil  habttit  in  tenementis,  does  not  apply  where  the 
title  of  the  lessor,  or  of  those  claiming  under  him, 
has  expired  since  the  lease  was  made ;  or  where  the 
lands  have  been  recovered  by  title  paramount  to  that 
of  the  lessor ;  or  where  the  lessee,  being  already  in 
possession  of  the  premises,  has  been  induced  by 
fraud  or  mistake  to  believe  that  another  has  a  bet- 
ter right  than  himself,  and  has,  therefore,  accepted  a 
lease  from  him ;  nor  does  the  doctrine  so  apply  as  to 
prevent  the  lessee  from  himself  afterwards  acquir- 
ing or  asserting  an  adverse  title  against  the  lessor, 
provided  it  is  not  to  the  prejudice  of  the  latter  in  re- 
covering rent,  or  regaining  the  possession  from  the 
lessee,  and  the  like  ;  and  supposing  also,  that  the  les- 
see gave  notice  to  the  lessor  that  he  abandoned  the 
possession,  and  surrendered  the  estate  received  from 
him.  (1  Washb.  Keal  Prop.  366  &  seq;  Blight's 
lessee  v.  Rochester,  7  Wheat.  548  ;  Walton  v.  Water- 
house,  2  Saund.  418,  n  (1);  Eoss  v.  Gill,  1  Wash. 
90 ;  Watson  v.  Alexander,  1  Wash.  340 ;  Smoot  v. 
Marshall,  2  Leigh,  138 ;  Emerick  v.  Tavener,  9 
Grat.  220 ;  Creigh  v.  Henson,  10  Grat.  231 ;  Wild 
V  Serpen,  10  Grat.  405,  415 ;  Alderson  v.  Miller, 
15  Grat.  279.) 

(3),  It  is  the  duty  of  the  lessee  not  to  disclaim  in 
a  court  of  record,  holding  of  the  lessor. 

If  the  disclaimer  is  made  in  the  country  {in  pais) 
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and  not  in  a  court  of  record,  it  operates  no  preju- 
dice to  the  lessor,  and,  therefore,  is  visited  vsdth  no 
penalty  upon  the  lessee.  But  if  the  disclaimer  oc- 
cur in  a  court  of  record,  (as  in  the  progress  of  an 
action  to  recover  the  rent,)  it  is  attended  at  common 
law  with  a  forfeiture  of  the  term,  which  is  supposed 
to  be  also  the  law  with  us.  {Ante  p.  100 ;  Wild  v. 
Serpen,  10  Grat.  405.) 

(4),  It  is  the  duty  of  the  lessee  not  to  claim  in  a 
court  of  record  a  greater  estate  than  he  has  a  right  to. 
This  conduct  on  th*part  of   the  lessee  operated  at 
common  law  a  forfeiture  of    the  term,  as  it  is  sup- 
posed to  do  also  in  Yirginia.    {Ante  p.  100.) 

(5),  It  is  the  duty  of  the  lessee  not  to  aliene  by  con- 
veyances operating  vpon  the  possession  only,  (as  feoff- 
ment with  livery,  &c. ,)  a  greater  estate  than  he  pos- 
sesses. 

At  common  law,  when  a  person  in  possession, 
alienes  by  feoffment  with  livery,  or  by  other  tortious 
conveyance,  it  passes  prima  facie  what  it  purports 
to  pass,  and  if  that  estate  exceeds  the  limits  of  the 
alienor's  interest,  it  converts  the  lessor's  right  of  en- 
try into  a  right  of  action,  which  is  so  seriously  de- 
trimental to  his  interests  as  to  be  attended  with  for- 
feiture of  the  alienor's  actual  estate,  as  a  penalty 
upon  him  for  his  wrongful  conduct,  and  also  to  make 
amends  to  the  injured  lessor.  Such  a  conveyance  with 
us  can  never  operate  to  conVey  more  than  the  les- 
see's interest,  .(V.  C.  1873,  c.  112,  §7),  and  therefore, 
doing  the  lessor  no  injury,  is  not  accompanied  by 
forfeiture.  {Ante  p.  100. j 
4".  What  may  be  Leased. 

Whatever  restrictions,  by  the  severity  of  the  feudal 
law,  might,  in  times  of  very  high  antiquity,  be  ob- 
served with  regard  to  leases,  yet  by  the  common  law, 
as  it  has  stood  for  many  centuries,  all  persons  seised 
or  possessed  of  any  estate  may  let  leases  to  endure  for 
any  time  less  than  the  duration  of  their  own  interest, 
but  no  longer.  Therefore,  tenant  in  fee-simple  may 
let  leases  of  any  duration ;  for  he  has  the  whole  inter- 
est; but  tenant  in  tail,  or  tenant  for  life,  can  make 
no  lease  which  will  bind  the  issue  in  tail,  or  the  rever- 
sioner or  remainderman;  nor  can  a  husband  seised  in 
right  of  his  wife  make  a  valid  lease  for  any  longer 
term  than  the  joint-lives  of  himself  and  his  wife.  Yet 
the  common  law  allows  some  tenants  for  life,  where 
the  fee-simple  is  in  abeyance,  with  the  concurrence  of 
such  as  have  the  guardianship  of  the   fee,  to  make 
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leases  of  equal  duration  with  those  granted  by  tenants 
in  fee-simple.  The  principal  instances  of  this  are  to 
be  found  amongst  ecclesiastical  persons,  such  as  par- 
sons and  vicars,  with  the  consent  of  the  patron  and 
ordinary.  But  corporations  aggregate,  though  seised 
only  of  a  quasi  estate  for  life,  (although  with  them 
that  life  is  perpetual,)  may  make  what  estate  they 
please,  without  the  confirmation  of  any  other  person 
whatsoever.  In  England  several  statutes  have  been 
enacted  (known  as  enabling  and  restraining  statutes,  re- 
spectively,) to  restrict  the  common,  law  power  of  leasing 
where  it  seemed  liable  to  abuse,  and  to  enlarge  it  when 
the  restraint  seemed  too  hard.  (2  Bl.  Com.  318  &  seq.) 
These  enabling  and  restraining  statutes  do  not  exist 
in  Virginia;  but  whereas,  at  common  law,  a  lessor 
must  be  in  possession  in  order  to  make  a  valid  lease, 
it  seems  that  imder  the  statute  (Y.  C.  1873,  c.  112,  § 
5),  allowing  any  interest  in  or  claim  to  real  estate  to 
he  disjjosed  ofby  deed  or  will,  a  lease  may  be  made  of 
land  in  the  adversary  possession  of  another,  leaving 
the  lessee  to  assert  whatever  title  the  lessor  had. 

Incorporeal  hereditaments  seem  to  be  as  much  the 
subjects  of  lease  as  any  other  real  property,  only  the 
lease  is  required  by  the  common  law  itself  to  be  by 
deed  (the  thing  lying  in  grant);  and  if  a  rent  be  re- 
served, it  is  not  recoverable  as  rent,  by  distress  or 
otherwise ;  but  only  by  an  action  upon  the  contract 
to  pay.  And,  tlierefore,  because  it  is  not  a  rent,  it 
does  not  pass  witli  the  grant  of  the  reversion,  as  an 
incident  thereto.     (2  Th.  Co.  Lit.  411.) 

Leases  are  distinguished  into  (1),  Leases  of  the  pos- 
session;  (2),. Leases  of  the  reversion  ;  and  (3),  Leases 
by  way  of  the  reversionary  interest.     (2  Th.  Co.  Lit. 
404,  n  (A)  ;) 
W.  C. 
1°.  Leases  of  the  Possession. 

These  confer  a  present  right  of  present  enjoyment, 
although  at  common  law  no  estate  passes  till  entry  hy 
the  lessee.  Meantime,  the  lessee  has  no  term  or  estate, 
but  merely  an  interesse  termini,  which  may  be  as- 
signed and  released,  but  cannot  be  surrendered;  nor 
does  it,  while  thus  executory,  admit  of  enlargement 
by  release.  But  whilst  at  common  law  a  lessee  has 
no  term  until  actual  entry,  a  bargainee,  in  a  lease 
operating  by  bargain  and  sale,  has  an  actual  estate 
or  term,  by  force  and  effect  of  the  statute  of  uses, 
immediately  upon  the  execution  of  the  lease,  without 
any  actual  entry  at  all  {Ante  p.  183-'4) ;  and  this  is  the 
44 
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reason  that  the  estate  of  a  bargainee  for  years  may 
be  enlarged  by  release  without  an  actual  entry;- 
which,  indeed,  is  the  theory  of  the  conveyance  by 
lease  and  release  under  the  statute  of  uses.  (Ante  p. 
183,  184 ;  2  Th.  Co.  Lit.  404,  n  (A).) 
2°.  Leases  of  the  Reversion. 

A  lease  of  the  reversion  is  a  lease  granted  by  one 
who  has  a  reversion,  and  it  passes  the  reversion,  or 
such  part  as  it  may  designate,  for  the  period  limited, 
as  a  vested  interest.  It  confers  a  right  to  the  reserved 
rent  and  services,  andt;reates,  for  tJie  time  being,  the 
relation  of  landlord  and  tenant  b'etween  the  lessee 
of  the  reversion,  and  the  lessee  of  the  land.  Such  a 
lease  of  the  reversion  (a  reversion  lying  in  grant), 
cannot  be  made  but  iy  deed,  even  at  common  law. 
(2  Th.  Co.  Lit.  404,  n  (A) ;  Bac.  Abr.  Leases,  (N); 
2  Lorn.  Dig.  123.) 
3".  Leases  by  way  of  Reversionary  Literest. 

A  lease  by  way  of  reversionary  interest,  or  as  it  is 
more  brifly  designated,  a  reversionary  lease,  is  a  lease 
to  commence  on  a  future  day,  or  on  an  event,  and  is 
to  operate  meanwhile  by  way,  or  in  the  nature  of  an 
interesse  termini.  It  may  be  granted  with  or  with- 
out deed,  save  when  the  term  is  to  exceed  five  yearSy 
in  which  case  it  must  be  hy  deed  (V.  C.  1873,  c.  112, 
§  1) ;  and  it  will  be  good,  though  granted  without 
deed,  by  a  person  who  has  merely  a  reversion  or  re- 
mainder; but  in  that  case  if  confers  no  right  to  the 
possession  till  the  possession  is  vacant ;  nor  can  it 
meanwhile  confer  a  right  to  the  rents  and  services. 
(2  Th.  Co.  Lit.  404,  n  (A);  2  Lorn.  Dig.  123.) 
5°.  Who  may  make  Leases. 

The  general  doctrine  is  that  all  natural  persons  who 
are  capable  of  alienating  their  property,  or  of  entering 
into  a  contract  respecting  it  {Ante  p.  570  &  seq) ;  and 
all  corporations  which  may  lawfully  hold  lauds,  may 
make  leases  which  will  endure  for  any  period  short  of 
their  interest  in  the  thing  leased,  but  no  longer.  (2 
Lorn.  Dig.  123.) 

The  several  classes  of  persons  who  may  be  con- 
cerned more  or  less  operatively  in  making  leases  are, 
(1),  Persons  who  have  no  estate  in  the  premises ;  and 
(2),  Persons  who  are  possessed  of  an  estate  in  the  pre- 
mises ; 
W.  C. 
1°.  Leases  made  by  Persons  who  have  no  Estate  in  the 
Premises. 

A  lease  made  by  a  person  who  has  no  estate  in  the 
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premises,  can  of  conrso  operate  nothing  immediately ; 
but  it  may  operate  hy  estoppel,  in  case  the  lessor 
should  afterwards  acquire  the  land.  A  lease  hy  es- 
toppel is  deiined  to  be  one  made  by  a  person  who 
has  no  interest  at  the  time,  or  at  least  no  vested  in- 
terest, but  whicli  •  is  to  operate  on  liis  ownership, 
wlienever  he  shall  acquire  any  in  the  premises.  Thus, 
if  an  heir  apparent,  or  a  person  having  a  contingent 
remainder,  or  an  interest  under  an  executory  devise, 
or  who  has  no  title  whatever,  at  the  time,  makes  a 
lease  by  indenture,  and  afterwards  an  estate  in  the 
land  vests  in  him,  the  indenture  will  operate,  by  way 
of  estoppel,  to  entitle  the  lessee  to  hold  the  lands 
for  the  term  granted  to  him  ;  and  this  estoppel,  when 
it  becomes  efficient,  and  can  operate  on  the  interest, 
will  be  fed  by  the  interest ;  and  tlie  lease  will  be  re- 
garded as  a  lease  derived  out  of  an  actual  ownership. 
(2  Th.  Co.  Lit.  415,  n  (L) ;  Bac.  Abr.  Leases,  (O).) 

A  lease  operates  hj  way  of  estoppel,  upon  the 
maxim,  ut  res  valeat,  &c. ;  and  therefoi-e  it  is  a  rule 
that  if  a  lease  can  operate  \>y  way  of  passing  an  in- 
terest, it  shall  not  operate  by  way  of  estoppel.  Hence, 
where  a  lease  by  indenture  takes  effect  in  point  of 
interest,  whicli  interest,  in  respect  of  duration,  may 
be  co-extensive  with  the  lease,  but  in  fact  determines 
before  it,  the  lease  may  then  be  avoided,  and  the 
parties  are  not  estopped  from  showing  the  facts 
Avliich  determined  the  lease ;  as  where  A,  lessee  for 
the  life  of  E,  makes  a  lease  for  twenty  years,  by  deed 
indented,  and  afterward  purchases  tlie  reversion  in 
fee  :  B  dies  :  A  shall  avoid  his  own  lease,  seeing  that 
it  took  effect  in  point  of  interest  (and  therefore  did 
not  operate  hy  estoppel),  and  was  determined  by  B's 
death.  (2  Th.  Co.  Lit.  416,  n  (L);  Id.  432  ;  Wynn 
V.  Harman,  5  Grat.  157.) 
2°.  Leases  made  by  Persons  who  are  Possessed  of  an 
Estate  in  the  Premises. 

We  have  already  seen  the  general  doctrine  to  be, 
that  all  persons  in  general,  who  are  sui  juris,  may 
make  leases  commensurate  with  their  estate  in  the 
lands  (^1/ifep.  688;  2  BL  Com.  318);  but  it  is  ex- 
pedient to  notice  several  cases  more  particularly  ; 
W.  C. 
IP.  Leases  by  Tenants  for  Life. 

Agreeably  to  tlie  obvious  principle  just  stated,  a 
tenant  for  life.'iucluding  tenants  by  the  curtesy  and 
in  dower,  cannot  make  leases  to  continue  longer 
than  their  own  lives,  or  the  life  of  cestui  que  vie. 
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Lord  Coke  notices  in  this  connexion  a  singular  con- 
trast, which  also  will  illustrate  the  action  of  a  lease 
by  estoppel.  Where  A,  lessee  for  life  of  B,  makes 
a  lease  for  years  hy  deed  indented,  and  after  pur- 
chases the  reversion  in  fee :  B  dieth  :  A  shall  avoid 
his  own  lease,  for  as  he  had  no  interest  at  the  time, 
the  lease  operates  not  by  estoppel.  But  if  A,  hav- 
ing nothing  in  the  land,  makes  a  lease  foi'  years  by 
deed  indented,  and  after  purchases  the  land  in  fee, 
the  lease  operates  by  estoppel,  and  concludes  A  to 
say  lie  had  nothing  when  he  made  the  lease.  (1  Th. 
Co.  Lit.  417;  Bac.  Abr.  Leases,  (I)  2.) 

It  may  be  observed,  that  when  tenant  for  life 
makes  a  lease  which  is  liable  to  outlast  his  own 
term,  it  may  be  confirmed  by  the  person  in  remain- 
der or  reversion ;  and  that  when  so  confirmed,  it  is 
considered,  during  the  continuance  of  the  estate  of 
tenant  for  life,  his  lease,  and  the  confirmation  of  the 
remainderman  and  reversioner,  and  after  his  death, 
the  lease  of  the  remainderman  or  reversioner,  and 
the  confirmation  of  the  tenant  for  life.  (2  Th.  Co. 
Lit.  431;  2  Lom.  Dig.  124.) 
21".  Leases  by  Tenant  for  Years. 

Lessees  for  years  may  grant  a  lease  for  a  term 
less  than  their  own,  although  they  leave  in  them- 
selves a  reversion  but  for  a  day,  or  an  hour,  or  a 
minute.  But  if  they  grant  their  whole  interest,  it 
is  an  assignment,  and  not  a  lease.  (Bac.  Abr. 
Leases,  (I)  3  ;  2  Lom.  Dig.  125.) 
3>^.  Leases  by  Guardians. 

A  guardian  may  lease  the  lands  of  his  ward  for  a 
term  not  longer  than  the  continuance  of  the  ward- 
ship, that  is,  during  the  infancy  of  the  ward,  if  the 
wardship  does  not  sooner  terminate.  The  rent 
ought  regularly  to  be  reserved  to  the  guardian,  but 
if  reserved  to  the  ward  it  will  be  good,  because  of 
the  privity  existing  ;  and  in  either  case,  payment  of 
the  rent  ous;ht  to  be  made  to  the  guardian  (Bac. 
Abr.  Leases,  (I)  9  ;  2  Lom.  Dig.  125  ;  Boss  v.  Gill 
&  ux,  1  Wash.  87.)  Leases  thus  made  by  the  guar- 
dian seem,  at  common  law,  to  be  absolutely  void 
upon  the  termination  of  the  wardship,  and  to  be 
therefore  incapable  of  confirmation  by  the  ward 
upon  his  coming  of  age.  (Ross  v.  Gill  &  ux,  4  Call. 
450;  Roe  v.  Hodgson,  2  Wils.  129;  Bac.  Abr. 
Leases,  (I)  9.)  And  such  seems  at  present  the  law 
in  Virginia.  We  formerly  had  a  statute  expressly 
making  such  leases  voidable  at  the  ward's  election, 
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(1  K.  C.  1819,  c.  108,  §  15,)  but  there  appears  to  be 
no  corresponding  provision  in  the  present  Code. 

Provision  is  made  by  statute,  with  us,  that  where 
an  infant,  insane  person,  or  married  woman,  is 
bound  or  entitled  to  renew  a  lease,  any  person  in  liis 
or  her  behalf,  or  any  person  interested,  may  apply 
by  petition  or  motion,  in  a  summary  way,  to  the 
circuit  court  of  the  county  or  corporation  where  the 
land  or  part  of  it  lies,  and  procure  the  lease  to  he  re- 
newed under  the  direction  of  the  court,  by  a  com- 
missioner appointed  by  it  for  the  purpose,  with  pro- 
per guards  to  protect  the  rights  of  the  party.  (V. 
0.  1873,  c.  124,  §  1.) 

4P.  Leases  by  Executors  and  Administrators. 

As  executors  and  administrators  may  dispose  ab- 
solutely of  terms  for  years  and  estates  ^wr  autervie, 
vested  in  them  in  right  of  their  decedents,  so  they 
may  lease  the  same  for  any  shorter  time ;  and  the 
rents  reserved  on  such  leases  will  be  assets  in  their 
hands.  (Bac.  Abr.  Leases,  (I)  7;  V.  C.  1873,  c. 
126,  §  18.)  With  freehold  estates  other  than  es,- 
tsdes  pur  auter  vie,  tiie  personal  representative  of  a 
decedent  has  no  concern,  except  the  will  constitute 
him  a  trustee  thereof,  in  ^\'hich  case  he  will  liave 
the  powers  the  will  confers  ;  and  except  also,  in  re- 
spect to  the  doctrine  of  emblements.  {Ante  p.  97  & 
seq;  V.  C.  1873,  c.' 135,  §  2.) 

5P.  Leases  by  Co-parceners,  Joint-Tenants,  and  Ten- 
ants in  Cooimon. 

Co-parceners,  joint-tenants  and  tenants  in  com- 
mon may  severally  make  leases  of  their  own  undi- 
vided respective  shares,  or  else  may  all  join  in  a 
lease  of  the  whole.  One  may  likewise  lease  his 
part  to  his  companion ;  for  this  only  gives  the  les- 
see a  right  to  take  the  whole  profits,  where  before 
he  had  but  a  right  to  a  part;  and  he  may  con- 
tract with  his  companion  for  that  purpose  as  well 
as  with  a  stranger.  (Bac.  Abr.  Leases  (I),  5;  1  Th. 
Co.  Lit.  733,  750  to  757.)  But  one  cannot  make  a 
valid  lease  of  the  whole,  nor  does  auch  a  lease  give 
any  right  as  to  the  others.  (Tuttle  v.  Eskridge,  2 
Munf.  330;  Allen  v.  Gibson,  4  Eand.  477;  Bald- 
win V.  Darst,  3  Grat.  132.) 

6P.  Leases  by  Trustees. 

Trustees,  as  they  have  the  legal  estate,  may  create 
leases  thereof  even  without  a  power  to  that  effect ; 
but  if  the  lease  were  in  violation  of,  or  not  in  con- 
formity with  the  terms  of  the  trust,  not  only  would 
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the  trustee  be  liable  for  any  injury  which  should 
result  to  the  cestui  que  trust,  but  the  lessee  himself 
would  be  held,  to  the  extent  of  his  estate,  a  trustee 
for  the  purposes  of  the  trust,  unless  it  should  appear 
that  he  was  a  lessee  for  value,  and  without  notice. 
(2  Lom.  Dig.  127.) 
7^.  Leases  under  Powers. 

As  leases  made  by  tenants  for  life  determine 
upon  the  expiration  of  the  life  estate,  it  is  cus- 
tomary in  England  to  insert  in  marriage  settle- 
ments, powers  to  enable  the  Jenants  for  life  (say  the 
husband  and  wife),  to  grant  leases  which  shall  be 
good  against  the  persons  in  remainder  or  reversion. 
Powers  of  this  kind  are  productive  of  great  advan- 
tage, not  only  to  the  tenants  for  life,  but  to  the  per- 
sons in  remainder  or  reversion,  as  well  as  to  the 
general  public.  For  the  encouragement  of  farmers 
to  stock  and  improve  the  land,  it  is  necessary  they 
should  be  assured  of  some  permanent  interest;  and 
unless  the  owner  of  the  life-estate  can  make  such 
an  interest,  lie  cannot  enjoy  the  property  to  the 
best  advantage  during  his  own  time,  they  who 
come  after  him  must  suffer  by  the  land  being  un- 
tenanted, out  of  repair,  and  in  ill-condition,  and 
thus  the  puljlic  good  is  prejudiced  by  a  diminished 
production.  The  plan  of  the  power  is  for  the  mu- 
tual advantage  of  possessor  and  successor.;  and  its 
execution  is  guarded  by  carefully  considered  re- 
strictions, to  protect  the  successor  against  any  dim- 
inution of  annual  revenue  from  the  land,  and  also 
in  point  of  convenient  remedy,  and  in  respect  of 
any  other  circumstance  likely  to  affect  his  ample 
enjoyment  of  the  estate  when  it  comes  into  his  pos- 
session.    (2  Th.  Co.  Lit.  433,  n  (C.  1).) 

Settlements  of  this  kind  are  as  yet  rare  amongst 
us;  and  such  powers  of  leasing  are  seldom  needed. 
Yet  it  is  not  amiss,  especiall)-  as  thereby  the  general 
doctrine  of  leases  will  be  illustrated,  to  enumerate 
the  restrictions  which  are  usually  imposed: 

(1),  The  instrument  by  wliioh  the  power  shall  be 
executed  is  usually  prescribed. 

As  it  is  important  tliat  such  an  act  should  be 
done  with  deliberation,  and  not  unadvisedly,  it  is 
generally  required  to  be  an  instrument  under  seal, 
and  executed  in  the  presence  of  several  witnesses. 

(2),  The  lands  to  be  demised  under  the  power  are 
described  accurately. 

If  all  the  lands  included  in  the  settlement  are 
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designed  to  be  subject  to  the  power  of  leasing,  of 
course  no  particular  designation  is  then  needed. 
But  if  certain  parts  of  the  property  are  meant  to 
be  excepted  from  the  power,  as,  for  example,  the 
niansion,  or  the  park,  it  is  specified  with  cautious 
particularity. 

(3),  The  time  when  the  leases  made  under  the 
power  shall  commence,  whether  in  possession  or  re- 
version, is  plainly  set  forth. 

We  have  seen  what  is  the  nature,  respectively,  of 
a  lease  in  possession,  in  reversion,  and  of  a  rever- 
sionary interest.  {Ante,  p.  689,  &,  seq.)  A  lease 
other  than  in  possession  may  be  supposed  to  argue 
some  improvidence  in  the  lessor,  and  at  all  events 
to  suggest  the  probability  of  not  obtaining  for  it 
the  best  rent.  It  is  not,  therefore,  favored;  and  if 
the  power  is  designed  to  autliorize  such  leases,  it  is 
usually  unequivocally  expressed. 

(i).  The  duration  of  the  lease  to  be  made  under 
the  power  is  prescribed  within  limits. 

The  usual  practice  is  to  limit  the  power  of  mak- 
ing leases  by  tenant  for  life,  to  a  period  of  twenty- 
one  years,  although  the  practice  is  modified  by  the 
usual  custom  of  the  locality  where  the  premises  are 
siluated. 

(5),  The  rent  which  shall  be  reserved  in  the 
leases  made  under  the  power,  is  presciibed  within 
limits. 

It  is  usual  to  require  that  the  hest  rent  shall  be 
preserved  ;  and  if  that  requirement  be  not  respected, 
the  lease  (-innot  be  supported  as  against  the  succes- 
sor. The  hest  rent,  however,  is  not  necessarily  the 
highest  rent,  it  being  needful  to  consider  the  charac- 
ter and  solvency  of  the  tenant  as  well  as  the  amount 
to  be  paid.  Indeed,  it  seems  to  be  the  established 
doctrine,  that  when  the  tenant  for  life  appears  to 
have  exercised  his  power  fairly,  without  injurious 
partiality  to  the  lessee,  and  without  seeking  any 
peculiar  and  improper  advantage  for  himself,  there 
ought  to  be  something  extravagantly  wrong  in  the 
bargain  to  set  aside  the  lease  on  the  groimd  that 
the  rent  is  not  the  hest. 

(6),  The  clauses  and  covenants  required.'' 

The  tenant  for  life,  in   exercising  his  power  of 

leasing,  is  usnally  required  to  insert  a  covenant  by 

the  lessee  for  the  payment  of  the  rent  reserved,  and 

'       a  clause  for  re-entry  in  default  of  payment;  and  to 

allow  no  clause  rendering  the  lessee  dispunishable 
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for  waste.  And  he  is  required,  also,  himself  to  ex- 
ecute, a  counterpart  of  the  lease;  perhaps  in  order 
to  remove  all  doubt  of  the  genuineness  of  the  lease, 
and  to  insure  a  more  thoughtful  and  advised  action 
on  his  part,  through  the  medium  of  a  greater  for- 
mality. 

It  remains  to  observe  that,  where  the  lease  is  not 
warrsiuted  by  the  power,  it  is  not  merely  voidable 
by  the  successor,  but  absolutely  void  as  to  him,  and 
so  incapable  of  confij;mation  by  him,  as  by  the  ac- 
ceptance of  rent  from  the  lessee,  or  otherwise;  al- 
though such  acceptance  of  j-ent,  or  other  act  of  re- 
cognition of  the  lessee  by  the  successor,  may,  under 
circumstances,  be  proof  of  a  new  lease  from  year  to 
year.  (See  2  Th.  Co.  Lit.  433,  n  (C.  1).) 
6"^.  Persons  incapable  of  making  Valid  Leases. 

Persons  incapable  of  binding  themselves  by  con- 
tract, wliether  for  want  of  understanding,  or  want  of 
freedom  of  will,  such  as  idiots,  lunatics,  infants,  per- 
sons drunlien,  married  women,  and  persons  under 
duress,  are  of  course  incapable  of  mailing  valid  leases. 
Of  this  enough  has  been  said  before.  See  Ante  p. 
571  &  seq. 

An  infant's  lease,  like  most  of  his  other  contracts, 
is  voidable  by  him  when  he  attains  to  age,  or  by  his 
heir  if  he  dies  under  age.  (2  Th.  Co.  Lit.  429,  n  (A. 
1);  2  Lom.  Dig.  126.) 

A  married  woman's  lease  of  her  lands  (not  her 
separate  estate),  is  absolutely  void,  unless  executed  in 
conjunction  with  her  husband,  with  the  ceremonies 
required  by  the  statute.  (V.  C.  1873,  c.  117,  §  4,  7.) 
Nor  is  her  husband's  lease  of  those  lands  valid  save 
for  his  own  life,  whetlaer  executed  by  himself  alone, 
or  by  him  and  her  together,  but  not  in  pursuance  of 
the  statute  just  cited;  for  we  have  not  adopted  32 
Hen.  VIII,  c.  28,  which  enables  a  husband,  in  con- 
junction witli  his  wife,  to  make  leases  of  her  lands. 
(2  Th.  Co.  Lit.  429,  n  (A.  1);  2  Lom.  Dig.  127.) 
7°.  Leases  Void  and  Voidable. 

The  distinction  between  void  and  voidable  leases  is 
material;  for  where  a  lease  is  void,  no  subsequent 
acceptance  of  rent,  or  otlier  conduct  recognizing  its 
continued  existence,  on  the  part  of  the  reversioner  or 
remaindermun,  will  make  it  good.  A  nullity  can 
never  be  conjirTned.  On  the  other  hand,  if  a  lease  be 
voidable  only,  acceptance  of  rent,  or  other  clear  recog- 
nition of  it,  will  operate  as  a  confirmation  of  it. 
Hence,  as  all  leases  by  tenant  for  life  become  abso- 
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lutely  void  by  the  determination  of  his  estate,  they 
are  incapable  of  confirmation;  although,  where  the 
remainderman  or  reversioner,  after  the  determination 
of  the  life-estate,  knowing  the  defect  in  the  lease, 
accepts  rent  of  the  lessee,  and  suffers  him  to  make 
improvements,  a  court  of  equity  has  sometimes  de- 
creed him  to  execute  a  neto  lease  to  the  tenant.  (2 
Th.  Co.  Lit.  433,  n  (C.  1);  Stiles  v.  Cowpcr,  3  Atk, 
692.) 

It  must  be  noted,  on  the  other  hand,  that  it  is  said 
that  if  husband  and  wife  make  a  lease  of  the  wife's 
lauds,  not  in  pursuance  of  32  Plen.  VIII,  c.  28  (which 
we  have  seen  does  not  exist  in  Virginia),  it  is  voidaMe 
only  by  the  wife,  after  the  husband's  death,  and  there- 
fore her  acceptance  of  rent,  «.tc.,  then,  will  amount  to 
a  confirmation.  (2  Th.  Co  Lit.  433,  n  (C.  1);  Bac. 
Abr.  Leases,  (C);  2  Lorn.  Dig.  127;  Doe  v.  Waller, 
7  T.  E.  478.) 

A  condition  avoiding  a  lease  upon  a  contingency 
(e.  g.  the  lessee's  non-payment  of  rent),  according  to 
the  modern  authorities,  does  not  render  the  lease  abso- 
lutel}'  void,  ipso  facto,  though  it  be  expressly  so  de- 
clared; for  that  would  enable  the  lessee,  by  his  own 
miscondnct,  to  determine  the  lease  at  his  pleasure; 
but  it  leaves  the  lessor  the  option  of  entering  for  the 
breacli  of  condition,  or  not,  at  his  will ;  and  the  lease 
being  thus  voidulAe  only,  and  not  void,  it  is  confirmed 
by  tJie  lessor's  subsequent  acceptance  of  rent,  or  other 
unequivocal  waiver  of  the  forfeiture.  (2  Lom.  Dig. 
129;  Dudley  v.  Estill,  6  Leigh,- 562;  Jones  v.  Carter, 
15  M.  &  W.  718.) 

When  the  tenant  commits  a  breach  of  the  covenant 
or  condition,  whichever  it  may  be,  to  pay  the  rent 
punctually,  the  courts,  both  of  law  and  equity,  have 
long  come  to  consider  any  clause  or  right  of  re-entry 
therefor,  as  inserted  in  the  lease  merely  for  the  land- 
lord's security,  and  have  been  accustomed  to  interpose 
in  favor  of  the  tenant,  or  his  assignee  or  mortgagee, 
upon  his  satisfying  the  rent,  and  any  damages  sus- 
tained l)y  the  landlord,  not  permitting  the  latter  to 
retain  possession  of  the  premises  after  the  purpose  in 
view  is  thus  achieved.  (2  Lom.  Dig.  129.)  And  we 
have  seen  that  such  an  equity  of  redemption  in  re- 
spect to  re-entry  is  very  amply  provided  for  by  statute 
in  Virginia.  (Y.  C.  1873,  c.  134,  §  17  to  20;  Ante, 
259  &  seq  ;  238-'9.) 
8"-  Who  may  be  Lessees. 

All  persons  whatever,  though  they  be  idiots,  luna- 
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tics,  infants,  persons  drunken,  or  married  women, 
may  b^  lessees,  because  it  is  presumed  to  be  for  their 
benefit.  Upon  the. removal  of  their  disabilities,  how- 
ever, such  parties  may  avoid  the  lease,  or  may  eon- 
firm  it;  and  if,  after  their  disabilities  ceased,  they 
continue  to  ocenp}'  the  premises,  or  othei-wise  signify 
their  assent,  the  lease  then  becomes  binding  upon 
them.     {Antc^.  583;  2  Lom.  Dig  129.) 

An  alien's  disabilities  at  common  law,  toucliing  the 
holding  of  lands,  and  their  entire  removal  with  us  in 
the  ease  of  alien  friends,  has  been  already  explained. 
{A'/ife,  p.  582.)  By  the  common  law,  he  may  take  a 
lease  of  lands  of  any  sort,  as  he  may  tike  a  convey- 
ance in  fee;  but  in  either  case  the  estate  which  he 
acquii-es  is  liable  to  be  immediately  escheated  to  the 
crown  or  commonwealth.  If,  however,  an  alien 
friend  1)6  a  merrliaid.  the  commi^n  law  permits  liim 
to  lease  a  house  for  carrying  on  his  trade  or  mer- 
chandise, which  he  may  continue  to  occupy  witliout 
disturbance.  But  if  he  leaves  the  country,  or  dies,  or 
it  seems  if  he  ceases  to  occupy  the  premises,  he  can 
transmit  them  to  no  one.  but  they  escheat  to  the  crown 
or  commonwealth.  See  Y.  0.  1873,  c.  4,  j  18. 
9"    Covenants  contained  in  Leases. 

In  respect  to  covenants  contained  in  leases,  there 
are  two  prominent  distinctions  to  be  noted;  namely, 
(1),  Tiie  diitinctiuu  between  covenants  inqdied,  and 
covenants  e-a-y^/'e'.?*- .■  and  '2),  The  distinction  between 
covenants  which  /•xn  u-ith  the  hind,  and  bind  the 
assignees,  and  covenants  which  do  not  nin  ui.th  the 
land. 

On  the  part  of  the  h!<-:or.  where  the  lease  is/ar  life, 
a  warranty  of  title  is  implied,  by  reason  of  the  tenvre, 
from  the  use  of  the  word  ded'i,  or  give;  and  where 
the  lease  is  fyr  yi'O'i-,  a  similar  warranty  is  implied, 
by  reason  of  the  contract,  fj-om  the  use  of  the  words 
grant,  lejue,  or  denuse.  (2  Th.  Co.  Lit.  252  n  (K), 
and  Butler's  note  to  same;  Id.  254.)  And  upon  these 
implied  warranties  of  title,  not  only  sliall  the  tenant 
be  discharged  from  payment  of  rent  upon  eviction, 
but  he  shall  recover  of  thfe'lessor  damages  for  the  loss 
of  the  land.     ('2  Th.  Co.  Lit.  252  :   Butlers  note.) 

On  the  part  of  the  lessee,  the  words  ■•  vielding  and 
paying'  the  stipulated  rent,  although  they  are  the 
words  of  the  lessor,  yet  by  his  acceptance  of  the 
lease,  they  constitute  an  implied  engagement  by  the 
lessee  to  pay  the  rent,  namely,  (snp]iO:-ing  no  other 
time  to  be  appointeil),  at  the  end  of  the  year,  or  of 
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any  other  period,  for  which  it  is  reserved  payable ; 
and  on  that  engagement  the  lessor  may  found  an 
acition  of  deljt,  or  any  other  appropriate  action  for  the 
rent.  (2  Th.  Co.  Lit.  252,  Butler's  note.)  This  im- 
plied obligation,  however,  continues,  it  is  said,  no 
longer  than  the  lessee  retains  the  premises,  ceasing  if 
he  assigns  them;  whilst  an  express  covenant  to  pay 
rent  would  bind  the  lessee  indefinitely,  whether  he  as- 
signed or  not.    (1  Washb.  Eeal  Prop.  326,  333-'4.) 

Co\'enants  which  run  with  the  land,  are  such  as 
pass  with  the  land,  and  vii{\\  the  reversion  respec- 
tively, into  whose  hands  soever  either  may  come.  They 
are  such  covenants  as  concern  the  land  demised,  and 
concern  the  owner  of  the  reversion,  in  respect  of  such 
ownership.'  Among  the  covenants  which  thus  run 
with  the  land,  are  all  such  covenants  as  we  have  seen 
the  law  implies  from  the  usual  terms  of  leases,  such 
as  "lease  and  demise,"  "yielding  and  paying,"  and 
the  like.  Also,  all  covenants  for  the  quiet  enjoyment; 
covenants  to  pay  rent;  to  insure;  to  repair;  to  reside 
on  the  premises ;  to  pay  tlie  taxes  assessed  on  the  pre- 
mises, &c.     (1  Washb.  Eeal  Prop.  330-'31.) 

On  the  other  hand,  if  the  covenant  be  such  that  it 
would  be  beneficial  to  the  tenant  on  the  one  side,  or 
to  the  reversioner  on  the  other,  without  regard  to  the 
continual  occupancy  of  the  land  by  the  one,  or  the 
continued  ownersliip  of  the  reverbion  by  the  other, 
it  is  a  mere  collateral  covenant  which  does  not  run 
with  the  land.  (1  Washb.  Real  Prop.  331;  Vyvyan 
V.  Arthur,  1  B.  &  Cr.  (8  E.  C.  L.),  410;  Vernon  v. 
Smith,  5  B.  &  Aid.  (7  E.  C.  L.),  11.) 

It  is  worth  wliile  to  remark  that,  if  tlie  subject 
matter  of  the  covenant  which  runs  with  the  land  be 
not  in  esse  at  the  date  of  the  lease,  the  assignee  is  not 
charged  with  the  covenant,  unless  he  be  named ;  wliilst 
if  it  be  in  esse  at  the  date  of  the  demise,  he  is  charge- 
able, whether  named  or  not.  (1  Washb.  Eeal  Prop. 
332 ;  Congleton  v.  Patterson,  10  East.  138).  But  in 
Virginia,  by  statute,  assigns  are  always  included, 
whether  named  or  not.     (V.  C.  1873,  c.  113,  §  9.) 

It  is  proper  in  this  connexi(m  again  to  refer  to  the 
statute  corresponding  to  31  Hen.  VIII,  c.  13,  and  32 
Hen.  VIII,  c.  34,  affording  mutual  redress  upon  con- 
ditions and  covenants  contained  in  leases,  to  the  as- 
signee of  the  reversion  against  the  lessee  and  his  as- 
signs, and  to  the  lessee  and  his  assigns  against  the 
assignee  of  the  reversion  and  his  assigns  (See  V.  C. 
1873,  c.  134,  §  1,  2;  Ante  p.  236-'7.) 
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"Where  tlie  premises  leased  are  of  much  value,  and 
especially  if  the  lease  is  to  be  of  long  duration,  it  is 
prudent  and  usual  to  introduce  such  express  covenants 
as  will  plainlj'  set  forth,  and  duly  guard  the  rights  of 
the  parties  respectively  The  most  usual  covenants 
contained  in  well-drawn  leases  are  the  following,  sub- 
ject, however,  to  an  almost  infinite  diversity,  as  the 
views  and  Avishes  of  the  parties  vary  : 

(1),  Covenant  to  pay  the  rent,  specifying  the  times 
of  payment. 

(2),  Covenant  to  pay  the  taxes  as  assessed  on  the^ 
premises  by  public  authority. 

(3),  Covenant  not  to  assign,  nor  to  underlet,  without, 
leave  in  writing. 

(4),  Covenant  to  leave  the  premises  in  good  repair. 

(5),  Covenant  that  lessee  shall  obtain  possession  of 
the  land,  and  enjoy  quiet  possession  of  his  term. 

(6),  Covenant  that  lessor  may  re-enter  for  default 
in- payment  of  rent,  or  breach  of  any  of  the  covenants 
by  lessee. 

(7),  Covenant  that  lessee  will  cultivate  the  premises- 
in  the  manner  prescribed. 

(8),  Covenant  that  lessee  shall  not  be  liable  for 
waste  or  destruction  of  the  premises,  not  occasioned 
by  his  own  default. 

(9),  Covenant  that  lessee  shall  not  be  liable  to  pay 
rent,  if  the  buildings  on  the  premises  are  totally  de- 
stroyed without  his  default,  or  in  case  of  partial  de- 
struction, that  the  i-ent  shall  be  abated,  until  they  are 
rebuilt  by  the  lessor. 

For  the  expression  of  the  first  six  of  these  cove- 
nants in  brief  form,  the  statutes  of  Virginia  make 
judicious  provision.  (V.  C.  1873,  c.  113,  §  17  to  21.) 
10"^.  The  Form  of  a  Lease. 

Our  statutes  have  provided  a  form  for  a  lease,  (omit- 
ting the  covenants,  however,)  which  although  expressly 
declared  to  be  not  to  the  exclusion  of  others,  (Y.  C. 
1873,  c.  113,  §  8,)  may  yet  be  consulted  with  advan- 
tage, as  illustrating  the  mere  frame-work  of  such  in- 
struments.    (See  V.  C.  1873,  c.  113,  §  4.) 

In  conclusion  of  the  subject  of  leases,  let  it  be  ob- 
served, that  in  Virginia,  a  contract  for  a  future  lease, 
for  more  than  one  year,  must  be  in  writing,  signed 
by  the  person  to  be  charged,  or  his  agent,  in  pursu- 
ance of  the  statute  of  parol  agreements  (V.  C.  1873, 
c.  140,  §  1) ;  and  a  lease  in  presenti,  for  life,  or  for  a 
term  exceeding  _/?De  years,  must  be  hy  deed  or  will,  ac- 


•CHAP.  XX. J       V.  ALIENATION ORIGINAL  CONVEYANCES.  701 

cording  to  the  statute  of  conveyances.     (V.  C.  1873, 

c.  112,  §  1.) 
4".  Grant. 

A  grant  is  the  regular  method  by  the  common  law, 
of  transferring  the  p]-operty  of  incorporeal  heredita- 
ments, or  of  such  things  whereof,  from  their  nature, 
livery  cannot  be  had.  For  which  reason,  as  all  corpo- 
real hereditaments,  such  as  lands  and  liouses,  are  at 
common  law  said  to  lie  iii  livery,  so  the  others,  as  com- 
mons, rents,  ways,  franchises,  reversions,  tfec. ,  are  said 
to  lie  in  grant.  The  operative  technical  words  of  a 
grant,  are  dedi  et  concessi,  hath  given  and  granted,  but 
any  other  words  that  show  the  intention  of  the  parties 
will  have  the  same  effect,  such  as  (dlene,  limit  and  ap- 
point, hargain  and  sell,  &c.  Even  wliere  A  granted 
and  agreed  that  in  consideration  of  a  certain  rent,  B 
should  have  a  way  over  his  lands,  it  was  held  to  be  a 
grant  of  a  right  of  way,  and  not  a  mere  covenant  for 
enjoyment.  (2  Bl  Com.  317;  Holmes  v.  Sellers,  3 
Lev.'  305.) 

A  feoti'ment,  as  we  have  seen,  might  at  common  law 
he  made  hy  parol  only,  tlie  operative  ceremony  de- 
signed to  gi\-e  certainty  and  notoriety  to  the  transaction 
heing  Uvery  of  seisin  ;  but  a  grant  required  a  deed 
always,  even  at  common  law;  a  deed,  (as  livery  is  im- 
possible) affording  the  only  sufficient  evidence  of  what 
was  done.     (2  Loin.  Dig   117;  2  Th.  Co.  Lit.  356.) 

Whilst  remainders,  reversions,  and  incorporeal  here- 
ditaments may  be  conveyed  by  grant,  a  bare  riglit  or 
possibility  is  not,  at  common  law,  in  general  capable 
of  being  transferred  at  all;  although  in  Vij-ginia,  by 
statute,  any  interest  in  or  claim  to  real  estate  may  be 
disposed  of  by  deed  or  will.  (V.  C.  1873,  c.  112,  §  5). 
l!^or  can  a  person  grant  or  charge  what  he  has  not ;  and, 
therefore,  if  a  man  grants  a  rent-charge  out  of  Black- 
acre,  when  in  truth  he  has  nothing  therein,  and  after- 
wards purchases  it,  he  shall  hold  it  discharged  from  the 
grant.  (2  Th.  Co.  Lit.  402,  n  (Q.  1) ;  2  Lom.  Dig.  117.) 
It  should  be  noted,  that  at  common  law,  in  granting 
a  reversion  or  remainder,  the  attornment  of  tlie  tenant 
is  indispensable,  agreeably  to  the  feudal  policy  which 
did  not  permit  a  transfer  of  the  relation  of  lord  and 
vassal  by  either  party,  without  tlie  other's  consent. 
This  doctrine  has  almost  wholly  disappeared  in  Eng- 
land, under  the  provisions  of  the  statutes  of  4  Anne,  c. 
16,  and  11  Geo.  II,  c.  19,  which  in  substance,  we  have 
in  Virginia;  our  statute  enacting  that  a  grant  or  a  de- 
vise of  a  reversion  or  remainder  shall  be  good  without 
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attornment  of  the  tenant;  but  no  tenant  who,  before 
notice  thereof,  shall  have  paid  the  rent  to  the  grantor 
shall  be  prejudiced  thereby.  And  on  the  other  hand,, 
that  the  attornment  of  the  tenant  to  a  stranger  shall  be 
void,  unless  it  be  with  consent  of  the  landlord,  or  in 
consequence  of  the  judgment  or  decree  of  a  court.  (V- 
C.  1873,  c.  134,  §  3,  4.) 

Grants  need  no  consideration  of  money  or  blood  to 
give  them  effect  as  between  the  parties;  and  they  may 
therefore  be  effectual  in  creating  ulterior  limitations  to 
persons  not  in  being,  or  not  ascertained,  which  might 
fail,  if  they  were  made  by  ba]-gain  and  sale,  or  by  cove- 
nant to  stand  seised,  as  Ijeing  outside  of  the  considerations 
which  ought  to  support  them.     (2  Lom.  Dig.  116.) 

We  have  seen  that  at  common  law,  no  freehold  estate 
in  corporeal  property  can  be  created  to  commence  in 
futuro,  for  two  reasons,  viz  :  (1),  That  the  freehold  can 
pass  only  by  livery  of  seisifi,  which  is  incompatible  with 
any  but  an  immediate  estate  in  presenti  ;  (2),  That  if 
it  were  allowed,  there  would  be  no  one  to  perform 
meanwhile  the  feudal  services,  or  if  need  were,  to  sue 
or  be  sued  for  the  subject.  That  this  last  reason  of 
policy  was  the  more  operative,  is  demonstrated  by  the 
fact,  that  a  grant  of  a  freehold  estate  in  rents,  or  other 
incorporeal  hereditaments,  already  in  esse,  or  created, 
to  (commence  infutiiro,  is  void  at  common  law,  although 
of  course  no  livery  is  required,  or  is  possible,  whilst  an 
original  grant  of  a  freehold  estate  in  a  rent,  &e.,  created 
de  710V0,  may  be  made  to  begin  in  futuro,  for  no  stranger 
can  have  occasion  to  sue,  nor  any  one  to  be  sued,  for 
any  rent,  &c.,  thus  newly  created.  (2  Lom.  Dig.  118). 
All  distinctions  of  this  kind  are  obviated  with 'us  by  the 
statutory  provision  that  any  estate  may  be  made  to  com- 
mence in  futuro  by  deed,  in  like  manner  as  by  will. 
(V.  C.  1873,  c.  112,  §  5.) 

The  operation  of  a  grant  at  common  law  is  materially 
different  from  that  of  a  feoffment ;  for  as  we  have  seen, 
a  feoffment  by  force  of  the  livery  operates  immediately 
upon  the  possession,  witliout  regard  to  the  actual  estate 
or  interest  of  the  feoffor  ;  but  a  grant  only  operates  on 
the  estate  of  the  grantor,  and  will  pass  no  more  than  the 
grantor  is  by  law  enabled  to  convey.  Hence,  a  grant 
can  never  operate  to  produce  a  forfeiture  as  a  feoff- 
ment does.  This  rule  is  conjectured  to  have  arisen  from 
the  circumstance  that  a  grant  being  always  iy  deed,  the 
grantor's  estate  might  be  known  by  inspection  of  the 
deed,  and  so  it  was  not  needful  in  order  to  protect  the 
interests  of  purchasers,  to  regard  more  as  passing  than 
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the  grantor  possessed  and  could  really  give.  However, 
another  reason,  at  least  as  satisfactory,  i.s  suggested  by 
C.  B.  Gilbert,  (Gilb.  Ten.  122,)  namely,  that  a  grant  is 
a  secret  (/.onveyance,  and  ought  not  to  be  allowed  the 
same  extensive  operation  as  a  feofi'ment,  with  its  notori- 
ous livery  of  seisin.  (2  Th.  Co.  Lit.  402,  n  (Q.  1) ;  2 
Lorn.  Dig,  118.) 

By  the  statute  of  grants  in  Virginia,  (corresponding 
to  8  ct  9  Vict.  c.  106,)  it  is  enacted  tliat  "  All  real  es- 
tate shall,  as  regards  the  conveyauce  of  the  immediate 
freehold  thereof,  be  deemed  to  lie  in  grant  as  well  as  in 
livery."  V.  C.  1873,  c.  112,  §  4).  And  thus  the  grand 
distinction  between  the  conveyance  of  corporeal  and  in- 
corporeal property  is  abolished,  and  a  new  and  far  more 
pliant  mode  of  conveyance  is  created. 

Under  the  statute  of  grants,  by  means  of  a  grant,  an 
estate  of  freehold  in  lands  may  be  made  to  commence 
at  a  future  time,  and  an  estate  in  fee-simple,  after  having 
become  vested,  may  be  made  to  shift,  upon  the  occur- 
rence of  a  future  contingency,  from  one  to  another,  as 
at  common  law  could  not  be  done  at  all,  and  before  this 
statute  could  be  done  only  by  means  of  wills,  and  very 
imperfectly  with  us,  by  means  of  the  conveyances  under 
the  statute  of  uses;  the  statute  of  grants  thus  intro- 
ducing a  new  class  of  executory  or  future  limitations, 
namely,  executory  or  future  grants  in  addition  to  exec- 
utory or  future  devises,  and  executory  or  future  ^ises. 

It  may  be  observed,  in  conclusion  of  the  subject  of 
grants,  that  it  is  a  general  I'ule,  that  where  a  convey- 
ance is  intended  to  operate  in  one  way,  (e.  g.  at  common 
law,)  and  for  want  of  some  needful  observance,  fails 
of  effect  in  the  way  designed,  it  may  notwithstanding, 
operate  in  another  way,  (e.  g.  under  a  statute,)  if  the  re- 
quisites for  such  operation  exist.  Thus  in  Rowletts  v. 
Daniel,  (4  Munf.  473),  a  deed  which  was  meant  to  be  a 
feoffment,  but  for  want  of  livery  could  not  avail  as  such, 
was  held  to  operate  as  a  bargain  and  sale,  a  valuable 
consideration  being  mentioned  in  it;  and  in  Watts  v. 
Cole,  (2  Leigli  662,)  what  was  designed  to  be  a  feoff- 
ment, but  was  void  as  such  for  want  of  livery,  was  al- 
lowed to  take  effect  as  a  covenant  to  stand  seised,  there 
being  a  consideration  of  natural  love  and  affection.  Un- 
der the  statute  of  grants,  therefore,  every  deed,  however 
it  was  designed  to  operate,  and  whether  a  considei'ation 
be  or  be  not  expressed,  must  operate  to  pass  the  title, 
by  way  of  grant,  if  not  otherwise. 
6™.  Exchange. 

An  exchange  is  a  mutual  grant  of  equal  interests  in 
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lands,  the  one  in  consideration  of  the  other.     The  word 
"  exchange"  is  so  individually  requisite  and  appropriated 
,  by  law  to  this  case,  that  the  conveyance  without  it 

cannot  operate  as-  an  exchange.  It  can  be  supplied  by 
no  other  word,  nor  expressed  by  any  circumlocution. 
The  estates  exchanged  must  be  equal  in  quantity ;  not 
of  value.,  for  that  is  immaterial,  but  of  interest ;  as  fee- 
simple  for  fee-simple,  life-estate  for  life-estate,  and  lease 
for  years  for  lease  for  years,  and  the  like;  and  in  this 
aspect  an  estate  in  joint-tenancy  is  esteemed  equal  to, 
and  is  therefore  exchangeable  with  a  tenancy  in  com- 
mon. Tlie  exchange  may  be  of  things  tliat  lie  either  in 
grant  or  in  livery,  and  they  may  be  exchanged,. the  one 
kind  for  the  other.  But  even  in  the  exchange  of  free- 
holds in  corporeal  property,  no  livery  of  seisin  is  neces- 
sary to  perfect  the  conveyance.  Entry,  however,  must 
■be  made  on  both  sides;  for  if  either  party  die  before 
entry,  the  exchange  is  void  for  want  of  sufficient  noto- 
riety ;  except  that  if  one  has  entered,  he  shall  not  iirst 
begin  to  avoid  the  transaction.  There  is  incident  to  an 
exchange,  tacitly  implied  in  the  word,  a  condition  and 
a  warranty.  By  virtue  of  the  condition,  if  either  party 
be  evicted  from  any  part  of  the  land  lie  receives,  by 
defect  of  the  other's  title,  he  may  re-enter  upon  his  own 
laud,  and  avoid  the  exchange  in  (oto.  And  by  virtue  of 
the  warranty  (which  is  an  ancient  warranty,  and  not  a 
modern  covenant  of  title),  upon  a  like  eviction,  he  may 
vouch  and  recover  over  of  the  other  party  so  much  of 
his  oion  land  (the  warranty  applies  to  no  other),  as  is 
equal  in  value  to  what  he  has  lost.  (2  Bl.  Com.  323 ;  2 
Th.  Co.  Lit.  448,  n  (G).) 

Lord  Coke  (2  Th.  Co.  Lit.  446),  enumerates  five 
things  as  necessary  at  common  law  to  the  perfection  of 
an  exchange ;  namely, 

1 .  That  the  estates  given  he  equal  ; 

2.  That  the  word  excamMum,  exchange,  be  used  ; 

3.  That  there  be  an  execution  by  entry  or  claim  in  the 
life  of  the  parties ; 

4.  That  if  it  be  of  things  that  lie  in  grant,  it  must  be 
iy  deed  ; 

5.  That  if  the  lands  be  in  several  counties,  there 
ought  to  be  a  deed  indented ;  or  if  the  things  lie  in 
grant,  albeit  they  be  in  one  county. 

The  first  and  second  of  these  requisites  subsist  in  Vir- 
ginia comparatively  unchanged ;  but  the  other  three,  and 
indeed  the  first  two  also,  are  much  modified  in  their  prac- 
tical effect,  by  the  statute  declaring  that  no  estate  of  inher- 
itance, nor  of  freehold,  nor  for  more  than  five  years,  in 
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real  estate,  shall  be  conveyed  unless  by  deed  or  will; 
whereby  a  deed  is  made  requisite  wherever  the  estate 
exceeds  five  years,  whether  of  lands,  or  things  incor- 
poreal (V.  C.'l873,  c.  112,  §  1;  Id.  c.  15,  §  9  (cl.  10); 
and  by  the  statute  of  grants,  declaring  that  all  real  es- 
tate shall,  as  to  the  immediaie  freehold,  be  deemed  to 
lie  in  grant,  as  well  as  in  livery  (V.  C.  1873,  c.  112,  §  4), 
whereby  the  conveyance  is  made  in  all  cases  operative, 
if  not  as  an  exchange,  yet  as  a  grant. 

It  is  to  be  observed,  lastly,  that  there  can  be  but 
two  distinct  parties  to  an  exchange,  as  intimated  by 
Littleton  (2  Th.  Co.  Lit.  446) ;  but  there  may  be  any 
number  ai  persons,  so  they  constitute  only  two  parties 
in  interest.  Thus,  as  we  have, seen,  two  or  more  joint 
tenants  may  exchange  with  two  or  more  tenants  in 
common.  ^2  Th.  Co.  Lit.  447,  n  (8) ;  2  Lom.  Dig.  133.) 
6°^.  Partition;  W.  C. 
1°.  Between  whom  Partition  is  applicable. 

Partition  is  applicable  between  joint  tenants,  tenants 
in  common,  and  co-parceners;  and  although,  at  com- 
mon law,  co-parceners  alone  can  be  constrained  to 
make  partition,  yet  with  us  all  these  classes  may  com- 
pelled to  do  it.  {Ante,  p.  414,  &  seq;  2  Bl.  Com. 
324;  2  Lom.  Dig.  134. 
2°.  MfiAe  of  making  Partition. 

See  2  Bl.  Com.  324;  2  Lom.  Dig.  134; 
W.  C. 
1°.  Doctrine  as  to  making  Partition,  at  Common  Law ; 
W.  C, 
IP.  Doctrine  as   to   Partition   by  Joint-Tenants  and 
Tenants  in  Common. 

As  between  joint-tenants  atid  tenants  in  common, 
a  partition  is  a  conveyance  ;  and  in  the  case  of  joint- 
tenants,  must,  at  common  law,  be  evidenced  hy  a 
deed,  livery  of  seisin  being  as  td  them  mutually  im- 
practicable; in  the  case  of  tenants  in  common,  it 
must  be  evidenced  by  livery  of  seisin,  in  case  of 
freeholds.  If  the  estate  be  less  than  freehold,  it  is 
believed  that  tenants  in  common  may  make  parti- 
tion ly  parol.  (2  Bl.  Com.  324;  2  Lom.  Dig.  134.) 
2P.  Doctrine  as  to  Partition  by  Co-Parceners. 

A  partition  between  co-parceners  is  not  a  convey- 
ance; for  it  makes  no  degree  in  deducing  the  title,  i 
and  therefore  may,  at  common  law,  be   made   hy 
parol.     (2  Lom.  Dig.  134  ) 
2"-  Doctrine  as  to  the  Mode  of  Making  Partition  by 
Statute. 
As  between  joint-tenants  and  tenants  in  common, 
45 
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partition  being  a  conveyance,  must  conform,  in  Eng- 
land, to  the  statute  of  frauds,  &c.  (29  Car.  II,  c.  3,  § 
1,  2,  3),  that  is,  if  the  estate  is  for  more  than  three 
years,  it  must  be  hy  deed  or  writing  ;  and  in  Yirginia 
it  is  regulated  by  our  statute  of  conveyances  (Y.  0. 
1873,  c.  112,  §  1),  which  requires  that,  if  the  estate 
be  one  of  inheritance,  or  freehold,  or  for  a  term  ex- 
ceeding five  years,  it  must  be  hy  deed. 

As  between  co-parceners,  the  partition,  not  being 
a  conveyance,  may  be,  it  is  supposed,  by  parol.     (2 
Lorn.  Dig.  134: ;  Bryan  v.  Stump,  8  Grat.  241.) 
2\  Secondary  or  Derivative  Conveyances. 

Secondary  or  derivative  conveyances  are  so  called  be- 
cause they  suppose  some  prior  transaction  touching  the 
same  subject  between  tlie  same  parties,  or  by  one  of 
them;  or,  as  Blackstone  says,  presuppose  some  other 
conveyance  precedent;  and  only  serve  to  enlarge,  con- 
firm, alter,  restrain,  restore,  or  transfer  the  interest 
granted  by  such  original  conveyance.  (2  Bl.  Com.  324, 
&  seq;  2  Lorn.  Dig.  135,  &  seq.) 

The  derivative  or  secondary  conveyances  are,  (1),  Re- 
lease; (2),   Surrender;  (3),   Confirmation;    (4),   Assign- 
ment; and  (5),  Defeasance. 
W.  C. 
1™.  Eelease.  , 

A  release,  in  the  most  general  sense,  is  the  discharge 
of  a  man's  right;  whether  it  be  of  his  right  to  actions 
personal,  real,  or  mixed,  or  of  the  right  he  has  in  lands 
or  tenements.  "  Releases,"  says  Littleton,  "  are  in 
divers  manners,  viz :  releases  of  all  riglit  which  a  man 
hath  in  lands  or  tenements,  and  releases  of  actions, 
personal  and  real,  and  other  things."  (2  Th.  Co.  Lit. 
451.)  It  is  with  releases  in  the  former  of  Littleton's 
senses,  namely,  as  a  mode  of  conveyance  of  rights  in 
lands  or  tenements,  that  we  have  now  to  do.  In  this 
sense,  a  release  is  defined  to  be  a  discharge  or  a  convey- 
veyance  of  a  man's  right  in  lands  or  tenements  to  another 
that  hath  some  former  estate  therein.  (3  Bl.  Com.  324.) 
The  subject  may  be  developed  under  the  two  heads 
of  (1),  The  proper  words  of  release;  and  (2),  The  sev- 
eral ways  in  which  a  release  may  enure  or  operate. 
W.  C. 
1°.  The  Proper  Words  for  a  Release. 

The  proper  words  of  release  are  "remise,  release, 
and  quit-claim;"  but  any  words  will  sufiice  which 
clearly  ascertain  the  intent.  Brief  as  is  Littleton's 
treatise  on  tenures,  he  illustrates  the  nature  of  the 
transaction  -by  a  form : 

"  Releases  of  all  the  rights  which  men  have  in  lands 
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or  tenements,  &c.,  are  commonly  made  in  this  form 
or  to  this  eifect : 

'■^  Know  all  men  hy  these  presents,  that  I,  A  of  B, 
have  remised,  released,  and  altogether  from,  m,e  quit- 
claimed io  G  of  D,  all  the  right,  title,  and  claim  which 
I  have,  or  hy  any  uneans  may  have,  of  and  in  one  mes- 
suage, with  the  appurtenances,  in  F"  &c. 

Upon  which  Coke's  comment  is — "  Here  Littleton 
showeth  precedents  of  releases  of  right;  and  prece- 
dents do  both  teach  and  illustrate,  and  therefore  our 
student  is  to  be  well  stored  with  precedents  of  all 
TcindsP  (2  Th.  Co.  Lit.  452.) 
2".  The  Several  Ways  in  which  a  Release  may  enure  or 
operate. 

Releases,  as  conveyances  of  lands,  or  conveyances 
or  discharges  of  rights  -therein,  in  respect  to  their 
operation,  are  divided  into  four  several  sorts,  viz:  (1), 
Releases  that  enure  hj'  way  of  passing  a  right, — de 
mitter  le  droit;  (2),  Releases  that  enure  by  way  of 
passing  an  estate, — de  mitter  V estate;  (3),  Releases 
that  enure  by  way  of  enlarging  an  estate, — d'enlargir 
V estate;  and  (4),  Releases  that  enure  by  way  of  ex- 
tinguishing a  right, — d'' extinguisher  le  droit.  (2  Bl. 
Com  324-'6;  2  Th.  Co.  Lit.  451,  n  (A);  Id.  459  & 
seq.)  The  iifth  sort  of  release  mentioned  by  Black- 
stone,  namely,  that  enuring  hy  entry  and  feoffment,  is 
no  more  than  one  instance  of  a  release  operating  by 
way  oi passing  a  right.  .  (2  Th.  Co.  Lit.  474-'5 ;) 
W.  C. 
V-  Release  enuring  by  way  of  Passing  a  Might. 

Releases  are  said  to  enure  by  way  of  passing  a 
right  {de  mitter  le  droit),  where  nothing  but  the  hare 
right  passes,  of  whi(;h  the  most  frequent  instance 
(presently  to  be  described),  is  that  of  disseisee  to 
disseisor.  In  a  release  of  this  kind,  no  words  of 
limitation  are  requisite,  even  at  common  law;  for  if 
made  for  a  day,  or  an  hour,  it  is  as  strong  as  if  made 
to  the  releasee  and  his  heirs  forever.  But  it  is  in- 
dispensable that  the  releasee  should  \)e  in  possession, 
either  of  the  land,  or  of  a  reversion  or  remainder 
therein;  and  that  not  of  a  term  of  years,  but  of  a 
freehold,  albeit  it  be  a  wrongful  one,  as  in  case  of 
the  disseisor.  The  lessee  for  years  is  only  the  bailiff 
of  the  freeholder,  on  wliom  the  entry  and  action 
must  be,  and  he  only,  therefore,  is  capable  of  receiv- 
ing a  release  of  the  right.  (2  Tli.  Co.  Lit.  459  to 
464,  &  n  (W) ;  Gilb.  Ten.  54.)  But  no  privity  is 
requisite  for  such  a  release,  as  it  is  in  the  case  of  a 
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release  enuring  hy  enlargement.  Hence,  disseisee 
may  release  to  disseisor's  tenant  for  life.  (2  Th.  Co. 
Lit,  464-'5.)  The  common  law  requires  that  the 
releasee  should  have  possession  of  the  land,  or  at  least 
of  an  undivested  right  therein,  by  way  of  reversion 
or  remainder,  in  conformity  with  that  ancient  maxim 
of  the  law  which  forbids  a  right  of  entry,  or  a  chose 
in  action,  to  be  granted  or  transferred  to  a  stranger, 
whereby,  says  Lord  Coke,  "is  avoided  great  oppres- 
sion, injury,  and  injustice."  (2  Th.  Co.  Lit.  464;  Id. 
113,  n  (K.  3)  )  * 

The  several  instances  of  a  release  operating  by  way 
oi passing  a  right  are  as  follows,  viz : 

(1),  Release  by  Disseisee  to  Disseisor. 

This  is  the  simplest  instance  that  can  occur  of 
release  operating  by  way  of  passing  a  right,  and  re- 
quires no  fui'ther  remark  than  that  the  disseisor  is 
supposed  always  to  be  possessed  of  a  fr^hold  (as, 
indeed,  the  phrase  disseisin  imports),  because,  com- 
ing in  by  the  WTong,  the  law  does  not  apportion  his 
wrong,  but  considers  him  to  have  committed  the 
greatest  which  can  be  implied  from  his  conduct.  (3 
Th.  Co.  Lit.  2,  4,  5,  &  n  (E).)  By  such  a  release 
the  disseissor,  wliose.  possession  before  was  wrongful, 
becomes  clothed  with  all  the  right  of  the  disseisee. 
(2  Th.  Co.  Lit.  465.) 

(2),  Release  by  Disseisee  to  one  of  two  joint  Dis- 
seisors. 

Li  this  case  the  disseisor  to  whom  the  release  is 
made  was  before  the  release  seised,  as  a  joint  tenant 
always  is,  of  the  whole  and  every  part  of  the  pre- 
mises, but -it  was  a  wrongful  seisin.  Upon  the  mak- 
ing of  the  release,  his  seisin  becomes  rightful  of  the 
whole  and  every  part  of  the  land,  which  necessarily 
excludes  the  wrongful  seisin  of  his  companion ;  so 
that  he  thereby  acquires  the  sole  possession  and 
estate  in  the  land,  and  he  shall  hold  his  fellow  out 
just  as  eifectually  as  if  the  disseisee  had  entered  on 
both,  and  turned  them  out,  and  then  enfeoffed  the 
one  of  them  with  livery.  Hence,  Blackstone  makes 
of  this  case  a  fifth  sort  of  release,  styling  it  a  release 
by  ent7'y  and  feoffment.  (2  Bl.  Com.  325.)  It  ope- 
rates, however,  only  to  pass  a  right,  and  Littleton 
and  Coke  so  class  it.     (2  Th.  Co  Lit.  465.) 

(3),  Release  by  Disseisee  to  one  of  two  joint  Feof- 
fees of  Disseisor. 

In  this  case  the  release  enures  to  hoth,  for  they 
came  in  by  the  notorious  act  of  feoffment  with  livery, 
which,  being  made  by  one  in  possession,  confers  a 
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title  prima  facie  legal,  and  the  possession  thus  ac- 
quired must  be  defeated  by  an  act  of  equal  notoriety, 
before  the  title  can  be  altered.  If,  therefore,  tlie 
disseisee  wishes  to  confer  the  estate  on  one  only  of 
the  two  feoffees,  he  must  actually  enter  on  both,  put- 
ting both  out,  and  then  enfeoif  with  livery,  him 
whom  he  proposes  to  prefer  ;  and  he  cannot,  at  com- 
mon law,  accomplish  such  a  result  merely  by  his 
deed  of  release.  (2  Th.  Co.  Lit.  465-'6,  &  n  (Z).) 
But  under  our  statute  such  a  deed  of  release  would 
operate  as  a  grant  of  all  of  the  disseisee's  interest  in 
or  claim  to  the  land.  (V.  C.  1873,  c.  112,  §  4,  5.) 
2°.  Kelease  enuring  by  way  of  Passing  an  Estate. 

When  two  or  more  persons  become  seised  of  the 
same  estate  by  'a  joint  title,  either  by  contract  or  de- 
scent, as  joint-tenants  or  co-parceners,  and  one  of 
them  releases  his  right  to  the  other,  such  release  is 
said  to  enure  by  way  de  jnitter  V estate,  of  passing  an  es- 
tate. For  wliere  two  several  persons  come  in  by  the 
same  feudal  contract,  one  of  them  may  discharge  to 
the  other  the  benefit  of  such  contract  by  a  rele.ase, 
because  no  notoriety  is  needful,  for  there  was  a  suf- 
ficient notoriety  in  the  prior  feudal  contract.  Thus, 
two  co-parceners  come  into  one  entire  feud  descend- 
ing from  their  ancestor,  and  therefore  they  may  re- 
lease privately  to  each  other,  because  they  tal^e  by 
the  former  descent,  which  established  them  in  pos- 
session, without  any  notoriety.  But  since  co-parce- 
ners do  also  transmit  distinct  estates  to  their  children, 
they  may  also  pass  their  estates  by  distinct  feoffments. 
But  joint-tenants  can  only  pass  their  estates  to  one 
another  by  release,  for  they  all  come  in  by  the  fi.rst 
feudal  contract ;  and  therefore  a  second  feoffment 
cannot  give  any  further  title  or  notoriety,  because 
every  person  is  supposed  to  be  in  by  his  elder  title, 
which  in  the  case  of  joint  tenants  is  the  original  feoff- 
ment, so  that  a  second  feoffment  would  be  useless. 
In  I'eleases  that  enure  by  way  of  passing  an  estate, — 
privity  oi  estate,  as  already  explained, — is  necessarily 
supposed,  bnt  words  of  inheritance  are  not  necessary, 
for  the  parties  are  not  in  by  the  release,  but  by  the 
original  feudal  contract,  which  passes  an  inheritance 
to  all  of  them,  and  the  release  only  discharges  the 
right  or  pretension  of  one  of  them.  (Gilb.  Ten.  72, 
&c  ;  2  Th.  Co.  Lit.' 514,  n  (T.  3).) 

One  tenant  in  common  cannot  release  to  his  com- 
panion, because  they  have  distinct  freeholds,  but  they 
must,  at  common  law,  pass  their  estates  by  feoffment 
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and  livery  of  seisin ;  for  as  they  were  created  by  dif- 
ferent acts  and  different  liveries,  they  must  also  con- 
vey to  each  other  by  distinct  liveries  (Gilb.  Ten. 
74 ;  2  Lorn.  Dig.  137.)  But  under  our  statute,  al- 
though the  deed  was  not  good  as  a  release,  it  would 
operate  as  a  grant.  (V.  C.  1873,  c.  112,  §  4,  5.) 
3°-  Releases  enuring  by  way  of  Enlarging  an  Estate. 

Keleases  enure  by  way  of  enlargement  of  estate 
when  the  possession  and  inheritance  are  separated  for 
a  particular  time  ;  and»he  who  has  the  reversion  and 
inheritance  releases  all  his  right  and  interest  in  the 
lands  to  the  person  who  has  the  particular  estate. 
Such  releases  are  said  to  enure  hy  way  of  enlargement, 
and  to  be  equal  to  an  entry  and  feoffment,  and  to 
amount  to  a  grant  and  attornment.  (2  Th.  Co.  Lit. 
499,  n  (Z.  2)  ) 

That  a  release  may  operate  by  way  of  enlargement, 
three  circumstances  are  requisite :  (1),  That  the  re- 
leasee should  have  a  vested  estate  ;  (2),  That  the  re- 
leasor should  have  a  vested  estate  in  reversion  or  re- 
mainder, expectant  mediately  or  iminediately,  upon 
the  estate  of  the  releasee  ;  (3),  That  there  should  be 
2i  privity  of  estate  between  the  releasor  and  the  re- 
leasee.    (2  Th.  Co.  Lit.  499,  n  (Z.  2).) 

The  instances  of  such  releases  show  that  it  is  not 
Sufficient  that  -the  releasee  should  have  a  mere  incho- 
ate executory  interest,  as  an  interesse  termini,  or  a 
contingent  remainder,  or  any  other  executory  inter- 
est, nor  that  he  should  have  a  mere  right  or  title  of 
entry,  as  a  lessee  for  life,  after  he  has  been  disseised, 
or  as  a  lessee  for  years,  after  he  has  been  ousted,  and 
while  his  interest  remains  a  mere  right  or  title  of 
entry.  But  a  release  may  be  made  to  a  tenant  at 
will  or  by  elegit,  or  to  a  lessee  after  he  has  made  an 
under-lease  for  years  ;  but  not  to  a  tenant  by  suffer- 
ance, nor  to  a  trespasser  in  possession.  (2  Th.  Co. 
Lit.  499,  n  (Z.  3);  Id.  503  to  506.) 

There  must  subsist  between  releasor  and  releasee, 
the  relation  of  lessor  and  lessee,  or  of  particular  ten- 
ant and  remainderman  or  reversioner,  so  that  there 
may  be  a.  privity  of  tenure  between  them.  And  for 
the  purpose  of  this  doctrine  the  assignee  or  represen- 
tative of  the  lessee  stands  in  the  place  of  the  lessee ; 
and  the  assignee  or  representative,  whether  heir  or 
devisee,  of  the  reversioner,  stands  in  the  place  of  the 
reversioner  ;  and  the  ability  of  making,  and  capacity 
of  receiving,  such  enlargement  by  release  continues, 
although  the  lessee,  &c.,  or  his  assignee,  create  a 
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particular  estate  derived  out  of  his  own  estate ;  and 
although  the  reversioner  create  a  particular  estate, 
which  is  interposed  between  the  interest  of  the  par- 
ticular tenant  and  the  reversion ;  for  notwithstand- 
ing such  particular  estates,  there  i&st,  continuing  privity 
between  the  lessee  or  liis  assigneee,  on  the  one  hand, 
arid  the  reversioner  or  remainderman,  or  liis  assignee, 
on  the  other.  But  it  should  be  observed,  that  an 
estate  created  out  of  a  particular  estate  is  not,  during 
such  particular  estate,  capable  of  enlargement  by  re- 
lease of  the  remainder  or  reversion  expectant  on 
such  particular  estate,  because  in  such  case  there  is 
no  privity.  The  material  rule  applicable  to  the  sub- 
ject seems  to  be,  that  the  particular  estate,  the  re- 
mainder or  remainders,  and  the  reversion,  are  all 
parts  oftlie  same  estate.  (2  Th.  Co.  Lit.  499,  n  (Z. 
2);  2  Bl.  Com.  164;  2  Lorn.  Dig.  137-'8.) 

Releases  which  operate  by  enlargement  of  estate  re- 
quire, at  common  law,  the  same  technical  words  of  lim- ' 
itation  as  feoffments  or  grants,  g)  Lom.  Dig.  238.) 
It  remains  only  to  observe  that,  with  us,  in  this  as 
in  other  cases,  if  the  deed,  for  want  of  some  needful 
requisite  of  irrlvity  or  the  like,  cannot  take  effect  as 
a  release,  it  will  operate  as  a  grant.  (V.  C.  1873,  c. 
112,  §  4,  5.) 
4°.  Release  enuring  iy  Way  of  Extinguishment. 

A  release  enures  by  way  of  extinguishing  a  right, 
where  it  destroys  the  right  without  passing  it  to  the 
releasee. 
W.  C. 
IP.  The  reason  why  a  Release  enures  by  way  of  Ex- 
tinguishment. 

A  release  enures  in  certain  cases  by  way  of  ex- 
tinguishment, because  for  some  reason  it  cannot  by 
law  operate  to  pass  what  it  purports  to  release,  and 
it-is  therefore  construed  according  to  the  maxim,  ut 
res  valeat  magis  quam  pereat,  to  extinguish  the 
I'ight  which  it  cannot  transfer. 
2P.  Instances  where  a  Release  enures  by  way  of  Ex- 
tinguishment ;  W.  C. 
l*.  Where  Releasee  is  not  in  possession. 

If  tenant  for  life  is  desseised,  and  lessor  re- 
leases tl]e  reversion  to  him  in  fee,  the  release  can- 
not ^ass  the  reversion,  because  the  releasee  is  not  in 
possession,  but  ut  res  valeat,  &c.,  it  operates  to 
extinguish  it,  and  the  rent  along  vtdth  it.  (2  Th. 
Co.  Lit.  389  &  seq ;  Id.  493,  &  n  (R.  2) ;  2  Lom. 
Dig.  138.) 
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21.  Where  the  Releasee  cannot  take  what  to  him  is 
released,  without  a  manifest  incongruity. 

Where  a  landlord  releases  the  rent  to  his  tenant, 
the  latter  cannot  at  once  receive  and  pay  it,  and  so 
the  release  can  pass  nothing,  but  it  extinguishes 
the  rent.     (2  Lorn.  Dig.  138.) 
2™.  SuiTender. 

A  surrender  {s^irsumredditio)  or  rendering  up,  is  of 
a  nature  directly  opposite  to  a  release ;  for  as  a  release 
operates  by  the  transfer  or  discharge  of  a  right,  usu- 
ally to  one  in  possession  of  the  land,  so  a  surrender  is 
the  yielding  up  of  the  possession  to  him  who  has  the 
out-standing  right.  Thus,  if  the  landlord  relinquishes 
his  reversion  to  his  tenant  for  life  or  years,  it  is  a  re- 
lease (operating  by  enlargement);  whilst  if  tenant  for 
life  or  years  gives  up  his  possession  to  the  landlord,  who 
has  the  reversion,  it  is  a  surrender. 

Let  us  notice  (1),  The  definition  of  a  surrender;  (2), 
The  words  appropriate  to  it ;  (3),  The  circumstances 
required  to  give  it  effect ;  (4),  The  doctrine  of  surren- 
der in  law  ;  and  (6),  The  effect  of  surrender ; 
W.  C. 
I''.  The  Definition  of  a  Surrender. 

A  surrender  is  defined  to  be  a  yielding  up  of  an 
estate  for  life  or  years  to  him  that  hath  the  immediate 
reversion  or  remainder,  wherein  the  particular  estate 
may  merge,  or  droum,  by  mutual  agreement  between 
them.  (2  Bl.  Com.  328 ;  2  Th.  Co  Lit.  651.) 
2°^  The  words  appropriate  to  a  Surrender. 

The  proper  words  of  a  surrender  are  surrender, 
grant,  and  yield  up,  but  any  form  of  words  by  which 
the  intention  of  the  parties  is  sufliciently  manifested 
will  operate  as  a  surrender.  Thus,  if  lessee  for  years 
remise,  release,  discharge,  and  quit-claim  to  lessor  his 
right,  title,  and  interest  in  and  to  the  lands ;  or  if  les- 
see for  life  leases  to  lessor  for  lessee's  life,  it  will 
amoimt  to  a  surrender.  (2  Th.  Co.  Lit.  551,  n(A); 
Smith  V.  Mapleback,  1  T.  K.  Ml ;  Scott  v.  Scott,  18 
Grat.  150.) 
3".  The  Circumstances  required  to  give  effect  to  a  Sur- 
render. 

The  circumstances  required  to  give  effect  to  a  sur- 
render are  (1),  Possession  of  surrenderor;  (2),  Estate 
of  surrenderee  ;  (3),  Privity  of  estate  between  sur- 
renderor, and  surrenderee  ;  (4),  Doctrine  as  to  livery 
of  seisin,  as  between,  surrenderor  and  surrenderee ; 
and  (5),  The  written  evidence  of  surrender ; 
W.  C. 
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1°.  Possession  of  Surrenderor. 

The  person  who  surrenders  must  be  in  possession. 
Hence,  a  tenant  for  life  disseised,  or  a  tenant  for 
years  ousted,  cannot  surrender  to  his  lessor  before  re- 
entry., because  he  has  nothing  hut  a  right.  So,  a 
lessee  for  years  who  has  never  entered,  and  has, 
therefore,  only  an  interesse  termini,  cannot  surrender; 
nor  can  a  widow  entitled  to  dower,  before  her  dower 
is  assigned.  An  estate  at  will  is  also  not  surrender- 
able  ;  but  that  seems  to  be  because  any  act  of  sur- 
render is  regarded  as  being  more  iitly  construed  to 
be  a  determination  of  the  will.  (2  Th.  Co.  Lit.  554, 
&n  (D);  2  Bl.  Com.  326.) 

2°.  Estate  of  Surrenderee. 

The  person  to  whom  the  sui'render  is  made  must 
have  a  greater  estate  immediately  in  reversion  or  re- 
mainder, in  which  the  estate  surrendered  may  merge; 
■  that  is,  it  must  be  in  law  greater,  as  a  revei'sion  and 
remainder  are  always  deemed  to  be,  in  comparison 
with  the  particular  estate.  Thus,  a  lessee  for  years 
may  surrender  to  him  who  has  the  reversion  only 
for  years,  even  though  the  lease  be  for  several 
years,  and  the  reversioner  has  it  for  only  one,  or  a 
less  term  still.  Hence,  also,  before  a  lessee  enters, 
having  only  an  interesse  termini,  his  surrender  to 
the  lessor  is  void  as  a  surrender,  not  only  because 
the  lessee  has  no  possession,  as  we  have  seen,  but  be- 
cause the  lessor  has  7io  reversion.  The  reversion  or 
remainder,  it  will  be  observed,  must  be  immediate. 
Thus,  if  A,  lessee  for  thirty  years,  demise  to  B  for 
ten,  B  cannot  surrender  to  the  original  lessor,  the 
owner  of  the  fee-simple,  because  the  reijersion  is  not 
immediate  ;  but  if  A  surrender  his  lease  to  his  les- 
sor, the  reversion  of  the  latter  being  then  immediate, 
B  may  surren'der  to  him.  (2  Th.  Co.  Lit.  552,  n 
(B);  id.  511,  n  (Q.  3);  2  Bl   Com.  326.) 

3°.  Privity  of  Estate  between  Surrenderor  and  Surren- 
deree. 

This  privity  is  essential,  for  else  there  would  be  no 
immediate  reversion  or  remainder  in  which  the  estate 
surrendered  might  merge.  Thus,  if  tenant  for  thirty 
years  make  a  lease  for  ten,  and  both  join  in  a  sur- 
render to  the  reversioner  in  fee,  the  surrender  is  good 
for  both  tl\e  estates  ;  and  yet,  as  we  have  seen,  the 
lessee  for  ten  years  could  not  surrender  by  himself, 
for  want  of  privity  ;  but  when  the  other  joined  with 
him,  his  surrender  shall  be  taken  in  law  to  precede, 
and  that  of  the  lessee  for  ten  years  to  follow,  which 
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shall  then  be  good.     (2  Th.  Co.  Lit.  554,  n  (D) ;  2 
Plowd.  541.) 
4°.  Doctrine  as  to  Livery  of  Seisin  as  between  Surren- 
deror and  Surrenderee. 

Livery  of  seisin  is  not,  at  common  law,  necessary 
to  the  surrender  of  a  freehold,  nor  is  entry  on  the  part 
of  the  surrenderee,  to  the  surrender  of  a  term;  for 
there  is  a  privity  of  estate  between  the  parties,  their 
several  interests  being  indeed  parts  of  the  same 
estate ;  and  livery  or  entry  having  been  once  made  at 
the  creation  of  it,  there  is  no  need  of  it  as  between 
the  parts  afterwards.  (2  Th.  Co.  Lit.  551,  n  (A);  2 
Bl.  Com.  326.) 

A  surrender  is  perfected  by  the  liare  grant ;  for 
although  the  assent  of  the  surrenderee  is  necessary 
to  impart  mutuality  to  the  transaction,  yet  that  con- 
sent is  presumed,  as  it  is  in  all  conveyances,  (seeing 
that  they  import  a  lenefit,)  until  the  contrary  ap- 
pears. (3  Th.  Co.  Lit.  551,  n  (A) ;  Sheph.  Touchst. 
301,  n  (3).) 
6°-  The  Written  Evidence  of  Surrender. 

The  common  law  requires  no  writing  to  make  a 
surrender  good.  Like  all  other  conveyaiices  where 
an  actual  and  visible  possession  may  be  transferred, 
it  may  be  by  parol.  But  since  the  statute  of  frauds 
-and  perjuries  in  England,  (29  Car.  II,  c.  3,  §  1,  2, 
3),  the  policy  of  having  a  deed  or  note  in  writing  has 
been  insisted  on  ;  and  in  Virginia,  it  will  be  remem- 
bered, that  no  estate  of  inheritance,  nor  of  freehold, 
nor  for  a  term  of  more  than  five  years  in  lands,  can 
be  conveyed  except  by  deed  or  will.  (V.  C.  1873, 
c  112,  §  1).  Hence,  the  mere  cancellation  of  a 
lease  for  life,  or  for  a  term  exceeding  five  years,  with 
intent  ever  so  emphatically  declared,  does  not  operate 
a  surrender,  nor  re-vest  the  land  in  the  lessor.  (2 
Th.  Co.  Lit.  551,  n  (A)  ;  G-raysons  v.  Richards,  10 
Leigh,  61.) 

It  must,  moreover,  be  remembered,  that  although 
for  want  of  privity  or  other  reason,  a  transfer  iy  deed 
of  a  lease  in  possession,  or  of  a  mere  right,  may  not 
operate  as  a  surrender,  nor  be  accompanied  by  the 
incidents  of  one,  yet  under  the  statute  allowing  any 
interest  in  or  claim  to  real  estate  to  be -disposed  of  by 
deed  or  will,  it  will  operate  as  a  grant.  (V.  C.  1873, 
c.  112,  §  4,  5.) 
4''.  Doctrine  of  Surrender  in  Law. 

A  surrender  may  be  either  in  deed,  that  is,  by  ex- 
press words,  or  it  may  be  in  law.     A  surrender  in  law 
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is  where  by  the  legal  effect  of  the  transaction  between 
the  parties,  a  surrender  must  have  been  in  their  con- 
templation, and  is,  therefore,  implied,  being  as  Lord 
Coke  expresses  it,  "wrought  by  consequent,  by  opera- 
tion of  law."     (2  Th.  Co.  Lit.  555.) 

Thus,  if  the  lessee  for  life  or  years,  or  the  assignee 
of  either,  takes  a  new  lease  of  the  reversioner,  whether 
for  a  greater  or  a  shorter  term  than  before, — to  him- 
self alone,  or  to  himself  and  another, — in  the  same  or 
in  another  right; — in  short,  wherever  the  first  lease 
and  the  second  cannot  subsist  together,  there  is  a  sur- 
render  in  law  of  the  first;  for  the  parties,  by  making 
a  contract  of  as  high  a  natui-e  for  the  same  thing,  must 
have  tacitly  consented  to  dissolve  the  former;  for  with- 
out the  dissolution  of  that,  the  lessor  could  not  grant 
the  interest  which  the  second  lease  purports  to  pass, 
and  the  lessee  has  accepted.  Hence,  in  cases  where 
no  such  incompatibility  exists  between  the  continuance 
of  the  first  lease  and  the  second  transaction,  but  that 
they  may  stand  together,  there  is  no  surrender  in  law. 
If,  therefore,  the  lessee  only  license  the  lessor  to  enter 
upon  the  land  in  order  to  make  a  feoffment  thereof, 
or  for  any  specific  purpose,  not  inconsistent  with  the 
continuance  of  the  lease ;  or  if  the  second  lease  be  of 
another,  and  not  the  same  thing  as  the  first,  as  where 
the  first  lease  is  of  the  land,  and  the  second  of  a  rent 
or  other  profit  out  of  the  land;  or  if  the  second  lease 
is  not  to  begin  until  the  first  ends;  or  if  the  second 
lease  is  not  merely  voidable,  but  void ; — in  all  these 
cases  there  is  no  surrender  in  law.  (2  Th.  Co.  Lit. 
554  &  seq.,  &  n's  (E),  (1),  and  (F);  Sheph.  Touchst. 
301;  Prestons  v.  McCall,  7  Grat.  121.) 

It  is  worthy  of  observation,  that  a  surrender  in  law 
is  in  some  cases  of  greater  force  than  a  surrender  in 
deed.     Thus,  an  interesse  termini  may  be  surrendered 
in  law,  by  the  lessee's  accepting   another  lease  from 
the  lessor,  whilst,  as  we  have  seen,  it  cannot  be  con- 
veyed by  surrender  in  deed,  for  want  of  possession  in 
the  lessee,  and  of  the  reversion  in  the  lessor.     (2  Th. 
Co.  Lit   554  ) 
5"  The  Efiect  of  Surrender;  W.  C. 
1°-  Effe<;t  of  Surrender  upon  the  Stipulations  contained 
in  the  first  Lease;  and  upon  the  cliarges  created  by 
the  Lessee  previous  to  the  Surrender. 

All  stipulations  and  covenants  contained  in  the 
lease  surrendered,  must  of  course  come  to  an  end 
with  the  lease  itself;  and  this  is  alike  true,  whether 
it  be  a  surrender  in  law,  or  in  deed.     (Prestons  v. 
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McCall,  7  Grat.  121.)  But  covenants  already  broken 
are  of  course  not  discharged  by  the  surrender;  nor 
are  grants  of  interests,  or  charges  created  by  the 
lessee  during  the  continuance  of  the  lease,  in  any 
wise  affected.  (Sheph.  Touchst.  301.) 
2°.  Effect  of  Surrender  in  respect  to  Merger  of  the 
Estate  Surrendered. 

The  doctrine  of  merger  is  practically  one  of  the 
most  important  incidents 'connected  with  surrender. 
It  has  been  already  touclied  upon  in  connection  with 
the  subject  of  reversions  {Ante,  p.  368-'9,  &  seq) ;  and 
it  must  suffice  now  to  refer  to  that  brief  exposition. 
3".  Confirmation. 

A  confirmation  is  defined  by  Lord  Coke  to  be  a  con- 
veyancie  of  an  estate  or  right  in  esse,  whereby  a  void- 
able estate  is  made  sv,re  and  unavoidable,  or  wliereby 
a  particular  estate  is  increased.  (2  Th.  Co.  Lit.  516;  2 
Bl.  Com.  325.)  An  instance  of  the  first  branch  of  the 
definition  is,  if  tenant  for  life  leaseth  for  forty  years. 
Here  the  lease  for  years  is  voidable  by  him  in  reversion, 
in  case  the  tenant  for  life  should  die  during  the  term; 
yet  if  the  reversioner,  before  the  death  of  tenant  for 
life,  confirm  the  estate  of  tlie  lessee  for  years,  it  is  then 
no  longer  voidable,  but  sure.  The  latter  branch,  or 
that  which  tends  to  the  increase  of  a  particular  estate, 
may  be  illustrated  by  the  case  of  tenant  for  term  of 
years,  to  whom  the  lessor  confirms  the  land,  to  have 
for  terra  of  his  life  or  in  fee-simple;  wliereby  the  term 
for  years  is  enlarged,  in  one  case,  to  the  compass  of  a 
life  estate,  and  in  the  other,  of  a  fee-simple.  (2  BL 
Com.  225-'6;  2Th.  Co.  Lit.  538.) 

We  are  to  observe,  (1),  The  appropriate  words  for  a 
confirmation;  (3),  The  several  modes  whereby  it  enures 
or   operates   to  make  sure  a  voidable  estate;  and  (3), 
The  recpisites  of  a  confirmation; 
W.  C. 
1°  The  appropriate  words  for  a  confirmation. 

The  proper  words  of  confirmation  are  give,  grant, 
ratify,  approve,  and   confirm ;  but  any  words  which 
plainly  manifest  the  intent  will  suffice.     (2  Bl.  Com. 
325 ;  2  Th.  Co.  Lit.  517.)  '  ~ 
2".  The  several  modes  whereby  a  Confirmation  enures 
or  operates;  W.  C. 
1°-  Confirmation   enures   or   operates  to  make   sure  a 
voidable  Estate. 

A  confirmation  being  an  approbation  of,  or  assent 
to  an  estate  already  created,  by  which  the  confirmor, 
as  far  as  it  is  in  his  power,  strengtliens  and  makes  it 
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valid,  it  is  manifest  that  it  can  have  this  operation 
only  with  respect  to  estates  voidahle  or  defeasible, 
and  can  have  no  effect  on  estates  which  are  ab- 
solutely void.  "A  confirmation,"  says  Coke,  "doth 
not  strengthen  a  void  estate;  for  a  confirmation  may 
make  a  voidable  or  defeasible  estate  good,  but  it  can- 
not work  upon  an  estate  that  is  void  in  law."  (2  Th. 
Co.  Lit.  516,  &  n  (A) ) 

This  operation  of  a  confirmation  (namely,  to  make 
sure  a  voidable  estate)  is  the  proper  work  of  such  a 
conveyance.  If  it  goes  to  enlarge  the  confirmee's 
estate,  it  is  by  force  of  the  words  of  enlargement 
which  are  employed,  and  is  foreign  to  its  proper 
business  and  object.  (Gilb.  Ten.  75;  2  Th.  Co.  Lit. 
516,  n  (A).) 

For  a  confirmation  operating  to  make  sure  a  void- 
able estate,  no  privity  is  necessary,  as  it  is  in  the 
case  of  a  release  (or  confirmation),  enuring  by  way 
of  enlargement.  Hence,  if  my  tenant  for  life  makes 
a  lease  for  years,  although  I  cannot  release  to  the 
lessee  for  years  for  want  of  privity,  yet  I  may  cpn- 
jirm  his  estat^  so  as  to  make  it  unavoidable.  So  I 
cannot  release  to  the  termor  of  my  disseisor,  because 
there  is  no  privity  between  us,  but'only  a  tare  right; 
but  I  may  confirm  the  termor's  existing  estate.  Con- 
firmation requires  no  words  of  limitation,  such  as 
heirs  ;  for  if  the  confirmee's  estate  be  made  sure,  even 
for  a  minute,  it  can  never  be  defeated  by  the  confir- 
mor,  whilst  without  words  of  limitation  a  release,  at 
common  law,  enlarges  the  releasee's  interest  merely 
to  a  life-estate;  and  sundry  other  diversities  there  are 
between  a  confirmation  in  its  proper  sense,  and  a  re- 
lease, for  which  reference  must  be  made  to  Gilb.  Ten. 
75,  &  seq;  2  Th.  Co.  Lit.  521,  &  seq. 
2°  Confirmation  Enures  or  Operates  to  Enlarge  the  Par- 
ticular Estate. 

This  enuring  of  a  confirmation  is,  as  C.  B.  Gilbert 
observes,  foreign  to  his  business  and  purpose,  and  is 
indeed  due  to  the  special  words  employed,  and  not 
to  the  nature  of  the  conveyance.  So  far  forth  as  it 
thus  operates,  a  confirmation  differs  little  from  a  re- 
lease enuring  by  way  of  enlargement;  and  like  that 
requires  (1),  That  the  confirmee  should  have  a  vested 
estate  in  possession,  and  not  a  mere  right;  (2),  That 
the  confirmor  should  have  a  vested  estate  in  reversion 
or  remainder,  expectant  mediately  or  immediately 
on  the  estate  of  the  confirmee ;  and  (3),  That  there 
should  be  a  privity  of  estate  between  the  confirmor 
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and  confirmee.    (Gilb.  Ten.  75;  2  Bl.  Com.  326;  2 
Th.  Co.  Lit.  399,  n  (Z.  2).) 
3°.  The  Requisites  of  a  Confirmation ;  W.  C. 
1°.  There  must  be  Competent  Parties,  Confirmor  and 

Confirmee,  as  in  all  other  cases  of  Grants. 
2°-  There  must  be  in  the  Confirmee,  a  precedent  right- 
ful or  wrongful  estate,  in  his  own  or  in  anotlier's  right. 
3°.   There  must  be  in  the  Confirmor  an  estate  of  his 
own,  out  of  which  the  confirmation  may  enure. 
See  Sheph.  Touchst.  312  &  seq. 
4:°.  There  must  be  a  Deed. 

It  seems  always  to  have  been  necessary,  even  at 
common  law,  that  a  confii-mation  should  be  evidenced 
5t/  deed,  there  being  no  visible  and  notorious  change 
of  possession  accompanying  it.  And  in  Virginia,  it 
may  be  supposed  to  be  specially  required,  by  the 
equity  at  least,  of  the  statute  of  conveyances,  that  no 
estate  of  inheritance  or  of  freehold,  or  for  a  term  of 
more  than  five  years  in  lands,  shall  be  conveyed,  un- 
less by  deed  or  will.  (V.  C.  1873,  c.  112,  §  1.) 

It  may  be  proper  in  conclusion,  again  to  reiterate 
the  remark  so  repeatedly  made,  that  in  consequence 
of  the  statute  allowing  '■'■any  interest  in,  or  claim  to 
real  estate  "  to  be  disposed  of  by  deed  or  wiU,  (V.  C. 
1873,  c.  112,  §  4,  5,)  any  deed  which  for  any  reason 
cannot  take  effect  as  a  confij-mation,  may  generally 
operate  as  a  grant. 
4™.  Assignment. 

An  assignment  in  a  general  sense  is  a  transfer,  or 
making  over  to  another  of  the  right  one  has  in  any  es- 
tate ;  but  it  is  usually  applied  to  an  estate  for  life  or 
years.  It  diifers  from  a  lease  only  in  this:  that  by  a 
lease  one  grants  an  interest  less  than  his  own,  reserving 
to  himself  a  reversion ;  in  an  assignment  he  parts  with 
the  whole  property,  and  the  assignee  stands  for  many 
purposes  in  the  place  of  the  assignor.  (2  Bl.  Com. 
326-7;) 

The  doctrine  touching  assignment  may  be  exhibited 
under  the  heads  following,  namely :  (1),  The  appro- 
priate words  of  assignment.  (2),  The  modes  of  mak- 
ing an  assignment.  (3),  What  may  be  assigned,  and  (4), 
The  rights  and  liabilities  arising  out  of  an  assignment; 
W.  C. 
1°.  The  appropriate  words  of  Assignment. 

The  proper  words  of  assignment  are  assign,  transfer, 
and  set  over,  but  not  to  the  exclusion  of  any  other  lan- 
guage that  plainly  expresses  the  idea.  Thus,  if  one 
leases  the  land  to  another  for  his  entire  term,  reserv- 
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ing  a  rent,  or  if  he  under-lets  it,  it  is  an  assignment, 
and  not  an  under-lease       (2  Th.  Co.  Lit.  566,  n  (S) ; 
Palmer  v.  Edwards,  1  Dougl.  187,  note.) 
2".  The  Mode  of  making  an  Assignment. 

At  common  law,  an  a'Ssigiiment  of  a  lease,  whether 
for  life  or  years,  may  be  made  by  parol,  only  if  it  were 
for  life,  it  mnst  be  accompanied  (as  the  transfer  of 
every  freehold  in  lands  must  be)  by  livery  of  seisin. 
But  since  the  statute  of  frauds  and  perjuries  (29  Car. 
II,  c.  3,  §  1,  2,  3),  the  policy  has  been  to  require  it  to 
be,  in  all  cases  where  the  interest  assigned  exceeds 
three  years,  by  deed  or  writing;  and  in  Virginia,  it  is 
provided  that  no  estate  of  inheritance,  or  of  freehold, 
or  for  a  term  of  more  than  five  years  in  lands,  shall  be 
conveyed  imless  hy  deed  or  will.     (V.  C.  1873,  c.  112, 

There  needs  no  consideration  to  support  an  assign- 
ment, the  liabilities  incidents  to  the  lease,  as  to  pay 
rent,  &c.,  which  the  assignee  assumes,  being  always 
sufficient.     (2  Th.  Co.  Lit.  566,  n  (S).) 
3°.  What  may  be  Assigned, 

Assignment  as  a  specific  mode  of  conveyance,  is 
properly  applicable,  it  will  be  remembered,  only  to  the 
transfer  ol'  the  lessee's  whole  estate  when  such  estate  is 
for  life  or  years.  It  is  often  used,  however,  in  a 
more  general  sense,  to  signify  the  transfer  of  any  es- 
tate or  interest  whatever  in  real  property;  and  as  the 
general  principles  which  regulate  the  transaction  in  its 
more  comprehensive  signification  are  the  same  as 
those  which  govern  it  in  its  more  limited  and  proper 
sense,  there  will  be  no  need  in  stating  those  principles 
to  discriminate  between  the  two  senses.  The  doctrine 
is,  that  every  estate  and  interest  in  lands  and  tene- 
ments, and  every  present  and  certain  estate  or  interest 
in  incorporeal  hereditaments,  such  as  rents,  ways, 
franchises,  &c.,  may  be  assigned,  so  that  if,  in  leases 
for  life  or  years,  it  is  intended  to  restrict  or  bar  the 
power  of  assignment,  it  umst  be  done  by  special  and 
precise  stipulations.  Even  though  the  interest  be 
future,  as  a  term  of  years  to  commence  at  a  sub- 
sequent period,  it  may  be  assigned,  for  it  is  vested  in 
presenti,  though  it  is  to  take  effect  in  enjoyment  only 
infuturo.  But  no  right  of  entry  or  of  action  can  be 
assigned  at  common  law,  so  that  if  one  be  disseised, 
and  assigns  his  right  to  another  before  he  has  entered 
on  and  dispossessed  the  disseisor,  the  assignment  is 
void;  which  Coke  explains  to  be  "for  avoiding  of 
maintenance,  suppression  of  right,  and  stirring  up  of 
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suits."  (2  Th.  Co.  Lit.  566,  n  (S);  Id.  85.  In  Vir- 
ginia, however,  it  will  be^  remembered  that  any  in- 
terest in,  or  claim  to  real  estate,  mav  be  disposed  of 
by  deed  or  will,  (V.  C.  1873,  c.  112, "§  5);  so  that  the 
common  law  disability  to  assign  rights  of  entry  and 
of  action  as  to  real  estate  does  not  exist  with  us. 
And  even  at  common  law,  although  the  assignment 
of  such  interests  does  not  pass  the  legal  title,  yet  it 
creates  an  equitable  ownership  which  the  com-t  of 
cliancery  protects,  and  to  which  it  gives  effect. 

A  distinction  must*be  noted  in  respect  to  assign- 
ability, between  a  nulwJ  power  which  is  not  capable 
of  being  assigned,  and  a  power  coupled  with  an  in- 
terest which  may  be.  Thus,  if  a  stranger  has  power 
to  cut  and  sell  timber-trees  from  certain  lands,  he  can- 
not assign  the  power;  but  if  a  lessee  of  the  land  has 
such  power  conferred  upon  him,  by  assigning  the 
lease,  he  may  pass  the  power  with  it.  (2  Lom.  Dig.  151 .) 
4°.  The  Rights  and  .Liabilities  arising  out  of  an  Assign- 
ment of  a  Lease. 

Those  rights  and  liabilities  depend,  for  the  .most 
part,  on  the  stipulations  and  conditions,  express  and 
implied,  contained  in  the  lease;  and  in  general,  as 
they  arise  as  incident  to  the  assignment,  they  cease 
and  determine  when  the  assignee's  possession  ceases 
under  the  assignment.  Thus,  if  he  assigns  over  his 
interest  and  parts  with  the  possession,  he  is  no  longer 
answerable  for  any  rent  which  may  accrue  afterwards, 
nor  for  the  breach  of  any  of  the  agreements  contained 
in  the  lease;  not  even  though  he  should  assign  to  a 
beggar,  nor  thou.gh  the  person  to  whom  he  assigns 
neither  takes  actual  possession,  nor  receives  the  lease. 
(2  Th  Co.  Kt.  566,  n  (S);  2  Eob.  Pr.  (2d  Ed.)  102; 
Staines  v.  Morris,  1  Ves.  &  B.  11;  Taylor  v.  Shum, 
1  Bos.  &  Pul.  21.) 

The  general  doctrine  is  that,  in  respect  to  the  lessor 
and  his  representatives,  the  assignee  may  have  the 
benefit  of,  and  is  chargeable  with,  all  covenants  con- 
tained in  the  lease  which  "i-un  with  the  land,  and  are 
broken  during  the  continuance  of.  his  interest.  But  at 
common  law,  the  assignee  of  the  reversion  is  neither 
liable  upon  any  express  covenants  contained  in  the 
lease,  nor  is  entitled  to  the  benefit  tliereof,  either  as 
against  the  lessee,  or  his  assignee;  a  doctrine  which  it 
has  been  found  needful  materially  to  modify  by  statute. 
It  will  therefore  be  proper  to  consider,  (1),  The  cove- 
nants which  run  with  the  land;  (2),  Collateral  cove- 
nants which  do  not  run  with  the  land ;  (3),  Covenants 
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broken  before  the  assignment,  or  after  the  determina- 
tion of  the  assignee's  interest;  and  (4),  The  doctrine 
as  to  the  rights  and  liabihties  of  the  assignee  of  the 
reversion ; 
W.  C. 
1°-  Covenants  which  Knn  with  the  Land. 

A  covenant  is  said  to  run  with  the  land,  when  it 
relates  to  or  concerns  it,  aifecting  the  nature,  quality, 
or  value,  or  the  mode  of  enjoyment  of  the  pro- 
perty, independently  of  collateral  circumstances; 
and  where,  also,  there  is  a,  privity  of  estate  between 
the  parties  between  whom  the  question  arises.  Thus, 
covenants  i?nplied,  such  as  to  pay  rent,  to  avoid  or 
prevent  waste,  to  cultivate  the  land  in  a  proper  and 
customary  manner;  and  on  the  part  of  the  lessor,  not 
to  interfere  with  the  tenant's  enjoyment  of  the  pre- 
mises, and  in  certain  cases,  already  explained,  to 
warrant  the  title,  always  run  with  the  land,  and  the 
benefit  and  obligation  of  all  of  them  pass  to  the 
assignee.  Covenants  express,  which  run  with  the 
land,  are  such  as  covenants  to  repair  the  houses 
demised,  to  cultivate  the  premises  in  the  particular 
manner  prescribed,  to  dwell  upon  the  premises,  to 
pay  taxes,  not  to  carry  on  particular  trades  on  the 
premises,  to  grind  all  corn  made  on  the  premises  at 
the  lessor's  mill,  to  build  a  house  upon  the  land,  to 
construct  7iew  fences  or  walls  thereon ;  and  on  the 
part  of  the  lessor,  to  warrant  the  title  in  all  cases,  to 
repair  the  premises,  &c. ;  in  which  cases,  the  benefit 
and  liability  arising  from  the  covenants  pass  to  the 
assignee.  (2  Lorn.  Dig.  332  &  seq;  2  Rob.  Pr.  (2d 
Ed.)  83,  &c.:  Spencer's  Case,  5  Co.  16;  S.  C.  1 
Smith's  L.  C.  92,  96, 107,  &c.;  Ante  p.  640.) 

A  distinction  is  taken  in  Spencer's  case  (5  Co. 
16),  between  covenants  concerning  a  thing  not  in 
esse  at  the  time  of  the  demise  made  (as  to  erect  a 
new  wall),  and  concerning  a  thing  which  was  then  in 
being  (as  to  repair  a  wall  then  standing) ;  it  being 
held  that,  whilst  the  latter  class  of  covenants  pass  to 
the  assignee,  whether  named  or  not,  the  former  pass 
only  when  the  covenant  expressly  mentions  the 
assigns;  for  which  no  other  reason  is  stated  than 
that  the  law  will  not  annex  a  covenant  to  a  thing 
which  has  no  being.  The  good  sense  of  such  a  dis- 
tinction is  not  perceived;  but  whether  it  exists  or 
not  at  common  law,  it  is  obviated  with  us  by  statute, 
which  declares  that  the  words,  "the  said cove- 
nants "  shall  have  the  same  effect  as  if  it  were  ex- 
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pressed  to  be  for  himself,  his  heirs,  personal  repre- 
sentatives, and  assigns.     ("V.  C.  1873^  c.  113,  §  9.) 

It  has  been  already  stated,  that  in  order  that  a 
covenant  may  run  with  the  land,  there  must  be  a. 
privity  of  estate  between  the  parties  concerned.  Be- 
tween the  lessor  and  lessee  there  is  always  such 
privity,  and  it  continues,  for  many  purposes,  after, 
and  notwithstanding  an  assignment.  Thus  the  les- 
see continues  liable,  notwithstanding  the  assignment, 
upon  all  his  express  covenants,  and  also  upon  his  cov- 
enants in  law,  until  the  lessor  accepts  rent  of  the  as- 
signee. Such  privity,  likewise,  exists  between  the 
lessor  and  the, assignee  of  the  lessee;  and  this  privity 
of  estate  accompanies  every  subsequent  assignment, 
its  duration  being  co-existent  with  the  term.  But 
between  the  lessor  and  a  sub-lessee,  no  privity,  either 
.of  estate  or  of  contract  exists;  so  that,  as  between 
them,  no  advantage  can  be  taken  of  the  covenants, 
either  in  law  or  in  deed,  contained  in  the  original 
lease.  (2  Lom.  Dig.  334-'5;  Spencer's  Case,  5  Co. 
16;  S.  C.  1  Smith's  L.  C.  92,  96,  107;  1  Saund.  241, 
n's;  Holford  v.  Hatch,  1  Dougl.  182;  Webb  v.  Eus- 
sell,  3  T.  E.  393;  Stokes  v.  Eussell,  Id  678;  2  Th. 
Co.  Lit.  330-'31,  n  (G,  3);  Ante,  639.) 

2°-  Collateral  Covenants  which  do  not  run  with  the 
Land.  v 

Although  the  covenant  be  for  the  lessee  and  his 
assigns,  yet  if  the  thing  to  be  done  be  merely  collat- 
eral to  the  land,  and  do  not  touch  or  concern  the 
thing  demised  in  any  sort,  there  the  assignee  will 
not  be  charged;  as  a  covenant  by  lessee  to  build  a 
house  071  other  land,  to  pay  a  collateral  sum  not  relat- 
ing to  the  land,  whether  to  the  lessor  or  to  a  stranger, 
&c.  And  this  is  a  perfectly  reasonable  conclusion ; 
for  if  the  covenant  in  no  wise  touches  or  concerns 
the  thing  demised,  it  is  plain  that  the  assignment  of 
the  lease  can  no  more  charge  the-assignee  with  the 
covenant  than  any  other  stranger.  (2  Lom.  Dig.  334; 
Ante,  639.) 

3»-  Covenants  broken  before  the  Assignment,  or  after 
the  determination  of  the  Assignee's  interest. 

An  assignee,  whether  named  or  not,  is  never  liable 
for  a  breach  of  the  covenants,  whether  in  law  or  in 
deed,  which  occurred  before  the  assignment  to  htm; 
nor  after  he  assigns  to  another;  nor -can  he  take  ad- 
vantage of  any  one  on  the  lessor's  part  which  pre- 
ceded his  acquisition  of  title.  Hence,  if  a  lessee 
covenant  to  rebuild  a  house  on  the  demised  premises 
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within  a  time  limited,  and  fail  to  do  so,  and  then  as- 
signs his  lease,  the  assignee  is  not  chargeable,  the 
covenant  not  .having  been  broken  by  him.  (2  Lom. 
Dig.  335 ;  Eawle's  Gov'ts  of  Title,  285,  &c. ;  2  Eob. 
Pi\  (2d  ed.)  100,  &c  ;  Farmers  Bank  v.  Mut.  Assur. 
Soc.  4  Leigh,  69 ;  Dickinson  v.  Hoomes,  8  Grat. 
395-6;  Prestons  v.  McCall,  7  Grat.  132.) 
4°.  The  doctrine  as  to  the  Eights  and  Liabilities  of  the 
Assignee  of  the  Reversion. 

Whilst  it  seems  to  have  been  always  admitted  that, 
at  common  law,  covenants  in  the  lease  are  binding 
as  between  the  lessee  and  his  assignee  on  the  one 
side,  and  the  lessor  and  his  representatives  on  the 
othei',  it  is  equally  an  accepted  doctrine,  that  the  as- 
signee of  the  lessor  can  neither  maintain  actions  on 
the  express  covenants  against  the  lessee,  nor  is  he 
liable  to  be  sued  upon  the  lessor's  express  covenants. 
Such  covenants  are  said  to  run,  at  common  law,  with 
the  land,  but  not  with  the  reversion.  (2  Lom.  Dig. 
336;  Thursby  v.  Plant,  1  Saund.  240.)  With  cove- 
nants in  law  it  is  otherwise.  They  pass,  even  at 
common  law,  \vith  the  reversion ;  so  that  the  assignee 
of  the  reversion  may  sue  the  tenant  for  the  rent  re- 
served, which  there  is  an  implied  promise  to  pay. 
(2  Lom.  Dig.  336;  Yyvyan  v.  Arthur,  1  B.  &  Cr. 
(8  E.  C.  L.)  410.) 

This  doctrine  of  the  common  law,  however,  upon 
the  occasion  of  the  assignment  to  the  King,  of  the 
great  landed  estates  of  the  monasteries  (which  were 
for  the  most  part  under  long  leases)  in  the  reign  of 
Heni'y  VIII,  and  of  the  subsequent  transfer  of  many 
of  them  by  the  King  to  his  favorites,  proved  so  disas- 
trous, by  denying  to  the  royal  and  noble  assignees  the 
benefit  of  the  covenants  and  stipulations  contained  in 
the  leases  which  the  monasteries  had  granted  their  ten- 
ants, that  the  statutes  31  Hen.VIII,  c.  13,  and  32  Hen. 
VIII.  c.  34,  were  enacted  to  remove  the  grievance,  and 
the  tenants  were  admitted  reciprocally  to  the  benefit, 
as  against  the  assignees,  of  the  covenants  made  by  the 
monasteries.  (2  Th.  Co.  Lit.  89  &  seq.  &  n  (M.  2).) 
The  corresponding  statute  in  Virginia  closely  fol- 
lows its  English  prototype,  enacting  in  substance, 
that  the  grantee  or  assignee  of  any  land  let  to  lease, 
or  of  the  reversion  thereof,  shall  enjoy  against  the 
lessee  and  his  assigns,  the  like  advantage,  by  action 
or  entry  for  forfeiture,  or  by  action  upon  any  cov- 
enant or  promise  in  the  lease,  which  the  grantor, 
assignor,  or  lessor,  or  his  heirs  might  have  enjoyed. 
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And  reciprocally  the  lessee,' or  his  assigns  may  have 
against  the  alienee  of  the  reversion,  or  of  any  part 
thereof,  his  heirs  or  assigns,  the  like  benefit  of  any 
,  condition,  covenant  or  promise  in  the  lease,  as  he 
conld  have  had  against  the  lessors  themselves,  and 
their  heirs  and  assigns,  except  the  benefit  of  any 
warranty  in  deed  or  law.  (V.  C.  1873,  c.  134,  §1,2; 
2  Rob.  Pr.  (2d.  Ed.)  77-'8). 

It  is  apparent,  from  the  tenor  of  the  statute,  that. 
it  extends  only  to  leases  for  life  or  years,  and  not  to 
conveyances  of  the  inheritance;  and  it  is  held  to  ap- 
ply as  well  to  assignees  of  the  reversion  in  Apart  of 
the  land,  as  to  assignees  of  part  of  the  estate  of  the 
reversion,  notwithstanding  Lord  Coke  states  the  first 
part  of  the  proposition  otherwise.  Thus,  says  he,  if 
there  be  a  lease  for  years  on  condition,  and  the  re- 
version be  granted  for  years,  the  assignee  shall  take 
the  benefit  of  the  condition  ;  but  if  there  be  a  lease 
of  three  acres  on  condition,  and  the  reversion  is 
granted  of  two  acres,  the  assignee  shall  not  have  the 
benefit  of  the  condition,  which  is  extinct,  being  entire 
and  against  common  right.  (2  Th.  Co.  Lit.  90,  where 
many  observations  upon  the  statute  occur).  But  the 
doctrine  is  clearly  settled  as  above  stated.  (2  Lorn. 
Dig.  338,  Twyman  v.  Pickard,  2  B.  &  Aid.  (4  E. 
C.  L.)  105.) 

It  may  be  observed,  in  conclusion,  that  in  order  to 
make  a  person  an  assignee,  with  in  the  statute,  he  ought 
to  come  in  of  the  same  estate  in  respect  of  which  the 
covenant  was  made.  Hence,  if  he  comes  in  by  title 
paramount,  the  statute  does  not  apply.  Thus,  if  les- 
see for  twenty  years  leases  for  ten,  and  afterwards 
surrenders  to  him  in  reversion,  the  reversioner,  being, 
in  by  elder  title,  cannot  have  the  benefit  of  a  condi- 
tion or  covenant  entered  into  by  the  under-lessee.  (2 
Lom.  Dig.  338.) 
5™.  Defeaz'anee. 

A  defeazance  is  a  collateral  deed,  made  at  the  same 
time  wj-th  a  feoffment,  or  other  conveyance,  containing 
certain  conditions,  upon  the  performance  of  which  the 
esta>:e  then  created  may  be  defeated.  And  in  this  man- 
ner mortgages  were  formerly  made,  the  mortgagor  en- 
feofiing  the  mortgagee,  and  he  at  the  same  time  execut- 
ing a  deed  of  defeazance,  whereby  the  feoffment  was 
rendered  void  on  repayment  of  the  money  borrowed  at 
a  specified  time.  And  this,  when  executed  at  the  same 
time  with  the  original  feoifment,  was  considered  as 
part  of  it,  and  therefore  only  indulged ;  no  subsequent 
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secret  revocation  of  a  solemn  conveyance,  executed  by 
livery  of  seisin,  being  allowed  in  those  days  of  simpli- 
city; though  when  uses  were  afterwards  introduced,  a 
revocation  of  such  uses  was  permitted  by  the  courts  of 
equity.  But  things  merely  executory,  or  to  be  com- 
pleted by  matter  subsequent,  as  rents,  annuities,  cove- 
nants, promises,  and  the  like,  were  always  liable  to  be 
recalled  by  defeazances,  made  subsequent  to  the  time 
of  their  creation,  hy  the  party  entitled  to  enjoy  them. 
(2  Bl.  Com.  337;  2  Th.  Co  'Lit.  122-3,  &  n'(0.  3).) 
A  defeazance,  it  will  be  observed,  differs  from  a  condi- 
tion, in  being  contained  in  a  separate  deed,  executed  at 
the  same  time  with  the  original,  whilst  a  condition  is 
contained  in  the  same  deed.  And  this  diversity  has 
led,  in  a  great  degree,  to  the  disuse  of  defeazances  in 
practice,  partly  because  they  were  often  employed  as  a. 
cover  for  fraud,  and  so  became  objects  of  suspicion, 
and  partly  fi'om  the  apprehension  that,  as  the  convey- 
ance without  the  defeazance  was  absolute,  if  the  defea- 
zance were  lost,  the  proof  of  the  condition  might  be 
difScult,  if  not  impossible.  (2  Lom.  Dig.  151-'2; 
Sheph.  Touchst.  396  &  seq. 

The  defeazance  must  contain  sufficient  words,  al- 
though no  particular  expressions  are  indispensable. 
But  it  must  always  be  by  niatter  as  high  as  the  thing 
to  be  defeated.  Hence,  an  obligation  under  seal  can- 
not be  defeated  or  discharged  by  a  writing  unsealed. 
(2  Th.  Co.  Lit.  122,  n  (O.  3) ;  Cabell  v.  Vaughan,  1 
Saund.  291,  n  (1);  Sheph.  Touchst.  397-'8.) 
2^.  Conveyances  operating  under  Statutes. 

There  are  two  statutes  (besides  the  statute  of  wills, 
which  is  reserved  for  a  separate  head)  by  virtue  of  which 
conveyances  may  operate  in  a  manner  unknown  to  the 
common  law.  Those  statutes  are  the  statute  of  uses,  27 
Hen.  Vin,  c.  10  (A.  D.  1536),  and  the  statute  of  grants, 
8  &  9  Vict.  c.  106  (A.  £>.  1845),  both  of  which  exist  in 
Virginia,  the  last  almost  in  ipsissimis  verbis,  and  the 
former  with  considerable  modifications.  (See  V.  C.  1873. 
c.  112,  §4,  14); 
W.  C. 
l-*.  Conveyances  operating  under  the  Statute  of  Uses. 

The  origin,  nature,  and  history  of  Uhcs,  and  the  futile 
attempt  to  destroy  them  by  the  statute  27  Hen  VIII, 
c.  10,  known  as  the  statute  of  uses,  have  been  already  ex- 
plained (Ante,  p.  176,  &  seq) ;  and  mention  was  also  made 
in  the  same  connection  {Ante,^)- 179)  of  the  conveyances 
to  which  the  English .  statute  gave  rise,  followed  by  a 
statement  of  the  tenor  of  our  Virginia  statute,  and  of 
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the  conveyances  to  which  it  gives  effect  {Ante,  183).  It 
is  not  designed  to  repeat  these  explanations,  but  they 
must  now  be  recalled. 

It  will  be  remembered  that  the  doctrine  of  uses,  hay- 
ing originated  in  the  latter  part  of  the  reign  of  Edward 
III,  (say  about  A.  D.  1370,)  very  soon  so  materially 
modified  the  manner  of  holding  land  in  England,  that  an 
immense  proportion  of  the  real  estate  of  the  kingdom 
passed  under  the  cognizance  and  protection  of  the  court  of 
chancery  alone.  Almost  every  proprietor  conveyed  his 
land  to  a  feoffee  in  fee,  to  the  use  of  the  grantor  himself 
or  his  heirs,  or  otherwise  contrived  that  he  should  be 
merely  the  beneficial  equitable  owner,  whilst  the  legal  title 
was  vested  in  some  one  else,  Avhom  we  should  now  call  a 
trustee.  The  considerations  which  chiefly  recommended 
to  the  English  people  this  substitution  of  the  equitable 
use  of  their  lands  instead  of  the  "legal  title,  were  at  first 
,  numerous  {Ante  p.  178),  and  some  of  them  by  no  means 

legitimate ;  such,  for  example,  as  the  non-liability  of 
uses  to  the  debts  of  the  equitable  owner.  But  by  various 
statutes,  that  and  other  peculiarly  impolitic  incidents 
were  pruned  away,  leaving  only  three  important  advan- 
tages belonging  to  them,  namely,  (1),  Their  comparative 
exemption  from  some  of  tlie  feudal  burdens  ;  (2),  The 
facility  with  which  they  might  be  conveyed  from  one  to 
another,  merely  by  deed ;  and  (3),  That  they  might  be 
devised  by  last  will  and  testament ;  for  in  respect  to  the 
two  last  named,  as  the  legal  estate  in  the  soil  was  not 
transferred  by  these  transactions,  no  livery  of  seisin  was 
necessary,  and  as  the  intention  of  the  parties  was  the 
leading  principle  regarded  in  respect  to  this  sort  of  pro- 
perty, any  instrument  declaring  that  intention  was  in 
equity  allowed  its  full  effect  accordingly.  These  last 
two  considerations  may  well  be  conceived  to  have  been 
the  most  potent.     (2  Bl.  Com.  330  &  seq.) 

It  may  not  be  denied,  on  the  other  hand,  that  some 
inconveniences  attended  the  system  of  uses,  as  particu- 
larly that  it  made  it  practicable  to  convey  the  actual 
beneficial  ownership  hy  secret  deeds  alone,  which  tended 
to  facilitate  frauds,  and  left  it  always  uncertain  to  whom 
the  land  really  belonged.  Tiiere  were,  however,  politi- 
cal reasons  wliich,  about  A.  D.  1536,  influenced  the  ra- 
pacious prince  then  on  the  throne  to  desire  that  uses  should 
be  abolished ,  and  accordingly  the  famous  statute.  27  Henry 
YIII,  c.  10,  was  enacted,  with  the  design  to  do  away  with 
uses  altogether,  and  to  restore,  as  was  said,  "the  ancient 
laws  of  the  realm."  Tlie  statute  proposed  to  accomplish 
the  desired  result  by  transferring,  in  all  cases  then  existing 
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or  thereafter  to  arise,  the  possession  and  legal  title  to  the 
use,  so  as  to  clothe  the  cestui  que  use  always  with  the 
legal  title,  and  to  make  it  impossible,  under  any  circum- 
stances, to  create  an  equitable  estate.  But  never  was 
statute  introduced  in  a  manner  so  solemn  and  pompous, 
and  for  a  purpose  so  important,  so  utterly  frustrated  of 
its  contemplated  effect.  Notwithstanding  its  peremptory 
terms,  the  courts  gave  it  such  a  construction  as  to  mfike 
it  as  easy  to  create  uses,  wliich  should  be  cognizable  in 
equity  only,  as  it  was  before  27  Henry  VIII  (although,  to 
be  sure,  they  have  since  decently  taken  the  name  oi  trusts) ; 
and  the  sole  practical  effect  of  the  statute  has  been  to 
introduce  new  and  more  convenient  modes  of  conveying 
lands.  (See^nfe  p.  185  &  seq ;  2  Bl.  Com.  335  &'seq, 
&  n  (52),  337;  Gilb    Uses,  139  &  seq,  &  n  (1).) 

The  various  instances  of  trusts,  some  arising  from  the 
failure  of  the  statute  of  uses  to  transfer  the  possession  to 
the  use  in  certain  cases  (which  are  denominated  direct 
trusts),  and  others  arising  from  implication  or  construc- 
tion of  law  (which  are  styled  indirect  trusts),  have  been 
already  stated,  together  with  the  general  principles  which 
regulate  them.     (See  Ante  p.  185  &  seq.) 
W.  C. 
!■".  The  English  Statute  of  Uses,  27  Hen.  VIII,  c.  10 ; 
W.  C. 
1"^  The  Terms  and  Effect  of  27  Hen.  VIII,  c.  10. 

The  statute  of  27  Hen.  VIII,  c.  10,  is  printed  at 
large  in  Gilb.  Uses,  App'x,  510.  After  a  long  pre- 
amble, reciting  with  some  rhetorical  exaggeration  the 
mischiefs  of  uses,  as  they  then  existed,  it  enacts  in 
substance,  that  when  ajiy  person  is  or  shall  be  seised 
of  any  lands,  tenements,  or  hereditaments,  to  the  use, 
confidence,  or  trust  of  any  other  person,  or  of  any  body 
politic,  by  reason  of  any  bargain,  sale  feoffment,  fine, 
recovery,  covenant,  contract,  agreement,  ivill,  (that  is, 
by  the  custom  of  particular  places  in  England,  2  Bl. 
Com.  374,)  or  otherwise,  l>y  any  manner  of  Tneans 
whatsoever  it  he ;  that  in  every  such  case,  every  per- 
son that  has,  or  shall  have,  any  such  use,  confidence, 
or  trust,  in  fee-simple,  fee-tail,  for  life,  or  for  years, 
hi  possession,  remainder  or  reversion,  shall  be  deemed 
in  lawful  seisin,  estate,  and  possession  of  all  such 
lands  and  tenements,  reversions  and  remainders,  for 
such  estates  as  they  have  in  the  use,  trusts  or  confir- 
dence. 

These  words  are  as  comprehensive  as  they  could 
well  be  made.  It  will  be  observed,  that  they  include 
every  species  of  real  property ;  every  mode  whatsoever 
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whereby  a  use  or  trust  can  be  created ;  every  in- 
terest which  can  possibly  be  had  in  .the  use  or  trust ; 
every  possible  beneficiary,  whether  natural  persons  or 
corporations ;  and  are  limited  only  in  respect  to  the 
estate  in  the  land  which  he  must  have  whose  posses- 
sion is  to  be  transferred,  (which  must  he  afreeJiold  at 
least,  because  of  the  word  seised,)  and  in  the  charac- 
ter of  the  person  who  is  to  be  in  possession,  who  must 
be  a  natural  person  ;  so  that  corporations  cannot  take 
lands  to  the  use  of  others  in  such  a  manner  that  the 
statute  will  execute  the  use,  by  transferring  the  pos- 
session to  it ;  although  they  may  stand  seised  of  their 
own  lands  to  the  use  of  others,  which  the  statute  will 
execute.     (Gilb.  Uses,  6  &  seq,  &  n  (1).) 

Hence,  the  statute  is  held  to  apply  to  uses  and  trusts 
raised  hy  devise,  although  the  statute  of  wills  was  not 
enacted  until  32  Hen.  VIII,  five  years  afterwards.  (1 
Speuce,  Eq.  Jur.  464  ;  Gilb.  Uses.  356,  &  n  (2).) 
2°-  The  Conveyances  to  which  the  Statute  is  Applicable. 
Every  possible  conveyance  whereby  an  use  may 
arise,  as  we  have  already  seen,  is  embraced  in  the 
terms  of  the  statute ;  but  it  is  desirable  to  class  them 
under  two  great  heads  of  (1),  Conveyances  operating- 
with  actual  transmutation  of  the  possession  ;  and  (2),, 
Conveyances  operating  without  actual  transmutation 
of  the  possession ;  to  which  two  heads  all  the  modes 
of  raising  uses  prior  to  the  statute  rhay  also  be  referred ;. 
W.  C. 

1°.  Conveyances  operating  with  actual  Transmutation 
of  the  Possession. 

Conveyances  which  operate  under  the  statute  of 
uses,  with  actual  transmutation  of  the  possession, 
suppose  that  a  conveyance  operating  at  common  law,. 
is  made  by  the  grantor  to  the  intended  trustee,  (as  by 
feoffment,  lease  and  release,  fine,  common  recovery,. 
&c.,)  accompanied  bj'  a  declaration  of  the  uses  and 
trusts  to  which  it  is  designed  the  trustee  shall  be 
seised.  For  example,  a  feoffment,  with  livery  of  the 
land,  is  made  by  the  grantor,  whom  we  may  call  A,  to 
the  trustee,  B,  and  his  heirs,  in  trust  for,  or  to  the  use 
o/(the  form  of  the  phrase  is  immaterial),  the  cestui  que- 
use,  C,  and  his  heirs.  The  common  law  operates  to- 
transfer  the  land,  by  means  of  the  feoffment  and 
livery,  to  B,  and  then  the  statute  takes  the  seisin,  out. 
of  him,  and  transfers  it  to  C. 

This  class  of  conveyances  is  employed  in  England 
in  marriage-settlements,  and  wherever  it  is  desired 
to  create  future  uses  in  favor  of  persons  not  in  being: 
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or  not  ascertained  (Ante,  180-'81;  Gilb.  Uses,  163,  n 
(5),  o98,  &  n  (2) ;)  and  there  is  a  grave  donbt  whether 
tlie  statute  applies  to  execute  such  uses  when  created 
by  hargain  and  sale,  because  it  is  said  the  cestui  que 
use  cannot,  in  the  nature  of  things,-  have  supplied 
the  valuable  consideration  which  that  conveyance 
requires.     (Gilb.  Uses,  supra.) 

This  statement  resolves  a  question  which  is  liable 
to  perplex  the  student;  namely,  why  resort  to  a 
feoffment,  or  other  common  law  conveyance,  to  vest 
the  land  in  one  person,  in  order  that  the  statute  may 
take  it  out  of  him  and  transfer  it  to  another?  Why 
not  at  once  convey  it  to  tliat  other?  The  statute 
must  of  course  have  included  uses  declared  on  such 
conveyances,  in  order  to  accomplish  its  pin-pose  of 
abolishing  uses  altogethei-;  but  the  question  relates 
rather  to  the  reasons  which  influence  grantors  to 
choose  the  apparently  roundabout  method  of  convey- 
ance by  feoffment  to  uses,  instead  of  some  more 
direct  mode  of  transfer,  as  by  simple  feoffment  and 
livery  immediately  to  the  intended  beneficiary.  It 
will  be  perceived,  that  by  conveying  thus  by  feoff- 
ment, &c.,  to  the  uses  declared,  there  is  created  in 
the  feoffee,  &c.,  what  may  be  denominated  a  kind 
of  reservoir  of  seisin,  which  will  apply  to  (or  serve,. 
as  it  is  termed),  any  future  uses  which  are  limited 
agreeably  to  law,  witliout  the  embarrassment  arising 
from  the  necessity  that  cestui  que  use  should  be 
within  the  consideration.  Hence  it  is  that  this  mode 
of  conveyance  is  in  England  invariably  used  in 
family  settlements,  which  often  contemplate  very 
remote  limitations,  and  always  limitations  to  persons 
not  in  being. 
2°.  Conveyances  operating  without  actual  transmuta- 
tion of  the  Possession. 

As  prior  to  the  enactment  of  the  statute  of  uses,  a 
use  might  be  raised,  either  by  a  declaration  con- 
tained in  or  annexed  to  a  feoffment  or  other  con- 
veyance transmuting  the  possession  of  the  land  to 
another  person,  who  was  then  a  trustee,  for  the  uses 
declared ;  or,  as  it  was  usual  to  style  him,  feoffee  to 
uses;  or  by  any  contract  iownAed  upon  an  adequate 
consideration,  without  any  actual  transfer  of  the 
possession,  the  bargainor  being  himself,  in  that  case, 
the  trustee;  so  also  under  27  Hen.  VHI,  c.  10, 
which  embraces  all  uses,  howsoever  created,  we  have 
a  similar  division.  The  adequate  consideration  on 
which  a  contract  or  covenant  must  be  founded,  in 
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order  to  raise  a  use  before  the  statute,  as  well  as 
since,  may  be  either,  first,  a  consideration  of  value, 
in  which  case  the  instrument  is  known  as  a  hargain 
and  sale;  or  it  is,  secondly,  a  consideration  of  natv^ 
ral  love  and  affection  for  the  covenantor's  wife,  or 
.  some  near  relative,  when  the  instrument  has  been 
always  designated  as  a  covenant  to  stand  seised. 
And  these  two  exhaust  the  modes  of  raising  uses 
prior  to  the  statute,  without  actual  transfer  of  the 
possession,  arfd  in  principle  exhaust  such  modes 
under  the  statute,  'there  is,  however,  under  the 
statute,  a  third  mode,  according  to  the  usual  classifi- 
cation, whereby  a  bargain  and  sale  is  made  for  a 
year,  and  the  bargainee  being  thus  put  statutorily 
into  possession  for  a  year,  is  thereby  enabled  to 
receive  a  release  enuring  by  rcinj  of  enlargement 
{Ante  p.  710);  and  to  this  the  name  of  lease  and  re- 
lease has  been  given.  TTe  are  to  consider,  then, 
under  the  head  of  conveyances  operating  without 
transmutation  of  possession,  (1),  Conveyance  hy  har- 
gain and  sale  ;  (2),  Conveyance  by  covenant  to  stand 
seised:  and  (3),  Conveyance  by  lease  and  release ; 
W.  C. 
l'.  Conveyance  hy  Bargain  and  Sale. 

A  hargain  and  sale  is  a  contract  by  which  one 
agrees  for  any  valuable  consideration,  (it  is  not  in- 
dispensable that  it  should  be  money,  as  Lord  C  B. 
Gilbert  insists)  to  stand  seised  of  his  lands  to  the 
use  of  another.  At  common  law  it  might  have 
been  by  words  only,  without  writing;  but  by  Stat. 
27  Hen.  Till,  c.  16,  it  was  required,  if  it  were  for 
an  estate  of  inheritance  or  of  freehold,  to  be  by  deed 
indented  and  inrolled ;  and  by  statute  of  frauds  and 
perjuries,  (29  Car.  II,  c.  3,  §  1,  2,  3),  it  must  be  in 
vyriting,  even  though  it  relates  to  estates  for  years 
only,  if  it  exceeds  three  years,  (Gilb.  Uses,  187  & 
n  (10);  Id.  95  et  n  (5);  2  Th.  Co.  Lit.  578,  n  (B).) 
By  such  a  contract  a  use  arises  to  the  bargainee,  to 
wliom  the  statute  immediately  passes  the  legal  es- 
tate and  possession  of  the  land  for  the  estate  or  in- 
terest that  he  had  in  the  use,  without  any  entry,  or 
other  act  on  his  part,  (2  Th.  Co.  Lit.  578,  n  (B);  Id. 
461,  n  (Q).) 

The  proper  technical  words  of  this  conveyance 
are  hargain  and  sell;  but  they  are  by  no  means 
essential  to  its  operation.  The  ma,terial  thing  is  a 
valuahle  consideration,  and,  therefore,  if  for  such 
consideration  a  man,  without  making  livery  of  sei- 
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sin,  covenants  to  stand  seised,  or  gives  and  enfeoffs, 
or  alienes,  grants  and  demises,  it  will  operate  as  a 
hargain  and  sale,  (2  Th.  Co.  Lit.  578,  n  (B) ;  Rowletts 
V.  Daniel,  4  Munf.  473.) 

The  consideration,  if  valuable,  may  be  a  trifling 
one,  and  the  actual  amount  need  not  be  stated;  nor, 
if  it  be  expressed  in  the  deed,  need  it  be  actually 
paid,  no  averment  or  proof  to  the  contrary  be- 
ing admitted.  Indeed,  it  seems  not  absolutely 
necessary  that  the  consideration  should  be  men- 
tioned at  all  in  the  deed,  as  extrinsic  proof  of  any 
valuable  consideration  not  inco7isistent  with  the  deed, 
is  admissible,  (2  Th.  Co.  Lit.  579,  n  (B) ;  Id.  9,  n  (E) ; 
Gilb.  Uses,  96,  &  n  (6),  462;  Eppes  v.  Kandolph, 
2  CalL  125,  152;  Duval  v.  Bibb,  4  H.  &  M.  113; 
Harvey  v.  Alexander,  1  Rand.  219  ) 

For  every  convej-ance  under  the  statute  of  uses, 
tliere  must  l)e  a  use,  and  a  seisin  to  serve  it.  Hence, 
a  person  not  seised  (that  is  not  possessed  of  a  free- 
hold), cannot  convey  by  bargain  and  sale.  Thus, 
whilst  all  corporeal  hereditaments,  of  which  the 
bargainor  has  a  seisin,  and  all  incorporeal  heredita- 
ments in  actual  existence,  may  be  conveyed  there- 
by; and  whilst  one  seised  of  a  freehold  in  lands 
may,  by  bargain  and  sale,  convey  a  term  for  years, 
no  term  for  years  already  created  can  be  so  trans- 
ferred, because  the  owner  has  no  seisin,  as  the  statute 
requires.  (Gilb  Uses,492;  2  Th.  Co.  Lit.  578,n(B).) 

When  the  statute  of  uses  was  enacted,  its  framers 
easily  foresaw  that  conveyances  would  frequently 
be  made  by  bargain  and  sale,  being  a  conveyance 
of  a  private  nature,  not  requiring  the  notoriety  of  ■ 
livery  ;  and  in  order  to  protect  society  against  the 
ill  consequences  of  such  secrecy,  it  was  enacted  in 
tlie  same  session  of  parliament  by  statute  27  Hen. 
VIII,  c.  16,  that  sucli  l)argains  and  sales  should  not 
enure  to  pass  an  estate  of  inheritance,  or  of  freehold, 
unless  they  were  by  deed  indented  and  enrolled 
within  six  months  from  the  date,  in  one  of  the  courts 
of  record  at  Westminster,  or  with  the  custos  rotulo- 
rum  of  the  county  where  the  lands  lay  ;  and  to  this 
day  this  is  the  only  general  statute  of  registry  in 
England.  (2  Th.  Co.  Lit.  579,  n  (B) ;  Gilb.  Uses, 
200,  &c.  520 ;  Wms.  Eeal  Prop.  423.) 

Contingent  uses  limited  to  a  person  not  in  esse,  or 
not  ascertained,  it  is  said,  cannot  be  raised  by  bar- 
gain and  sale,  because  the  intended  cestui  que  use 
cannot  provide  the  consideration  ;  and  it  is  asserted 
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that  a  consideration  paid  by  other  parties,  as  for  ex- 
ample, by  the  precedent  tenant  for  hfe,  would  not 
suffice  (Gilb.  .Uses,  398,  &  n  (2).  163,  n);  and  yet 
it  is  admitted  that  when  there  are  several  bargainees,, 
as  A,  B,  and  C,  a  consideration  furnished  by  any 
one  will  enuj-e  to  all ;  nay,  where  the  remainder  is 
vested,  a  consideration  paid  by  the  particular  tenant 
will  enure  to  the  successors.  Thus,  if  A  agree  for 
a  valuable  consideration  paid  hy  B,  to  stand  seised 
to  the  use  of  B  lor  life,  remainder  to  0,  the  statute 
will  execute  as  well  the  remainder  to  C,  as  the  par- 
ticular estate  to  B.  It  is  even  said  that  if  the  con- 
sideration be  paid  by  a  stranger,  it  will  suffice. 
(Gill).  Uses,  458,  96,  n  (Y).)  This  question,  how- 
ever, is  at  present  of  little  practical  interest,  for  al- 
though such  a  conveyance  be  incapable  of  taking 
effect  under  the  statute  of  uses,  it  is  believed  that  it 
would  be  unquestionably  good  to  vest  the  contin- 
gent estate,  as  a  grant,  under  the  statute  of  grants. 
(V.  C  1873,  c.  112,  §  4  ;  Kowletts  v.  Daniel,  4 
Munf.  473 ;  Watts  v.  Cole,  2  Leigh,  662 ;  Gilb. 
Uses,  251,  n  (2).) 

A  bargain  and  sale  (like  a  covenant  to  stand 
seised,  and  a  lease  and  release,  operating  under  the 
statute  of  uses),  is  said  to  be  an  innocent  convey- 
ance, in  contradistinction  to  a  tortious  one.  [Ante 
p.  675.)  Neither  of  these  three  conveyances  pass 
any  interest  but  that  which  the  seller  may  lawfully 
pass.  They  therefore  produce  no  discontinuance 
when  made  by  tenant  in  tail,  nor  any  forfeiture 
when  made  by  tenant  for  -life.  These  conveyances, 
moreover,  of  themselves  pass  only  a  use,  the  legal 
estate  and  possession  being  transferred  hy  the  statute. 
Hence,  no  use  can  be  limited  upon  the  estate  of  the 
bargainee,  &c.,  so  as  to  be  executed  by  the  statute; 
but  the  second  use  is  no  more  than  an  equitable  es- 
tate (as  all  uses  were  prior  to  the  statute),  under 
the  denomination  of  a  trust.  {Ante  p.  186  ;  2  Th. 
Co.  Lit.  581,  n  (B).) 
21'.  Conveyance  by  Covenant  to  Stand  Seised. 

A  conveyance  by  covenant  to  stand  seised,  like 
that  by  bargain  and  sale,  is  a  contract  by  which  one 
agrees  to  stand  seised  of  his  lands  to  the  use  of  an 
other ;  but  it  differs  from  a  bargain  and  sale  in  the 
fact  that  a  deed  is  in  all  cases  necessary  (Gilb.  Uses, 
243,  n  (4),)  and  also  in  the  consideration  required 
for  it,  which,  instead  of  being  valuable,  is  a  consid- 
eration of  natural  love  and  affection,  for  a  near 
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relative,  or  a  v,-h'-[  f.'uyul-li'i  .]<':\!x  "cqiinin'r 
having  been  schooi-all'i^^s.  <ii-  <\:  \;  li^i-  !:)!•  a  /ti^t','- 
ral  child  not  being  suliioiei.r  fi  r  i;(  h  usp,  ;Hid 
therefore  not  sufficient  for  iiic  (.ji:  ];:tioii  ol'  the 
statute.  Supposing'  the  oonsidenitio.i  .•  uffiidout, 
the  covenantee,  by  the  deed,  acquires  the  u&e,  to 
which  the  statute  transfers  the  corporeal  possession 
of  the  land,  without  his  ever  seeing  it,  by  a  kind  of 
parliamentary  magic,  as  Blackstone"  observes.  (2 
Bl.  Com.  338;  2  Th.  Co.  Lit.  580,  n  (B) ;  Gilb. 
Uses,  456,  &  n  (4),  459.) 

The  consideration  is .  the  foundation  of  this  con- 
veyance, and  if  that  exist  the  words  covenant  to  stand 
seised  are  not  essential,  but  may  be  substituted  by 
any  words  demonstrative  of  the  intent,  such  as  grant, 
bargain,  sell^;  assign,  enfeoff,  &c.;  nor  is  it  needful, 
supposing  that  there  is  the  near  kindred,  &c.,  ex- 
pressly to  declare  the  consideration.  (2  Bl.  Com. 
338,  n  (59) ;  2  Th.  Co.  Lit-  580,  n  (B);  Gilb.  Uses, 
251,  n  (2),  250  n  (10) ;  Watts  v.  Cole,  2  Leigh, 662; 
Bedell's  Case,  7  Co.  40.) 

It  will  be  observed  that  a  covenant  to  stand  seised 
can  raise  no  use  in  favor  of  strangers  to  the  consid- 
eration; and  hence,  if  one  covenants  with  three  per- 
sons, one  of  whom  is  his  brother,  to  stand  seised  to 
their  use.  it  raises  a  use  in  favor  of  the  brother  alone, 
and  operates  only  to  transfer  the  possession  to  him, 
he  taking  all.  (Gilb.  Uses,  246,  457-'8  &  n  (5) ; 
2  Th.Co.  Lit.  580,  n  (B)i)  So  no  one  can  transfer 
lands  by  this  conveyance  who  cannot  be  seised  to  a 
use,  and  who  has  not  a  vested  estate  in  possession, 
remainder  or  reversion  in  the  lands;  nor  can  any 
property  be  transferred  by  it  which  cannot  be  con- 
veyed to  uses.      (2  Th.  Co.  Lit.  581,  n  (B). ) 

Covenant  to  stand  seised,  we  have  seen,  is  an  in^ 
nocent  conveyance,  and  never  passes  more  than  the 
grantor  has  a  right  to  pass.     {Ante  p.  732  ) 
SJ".  Conveyance  by  Lease  and  Release. 

The  conveyance  by  lease  and  release  consists  of 
two  parts,  namely,  a  lease  for  a  short  period,  say  a 
year,  which,  when  it  is  consummated  by  possession 
in  the  lessee,  is  followed  by  a  deed  of  release,  which 
operates  by  way  of  enlargement,  enlarging  the  les- 
see's estate  to  the  full  compass  of  the  terms  of  the 
release.  This  was  a  conveyance  very  well  known 
•  to  the  common  law  before  the  statute  of  uses,  being 
employed  hardly  less  frequently  than  feoflfment ;  but 
at  common  law,  the  lessee,  in  order  to  qualify  him- 
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■  self  to  receive  the  release,  was  obliged  actually  to 
enter  and  take  possession  of  the  premises,  and  then 
only  was  competent  to  have  the  reversion  released 
to  him.     Ante  p.  710 ;  Gilb.  Uses,  225,  228,  n  (2)). 

In  lease  and  release  taking  effect  under  the  stat- 
ute of  uses,  the  lease  is  a  bargain  and  sale  for  a 
year,  whereby  the  possession  is,  by  the  operation  of 
the  statute,  transf  ei-red  to  the  lessee  for  a  year,  with- 
out any  actual  entry  on  his  part,  and  thus  he  is  pre- 
pared to  receive  a  common  law  release  from  the  les- 
sor, enuring  to  enlarge  his  estate  to  the  extent  of 
the  terms  of  the  release.  Theoretically,  therefore, 
the  lease  should  be  executed  first ;  but  it  is  immate- 
rial how  short  a  time  may  intervene,  and  in  practice 
they  are  generally  executed  at  the  same  meeting  of 
the  parties.  It  is  said  indeed  that  they  may  be  con- 
tained in  the  same  deed ;  nay,  that  the  recital  of  the 
lease  in  tlie  release  is  sufficient  evidence  of  the  lease, 
as  against  the  releasor  and  those  claiming  under  him, 
but  not  as  to  others,  without  proof  that  the  lease 
once  existed,  and  is  lost.  (Gilb.  Uses,  228-'9  \  2 
Th.  Co.  Lit.  581,  n  (B).) 

As  the  lease  operates  as  a  bargain  and  sale  under 
the  statute  of  uses,  whatever  is  requisite  to  a  bar- 
gain and  sale  is  necessary  to  it ;  none  can  convey  by 
it  who  cannot  be  seised  to  a  use,  nor  can  any  pro- 
perty be  transferred  by  this  means,  which  is  incapa^ 
ble  of  being  conveyed  to  a  use ;  and  it  no  more  cre- 
ates a  discontinuance  or  forfeiture  than  does  a  bar- 
gain and  sale,  or  a  covenant  to  stand  seised.  (2 
Th.  Go.  Lit.  581,  n  (B) ;  Gilb.  Uses,  228  &  seq., 
n(2).) 

The  conveyance  by  lease  and  release  under  the 
statute  of  uses,  is  said  to  have  been  invented  by 
Sergeant  Moore,  at  the  request  of  Lord  Norris,  in 
order  to  prevent  some  of  his  relations  from  learning 
from  the  public  records  what  disposition  he  should 
make  of  his  estate..  Had  he  conveyed  it  by  feoff- 
ment at  common  law,  the  livery  of  seisia  would  have 
given  a  necessary  notoriety  to  the  transaction ;  if  by 
lease  and  release  at  common  law,  the  need  of  actual 
entry  by  the  lessee  would  have  made  it  only  a  little 
less  notorious ;  if  he  had  employed  a  bargain  and 
and  sale,  the  statute  required  an  enrolment  as  to  all 
freeholds,  which  again  would  have  occasioned  the 
publicity  which  it  was  desired  to  avoid ;  but  by  lease 
by  bargain  and  sale  for  a  year,  the  possession  was 
in  law  transferred  to  the  lessee,  as  if  he  had  entered, 
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the  necessity  for  enrolment  was  obviated,  and  thus 
by  two  secret  deeds  the  fee-simple  was  conveyed. 
By  this  device  the  general  registry  of  conveyances, 
which  was  contemplated  by  27  Hen.  VIII,  c.  16,  as 
a  substitute  for  the  notoriety  of  livery,  was  evaded, 
and  rendered  of  little  effect.  <2  Bl.  Com.  339 ;  2  Th. 
Co.  Lit.  582,  n  (B) ;  4  Eeeve's  Hist.  Eng.  Law.  335.) 
3".  The  Circumstances  necessary  to  the  Operation  of  the 
Statute,  27  Hen.  VIII,  c.  10. 

The  circumstances  necessary  to   the    execution   of 
uses  by  this   statute,  are  (1),  A  person  seised  to  tlie 
use  of  another  person;  (2),  A  cestui  que  use  in>6sse  ; 
and  (3),  A  use  in  esse,  in  possession,  remainder,  or  re- 
version ;   and  unless  these  circumstances  concur,  the 
statute  cannot  apply  to  transfer  the  possession  to  the 
use.     It  will  be  remembered,  however,  that  although 
a  conveyance  wanting  this  concurrence  may  be  inca- 
pable of  operating  to  transfer  the  legal  title  and  pos- 
session, under  the  statute  of  uses,  it  may,  and  gene- 
rally will  operate  as  a  grant,  under  the  statute  of 
grants,  8  &  9  Vict.  c.  106.     (V.  C.  1873,  c.  112,  §  4; 
Gilb.   Uses,   251,  n  (2);  Rowletts  v.  Daniel,  4  Munf. 
473;  Watts  v.  Cole,  2  Leigh,  662); 
W.  C. 
1°-  A  Person  seised  to  the  use  of  some  other  Person. 
It  had  always  been  held  prior  to  the  statute  of  27 
Hen.  VIII,  c.  10,  that  whilst  in  general,  all  persons, 
including    married    women    and   infants,    could    be 
feoffees  to  uses,  and  would  be  compelled  in  equity  to 
execute  them,  yet  that  corporations    could  not  be, 
partly,  it- was  said,  because  it  was  foreign  to  the  end 
of  their  institution,  and  partly  because  it  was  sup- 
posed that  they  could  not  be  adequately  constrained 
to  regard   the  use ;  the  reigning  sovereign  for  the 
time  being  could  not  be,  nor  the  queen-consort,  for 
want   of    any   adequate  power   of    constraint;    and 
aliens  could  not  be,  save  only  so  long  as  the  crown 
forbore  to  assert  its  right  of  escheat.     So,  after  the 
statute,  the  same  general  principles  prevailed.     In 
order  that  the  statute  should  execute  the  use,  there 
must  be  some  one  seised  to  the  use,  and,  therefore, 
some  one  capable  of  being  so  seised.    The  word  seised, 
used  by  the  statute,  extends  to  any  estate  oi  freehold, 
and,  therefore,  it  suffices  if  the  person  whose  posses- 
sion is  to  be  transferred  be  tenant /br  life,  for  that 
is  a  freehold ;  although  it  seems,  that  before  the  stat- 
ute, all  feoffees  to- uses  must  have  been  seised  in  fee. 
And  it  will  be  remembered,  that  the  statute  compre- 
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hends  every  species  of  real  property  vn  possession,  re- 
mainder, or  reversion,  whether  corporeal  or  incorpo- 
real, provided  it  helongs  to  the  grantor  at  the  time  of 
the  conveyance.  (Gilb.  Uses,  6  &  seq;  2  Th.  'Co. 
Lit.  573,  n  (A).) 

A  question  which  formerly  much  agitated  the  pro- 
fession was  as  to  the  manner  in  which  the  statute 
should  be  understood  to  operate  when  the  seisin  of 
the  person  seised  to  uses  was  exhausted  in  executing 
the  original  uses,  and  afterwards  uses  limited  upon 
a  contingency,  took  effect;  the  doubt  being  whose 
seisin  served  those  after-arising  contingent  uses.  The 
idea  which,  until  a  score  or  two  years  ago,  commonly 
prevailed  was  that  there  remained  in  the  feoffee,  in 
construction  of  law,  a  mere  spark  of  seisin  or  right, 
(styled  scintilla  juris,)  which  sufficed  to  serve  those 
uses.  Mr.  Sugden  combats  this  idea  with  much 
good  sense  upon  the  ground  that  the  doctrine  of 
scintilla  juris  has  no  support  in  reason,  nor  in  the 
terms  of  the  statute;  but  that  where  the  statute  says, 
"  Where  any  person  shall  be  seised  to  the  use  of  any 
'  other  person"  &c.,  its  language  and  policy  may  be 
satisfied  whenever  a  person  comes  into  being  to 
whom  such  a  contingent  use  is  limited,  by  regarding 
the  feoffees  as  having  been  seised  hy  relation  to  that 
person's  use  when  the  estate  was  created,  whatever 
may  have  become  of  that  seisin  since ;  so  that  it  is 
only  needful  to  show  (1),  That  a  sufficient  seisin  was 
created  at  first  to  serve  the  future  use  ;  and  (2),  That 
such  future  use  should  come  into  esse  by  the  happen- 
ing of  the  contingency.  Thils,  if  a  feoffment  be 
made  to  J  S  in  fee,  to  the  use  of  A  for  life,  re- 
mainder respectively  to  his  unborn  first,  second,  and 
third  sons  for  life,  the  remainder  to  B  in  fee,  the 
estate  for  life  is  by  the  statute  immediately  executed 
in  A,  remainder  to  B  in  fee,  and  then,  when  the  un- 
born sons  respectively  come  into  being,  the  seisin  of 
J  S  is  not  considered  as  exhausted  of  its  effect,  but 
instead  of  the  scintilla  juris  either  returning  to  or 
remaining  in  him,  Mr.  Sugden  explains  that  the  orig- 
inal seisin  in  J  S  is  sufficient  by  relation  to  execute 
or  serve  the  contingent  uses.  Gilb.  Uses,  (Sngd.  Ed.) 
293  &  seq,  297,  &  n  (10).) 
2°.  A  Cestui  que  use  in  Esse. 

A  cestui  que  use  in  esse  being  necessary  to  the 
execution  of  a  use  by  the  statute,  where  the  use  is 
limited  to  a  person  uncertain,  or  not  in  esse,  the 
statute   operates  nothing   until   the  cestui  que  use 
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ascertained,  or  comes  into  being.  Every  person 
capable  of  taking  land  by  a  common  law  conveyance 
may  be  a  cestui  que  use,  including  corporations;  and 
by  the  statute,  the  cestui  que  use  may  be  entitled  to 
any  estate  in  fee-simple,  for  life,  or  for  years,  or  in 
remainder,  or  reversion.  And  although  "a-  man  can- 
not at  common  law  convey  to  his  wife,  (because 
they  are  one  person,)  yet  he  maj'  covenant  with 
another  to  stand  seised  to  her  use,  and  the  statute 
will  transfer  the  possession  to  her.  (1  Th.  Co.  Lit. 
130;  2  Do.  577,  n  (A).)  The  cestui  que  use,  as  the 
statute  imports,  must  in  general  be  a  different  person 
from  him  who  is  seised  to  the  use;  but  where  the 
estate  in  the  use  is  different  from  the  estate  whereof 
he  is  seised,  the  use  may  be  executed  by  the  statute, 
as  where  one  seised  in' fee  bargains  for  valuable  con- 
sideration, to  stand  seised  to  the  use  of  himself  for 
life,  remainder  over  to  a  third  person  in  fee,  a  new 
estate  is  by  the  statute  vested  in  himself.  (2  Th.  Co. 
Lit.  574,  n  (A);  1  Lom.  Dig.  210-'ll.) 

3°   A  Use  in  Possession,  Remainder  or  Reversion. 

Wlien  this  thii-d  circumstance  concurs,  the  statute 
executes  the  use  (as  the  phrase  is),  hy  transferring  the 
possession  of  him  that  is  seised  of  the  land  to  him 
who  lias  the  use,  for  the  estate  which  he  has  in  the 
use,  as  fully  as  if  he  had  had  livery  of  seisin  of  the 
premises;  so  that  his  estate  therein  being  to  all  in- 
tents and  purposes  a  complete  legal  estate  in  posses- 
sion, is  entitled  to  all  the  incidents  to  which  such 
estate  is  liable,  such  as  curtesy,  dower,  escheat,  &c. 
(•2  Th.  Co.  Lit.  57+,  n  (A).) 
4°.  The  Modern  Doctrine  of  Cses  under  the  Statute  27 
Hen.  VIII,  c.  10;  W.  C. 

1°.  The  words  whereby  Estates  are  limited  under  the 
Statute. 

It  is  settled  that  the  same  words  are  requisite  to 
create  limitations  under  the  statute  as  are  required 
at  (;ommon  law.  Thus,  independently  of  any  statu- 
tory provision  to  the  contrary,  which  we  have  in 
Virginia  (V.  C.  1873,  c.  112,  §  8),  the  word  heirs  is 
necessary  to  create  an  estate  of  inheritance ;  a  pro- 
viso attached  to  the  estate,  hostile  to  the  policy  of 
the  law,  is  void,  &c.  (Gilb.  Uses,  143,  nil); -A  Th. 
Co.  Lit.  576,  n  (A).) 

2"-  Uses  to  take  Effect  in  Futuro. 

Amongst  the  most  important  changes  wrought  by 
the   statute   of  uses  in  the   common  law,   was   the 
facility  which  it  gave  for  the  creation  of  estates  to 
47 
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take  effect  at  a  future  time.   Thus,  under  the  statute, 


we  have  (1),  Springing  uses;  (2),  Shifting  uses;  (3), 
Contingent  or  future  uses;  (4),  Kevoeable  uses;  (5), 
Appointments  to  uses;  and  (6),  Resulting  uses,  and 
uses  by  implication. 
W.  C.' 
IP.  Springing  Uses. 

An  estate  of  freehold  in  lands  at  common  law 
cannot  be  made  to  arise  infuturo,  for  reasons  which 
have  heretofore  been  often  stated,  and  which  do  not 
apply  to  prevent  the  creation  of  such  future  freeholds 
by  conveyances  operating  under  the  statute  of  uses; 
— conveyances  which  dispense  with  livery  of  seisin, 
and  which  lea\e  the  ownership  with  all  its  incidents 
in  the  grantor  until  the  time  comes  for  the  estate  to 
arise.  A  freehold  estate  thus  created  under  the 
statute  of  uses  to  commence  at  a  future  time, 
whether  upon  a  contingency  or  otherwise,  no  estate 
going  before,  is  known  as  a  sjjringing  use.  The 
principal  doctrine  to  be  noted  in  connexion  with  it 
is  that  the  futm'e  period  of  its  vesting  cannot  be 
indefinitely  postponed,  but  in  order  to  prevent  per- 
petuities, it  is  rigorously  required  to  be  so  limited 
that  it  must  take  effect,  if  at  all,  within  a  life  or 
lives  in  being,  and  the  period  of  gestation,  and 
twenty-one  years  thereafter,  or  otherwise  it  is  void 
for  remoteness.  {Ante  p.  370-'71 ;  Gilb.  Uses,  161, 
n  (A);  2  Th.  Co.  Lit.  578,  n  (A).) 
25.  Shifting  Uses. 

At  common  law,  it  is  impossible,  as  we  have 
seen  more  than  once,  to  put  an  end  to  a  vested  fee- 
simple,  and  to  substitute  any  estate  in  its  place, 
the  reasons  for  which  having  been  again  and  again 
stated,  need  not  now  be  repeated.  [Ante  p.  232-'3, 
371 . )  But  by  conveyances  operating  under  the  stat- 
ute of  uses,  the  inheritance  may  be  made  thus  to  shift 
from  one  to  another,  upon  a  supervening  con- 
tingency; for  no  livery  being  required  to  create 
the  estate,  no  corresponding  notoriety  of  re-entry 
by  the  grantor  is  needful  to  determine  it,  so  that  it 
may  come  to  an  end  by  the  limitation  contained  iu 
the  deed,  and  thus  no  reason  exists  why  the  subse- 
quent limitation  should  not  take  its  place.  When 
the  subsequent  limitation  depends  upon  a  condition, 
it  is  denominated  a  conditional  limitation  {Ante  p. 
232  &  seq.) ;  but  for  the  present  purpose  it  is  not 
necessary  to  discriminate  between  such  a  conditional 
limitation,  and  any  other  sliifting  use.     The  great 
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principle  to  be  observed  in  the  case  of  shifting,  as 
of  springing  uses,  is  that  they  must  be  so  limited  as 
to  take  eifect  necessarily,  if  at  all,  within  tlie  period 
al)ove  designated  of  a  life  or  lives  in  being,  &c. 
(Glib.  Uses  152  &  seq,  n  (5);  2  Th.  Co.  Lit.  578-'9, 
n  (A).) 
3P.  Contingent  or  Future  Uses. 

Contingent  or  future  uses  do  not  differ  from  re- 
mainders created  by  conveyances  under  the  statute, 
instead  of  at  common  law;  and  they  are  governed 
by  the  same  rules  which  prevail  in  I'espect  to  re- 
mainders. {Ante  p..  331  &  seq.)  Thus,  there  must  be 
a  preceding  particular  estate,  the  regular  expiration 
of  which  the  remainder  nmst  await;  the  remainder 
must  take  effect  during  tiie  continuance  of  the  par- 
ticular estate,  or  eo  bistanti  that  it  determines;  the 
particular  estate  and  the  remainder  must  be  created 
by  the  same  conveyance,  &c.  (Gilb.  Uses,  164  & 
seq,  n  (5).) 
4P.  Kevocable  Uses. 

The  revocability  of  uses  is  one  of  their  most 
notable  attributes.  A  power,  to  reside  in  the 
grantor,  to  revoke  a  common  law  conveyance*  is 
deemed  by  the  common  law  repugnant  to  the  con- 
veyance, and  is  never  admitted.  But  upon  the  in- 
troduction of  uses,  which  were  merely  the  right  t9 
declare,  and  direct  the  person  seised  of  the  legal 
estate  in  what  manner  and  to  wliom  lie  should  con- 
vey the  land,  it  was  concluded,  perhaps  not  very 
logically,  that  there  was  no  repugnancy  in  permit- 
ting the  person  entitled  to  the  use  to  follow  the 
bent  of  his  will ;  and  if  he  reserved  the  power  to 
revoke,  to  extend  tliat  indulgence  to  him  accord- 
ingly, the  court  of  chancery  affecting  great  liber- 
ality in  directing  the  uses  according  to  the  apparent 
intent  of  the  parties.  And  that  doctrine  having 
been  fullj'  established  prior  to  the  statute,  and  the 
statute  proposing  that  he  should  have  the  land  as 
before  he  had  the  use,  the  estate  created  thus  under 
the  statute  has  always  been  deemed  revocable  in 
like  manner  as  the  use  had  been  before.  (Gilb. 
Uses,  313;  Id;  158-'9,  n  (5).)_ 

Powers  of  revocation  either,  1st,  relate  to  the 
land;  or  2nd,  are  collateral  thereto;  and  where  the 
power  relates  to  the  land,  it  is  either  appendant,  or 
annexed  to  the  estate  therein,  or  is  in  gross;  terms 
for  the  meaning  and  application  of  which  reference 
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must  be  had  to  other  works.     See  Gilb.  Uses,  314: 
&  seq;  2  Lorn.  Dig.  206  &  seq. 
5'.  Appointments  to  Uses,  or  other  Estates. 

Appointments  to  uses  are  in  the  nature  of  shift- 
ing uses,  where  the  prospective  use  is  to  arise  by 
the  appointment  of  some  person  designated  in  the 
deed ;  which  appointment  is  the  exercise  of  a, power  ; 
always,  it  is  believed,  a  power  of  revocation,  as 
well  as  of  appointment  of  new  uses;  for  the  new 
uses  created  under  the  appointment  must  neces- 
sarily, to  the  extent  of  tlie  appointment,  revoke  or 
abridge  the  uses  wliich  existed  previously.  (2  Th. 
Co.  Lit.  579,  n  (A),  586,  n  (B).)  Such  powers  of 
appointment  are  in  practice  confined  to  conveyances 
which  operate  vrtth  transmutation  of  the  possession, 
it  being  doubtful  whether  they  can  be  generally 
introduced  into  a  bargain  and  sale,  or  covenant  to 
stand  seised,  becau.se  those  conveyances  require  a 
consideration,  and  -the  appointee  could  not,  or  at 
least  might  not,  be  within  such  consideration.  And 
as  in  Virginia,  our  statute  of  uses  contemplates  the 
latter  class  of  conveyances  alone,  it  must  be  a  sub- 
ject of  doubt  whether  such  appointments  are  with 
us  practicable  through  tlie  medium  of  uses,  so  far 
as  respects  the  legal  estate,  except  within  very  nar- 
row limits,  where  the  appointee  is  within  the  con- 
sideration of  the  original  conveyance.  And  it  will 
be  observed,  that  in  the  case  of  bargain  and  sale 
and  covenant  to  stand  seised,  the  doubt  is  not 
whet?ier  the  statute  executes  tits  use  in  the  ap- 
pointee, but  whether  any  use  in  his  favor  can  be 
raised.  But  in  case  of  uses  declared  in  connexion 
with  conveyances  which  transmute  the  possession, 
such  as  feoffment,  lease  and  release  at  common  law, 
devise,  &e.,  such  appointments  are  with  ns  per- 
fectly practicable,  only  it  must  be  observed  that 
they  are  appointments  of  the  equitable,  and  not  of 
the  legal  estate.  Thus,  in  case  of  a  common  law 
lease  and  release,  or  of  a  devise  to  A  in  fee,  to  such 
uses  as  Z  shall  appoint,  Z's  appointee  would,  in 
Virginia,  take  an  estate;  not  a  legal  interest,  how- 
ever, as.  in  England,  but  an  equitable  one  only.  {2 
Lorn.  Dig.  208,  206.)  However,  although  such 
future  contingent  estates  sought  to  be  created  by 
bargain  and  sale,  or  covenant  to  stand  seised,  may 
not  take  efEect  with  us,  under  the  statute  of  uses, 
yet  it  may  be  pretty  confidently  anticipated  that 
they  would  take  effect  as  grants.     (V.  C.  1873,  c. 
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112,  §  4;  Gilb.  Uses,  251,  n  (2);  RoM'letts  v.  Daniel, 
4  Mnnf .  473 ;  Watts  v.  Cole,  2  Leigh,  662.) 

It  would  be  liardly  needful  to  say  more  of 
powers,  were  they  confined  to  uses;  but  as  they 
may  also  operate,  to  a  large  extent,  under  the  stat- 
ute of  wills,  at  all  events  as  trusts,  and,  as  is  pre- 
sumed, under  the  statute  of  grants,  it  will  be  proper 
to  state  summarily  the  doctrine  touching  the  execu- 
tion of  powers. 
W.  0. 
11.  The  Mode  of  executing  Powers. 

It  is  a  general  rule,  that  all  the  forms  and  cir- 
cumstances prescribed  by  the  instrument  creathig 
the  power  must  be  strictly  observed,  including 
whatever  limitations  may  exist  as  to  the  time  of 
execution,  the  persons  who  are  to  execute  tlie 
power,  the  persons  who  are  to  take,  and  the  shares 
to  be  allotted  to  them  severally.  (2  Th.  Co.  Lit. 
587,  n  (B);  Union  B'k  of  Md.'  v.  Beirne,  1  Grat. 
226 ;  B'k  of  U.  S.  v.  Beirne,  1  Grat.  539 ;  Stainback 
V.  B'k  of  Va.,  11  Grat.  281,  269 ;  Steele  v.  Live- 
say,  11  Grat..454;  Roper  v.  Sanders,  21  Grat.  60.) 
Thus,  when  the  particular  instrument  whereby 
the  power  is  to  be  executed  is  specified,  it  must  be 
adopted ;  so  that  if  a  deed  be  required,  a  will  does 
not  suffice ;  and  if  a  will  is  prescribed,  the  execu- 
tion of  the  power  by  deed  is  void  (2  Th.  Co.  Lit. 

587,  n  (B);  Williamson  v.  Beckham,  8  Leigii,  23; 
Pollock  v.  Glasscock,  2  Grat.  439;  Hume  v.  Hord, 
5  Grat.  374) ;  although  in  this  latter  case,  if  the 
instrument  be  in  its  nature  testamentary,  the  mere 
fact  of  its  being  in  the  form  of  a  deed  will  not  in- 
validate it.  On  the  other  hand,  nothing  need  be 
added  to  the  requirements.  Hence,  if  a  writing 
under  hand  and  seal  is  I'equired,  it  need  not  be 
delivered;  and  if  required  to  be  "duly  attested," 
it  suffices  if  there  be  one  witness.     (2  Th.  Co.  Lit. 

588,  u  (B);  Pollock  v.  Glasscock,  2  Grat.  439; 
Thorndike  v.  Keynolds,  22  Grat.  21 ;  Sherman  v. 
Hicks,  14  Grat.  96.)  So,  independently  of  statute, 
whatever  number  of  witnesses  be  required,  that 
number  must  be  had,  although  exceeding  the  limit 
usually  necessary;  and  in  like  manner,  if  a  less 
number  be  required,  a  less  number  will  suffice. 
If,  liowever,  the  power  is  to  be  executed  hy  will, 
without  more,  the  rule  is,  that  the  will  must  be 
made  as  the  statute  of  wills  requires.  (Longford 
V.  Eyre,  1  P.  Wms.  700;  2  Th.  Co.  Lit.  588,  n  (B).) 
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But  in  Virginia  it  is  provided  by.  statute  that,  in 
all  appointments  to  be  made  iy  will,  the  will  must 
be  executed  as  the  statute  of  wills,  and  nOt  as  the 
power  may  require,  except  ijie  will  of  a  married 
woman,  which  must  conform, it  seems,  to  the  power 
if  that  require  additional  witnesses  or  ceremonies, 
but  must  always  conform  also  to  the  statute.  (Y. 
C.  1873,  c.  lis,  §  5.)  And  finally,  if  no  partic- 
ular mode  is  prescribed,  the  appointment  must  be 
made  in  such  a  waj  as  would  pass  the  title  if  the 
property  belonged  to  the  appointor.  (Knight  v. 
Yarltorough,  4  Rand.  566.) 

It  inay  be  proper,  in  this  connection,  to  refer  to 
a  statutory  provision  in  Virginia,  touching  powers 
to  sell  the  lands  of  decedents.  "Real  estate  to  be 
sold,"  says  the  statute,  "shall,  if  no  person  other 
than  the  executors  be  appointed  for  the  purpose, 
be  sold  and  conveyed,  and  the  rents  and  profits  of 
any  real  estate  which  executors  are  authorized  by 
the  will  to  receive,  shall  be  received  by  the  execu- 
tors who  qualify,  or  the  survivor  of  them.  If 
none  quality,  or  those  qualifying  die,  or  are  re- 
moved before  the  trust  is  executed  or  completed, 
the  administrat(^r,  with  the  will  annexed,  shall 
sell  or  convey  the  lands  so  devised  to  be  sold,  and 
receive  the  proceeds  of  sale,  or  the  )-ents  and  pro- 
fits aforesaid,  as  an  executor  might  have  done." 
(V.  C.  1873,  c.  127,  ?1;  Mosby  v.  Mosby,  9  Grat. 
584;  Carrington  v.  Goddin,  13  Grat.  587;  Davis 
V.  Chri.-tian,  15  Grat.  11.) 

It  is  noteworthy,  that  a  will  made  in  execution 
of  a  power,  not  only  so  operates,  but  has  in  most 
respects  the  qualities  of  a  proper  will.  Thus,  it 
is  ambulatory  until  the  testator's  death,  and  may 
be  revoked,  hs.  of  course,  without  reserving  a 
power  of  revocation,  as  is  necessary  where  the 
power  is  executed  by  deed.  So  the  appointment 
lapses  by  appointee's  death  in  testator's  life-time 
(imless  wliere  a  st:itute  may  ])revent — V.  C.  1873, 
c.  118,  §  13),  and  confers  no  interest  in  any  case,  ex- 
cept from  his  death.      (2  Tli.  Co.  Lit.  588-'9,  n 

Tlie  instrument  Tiy  which  the  power  is  executed 
need  not  recite  the  power,  nnd  it  vidll  be  good  al- 
though it  includes  otlier  subjects,  the  property  of 
the  appointor.  And  notwithstanding  the  power  may 
have  contemplated  but  one  instru  ment,  yet  if  several 
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be  employed,  which  in  effect  are  but  one,  it  suffices. 
(2  Th.  Co.- Lit.  589,  n  (B).) 

In  general,  the  estate  or  interest  given  must  con- 
form to  the  power.  Not  only  must  it  not  be  greater, 
but  it  may  not  be  less.  Thus,  power  to  give  a  free- 
hold does  not  warrant  an  appointment  of  a  term 
for  years ;  although  in  some  cases  where  the  nature 
of  the  interest  is  the  same,  equitj'  will  uphold-  it.  (2 
Th.  Co.  Lit.  589,  n  (B).) 

The  persons  to  and  amongst  whom  the  subject  is  to 
be  appointed,  must  also  be  regarded  and  conformed  to. 
Thus,  in  case  of  a  power  to  appoint  (into  and  amongst 
his  child j-en,  in  such  proportions  as  lie  shall  think 
proper,  the  appointor  must  give  the  whole  amongst 
his  children,  excluding  grand-children  and  sons-in- 
law^  (2  Th.  Co.  Lit.'589,  n  (B);  Hudson  v.  Hud- 
son's Adm'r,  6  Mimf.  356 ;  Knight  v.  Yarborough, 
Gilm.  31  ;  Morris  v.  Owen,  2  Call.  526.)  And  as 
to  shares,  whilst  at  law  any  share,  however  nominal, 
will  be  a  good  execution  of  the  power,  in  equity  the 
bestowal  of  an  amount  merely  illusory,  with  refer- 
ence to  the  fund,  and  the  objects  of  distribution  will 
be  void.  An  equal  distribution,  liowever,  is  not  re- 
quired, and  a  very  large  latitude  of  discretion  is  allowed 
to  the  appointor.  (2  Th.  Co.  Lit.  590,  n  (B) ;  Khett 
V.  Mason,  18  Grat.  541.)  When  the  appointment  is 
set  aside  as  illusory,  or  for  othej-  cause,  or  no  appoint- 
ment is  made,  the  fund  is  distributed  equally  amongst 
the  objects.  (3  Th.  Co.  Lit.  590-'91 ;  Mitchell  v. 
Johnson,  6  Leigh,  473.) 
21.  The  Effect  of  the  Execution  of  a  Power. 

The  material  observation  to  be  made  under  this 
head  is,  that  estates  created  by  the  execution  of  a 
power  take  effect  in  general  as  if  created  hy  the  origi- 
nal Instrument;  and  it  will  be  remembered  that 
upon  this  principle  two  of  the  devices  for  barring 
dower  are  made  to  depend,  one  wholly  and  the  other 
in  part.  (2  Th.  Co.  Lit.  592,  n  (BJ;  Doolittle  v. 
Lewis,  7  T.  R  48  ;  Jackson  v.  Davenport,  20  Johns. 
551 ;  Ante  p.  147.) 
3".  Equitable  Relief  in  case  of  a  Defective  Execution 
of  a  Power. 

Equity  does  not,  in  general,  undertake  to  relieve 
against  the  non-execution  of  a  power  unless  it  be  in 
tlie  natui'e  of  a  trust,  but  against  the  defective  execu- 
tion of  a  power,  it  does  relieve  in  the  cases  follow- 
ing, namely  : 

1st,  Where  there  is  a  valuable  consideration,  in 
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favor  of  a  purchaser  or  creditor ;  or  a  meritorious 
consideration,  in  favor  of*  a  wife,  or  a  legitimate 
child  ;  but  rarely  in  favor  of  others. 

2d,  Where  there  is  any  fraud,  or  surprise  ac- 
companied with  fraud. 

3rd,  Where  the  party  was  prevented  by  accident 
or  disability  from  fully  executing  his  power. 

4:th,  Where  the  po>ver  is  fairly  executed,  but  by 
the  wrong  instrument,  as  by  deed  instead  of  will,  or 
vice  versa,  or  without  the  required  number  of  wit- 
nesses.    (2  Th.  Co.  Lit.  593,  n  (B).) 
6".  Resulting  Uses,  and  uses  by  Implication. 

Resulting  uses  and  uses  by  implication  are  such 
as  redound  to  the  benefit  of  tlie  grantor  of  the  es- 
tate, either  because  they  are  not  disposed  of  at  all, 
or  are  not  validly  disposed  of  to  any  one  else. 
Thus,  if  a  bargainor  bargains  for  valuable  consid- 
eration to  stand  seised  to  the  use  of  B,  after  A's 
death,  the  use  during  the  life  of  A,  remains  in  the 
bargainor,  and  is  denominated  a  use  liy  implication. 
And  so  in  England,  if  the  fee-simple  owner  of  lands 
enfeoffs  A  and  his  heirs  to  the  use  of  Z  for  life,  the 
use,  as  to  the  inheritance,  is  said  to  result  to  the 
feoffor.  •  It  seems  that  a  use  is  styled  a  use  hy  im- 
plication when  it  arises  out  of  a  bai-gain  and  sale, 
or  a  covenant  to  stand  seised;  and  a  resulting  use 
when  it  proceeds  from  conveyances  operating  with 
transmutation  of  the  possession.  (1  Lorn.  Dig.  215, 
217;  1  Spence's  Eq.  Jur.  488;  Ante,  p.  183.) 
2™.  Conveyances   under  the    Virginia  Statute  of  Uses; 

w.  c.  ■ 

1"^.  The  Terms  and  Effect  of  the  Virginia  Statute  of  Uses. 
The  terms  of  the  Virginia  statute  of  uses  fall  far 
short  of  the  comprehensiveness  of  those  of  27  Hen. 
VIII,  e.  10.  The  phraseology  of  our  statute  is  in- 
verted and  somewhat  involved,  but  would  hardly 
seem  to  admit  of  douljts  as  to  its  meaning.  It  enacts 
that,  "By  deed  of  bargain  and  sale,  or  by  deeds  of 
lease  and  release,  or  by  covenant  to  stand  seised  to 
the  use,  or  deed  operating  by  way  of  covenant  to 
stand  seised  to  the  use,  the  posser^sion  of  the  bar- 
gainor, releasor,  or  covenantor,  shall  be  deemed  trans- 
ferable to  the  bargainee,  releasee,  or  person  entitled  to 
the  use,  for  the  estate  or  interest  which  such  person  has 
in  the  use  as  perfectly  as  if  the  bargainee,  releasee,  or 
person  entitled  to  the  use,  had  been  enfeoffed  vnth 
livery  of  seisin,  of  the  land  intended  to  be  conveyed 
by  such  deed  or  covenant."     (V.  C.  1873,  c.  112,  §  14.) 
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It  will  be  observed  that  the  statute  applies  only  to 
convej'ances  operating  without  trans7nutation  of  the 
possession,  nainelj,  to  bargain  and  sale,  and  to  cove- 
nant to  stand  seised;  for  altliough  lease  and  relefse 
are  mentioned,  and  deed  operating  by  way  of  cove- 
nant to  stand  seised,  yet  tlie  latter,  of  course,  consti- 
tutes no  conveyance  distinct  from  covenant  to  stand 
seised  itself,  and  lease  and  release  under  the  statute, 
is  merely  a  bargain  and  sale  for  a  year,  the  release 
operating,  at  common  law,  by  way  of  enlargement. 
It  is  also  worthy  of  note  that  the  statute  declares  that 
the  possession  of  the  land  shall  be  transfei-red  to  the 
cestui  que  use,  for  the  estate  which  he  has  in  the  use  as 
perfectly  as  if  he  had  been  enfeojfed  with  livery  of 
seisin  of  the  land;  the  framer  of  tiie  statute  appear- 
ing in  that  clause  of  it  to  have  contemplated  nothing 
else  but  conveyances  i/i  fee-simple,  or  at  all  events  of 
freehold  estates.  No  such  effpct,  however,  has  been 
imputed  in  practice  to  the  language  in  question, 
which  appears  to  have  been  understood  simply  as  im- 
poi'ting  tiiat  the  bargainor,  &c.,  shall  be  seised,  for 
else  the  land  could  not  pass  as  if  by  feoffment  with 
livery,  and  as  to  the  bargainee's  estate,  as  controlled 
by  the  provision  that  he  sliall  have  it  for  the  estate  or 
interest  which  he  has  in  the  use,  and  as  indicating  only 
the  complete  and  unqualified  character  of  the  statu- 
tory transfei'  of  the  possession. 

The  learned  author  of  Lomax's  Digest,  as  has  been 
elsewhere  observed  {Ante,  p.  184),  does,  indeed,  take- 
a  different  view  of  the  effect  of  the  statute,  insisting 
that  the  covenant  to  stand  seised  alone  operates  under 
the  statute  of  uses ;  that  bargain  and  sale  was  designed 
to  transfer  the  land  to  the  bargainee,  not  through  the 
medium  of  uses,  but  directly  by  the  potency  of  the 
statute  itself,  as  if  by  anticipation  of  the  statute  of 
grants;  whilst  lease  and  release  operate  at  common 
law.  (1  Lorn.  Dig.  220.  576;  2  Do.  184.)  To  this 
ingenious  view  may  be  opposed  the  consideration  that 
bargain  and  sale  is  a  designation  which  from  the  first 
introduction  of  uses  has  been  assigned  exclusively  to 
a  transaction  whei-eby,  tor  valuable  consideration,  a 
use  is  raised ;  and  in  that  sense  was  familiarly  known 
in  Virginia,  and  commonly  used  as  a  conveyance  ope- 
rating under  the  statute  of  uses;  that  technical  ex- 
pressions ought  not  to  be  wrested  from  their  technical 
meaning, 'unless  in  conformity  with  manifest  intent, 
which  is  here  wanting ;  that  lease  and  release,  if  un- 
derstood to  be  the  common  law  conveyance  so  called, 
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required  no  aid  from  any  statute  to  give  it  effect, 
whilst,  if  supposed  to  owe  its  effect  to  the  doctrine  of 
uses,  its  introduction  into  the  statute,  although  not 
necessary,  was  natural;  and  lastly,  that  as  covenant 
to  stand  seised  is  admitted  to  enure  under  the  statute 
of  uses,  it  seems  a  strange  and  illogical  collocation  to 
blend  in  the  same  sentence  a  provision  relative  to 
that  and  to  two  other  conveyances,  also  used  down 
to  that  time,  habitually  and  familiarly  in  connection 
with  uses,  when  the  t^o  latter  were  not  designed  to 
operate  in  their  accustomed  manner,  but  one  of  them, 
at  least,  in  a  way  then  novel  and  without  precedent. 
The  legislature  could  hardly  intend  to  introduce  the 
new  and  revolutionary  policy  that  lands,  as  to  the  im- 
mediate freehold,  should  lie  in  grant  in  terms  so  loose, 
and  in  a  connection  so  remote. 

This  question,  if  it  be  a  question,  is  not  now  likely 
to  receive  .a  direct  solution,  for  any  deed  of  convey- 
ance incapable  of  taking  effect  under  the  statute  of 
uses,  will  and  must,  it  is  supposed,  operate  as  a  grant. 
[Ante-o.  740.) 
2".  The  conveyances  to  which  the  Virginia  Statute  of 
Uses  is  Applicable. 

We  have  seen,  that  the  Virginia  statute  of  uses  em- 
braces those  conveyances  only  which  operate  without 
transmutation  of  the  possession,  namely,  bargain  and 
sale,  and  covenant  to  stand  seised ;  and  that  it  extends 
not  to  uses  declared  upon  conveyances  operating  with 
transmutation  of  possession.  Hence,  a  feoffment  to 
A,  to  the  use  of  B,  vests  only  an  equitaile  estate  or 
trust  in  B,  which  our  statute  does  not  execute;  and 
so  a  devise  by  will  to  A,  to  the  use  of  B,  has  only  a  like 
effect.    (1  Lom.  Dig.  228  ;  Bass  v.  Scott,  2  Leigh,  356.) 

By  reference  to  p.  186,  it  will  be  seen,  that  there 
are  three  other  cases  where  a  use  is  held  not  to  be  ex- 
ecuted by  our  statute  of  uses,  but  to  remain  still  a 
trust,  as  prior  to  27  Hen.  VHI,  c.  10.  It  will  be  re- 
membered, that  such  unexecuted  uses  are  termed  di- 
rect trusts,  and  are  as  follows  :  (1),  A  use  upon  a  use ; 
(2),  Trusts,  such  as  before  the  statute  27  Hen.  VIII, 
c.  10,  would  have  been  deemed  special  trusts,  where 
the  trustee  is  clothed  ivith  a  discretion  ;  (3),  Uses  de- 
clared not  upon-  seisin,  but  upon  the  possession  of  a 
term  for  years  ;  and  (4),  Uses  created  by  any  other 
conveyance  (in  Virginia),  than  bargain  and  sale,  and 
covenant  to  stand  seised  ; 
W  C. 
1°.  Conveyance  in  Virginia  by  Bargain  and  Sale. 

The  conveyance  by  bargain  and  sale  is  understood 
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to  exist  under  the  Virginia  statute  of  uses,  essentially 
as  under  37  Hen.  VIII,  c.  10,  except  that  in  all  cases 
where  it  relates  to  an  estate  of  inheritance,  or  of 
freehold,  or  for  a  term  exceeding  ^ye  years,  it  must 
with  us,  be  by  deed  (V.  C.  1873,  c.  112,  §  1) ;  and  in 
like  cases,  in  order  to  be  good  as  against  creditors, 
or  purchasers  for  value  and  without  notice,  must  be 
registered  in  the  clerk's  office  of  the  court  of  the 
county  or  corporation  where  the  land  lies,  and  if  it 
lies  in  several  counties,  &c.,  then  in  each.  (V.  C. 
1873,  c.  114,  §  5,  6).  Thus,  the  policy  of  a  general 
registry,  which  was  imperfectly  conceived  by  27 
Hen.  VlII,  c.  16,  has  been  with  us  carried  into  full 
and  very  beneficial  effect;  and  so  a  notoriety  has 
been  established  more  universal  and  beneficent  than 
that  arising  from  livery  of  seisin. 

And  it  must  not  be  forgotten,  that  a  conveyance 
(by  deed)  which  is  for  any  reason  inoapalole  of  taking 
effect  as  a  bargain  and  sale,  covenant  to  stand  seised, 
or  lease  and  release,  will  yet  in  general  operate  effec- 
tually to  transfer  the  land,  as  lias  been  repeatedly 
remarked,  under  the  statute  of  grants.  (V.  C.  1873, 
c.  112,  §  4 ;  Kowletts  v.  Daniel,  4  Munf.  473  ;  Watts 
V.  Cole,  2  Leigh.  662, ;  Gilb.  Uses,  251,  n  (2).) 
2°.  Conveyance  in  Virginia  by  Covenant  to  Stand 
Seised. 

The  conveyance  by  covenant  to  stand  seised  exists 
under  our  statute,  as  under  27  Hen.  VIII,  c.  10; 
save  onl}-  that  in  order  to  be  good  as  against  credit 
toi's  and  purchasers  for  value  and  without  notice,  it 
must  be  registered,  if  it  relate  to  an  estate  of  inheri- 
tance, or  of  freehold,  or  for  a  term  exceeding  five 
years.  (V.  C.  1873,  c.  114,  §  5,  6  )  A  deed  is  ne- 
cessary in  all  cases,  even  though  the  interest  be  less 
than  five  years,  in  order  that  the  conveyance  may 
operate  as  a  covenant  to  stand  seised. 
3°.  Conveyance  in  Virginia  by  Lease  and  Release. 

To  the  conveyance  by  lease  and  release,  under  the 
Virginia  statute  of  uses,  the  same  principles  and  re- 
marks are  applicable,  as  under  27  Hen.  VIII,  c.  10, 
except  that  with  us  as  against  fjreditors  and  purcha- 
sers for  value  and  without  notice,  there  is  a  neces- 
sity for  registry,  wherever  the  estate  exceeds  five 
years  (V.  C.  1873,  c.  114,  §  5,  6);  and  except  also, 
that  it  is  declared  by  statute,  that  every  deed  of  re- 
lease of  any  estate  or  interest  capable  -of  passing  by 
deeds  of  lease  and  release,  shall  be  as  effectual  for 
the  purposes  therein  expressed,  without  the  execution 
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of  a  lease,  as  if  the  same  had  been  executed  (Y.  C. 
1873,  c.  112,  §  15),  which  is  indeed  but  an  incon- 
siderable enlargement  of  the  pre-existing  doctrine. 
3°.  The  Circumstances  necessary  to  the  Operation  of  the 
Virginia  Statute  of  Uses. 

The  same  circumstances  are  necessary  to  the  opera- 
tion of  the  Virginia  statute,  as  we  have  seen  are  re- 
quired to  concur  for  the  operation  of  27  Hen.  VIII, 
c  10,  namely,  (1),  A  person  seised  to  the  use  of 
another  person  ;  (2),  A  cestui  que  use  in  esse;  and 
(3),  A  use  in  esse,  in  possession,  remainder  or  rever- 
sion ;  and  the  observations  there  made  need  not  be  re- 
peated. See  Ante  p.  835-'6  &  seq.  It  will  be  ob- 
served also,  that  under  the  Virginia  statutes,  as  in 
England  since  the  enactment  of  tlie  statute  of  grants 
(8  &  9  Vict.  c.  106),  if  for  want  of  concurrence  of 
these  required  circumstances,  the  deed  cannot  be  effec- 
tual under  the  statute  of  uses,  it  will  generally  avail 
as  a  grant.  (V.  0  1873,  c.  112,  §  4 ;  Ante  p.  747.) 
4".  Tlie  Modern  Doctrine  of  Uses  under  the  Virginia 
Statute  of  Uses. 

The  doctrine  of  uses  under  the  Virginia  statute 
closely  resembles  that  prevailing  under  27  Hen.  VIII, 
c.  10,  at  least  as  to  conveyances  operating  without 
actual  transmutation  of  the  possession.  And  where 
diversities  exist,  they  were  noted  in  connexion  with 
tlae  discussion  of  the  English  statute.  See  Ante  p. 
737  &  seq. 
2\  Conveyances  under  the  Statute  of  Grants. 

The  statute  of  grants  (adopted  from  8  &  9  Vict.,  c. 
106),  revolutionizes  the  common  law  theory  of  convey- 
ances of  freehold  estates  in  lands,  by  declaring  that  all 
real  estate  shall,  as  regards  the  conveyance  of  the  imme- 
diate freehold  thereof,  be  deemed  to  lie  in  grant,  as  well 
as  in  liverij.      (V.  C.  1873,  c.  112,  §  4.) 

Tliis  statute,  as  has  been  so  often  suggested,  wiU 
doubtless  give  effect  to  many  conveyances,  which  pre- 
viously would  either  have  been  void,  or  at  all  events 
would  not  have  passed  the  legal  estate.  Thus,  a  deed 
mentioning.no  valuable  consideration,  and  sustained  by 
no  consideration  of  natural  love  and  affection,  cannot 
operate  to  pass  the  title  under  the  statute  of  uses;  nor, 
not  accompanied  by  livery  of  seisin,  can  it  operate  as 
a  feoffment,  so  that  prior  to  the  statute  of  grants,  its 
sole  eft'ect,  if  any,  would  have  been  as  a  contract  to  con- 
vey, which  a  court  of  equity  would  enforce  specifically. 
But  such  a  deed  Tinder  the  statute  of  grants  operates  as 
a  grant,  no  consideration  being  required,  and  passes  the 
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legal  title.  Again,  a  deed  of  bargain  and  sale  to  a 
future  contingent  use,  may  be  void  even  to  create  a  use; 
and  if  so,  the  statute  of  uses  cannot  of  course  transfer 
the  possession;  but  as  a  grant,  it  is  supposed  that  it 
must  have  full  effect,  according  to  its  terms.  And  so, 
many  conveyances  intended  to  operate  under  the  statute 
of  uses,  which,  as  we  have  seen,  for  want  of  some  of  the 
needful  requisites,  cannot  take  effect,  will  accomplish 
all  that  is  designed  as  grants.  (Rowletts  v.  Daniel,  4 
Munf .  473 ;  Watts  v.  Cole,  2  Leigh,  662 ;  Gilb.  Uses, 
251,  n  (2).) 

ISTo  reason  is  perceived  whj  there  may  not  be  spring- 
ing and  shifting  limitations  taking  effect  under  the 
statute  of  grants,  as  under  the  statute  of  wills,  or  of  uses, 
subject,  of  course,  to  the  same  qnalitication,  namely,  that 
the  future  limitations  shall  take  effect  necessarily,  if  at 
all,  within  a  life  or  lives  in  being,  and  ten  months  and 
twenty-one  years  thereafter. 

It  is  supposed  (with  diffidence)  that  under  the  statute 
of  grants,  interests  may  be  revolted,  if  expressly  made 
revocable,  and  that  powers  of  appointment  may  be  cre- 
ated and  executed,  in  close  analogy  to  such  transactions 
under  tlie  statute  of  uses. 
3^.  Assurances  which  do  not  Convey,  but  operate  to  Charge, 
and  to  Discharge  Lands. 

Of  this  nature  are  (]),  Obhgations;  (2),  Recognizances, 
and  (3),  Defeazances; 
W.  C. 
1^.  Obligations. 

Let  ns  note,  (1),  The  nature  and  several  kinds  of  obli- 
gations; (2),  Parties  to  obligations, — obligors  and  obli- 
gees; (3),  Proper  words  and  ceremonies  for  bonds  or 
obligations;  (4),  Effect  of  bonds  as  to  property  of  obli- 
gor; (5),  Assignment  of  bonds;  and  (6),  The  doctrine 
of  subrogation  and  contribution  in  respect  to  sureties  in 
bonds; 
W.  C. 
1".  The  Nature  and  Several  Kinds  of  Obligations. 

An  obligation  or  bond  is  a  deed  whereby  the  obligor 
(for  so  the  party  who  makes  the  2)i'oriuse  is  styled), 
obliges  himself,  his  heirs,  executors  and  administrators, 
to  pay  a  certain  sum  of  money  to  another  (called  the 
obligee),  at  a  day  appointed.  If  this  be  all,  the  bond  is 
called  a  siJigle  hill,  simplex  ohligatio  ;  but  if  tlie  obligor 
bind  himself  to  pay  in  the  penalty  of  a  larger  sum,  it 
is  styled  a  penal  hill,  or  bond;  and  where  there  is 
underwritten  a  condition  that  tiie  bond  shall  be  void  if 
a  particular  thing  be  done  {e.  g.  to  perform  covenants 
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or  stipulations  as  to  collateral  acts,  or  to  pay  money), 
it  is  known  as  a  bond  vnth  condition ; — a  bond  witli 
condition  to  pay  money,  if  that  be  tlie  tenor  of  the  con- 
dition ;  or  witli  collateral  condition,  if  the  condition  be 
to  do  a  collateral  thing, — as  to  discharge  the  duties  of 
a  sheriff  faithfully,  to  convey  land,  to  be  a  faithful 
guardian  or  executor,  &c.  A  penal  bill,  however,  is  to 
all  practical  intents  the  same  as  a  bond  with  condition 
to  fay  money,  and  xa&j  be  treated  along  with  it.  The 
penalty,  in  penal  bills  and  bonds  with  condition,  may 
be  what  the  parties  please,  but  in  bonds  designed  to 
secure  the  j^ayaient  of  money,  it  is  usually  double  the 
sum  to  be  paid ;  and  if  no  more  than  the  sum,  the  bond 
is  to  be  regarded  as  a  single  hill.  (Pleming  v.  Toler, 
7  Grat.  310.)  It  is  usual  in  bonds  with  condition,  to 
designate  the  part  which  contains  the  promise  to  pay, 
the  obligation,  and  the  other  part,  which  usually,  but 
not  of  necessity,  is  under-written,  the  condition.  (2  BL 
Com.  340;  Bac.  Abr.  Obligation.) 

A  bond,  whether  single,  penal  or  conditional,  is  also 
called  a  specialty,  the  debt  being  therein  specified  in 
writing,  and  a  writing  of  special  dignity.  And  the 
solemnity  of  the  seal  renders  it  a  security  of  a  higher 
nature  than  those  to  which  no  seal  is  attached,  so  as  to 
impart  to  a  contract  of  specialty  peculiar  attributes  and 
advantages  which  are  very  judiciously  summed  up  by 
Mr.  Ghitty.     (2  BL  Com.  465,  n  (16).) 

Besides  the  several  kinds  of  bonds,  according  to  their 
nature  as  single  bills,  penal  bills,  and  bonds  with  con- 
dition, bonds  are  also,  when  there  is  more  than  one 
obligor,  joint,  or  several,  or  they  are  joint  and  several ; 
— -joint,  when  the  parties  are  bound  jointly,  as  '■'■we pro- 
mise,"  in  which  case  they  must  all  be  sued  together, 
at  least  all  who  are  alive ;  several,  when  the  parties  are 
bound  severally  and  not  jointly,  as  "we  severally  pro- 
mise," when  they  can  be  sued  no  otherwise  than  seve- 
rally;  (ind  joint  ayid  several,  when  the  parties  are  bound 
jointly  and  severally,  as  ^'we  or  either  of  us  promise^'' 
when  they  may  all  be  joined  in  the  suit,  or  each  may 
be  sued  separately,  (though  at  the  same  time,  if  the 
plaintiff  thinks  fit,)  but  not  an  intermediate  number, 
supposing  all  to  be  living.  (Bac.  Abr.  Oblig.  (D)  i, 
Leftwich  V.  Berkeley,  1  H.  &  M.  69 ;  Saunders  v. 
Wood,  1  Munf.  406;  Newman  v.  Graham,  3  Munf. 
187.)  But  it  is  said  that  one  cannot  be  bound  to  seve- 
ral persons  severally,  so  that  a  bond  to  A  and  B  for 
$200,  $100  to  be  paid  to  A,  and  $100  to  be  paid  to  B, 
is  void,  as  to  the  solvendum,  (Bac.  Abr.  Oblig.  (D)  3); 
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a  proposition  which  seems  to  be  too  unagreeable  to  rea- 
son to  be  sound.      See  Carthrae  v.  Brown,  3  Leigh,  98. 

If  one  of  several  joint  obligors  dies,  the  obligation  at 
common  law  survives  against  the  rest,  and  the  decedent's 
estate  is  discharged  even  in  equity,  unless  he  were  the 
principal  debtor,  and  the  survivors  his  sureties.  (Bac. 
Abr.  Oblig.  (D)  4;  Elliott  v.  Lyell,  3  Call.  268 ;  Chand- 
ler V.  Neale,  2  H.  &  M.  124;  Atwell  v.  Milton,  4  Do. 
253  ;  Atwell  v.  Towles,  1  Munf.  181.)  In  Virginia,  it 
it  otherwise.  Whether  the  parties  are  bound  jointly  in 
a  bond  or  promissory  note,  or  liable  jointly  as  partners, 
the  personal  representative  of  the  decedent  is  declared 
to  be  as  liable  as  if  the  parties  had  been  bound  seve- 
rally, as  well  as  jointly,  (V.  0.  1873,  c.  141,  §  13);  but 
in  no  case  can  the  representative  of  a  decedent  be  sued 
jointly  ill  a  court  of  law  with  the  survivors,  for  he 
nuist  be  charged  de  bonis  testatoris,  whilst  they  are 
charged  de  bonis  propriis. 

At  common  law,  a  release  to  one  of  several  joint 
obligors,  whether  it  be  express,  or  arise  from  an  implica- 
tion of  law,  operates  to  release  all,  for  the  parties  can 
be  made  liable  no  otherwise  than  as  they  contracted  to 
be;  nor  is  any  reservation  by  the  obligee  of  his  re- 
course against  the  other  obligors  of  any  avail,  being 
res  Inter  alios  acta.  (Bac.  Abr.  Oblig.  (D)  4;  Blow  v. 
Maynard,  2  Leigh,  29;  Wriglit's  Adm'r  v.  Stockton,  5 
Leigh,  153.)  When  it  is  desired  to  relieve  one  of  the 
obligors,  without  discharging  the  rest,  the  object  may 
be  effected  by  a  covenant  never  to  sue  the  party  in 
question,  which  would  not,  indeed,  release  him,  nor  pre- 
vent his  being  sued,  but  would  oblige  the  obligee  to 
indemnify  him.  (Bac.  Abr.  Release  (A) ;  Garnett  v. 
Macon,  6  Call.  308;  S.  C.  2  Brock.  125.)  But  this 
very  reasonable  and  logical  doctrine  that  a  release  to 
one  of  several  joint  promisors  discharges  all,  unless  as- 
sented to  by  all,  has  been  altered  in  Virginia,  by 
statute.  A  creditor  may  compound  or  compromise 
with  any  joint  contractor  or  co-obligor,  and  release  him 
from  all  liability  on  his  contract,  or  obligation,  without 
impairing  the  contract  or  obligation  as  to  the  other 
joint  contractors,  or  co-obligors.  (V.  C.  1873,  c.  141, 
§  14.)  This  provision  does  not  in  terms  apply  to  re- 
leases by  operation  of  law,  and  is  expressly  excluded 
in  the  case  of  one  of  several  sureties  giving  notice  in 
writing  to  tlie  creditor,  to  sue  on  the  instrument  by 
wliich  they  and  the  principal  are  bound,  where  not  only 
is  the  surety  giving  the  notice  discharged,  but  all  the 
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co-sureties  likewise.     (V.  C.  1873,  c.  143,  §  5 ;  Wright 
V.  Stockton,  5  Leigh,  153.) 

Where  the  condition  of  a  bond  is  impossible  at  the 
time  of  making  it,  or  is  uncertain  or  insensible,  the 
condition  is  void,  and  the  bond  is  single  and  absolute ; 
for  it  is  tlie  folly  of  the  obligor  to  enter  into  such  an 
obligation.  If  the  condition  be  to  do  a  thing  illegal, 
at  least  if  it  be  malum,  in  se,  the  obligation  itself  is 
void,  the  law  being  concerned  to  discourage  any  viola- 
tion of  its  own  policy.  (2  Bl.  Com.  340  ;  2  Th.  Co. 
Lit.  22  &  seq.)  .  It  is,  however,  a  distinction  worth 
noting,  that  if  the  illegal  thing  which  the  condition  re- 
quires the  party  to  do  were  not  in  itself  wrong,  but 
something  which  the  law  had,  by  forbidding,  rendered 
impossible,  the  bond  would  not  be  void,  but  as  in  the 
case  of  other  impossible  conditions,  would  be  absolute. 
Thus,  if  a  party  should  bind  himself  in  a  penalty  of 
§10,000,  with  condition  to  be  void  if  he  created  2.  perpe- 
tuity in  certain  lauds,  or  settled  them  in  tail,  it  being 
legally  impossible  to  do  either,  but  it  being  no  offence 
to  attempt  it,  he  cannot  discharge  himself  by  perform- 
ing the  condition,  and  the  law  is  not  concerned  to  can- 
cel his  engagement,  because  the  interests  of  society  are 
not  injured  by  any  futile  eifort  which  may  be  made  to 
accomplish  the  result  stipulated.  (1  Tuck.  Com.  (B. 
II),  266,  n  (A);  Noyes  v.  Cooper,  5  L'^igh,  186;  Da- 
costa  V.  Davis,  1  Bos.  &  Pul.  243.)  Where  the  condi- 
tion having  been  possible  at  the  time  of  makiug  it,  be- 
comes afterwards  impossible,  by  the  act  of  God,  of 
the  law,  or  of  the  obligee  himself,  the  penalty  of  the 
obligation  is  saved ;  for  no  prudence  or  foresight  on  the 
part  of  the  obligor  could  guard  against  those  contingen- 
cies ;  and  as  to  the  last,  the  obligee  is  besides  estopped 
to  take  advantage  of  his  own  wrong.  (2  Bl.  Com.  341 ; 
2  Th.  Co.  Lit.  22  &  seq.)  So,  if  the  consideration  of 
.  the  bond  be  illegal,  even  in  part  (supposing  it  to  be 
entire),  the  bond  is  voidable  at  the  instance  of  the  ob- 
ligor ;  as  for  example,  if  it  be  in  whole  or  in  part  for 
money  lost  in  gaming,  or  upon  a  usurious  agreement, 
or  where  it  originates  in  any  transaction  contrary  to 
the  prohibition,  or  to  the  policy  of  the  law.  (Bac.  Abr. 
Oblig.  (E);  Ante  p.  243  &  seq.)  But  where  the  con- 
dition or  stipulation  consists  of  several  distinct  parts, 
some  of  which  are  lawful  and  others  not,  the  bond  is 
good  as  to  so  much  as  is  not  illegal,  unless  tlie  illegality 
be  created  by  statute,  in  which  case  (as  in  the  instances 
of  gaming  and  usury),  the  statute  by  its  terms  usually 
wholly  avoids  it.  (2  Lorn.  Dig.  156 ;  Kemper  v.  Kemper, 
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3  Rand.  12.)  But  where  a  single  promise  is  induced  by 
several  considerations,  it  is  void  if  any  one  of  them  be 
illegal,  whether  it  be  a  statutoiy  or  common  law  il- 
legality.    (Collins  V.  Blanton,  2'Wils.  341  ;  1  Smith's 

.L.  C.  353,  362,  364.) 

On  the  forfeiture  of  a  bond,  that  is,  on  its  becoming 
single  and  absolute  by  the  failure  to  observe  the  con- 
dition, the  whole  penalty,  at  common  law,  becomes  a 

"  debt  due,  and  may  be  recovered  at  law ;  and  that 
measure  of  justice  was  actually  administered,  until,  in 
the  time  of  James  I,  and  his  successor,  the  court  of 
equity  interposed,  and  compelled  tlie  plaintiff  to  ac- 
cept, in  case  of  bonds  conditioned  to  pay  money,  the 
principal  sum  due,  with  interest,  and  in  bonds  with  col- 
lateral condition,  tlie  damages  which  should  be  assessed 
for  the  breach.  (1  Spence  Eq.  Jurisd.  629-'30.)  And 
as  Blackstone  says,  the  like  practice  having  gained 
some  footing  in  the  courts  of  law,  the  statute  8  &  9 
William  III,  c.  11,  (A.  D.  1697,)  in  the  same  spirit  of 
equity  enacted,  as  to  bonds  with  collateral  condition, 
and  4  &  5  Anne,  c  16,  (A.  D.  1707,)  as  to  bonds  con- 
ditioned to  pay  money,  that  in  the  court  of  law,  al- 
though suit  should  be  brought,  and  judgment  given  as 
before  for  the  penalty,  yet  it  should  be  accompanied 
by  a  provision  in  each  case,  that  the  judgment  should 
be  discharged  by  the  payment  of  the  damages  assessed 
in  one  instance,  and  the  principal  sum  and  interest  in 
the  either.  (2  Bl.  Com.  341 ;  Bac.  Abr.  Oblig'n  (F).) 
And  these  statutes  are  in  substance  found  with  us.  (V. 
C.  1873,  c.  173,  §16,  17.) 

As  at  common  law,  the  penalty  becomes  the  debt 
upon  default,  so  by  that  law  the  penalty  usually  limits 
the  recovery,  as  it  still  does  in  respect  to  the  surety. 
Equitj^,  however,  upon  any  application  by  the  obligor 

for  its  aid  (because  he  who  asks  equity  must  do  equity), 
will  compel  the  payment  of  principal  and  interest, 
though  the  aggregate  exceed  the  penalty.  (Bac;  Abr. 
Oblig.  (A).)  In  Virginia,  the  courts  of  law  habitually 
allow  interest  to  be  recovered  in  full,  although  together 
with  the  principal  it  may  exceed  the  penalty,  the  ex- 
cess being  recovered  as  damages.  (Tenant  v.  Gray,  5 
Munf.  494;  Baker  v.  Morris,  lo  Leigh,  285  ;  Tazewell 
V.  Saunders,  13  Grat.  354.) 
2™.  Parties  to  Obligations  or  Bonds, — Obligors  and  Obli- 
gees. 

The  maker  of  a  bond  is  called,  as  we  have  seen,  ohli- 

gor,  and  the  person  in  whose  favor  it  is  made,  obligee, 

and   the  instrument  itself  is  sometimes  described  as  a 

writing  obligatory.    The  same  principles  determine  who 

48 
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are  capable  of  being  respectively  obligor  and  obligee, 
as  we  have  already  traced  out  in  respect  to  deeds  gen- 
erally. Intelligence  to  understand  the  transaction,  and 
freedom  of  will  to  enter  into  it  or  not,  are  as  indispen- 
sable in  this  as  in  other  contracts ;  and  a  like  distinc- 
tion exists  between  the  disabilities  of  the  obligor  and 
of  the  oljligee,  as  wo  have  seen  in  the  case  of  grants, 
namely,  that  as  the  bond  is  supposed  to  be  for  the  iene- 
fit  of  tlie  obligee,  it  is  presumed,  prima  facie,  that  the 
benefit  is  accepted,  although  it  is  competent  to  the 
party  or  his  representatives  to  disclaim  the  supposed 
benefit,  when  the  disability  ceases,  and  so  to  vacate  the 
obligation     (Bac.  Abr.  Ob'lig'n  (D),  1,  2;  Ante  p.  583.), 

At  common  law,  no  one  can  in  general  assert  in  a  legal 
forum  any  title  or  interest  arising  under  a  sealed  histru- 
ment  to  which  he  is  no  party.  An  equitable  interest  is 
all  he  can  derive  from  such  an  instrument,  and  that  of 
course,  independently  of  statute,  is  protected  and  vin- 
dicated in  a  court  of  equity  alone.  Thus,  if  one  promise 
J  S  by  bond  to  pay  $500  for  the  benefit  of  A,  A  has 
only  a  title  in  equity,  and  cannot  sue  at  law.  In  Vir- 
ginia this  doctrine  is  now  otherwise  by  statute,  which 
enacts  that  if  a  covenant  or  promise  be  made  for  the 
sole  benefit  of  a  person  with  whom  it  is  not  made,  or 
with  whom  it  is  made  jointly  with  others,  such  -person 
may  maintain  in  his  own  name,  any  action  thereon 
which  he  might  if  it  had  been  made  with  him  only,  and 
the  consideration  had  moved  from  him.  (V.  G.  1873, 
c.  112,  §  2.) 
3™.  Profier  Words  and  Ceremonies  for  Bonds. 

There  are  three  requisites  for  an  obligation,  besides 
competent  parties,  a  legal  subject-matter,  and  suflicient 
words,  namely,  (1),  Writing  on  paper  or  parchment ; 
(2),  Sealing  ;  (3),  Delivery.  Signing  is  not  at  com- 
mon law  necessary,  nor  is  there  any  statute  that  requires 
it ;  but  it  would  be  hazardous  to  omit  it.  (Bac.  Abr. 
Oblig.  fC) ;  2  Lorn.  Dig.  153-'4.) 

Ko  yjarticular  form  of  ^\ords  for  a  bond,  or  for  the 
condition  of  one,  is  prescribed.  Any  language  mani- 
festing the  intention  of  tlie  obligor  to  bind  himself  will 
suflice.  Bad  grammar  and  bad  spelling  do  not  vitiate 
the  obligation,  provided  it  be  intelligible  and  certain. 
But  if  it  be  uncertain  or  insensible,  the  bond  is  void ; 
or  rather  the  proposition  should  be  that  if  it  be  the 
penal  part  which  is  thus  uncertain  and  insensible,  that 
part  is  void ;  and  if  it  be  the  condition  which  is  insensi- 
ble and  uncertain,  tlien  that  is  void.  (Bac.  Abr.  Oblig. 
(B);  1  Tuck,  Com.  (B.  I),  275.)     The  general  princi- 
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pie  appears  to  be,  that  altliouyli  there  be  no  words  of 
express  and  direct  promise,  yet  an  acknowledgment 
of  indebtedness  may  amount  to  sncli  promise  if  there 
is  nothing  to  show  tliat  the  acknowledgment  -was  made 
with  a  different  \'ie\v.  Tims,  an  acknowledgment 
contained  in  a  writing  that  appears  to  have  been  made 
for  no  other  purpose  but  to  express  the  acknowledg- 
ment, as  "  I  have  borrowed,"  "  I  owe,"  &c.,  will  be 
construed  to  amount  to  a  promise,  whilst  similar  lan- 
guage contained  in  a  mortgage  or  deed  of  trust,  or 
other  instrument  made  diverso  intuitu,,  may  not  be  al- 
lowed the  effect  of  an  exji^ess  promise  lender  seal,  al- 
though, doubtless,  such  an  acknowledgrnent  is  always 
a  sufficient  basis  upon  wdiicli  to  raise  an  implied  pro- 
mise. (Bac.  Ahr.  Oblig.  (B) ;  Id.  Debt  (A);  Ante^. 
306;  Fonbl.  Eq.  B.  in,'"c.  i,  i  12;  Drummond'.s  Adra'r 
V.  Eichards,  2  Munf ,  337  ;  1  Dyer,  22  b ;  Baker  v. 
Fawcett,  referred  to  by  Tucker,  P.,  in  Powell  v.  White, 
11  Leigh,  318  ;  Newbv  v.  Forsyth,  3  Grat.  308  ;  2  Eob. 
Pr.  (2nd  Ed.)  40 ;  Lyitle's  Ex'or  v.  Pope,  11  B.  Monr. 
311 ;  Courtney  v.  Taylor,  6  Man.  &  Gr.  (46  E.  C.  L.) 
470  ;  James  v.  Cochrane,  7  W.  H.  &  G.  177.) 

Any  memorandum  or  endorsement  made  at  the  time 
when  the  bond  is  executed,  is  considered  part  thereof ; 
or  if  it  be  for  the  obligor's  benefit,  and  signed  by  the 
ol)ligee,  or  probably  if  assented  to  by  him,  though  not 
signed,  it  will  be  taken,  it  is  said,  to  be  part  of  the  ob- 
ligation, not  witlistanding  it  be  without  date;  whilst  if 
signed  by  both  parties,  it  is  to  be  so  regarded,  although 
made  afterwards.  (Bac.  Abr.  Oblig,  (B) ;  2  Lom, 
Dig.  154 ;  Sliermer  v.  Beale,  1  Wasli.  11  ;  Gordon  v. 
Frazier,  2  Wash.  180.) 

If  the  names  of  certain  obligors  be  inserted  in  the 
body  of  the  bond,  and  others  who  are  not  named  seal 
it  also,  it  constitutes  tlieni  obligors  as  much  as  if  they 
had  been  named.  (Bac.  Abr.  Oblig.  (C) ;  Beery  v. 
Howman,  8  Grat.  48  ;  Luster  v.  Middlecoff,  Id.  54; 
Eaynolds  v.  Gore,  4  Leigli,  276  ;  Crawford  v.  Jarrett, 
2  Leigh,  630.) 

Nor  is  the  position  of  the  ol)ligor's  name  material,  so 
that  it  can  be  seen  to  be  intended  to  authenticate  the 
whole  instrument.  Hence  the  ot)ligatioA  is  not  im- 
paired by  the  signatures  being  affixed  between  the 
penal  part  and  the  condition.  (Bac.  Abr.  Oblig.  (C); 
Eeed  V.  Drake,  7  Wend.  345  ;  Argenbright  v.  Camp- 
bell, 3  IT.  &  JVI.  144.) 

As  to  the  seal,  which  is  an  indispensable  element  in 
a  bond,  we  have  seen  that,  at  common  law,  it  is  an 
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impression  on  wax,  or  some  otlier  tenacious  material, 
and  need  not  be  acknowledged  in  the  body  of  the 
instrument  (Bac.  Abr.  Oblig.  (C);  Goddard's  Case,  2 
Co.  5  a);  ari.d  that  any  number  of  persons  may  adopt 
one  impression,  as  their  own  seals  respectively.  (Bac. 
Abr.  Oblig.  (C):  Goddard's  Case,  2  Co.  5;  Ld.  Love- 
lace's Case,  Wm  Jones,  268;  Ball  v.  Dunsterville,  4 
T.  E.  313 ;  Cooch  v.  Goodman,  2  Ad.  &  El.  K  S.  (42 
E.  C.  L.)  598;  Bull  v.  Taylor,  1  Car.  &  P.  (12  E.  C. 
L.)  417;  Mackey  v.  Blopdgood,  9  Johns.  (N.  Y.)  285; 
Warren  v.  Lynch,  5  Johns.  (N.  Y.)  244;  Ludlow  v. 
Simons,  2  Cai.  Cas.  1;  Bohannon  v.  Lewis,  3  Monroe 
<Ky.)  376-'7_;  Bowman  v.  Robb,  6  Barr.  (Pa.)  302.) 
In  Virginia,  it  is  declared  by  statute,  that  any  writing 
to  which  a  scroll  is  affixed  6y  loay  of  seal,  shall  have 
the  same  effect  as  if  actually  sealed  (Y.  C.  1878,  c.  140, 
§  2) ;  but  in  order  to  prove  that  the  scroll  is  affixed  by 
way  of  a  seal,  the  scroll  in  case  of  a  bond,  or  any  other 
instrument  not  hy  statute  required  to  be  under  seal, 
jnust  be  acknowledged  as  a  seal  .in  the  body  of  the 
instrument.  (Clegg  v.  Lemessurier,  15  Grat.  105.)  It 
would  seem  that  one  scroll  acknowledged  in  the  body 
of  the  instrument,  as  the  seal  of  all  the  parties,  would 
suffice  for  that  purpose,  a  fortiori,  by  analogy  to  the 
common  law ;  for  in  an  impression  there  may  be  a  dis- 
tinctive character,  but  there  can  be  none  in  a  scroll. 
Accordingly,  a  great  preponderance  of  American  cases 
so  decide ;  of  whicli  it  must  suffice  to  cite  Boliannon  v. 
Lewis,  3  Monroe  (Ky.)  377;  Bowman  v.  Kobb,  6  Barr. 
(Pa.)  302.  But  see  Eankin  v.  Eoler,  8  Grat.  63.  See 
Ante  p.  653-'4.) 

The  authority  to  execute  a  bond  must  be  of  equal 
dignity  \\T.th  the  bond  itself,  that  is,  under  seal.  (Com. 
Dig.  Attorn.  (C.  1)  and  (C.  5);  Sheph.  Touchst.  57; 
2  Kob.  Pr.  (2d  Ed.)  14  &  seq;  U.  S.  v.  Nelson,  2  Brock. 
€4;  Preston  v.  Hull,  23  Grat  616-17;  Harrison  v. 
Jackson,  7  T.  E.  209 ;  Elliott  v.  Davis,  2  Bos.  &  Pul. 
338;  Berkley  v.  Hardy,  5  B  <fc  Cr.  (14  E.  C.  L.)  355; 
Butler  V.  U.  States,  21  Wal.  273.)  Hence,  one  partner, 
by  executing  a  bond  in  the  name  of  the  firm,  even  for 
a  firm  debt,  does  not  thereby  bind  the  other  partners, 
uilless  he  chance  to  have  authority  under  seal  from 
them  to  execute  such  instruments,  or  unless  they  were 
standing  by  present,  and  sanctioned  it.  But  it  is  a 
good  bond  of  the  partner  executing  it,  who  is  as  much 
bound  by  it  as  if  he  had  made  it  in  his  own  proper 
name.  {Ante  p.  654-'5;  Bac  Abr.  Oblig.  (D)  4;  Ball 
V.  Dunsterville,   1  T.  E.   313;  Cooch  v.  Goodman,  2 
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Ad.  &  El.  N.  S.  (42  E.  C.  L  )  598 ;  Bull  v.  Taylor,  1 
CaiT.  &  P.  (12  E.  C.  L.)  417;  Sale  v.  Dishman,  3  Leigh, 
548;  McCullough  v.  Somraerville,  8  Leigh,  415;  Davis 
V.  Davis,  2  Grat.  363;  Niday  v.  Harvey,  9  Grat.  454.) 

Delivery,  which   is  aiiotlier   essential   element  in  a 
bond,  as  it  is  in  every  other  deed,  has  been  previously 
explained.     See  Ante  p.  655  tt  seq. 
4™.  Eti'ect  of  Obligation  as  to  Property  of  Obligor. 

"When  an  obligation  is  forfeited  by  tlie  non-perform- 
ance of  the  condition,  it  is  never  of  itself,  and  by -its 
inherent  force,  a  charge  npon  tne  property,  real  or  per- 
sonal, of  the  obligor,  in  his  life-time;  although,  like 
any  otlier  contract,  it  may,  of  course,  be  the  means, 
through  a  judgment,  or  through  a  judgment  and  exe- 
cution, of  creating  such  a  charge.  But  when  the  obli- 
gor dies,  a  bond,  lilce  any  other  contract,  is  so  far  a 
direct  charge-  upon  his  personal  property  in  the  hands 
of  his  executor  or  administrator  (whether  he  be  named 
or  not),  that  if  the  property,  as  far  as  it  will  go,  be  not 
applied  to  pay  it,  in  the  order  wliich  the  law  prescribes, 
the  personal  representative  is  liable  upon  his  official 
boiid  therefor.  The  lands  of  tlie  deceased  obligor  in 
the  hands  of  his  heir  (but  not  in  the  hands  of  a  hoiia 
fide  purcliaser  tor  value  from  the  heir,  2  Th.  Co.  Lit. 
567'-'8,  n  (S),)  are  at  common  law  more  specifically 
charged,  as  Ijy  a  sort  of  lien,  provided  that  the  bond 
expressly  names  and  binds  the  heir,  but  not  otherwise. 
And  an  action  in  such  case  may  be  maintained  against 
the  heir  upon  his  ancestor's  bond,  whereby  to  subject 
whatever  Ifinds  descended  to  him  from  that  ancestor; 
and  if  he  has  sold  them  to  a  bona  fide  purchaser,  to 
subject  him  personally  for  their  value.  When,  after 
the  enactment  of  the  statute  of  wills  (32  Hen.  VIII,  c. 
1,  explained  by  34  Hen.  VIII,  c.  5),  it  was  perceived 
that  obligees  were  often  defeated  of  their  recourse  upon 
the  obligor's  lands,  after  his  death,  in  consequence  of 
his  devising  the  same,  instead  of  suffering  them  to  pass 
by  descent  to  his  heir  (devisees  not  being  chargeable,  as 
heirs  were),  there  was  enacted  the  statute  3  &  4  Wm. 
&  M.,  c.  14  (A.  D.  1693),  known  as  the  statute  of 
Fraudulent  Devises,  by  which,  and  by  subsequent  stat> 
utes  of  the  same  character,  the  oliligor's  lands  in  the 
hands  of  his  devisees,  were  subjected  whenever  they 
miglit  have  been  subjected  in  the  hands  of  the  heir. 
(2  Bl.  Com.  340,  &  n  (62);  Id.  3Y8,  &  n  (15);  Bac. 
Abr.  Heir,  &c.  (F)  ) 

In   Virginia  we  have  made   a  sweeping  reform  of 
the   common  law  doctrine  upon  this  subject;  all  real 
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estate  of  a  decedeat  being  made  liable  for  the  payment 
of  his  debts,  and  all  lavrful  demands  against  his  estate, 
in  the  order  in  which  personal  property  is  directed  to 
be  applied;  but  not  so  as  to  affect  any  lien  by  judg- 
ment or  otherwise,  acquired  in  decedent's  life-time. 
(Y.  C.  1873,  c.  127,  §  3,  7.)  With  us,  therefore,  it  is 
quite  immaterial  -wliether  the  demand  arise  from  a 
sealed  instrument  or  not,  or  whether  or  not  it  expressly 
binds  tiie  heirs.  A  testator,  however,  may  here  prefer 
certain  debts  to  others^  Ijy  specifically  charging  them 
by  will  on  his  lands,  or  b}-  devising  his  lands  subject 
to  such  debts.  The  lands,  however,  are  never  to  be 
subjected  by  action  at  law,  as  formerly.  If  the  real 
assets  are  in  the  hands  of  the  decedent's  personal  re- 
presentative (as  they  can  only  be  by  virtue  of  his  vnll 
directing  the  sale  of  his  lands),  they  may  be  adminis- 
tered in  the  court  oi.  probate,  or  in  any  ease  in  a  court 
of  equity.  And  if  the  heir  or  devisee  has  sold  to  a 
ionafide  purchaser  for  value,  whilst  he  is  himself  liable 
for  as  much  as  the  lands  are  worth-,  the  purchaser  is 
exonerated.     (Y.  C.  1873,  c.  127,  §  4  to  6.) 

It  has  long  been  established  that,  at  common  law, 
after  the  lapse  of  twenty  years  from  the  time  when 
it  became  payable,  a  bond  should  be  presumed  to 
have  heenpaid;  so  that,  in  the  absence  of  any  proof  to 
repel  the  presumption,'  tlxe  lapse  of  that  time  would 
sustain  a  plea  of  ''payment  at  the  day."  It  is,  how- 
ever, only  a  j^resvrnj^tion,  which  may  be  disproved  by 
any  satisftictory  evidence  that  it  is  not  true,  as,  (1),  by 
express  acknowledgment  of  the  obligor  within  the 
twenty  years  that  the  debt  was  still  due;  (2),  By  his 
implied  acknowledgment,  derived  from  his  having, 
within  that  time  paid  interest  on  it,  or,  it  is  said,  a 
part  of  the  principal,  which  may  be  proved  by  ex- 
trinsic evidence,  or  by  an  endorsement  of  a  credit  for 
the  payment  made  on  the  bond  by  the  obligee  liimself, 
while  the  obligation  was  in  f  nil  force,  and  before  the 
presiniiption  attavhed ;  (3),  By  showing  the  debtor's 
intibildy  to  pay  during  the  period;  (i).  By  the  long' 
continued  absence  abroad  of  the  debtor,  or,  it  is  said, 
of  the  creditor;  (5),  By  showing  that  the  collection  of 
tlie  debt  had  been  long  sus-j ended  by  injunction,  or  by 
a  state  of  war;  and  (6),  Bv  the  near  relationship  of 
the  parties.  (Bac.  Abr.  Oblig.  (F);  1  Th.  Co.  Lit.  13, 
.n(E);  1  Rob  Pr.  (2d  ed.)  461;  Wells  v.  Washington's 
Adm'r,  6  Munf.  532;  Dabney  v.  Dabney,  2  Robr622; 
Mulliday  v.  Machir,  4  Grat.  1 ;  Perkins  v.  Perkins,  9 
Grat.  649;  Hutsonpiiler  v   Stover,  12  Grat.  570;   Ers- 
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kiiie  -v.  North,  14  Grat.  60.)  It  has  only  been  within 
a  comparatively  recent  period  that  the  legislature  has 
imposed  the  peremptory  bar  of  the  statute  of  limita- 
tions upon  any  instrument  under  seal.  Beginning  in 
1826  and  1828,  with  indemnifying  bonds,  and  bonds 
of  public  officers,  and  of  fiduciaries,  such  as  executors, 
guardians,  ifec.  (which  are  now  limited  by  ten  years),  a 
limitation  taking  effect  1st  July,  1850,  was  afterwards 
applied  to  "any  other  contract  by  writing  under  seal." 
In  this  last  case  the  limitation  is  tweTity  years  from  the 
time  when  the  right  of  action  accrued ;  but  as  no  limi- 
tation had  previously  existed  in  such  cases,  there  is  a 
provibo  to  the  effect,  that  actions  which  had  then  ac- 
crued on  bonds  may  be  prosecuted  within  the  same 
time  as  if  they  had  accrued  2d  July,  1850.  (V.  C. 
1873,  c.  146,  §  8,  22.) 
5'".  Assignment  of  Bonds. 

By  the  common  law  originally,  no  bond  nor  any 
other  chose  in  action  was  assignable ;  and  the  assign- 
ment, if  made,  had  no  effect,  either  at  law  or  in  equity. 
Afterwards,  courts  of  equity  thougbt  fit  to  protect  as- 
signments made  in  satisfaction  of  ^  precedent  debt,  but 
not  those  made  without  consideration,  or  for  a  conside- 
ration then  paid,  because  it  was  thought  to  allow  as- 
signments of  this  latter  character  would  lead  to  main- 
tenance and  the  stirring  up  of  strifes.  The  courts  of 
law  adopted  this  distinction  so  far  as  to  recognize  cer- 
tain classes  of  assignments  as  good  in  equity;  and 
when,  at  a  later  period,  equity  respected  and  maintained 
all  assignments  for  valuable  consideration,  the  law 
courts  still  followed  its  example ;  and  for  a  long  time 
those  courts  have  protected  the  assignee  suing  in  the 
assignor's  name,  to  the  extent  of  not  permitting  the 
latter  to  release  the  demand,  or  to  dismiss,  or  in  any 
wise  to  obstruct  the  suit,  (Garland  v.  Richeson,  4  Rand. 
266).  Since  1705,  the  statutes  of  Virginia  have  per- 
mitted the  assignment  of  bonds  and  bills  for  the^ay- 
ment  of  money,  and  have  allowed  suits  to  be  brought 
thereon  in  the  mime  of  the  assignee.-  And  at  present, 
the  statute  declares  tliat  the  assignee  of  any  bond,  note, 
or  writing  not  negotiable,  may  maintain  thereupon,  in 
his  own  name,  any  action  wliicli  the  original  obligee  or 
payee  might  have  lirought,  but  sliall  allow  all  just  dis- 
counts, not  only  against  himself,  but  against  the  as- 
signor before  the  defendant  had  notice  of  the  assign- 
ment. (V  'C.  1873,  c.  141,  §  17).  Ever  since  the  en- 
actment of  this  statute,  it  has  been  held  that  the  as- 
signee  takes  the  security   subject   to  all   the    equities 
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(whether  coming  within  the  term  discounts  or  not),  to 
which  it  was  subject  in  the  hands  of  the  obligee.  (Nor- 
ton V.  Eose,  2  Wash.  233 ;  Pickett  v.  Morris,  Id.  255 ; 
Stockton  V.  Cooke,  3  Munf.  68;  Broadus  v.  Kosson,  3 
Leigh,  12 ;  Moore  v.  Holcombe,  3  Leigh,  87).  And 
this  shows  what  is  the  acknowledged  doctrine,  that  the 
^tute  does  not  confer  on  the  assignee  a  legal  title,  as. 
the  transfer  of  a  negotiable  security  does,  but  only 
superadds  to  his  equitable  title,  the  extraordinary  priv- 
ilege of  asserting  it  in  his  men  name  in  a  court  of 
law ;  so  that  suit  may  stul  be  brought,  as  it  often  is,  in 
the  name  of  the  obligee  for  the  assignee's  benefit. 
(Garland  v.  Richeson,  4  Band.  266).  It  would  follow 
also,  that  the  assignee  might  still  prosecute  his  suit  in 
a  court  of  equity,  against  the  obligor,  upon  this  equit- 
able title;  for  equity  never  voluntarily  relinquishes  a 
jurisdiction  which  it  has  once  acquired.  (Winn  v. 
Bowles,  6  Munf.  23 ;  Moseley  v.  Boush,  4  Eand.  392 ; 
Colvin  V.  Emerson,  10  Leigh,  663).  But  by  statute^ 
the  jurisdiction  of  equity  is  expressly  excluded,  unless 
it  appear  that  the  assignee  had  not  an  adequate  remedy 
at  law.  (V.  C.  1873,"c.  141,  §  19.) 
6™.  The  Doctrine  of  Subrogation  and  Contribution,  in 
respect  of  Sureties  in  Bonds. 

The  doctrine  touching  the  subrogation,  (or  substitu- 
tion) of  sureties  to  the  liens,  securities  and  rights  of 
the  creditor  as  against  the  principal  debtor;  and  touch- 
ing the  contnhution  which  sureties  may  generally  en- 
force amongst  themselves,  so  as  to  equalize  the  burden 
of  paying  the  debt  of  an  insolvent  principal^  are  impor- 
tant branches  of  the  law  connected  with  bonds,  but 
cannot  here  be  treated  of.  It  must  suffice  to  refer  to 
the  statute  which  affords  a  remedy  to  the  surety  against 
the  principal,  (Y.  C.  1873,  c.  143,  §  6);  and  to  one 
surety  against  another,  when  the  princapal  is  insolvent^ 
(V.  C.  1873,  c.  143,  §  8);  and  also  to  that  which  en- 
ables the  surety  by  notice  in  writing  to  require  the 
creditor  to  sue  on  the  contract,  or  else,  if  he  omits  to  do 
so  within  a  reasonable  time,  that  the  surety,  and  his 
co-sureties  also,  shall  be  discharged.  (V.  C.  1873,  c. 
143,  §4,  5.)  See  2  Lom.  Dig.  169,  &c. 
2'.  Recognizances. 

A  recognizance  is  an  obligation  of  record  which  a 
man  enters  into  before  some  court  of  record  or  magis- 
trate duly  authorized,  with  condition  to  do,  or  to  abstain 
from  some  particular  act;  as  to  appear  at  court,  to  keep 
the  peace,  to  pay  a  debt,  not  to  sell  intoxicating  liquor, 
or  the  like.     In  most  respects  it  resembles  a  common 
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bond,  the  difference  being  chiefi_y  tliat  the  bond  is  the 
creation  of  a  debt  or  obligation,  whereas  tlie  recognizance 
purports  to  be  au  aclaiowledgtnent  upon  record,  of  a 
former  debt;  the  foj-m  whereof  .is  "that  A  B  doth  ac- 
knowledge to  owe  the  Commonwealth,  or  to  C  D,  the 
sum  of  ISlOO,  on  condition  to  be  void  "  on  performance 
of  the  conditions  stipulated ;  in  which  case  the  Com- 
monwealth, or  C  D,  is  called  the  cognizee,  and  he  that 
enters  into  the  recognizance  is  styled  the  cognizor.  This 
being  certified  to  or  tal\en  hy  the  officer  of  some  court  of 
record,  is  witnessed  OTily  by  the  record,  and  not  usually 
by  the  party's  seal;  so  that  in  strict  propriety,  it  is  not  a 
deed,  though  the  effects  of  it  are  greater  than  those  of  a 
common  bond,  being  in  several  particulars  allowed  a 
priority  over  it.  Thus,  a  recognizance  is  a  lien  upon  all 
the  lands  which  the  cognizor  has  at  the  time  he  ac- 
knowledges it,  or  wliich  he  acquires  afterwards,  not  only 
after  his  death,  in  the  hands  of  his  heir  or  devisee,  as  in 
the  case  of  a  bond,  but  in  his  life-time  as  well,  and  in 
his  own  hands;  nor  can  any  alienation  of  the  land  by 
the  cognizor  after  the  recognizance  is  acknowledged, 
prevent  the  cognizee  from  extending  it,  (2  Th.  Co.  Lit. 
569,  n  (S);  2  Bl.  Com.  341-':^,  n  (65)  &  (66).)  And  as 
respects  the  heir  or  devisee,  the  statute  which  makes  a 
decedent's  lands  liable  to  his  debts,  expressly  declares 
that  it  shall  not  aft'ect  avy  lien  hy  fudgment  or  otherwise 
acquired  in  his  life-time  (V.  C.  1.S73,  c.  127,  §  7.)  The 
lien  of  a  recognizance,  however,  like  the  lien  of  a  judg- 
ment, is  with  ns  of  no  avail  against  a  purchaser  for  value 
of  the  cognizor's  lands,  unless  the  recognizance  be 
docketed,  as  a  judgment  is  required  to  be,  in  the  clerk's 
office  of  the  court  of  the  county  or  corporation  where 
the  land  is,  either  within  sixty  days  next  after  the  date 
of  the  recognizance,  or  fifteen  days  before  the  convey- 
ance of  the  estate  to  the  purchaser.  (V.  C.  1873,  c. 
182,  §  8,  3,  4.) 

The  most  familiar  instances  of  recognizances  are  those 
taken  to  secure  the  appearance  of  a  person  accused  of 
crime  at  the  court  which  is  to  investigate  his  offence,  in 
order  to  answer  an  indictment,  or  to  stand  his  trial;  to 
secure  the  attendance  of  a  witness  in  order  to  testify 
against  an  accused  party ; — and  to  secure  that  the  cogni- 
zor shall  keep  the  peace  generally,  and  especially  towards 
a  person  named,  and  shall  be  of  good  behavior.  See  V. 
C.  1873,  c.  199,  §  15  &  seq.;  Id.  c.  205,  §  3  &  seq,  and  7 
&  seq. ;  Id.  c.  196.  §  4  &  seq,  §  10,  §  16,  §  22 ;  Archer's 
Case.  10  Grat.  627;  Gedney's  Case,  14  Grat.  318. 

The  form  of  a  recognizance,   taken  in  court,,  may  be 
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seen  E.ob.  Forms,  240,  246,  308  ;  and  of  one  taken  be- 
fore a  justice  in  the  country,  Mayo's  Guide,  553,  635. 

The  two  kinds  of  recognizance,  allusions  to  which  most 
aboun'd  in  the  English  books,  are  tlie  recognizance  in  the 
nature  of  a  statute  merchant,  by  Stat.  1 3  Edw.  I,  Stat.  3, 
and  that  by  statute  staple,  by  27  Edw.  Ill,  c.  9,  neither 
of  which  exist  in  Virginia.  (2  Bl.  Com.  160 ;  Ante  p. 
276-'7.) 

Upon  the  condition  of  a  recognizance  being  broken, 
if  it  consists  of  a  default  of  appearance  as  party  or  wit- 
ness in  a  court  of  record,  the  default  is  recorded  therein, 
apd  process  to  recover  the  penalty  issues  therefrom ;  if 
it  do  not  consist  in  sach  default  of  appearance,  but  of 
some  matter  happening  in  the  country,  as  by  breach  of 
the  peace  or  of  good  behavior,  the  fact  of  the  breach  is 
to  be  proved  like  any  other  fact  In  pais,  and  the  process 
issues  from  the  court  wherein.it  was  taken,  or  if  taken 
out  of  court,  from  the  court  in  whose  office  it  is  filed. 
(V.  C.  1873,  c.  205,  §  8.)  The  process,  the  object  of 
which,  as  lias  just  been  remarked,  is  to  recover  the  pen- 
alty, may  be  an  action  of  debt;  but  it  is  more  appro- 
priately a  writ  of  scire  facias,  the  demand  being  a  mat- 
ter of  record.  (2  Saund.  71,  n  (4)&c. ;  Rob.  Forms,  260, 
46 ;  V.  C.  1873,  c.  205,  §  8  &  seq.) 

A  delivery  or  forthcoming  bond  is  not  a  recognizance, 
but  it  has  two  important  characteristics  of  one  ;  it  is  taken 
and  certified  by  an  officer  of  the  law,  and  when  duly  re- 
turned to  the  clerKs  office  whence  the  execution  of  fieri 
facias  issued  upon  which  it  was  taken,  it  has,  against 
such  of  the  obligors  therein  as  may  he  alive  when  it  is 
forfeited,  and  so  returned,  ihe  force  of  a  judgrruent,  which 
however,  in  order  to  avail  against  a  subsequent  purcliaser 
for  value  of  the  lands  of  such  obligors,  must  be  docketed 
like  a  judgment  or  recognizance.  (V.  C.  1873,  c.  185, 
§2;  Id.  c.  182,  §8,  3,40 
3^.  Defeazances. 

A  defeazance  on  a  bond,  recognizance,  or  judgment,  is 
a  condition  which,  when  performed,  defeats  or  undoes  it 
in  the  same  manner  as  a  defeazance  of  an  estate  before 
mentioned,  [Ante  p.  724.)  It  differs  only  from  the  com- 
mon condition  of  a  bond  in  that  the  condition  is  always 
inserted  in  the  deed  or  bond  itself,  whilst  the  defeazance 
is  made  between  the  same  parties,  but  by  a  separate  and 
frequently  subsequent  deed.  This,  like  the  condition  of 
a  bond,  when  performed,  discharges  and  disencumbers 
the  person  and  estate  of  the  obligor.  (2  Bl.  Com.  342; 
2  Th.  Co.  Lit.  122,  n  (O.  3).) 
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4^'  The  Laws  of  Virginia  touching  Contracts  for  and  Con- 
veyances of  Lands. 

We  have  seen  that  the  common  lavir  requires  no  writing, 
either  to  convey  lands,  or  to  malce  any  contract  cioncern- 
ing  them.  For  the  latter  class  of  transactions  tliat  law 
lias  no  security  whatever  against  the  fraud  and  perjury 
which  may  be  apprehended  from  the  allowance  of  mere 
verbal  contracts  touching  a  subject  so  coveted  as  land; 
and  for  the  former,  it  depends  exclusively  upon  the  so- 
leijmity  of  Uvery  of  seisin  in  the  transfer  of  freehold  es- 
tates, and  of  actual  entry  on  the  part  of  tlie  lessee,  in  the 
creation  of  leases  for  years.  It  is  a  cause  of  surprise  that 
the  necessities  of  English  society  did  not  sooner  suggest 
new  provisions  upon  this  subject ;  but  no  statute  was 
passed  to  guard  against  the  mischiefs  in  question  until 
late  in  the  reign  of  Charles  11,  (A.  D;  1678,)  when,  by  29 
Car.  n,  c.  3,  very  ample  and  judicious  enactments  were 
made,  applicable  to  a  number  of  cases  besides  conveyances 
of  and  contracts  for  lands,  where  it  was  apprehended  that 
fraud,  and  the  attendant  perjury  to  sustain  the  fraud,  would 
be  likely  to  find  a  place,  if  the  transaction  were  not  re- 
quired to  be  committed  to  writing.  The  cases  principally 
contemplated  by  this  statute,  (for  there  were  some  subor- 
dinate provisions  which  need  not  be  here  stated,)  were  (1), 
Conveyances  of  lands,  {§  1,  2,  3);  (2),  Contracts  for  lands, 
or  interests  therein,  (§  4);  and  (3),  Wills  of  lands,  (§  5). 
And  so  well  considered  were  its  provisions,  tliat  it  has  been 
the  model  of  all  the  corresponding  legislation  in  the  Unit- 
ed States,  wliich  in  relation  to  executory  contracts  for,  and 
wills  of  lands,  has  been  content  to  follow  29  Car.  II,  c.  3, 
and  some  later  statutes  on  the  same  topics,  with  more  than 
usual  literalness. 

(1),  Conveyances  of  lands  were  provided  for  by  29  Car. 
II,  c.  3,  §  1,  2,  3,  by  enacting  substantially,  that  all  con- 
veyances, of  every  description  of  lands,  tenements  and 
hereditaments,  for  a  term  exceeding  three  yaa'S,  should 
have  the  effect  of  estates  at  will  only,  unless  they  were  iy 
deed  or  note  in  writiin/,  signed  by  the  grantor  or  by  his 
agent  authorized  hj  vyritiiirj. 

The  statutory  provision  in  Virginia  parallel  to  this  is 
known  with  us  as  the  statute  of  ronveyances,  and  in  im- 
proved phraseology,  as  compaj'cd  with  its  prototype, 
declares  that  "no  estate  of  inheritancte,"  or  of  freehold, 
or  for  a  term  of  moi-e  tlum  five  yenrs  in  lands,  shall  be 
conveyed,  unless  by  deed  or  will."     (V.  C.  1873,  c.  112, 

§1.) 

(2),  Executory  contracts  for  the  sale  of  lands  were  ]3ro- 
vided  for  (along  with  a  number  of  other  contracts  having 
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no  relation  to  lands),  by  29  Car  II,  c.  3,  §  4,  by  enacting 
that  no  action  shall  be  brought  whereby  to  charge  any 
person  upon  "  any  contract  or  sale  of  lands,  tenements,  or 
hereditaments,  or  any  interest  in  or  concerning  them; 
unless  the  agreement  upon  which  such  action  shall  be 
brought,  or  some  memorandum  or  note  thereof,  shall  be 
in  writing^  and  signed  by  the  party  to  he  charged  there- 
with, or  some  other  person  by  him  thereunto  lawfully 
authorized." 

The  corresponding  provision  in  Yirginia,  wjiich  we  are 
accustomed  to  designate  as  the  statute  of  parol  agree- 
ments, enacts  that  no  action  shall  be  brought  "upon  any 
contract  for  the  sale  of  any  real  estate,  or  (for)  the  lease 
tliereof  for  more  than  a  year,"  unless  the  contract,  or 
"some  memorandum  or  note  thereof,  be  in  writing,  signed 
by  the  party  to  be  charged  thereby,  or  his  agent."  (V. 
6.  1873,  c.'l40,  §  1.) 

(3),  Wills  of  lands  having  been  in  no  otherwise 
guarded  against  fraud  by  the  statute  which  first  autho- 
rized them  (32  Hen.  VIII,  c.  1),  than  by  requiring  them 
to  be  in  loriting,  the  statute  of  frauds  and  perjuries  (29 
Car.  II,  c.  3,  §  5),  added  important  ceremonies  and  so- 
lemnities besides,  not  needful  here  to  be  stated,  which, 
together  with  some  subsequent  English  legislation,  we 
have  incorporated  sTibstantially  in  our  statute  of  wills, 
(Y.  C.  1873,  c  118,  §  4  &  seq);  as  will  be  fully  explained 
in  the  chapter  on  devises.     (Post,  c.  xxiii.) 

At  present,  we  are  to  consider  the  laws  of  Virginia 
touching  (1),  Contracts  for  lands;  and  (2),  Conveyances 
of  lands ; 
W.  C. 
1^  The  Statute  of  Parol  Agreements,  touching  Contracts 
for  the  Sale  or  Lease  of  Lands. 

It  is  proposed,  in  unfolding  this  subject,  to  consider 
(1),  The  terms  of  the  statute  o^  parol  ax/reements ;  (2), 
What  amounts  to  a  contract  under  the  statute;  (3),  Cer- 
tain instances  allowed  by  the  courts  of  equity,  as  excep- 
tions to  the  application  of  the  statute ;  (4),  The  doc- 
trine touching  the  discharge  hy  parol  of  such  a  contract 
as  the  statute  contemplates;  and  (5),  Remedies  upon 
contracts  for  the  sale  of  lands  ; 
W.  C. 
1"^.  The  Terms  of  the  Statute  of  Parol  Agreements  in 
Vii'ginia. 

The  terms  of  the  statute  have  been  just  above  stated. 
They  are  (so  far  as  concern  lands),  that  "no  action 
shall  be  brought  to  charge  any  person  upon  any  con- 
tract  for    the  sale  of  real   estate,  or   (for)   the  lease 
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thereof,  for  more  than  a  year,  unless  the  contract,  or 
some  memorandum  or  note  thereof,  be  in  writing, 
signed  by  i\\e party  to  he  charged  thevehj,  or  his  agent; 
but  the  consideration  need  not  be  set  tb)'tli  or  expressed 
in  the  writing,  and  it  may  be  proved  (where  a  consid- 
eration is  necessary),  by  other  evidence."  (V.  C.  1873, 
c.  140,  §  1.) 

It  will  be  observed,  that  the  suhject  to  which  our  sta- 
tute relates,  differs  from  that  contemplated  hy  29  Car. 
II,  c.  3,  §  4.  The  latter  statute  applies  to  "  any  con- 
tract or  sale  of  lands,  &c.,  or  any  interest  in  or  concern- 
ing them,"  whilst  ours  relates  to  "  any  contract  for  the 
sale  of  any  real  estate,  or  (for)  the  lease  thereof  for  more 
than  a  year.''''  Both  statutes  apply  not  to  actual  con- 
veyances of,  but  only  to  executory  contracts  for  lands ; 
but  a  contract  for  a  future  lease  for  a  year  or  less  need 
not  under  our  statute  be  in  writing,  whilst  the  English 
statute  applies  to  a  contract  for  any  interest  whatever 
in  lands,  &c.,  be  it  never  so  trivial,  and  demands  that 
it  shall  be  in  writing.  Our  statute  in  terms,  (whether 
there  be  any  difference  in  this  particular,  in  effect  or 
not),  embraces  only  contracts  for  the  sale  and  lease  of 
lands,  whilst  29  Car.  II,  includes  contracts  for  any  in- 
terest in  or  concei'ning  them.  What  is  the  precise  na- 
ture of  the  interest  which  is  within  the  statute,  a  con- 
tract for  which  must  be  in  writing  is  a  vexed  question. 
The  doctrine  generally  recognized  seems  to  be,  that  in 
contracts  for  the  sale  of  things  growing  upon  the  land, 
if  the  vendee  is  to  have  a  right  to  the  soil  for  a  time, 
for  the  purpose  of  further  growth  and  profit  of  what  is 
sold,  it  is  an  interest  in  the  land,  and  must  be  proved  in 
writing.  But  where  the  thing  is  sold  in  prospect  of 
separation  from  the  soil  immediately,  or  within  a  rea- 
sonable or  convenient  time,  without  any  stipulation  for 
the  beneficial  use  meanwhile  of  the  soil,  but  with  a  mere 
license  to  enter  and  take  it  away,  it  is  to  be  regarded 
as  a  sale  of  goods  only,  and  so  not  within  the  statute; 
and  that  notwithstanding  the  tiling  be  at  present  at- 
tached to  the  soil,  and  although  an  incidental  benefit 
may  be  derived  to  the  vendee  from  the  circumstance 
that  the  thing  may  remain  for  a  time  upon  the  land. 
(Chit.  Cont.  300  &  seq;  Crosby  v.  Wadesworth,  6  East. 
602;  Waddington  v.  Bristow,  2  Bos.  &.  P.  452;  Evans 
V.  Roberts,  5  B.  &  Cr.  (11  E.  C.  L.)  829;  McCoy  v. 
Herbert,  9  Leigh,  548).  It  is  not  very  likely  that  a 
similar  question  would  arise  under  our  statute,  for  the 
severance  of  the  article  from  the  soil  will  rarely  be  post- 
poned beyond  a  year ;  and  even  if  the  agreement  amounts 


766  V.   ALIENATION CONTRACTS  FOB  LANDS.  [boOK  n. 

to  a  contract  for  a  lease,  if  it  is  not  to  exceed  a  yeai-, 
it  may  with  us  be  made  by  parol.  Still  it  is  possible 
to  conceive  cases  which  can  be  resolved  only  by  invok- 
ing these  Englisli  doctrines,  as  where  an  agreement  is 
made  for  the  future  appropri;ition  of  certain  timber  or 
fruit-trees,  which  will  not  be  matured,  or  fit  for  removal, 
for  more  tlian  a  year  after  the  interest  is  to  commence, 
and  must  meanwhile  receive  attention  or  culture. 
Such  an  agreement  involves  the  -use  of  tiis  land,  and 
therefore  amounts  to  a  contract  for  a  lease,  and  must 
be  evidenced  accordingly.  (Bac.  Abr.  Leases;  Id.  (C) ; 
U.  States  V.  Gratiot,  14  Pet.  5:^6.)  Another  distinc- 
tion must  be  glanced  at,  which  is  applicable  to  both 
statutes, — namely,  the  distinction  between  a  license 
and  an  interest  in  the  land.  A  license  is  not  within 
either  statute.  It  is  defined  to  be  an  authority  to  do  a 
particular  act'  or  series  of  acts  upon  another's  land, 
without  possessing  any  estate  therein.  It  is  revocable 
before  or  after  it  is  exercised  in  whole  or  in  part,  sup- 
posing it  to  be  truly  a  license,  and  to  confer  no  interest 
in  the  land;  but  it  is  not  so  revocable  as  to  expose 
the  party  licensed  to  an  action  for  what  he  has  done 
under  the  license,  as  for  a  tort.  Nor  is  it  less  revoca- 
ble Ijecause  thereby  the  licensee  will  prove  to  have  made 
expenditures  useless  to  him.  All  that  he  can  claim  is 
to  have  a  reasonable  time  to  remove  from  the  premises 
structures  or  cliattels  which  he  may  have  put  there,  on 
the  faith  of  the  license.  (1  Washb.  R.  Prop.  412,  & 
seq;  2  Am.  L.  C.  684,  &  seq.)  Our  statute  includes  a 
contract  between  a  purcliaser  of  land  and  a  third  per- 
son for  an  interest  in  the  property,  whether  made  be- 
fore the  purchase  or  afterwards;  so  that  if  such  agree- 
ment be  not  in  writing,  &c.,it  is  incapable  of  being  en- 
forced. (Henderson  v  Hudson,  1  Munf.  510;  "Walker 
v.  Herring,  21  Grat.  680.)  Whether  contracts  touching 
trusts  in  lands  are  wdthin  our  statute,  has  not  been  ad- 
judged ;  but  it  would  seem  that  little  doubt  can  exist  that 
tliey  are.  In  England  all  doubt  is  ob\iated  by  §  7,  of 
the  statute  of  frauds  (29  Car.  II,  c.  3),  which  requires 
all  creations  and  declarations  of  trusts  to  be  in  writing, 
signed  by  the  party,  or  by  last  will;  whilst  §  8  excepts 
resulting  iinplied,  o.ivl  constructive  trusts.  (2  Washb. 
E.  Prop.  191-2  ) 

As  to  what  is  to  be  put  in  writing,  under  our  statute, 
it  is  the  contract  for  the  sale  of  land,  or  for  the  lease 
thereof  iov  more  than  a  year.  K,  therefore,  it  is  a.  pre- 
sent sale,  or  a  irriisent  lease,  and  not  a  contract  for  one, 
the  case  is  not  within  this  statute,  but  is  governed  by 
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tlie  statute  of  conrei/ances.  (V.  0.  1873,  c.  112,  §  1.) 
To  require  the  contract  to  be  in  writing,  of  course  re- 
quires its  terms  to  be  contained  therein,  and  would  also 
require  the  conslderution  to  be  expressed  (althougli  the 
■sNord  promise  would  not),  were  it  not  that  the  statute 
expressly  declares  the  contrary. 

Finally,  in  respect  to  the  ienn.s  of  the  statute,  it  is 
required  that  the  ^vriting  shall  be  signed  by  \X\e  party 
to  he  charged  therehy,  or  liis  agent. 

It  is  important  to  observe,  that  if  the  contract  for 
lands  be  ex'ecuted  by  the  delivery  and  acceptance  of 
].x)ssession,  it  is  not  within  the  statute  of  parol  agree- 
ments, however  the  case  may  be  influenced  still  by  the 
statute  of  conveyances.  Hence,  if  upon  a  contract  of 
lease  for  a  term  of  years,  the  lessee  has  entered  and  oc- 
cupied the  premises,  an  action /(>/■  the  rent  is  not  liable 
to  be  repelled  under  the  statute  of  parol  agreements, 
whether  the  original  contract  were  in  writing  or  not. 
(Teal  V.  Anty,  2  Br.  &  B.  100 ;  Griffith  v.  Young,  12 
East.  513-516;  Addis.  Contr.  9i.)  And  it  has  often 
been  held,  that  if  a  parol  contract  be  made  for  the  sale 
of  lands,  of  which  a  conveyance  is  afterwards  made 
and  accepted  by  the  vendee,  the  contract,  as  it  respects 
the  land,  is  thereby  consummated,  and  is  liable  to  no 
objection  from  the  statute  of  parol  agreements.  Hence, 
an  action  may  be  brought  to  recover  the  purchase- 
money;  and  that,  although  it  be  acknowledged  in  the 
conveyance  to  have  been  paid,  if  it  can  be  proved  not 
to  have  been  paid,  such  an  acknowledgment  being  re- 
garded as  merely  formal.  (Shephard  v.  Little,  14 
Johns.  (N.  Y.)  210;  Bowen  v.  Bell,  20  Johns.  340; 
Goodwin  v.  Gilbert,  9  Mass.  514;  Pomeroy  v.  Win- 
ship,  12  Mass.  514;  Wilkinson  v.  Scott,  17  Mass.  249.) 
2".  What  amounts  to  a  Contract  for  the  sale  or  lease  of 
Lands  in  Virginia. 

The  writing  may  be  ever  so  informal,  if  it  be  intelli- 
gible and  reasonably  certain,  setting  forth  the  land  to 
which  the  contract  relates,  the  estate  or  interest  con- 
tracted for,  and  the  terms  of  payment.  It  may  be  in 
print  or  in  manuscript,  written  with  ink  or  with  lead 
■  pencil,  and  is  not  required,  like  a  deed,  to  be  on  paper 
or  parchment ;  but  may  be  inscribed  on  stone,  steel, 
leather,  linen,  wood,  or  otherwise,  so  it  be  only  in 
writing.  And  although  the  writing  must  have  had 
the  final  assent  of  the  parties,  it  is  not  requsite  that  it 
be  delivered.  Hence,  an  undelivered  deed,  whilst  not 
good  as  a  deed,  may  yet  be  good  as  a  contract,  suppos- 
ing it  to  contain  the  bargain  concluded  between  the 
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parties.  (Brent  v.  Green,  6  Leigh,  16;  Bowles  v. 
Woodson,  6  Grat.  78 ;  Panuill  v.  McKinley,  9  Grat. 
1 ;  Newl.  Cont.  165,  &  seq.)  And  as  it  is  immaterial 
in  what  form  the  agreement  is,  so  the  parties,  the  sub- 
ject-matter, and  the  terms  are  clearly  expressed  therein, 
it  may  be  as  well  by  letters  as  otherwise,  or  it  may  be 
by  a  clear  and  distinct  reference  to  some  other  writing; 
but  the  connection  between  the  writings  cannot  be  es- 
tablished by  parol;  it  must  appear  clearly  by  a  refer- 
ence contained  in  the  writing  signed,  to  the  other 
writing.  (JSTewl.  Cont^  165-'6,  168-9;  Clinan  v. 
Cooke,  1  Sch.  &  Lef r.  22 ;  Fitzhugh  v.  Jones,  6  Munf. . 
83;  Stratford  v.  Bosworth,  2  Ves.  &  B.  341;  Kennedy 
V.  Lee,  3  Meriv.  441 ;  Huddleston  v.  Briscoe,  11  Ves. 
591 ;  2  Lom.  Dig.  45,  &  seq  ) 

The  statute  requires  the  writing  to  he  signed  hy  the 
party  to  he  charged,  or  his  agent.     Hence,  altliough  the 
terms  of  the  contract  be  set  out  in  writing  ever  so 
plainly,  and  be  ever  so  solemnly  assented  to,  yet  if  it 
be  not  signed,  it  does  not  avail  within  the  statute;  so 
that,  as  a  deed  is  said  at  common  law  not  to  require  to 
be  signed,  an  instrument  might  possibly  operate  as  a 
deed,  to  convey  lands  under  our  statute  of  conveyances 
(V.  0.  1873,  c.  112,  §  1),  whilst  it  would  not  be  suffi- 
cient as  a  contract  of  sale,  under  tlie  statute  of  parol 
agreements,  which  we  are  now  considering.     However 
this  may  be,  it  is  certain  the  writing  must  be  signed 
under  the  latter  statute ;  and  the  fact  that  the  party's 
agent,  or  even  the  party  himself,  wrote  the  contract, 
does  not  necessarily  make  his  name  appearing  therein 
a  sufficient  signing,  unless  it  appears  that  the  writing 
contains  the  terms  of  final  agreement,  and   that  the 
name  was  designed  as  a  signature.     There  is  no  partic- 
ular place  which   the  name  must  occupy  in  order  to 
constitute  it  a  signature  ;  nor  is  it  necessarily  the  sign 
manual  of  the  party  or  of  his  agent.     It  is  enough  if  it 
be  affixed  in  the  presence  and  by  the  direction  of  the 
party  himself,  or  his  agent,  as  the  case  may  be ;  and 
may  be  at  the  b(>ginning  or  the  end,  or  in  the  middle, 
provided  only  the  collocation  and  connexion  be  such  as 
to  authenticate  the  whole  instrument.     So  it  is  a  signa- 
ture, (because  it  authenticates  the  instrument,  which  is 
what  the  statute  aims  at,)  although  it  consists  of  the 
surname  only,  or  even  merely  of  the  initials.      The 
courts  have  gone  so  far  as  to  hold  that,  as  the  only  pur- 
pose of   the  statute   was  to  cause  the  writing   to  be 
authenticated,  if  a  person  knowing  the  contents  should 
sign  it  only  as  a  witness,  it  is  a  signing  within  the 
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statute.  (Newl.  Cont.  1,72  &  seq ;  Stokes  v.  Moore,  1 
P.  Wms.'770  note;  S.  C.  1  Cox,  211;  Welford  v. 
Beazley,  3  Atk.  503;  Coles  v.  Trecothick,  9  Yes.  234; 
Ogilvie  V.  Folijanibe,  3  Meriv.  62  ;  Phillimore  v.  Barry, 
1  Campb.  513  ;  Ai-genbright  v.  Campbell  &  al,  3  H.  & 
M.  187  ;  2  Lom.  Dig.  4:4.)  It  is  not  necessary  that  the 
writing  should  be  signed  by  hoth  parties  ;  it  is  enough 
if  it  be  signed  by  the  party  to  he  charged  ;  nor  does 
this  doctrine  conflict,  as  Lord  Redesdale  supposed  in 
Lawrenson  v.  Butler,  1  Sch.  &  Lefr.  13,  with  the  prin- 
ciple that  in  every  contract  there  must  be  muttiality  of 
obligation,  for  the  statute  determines  nothing  as  to  the 
obligation  of  the  contract,  but  only  forbids  any  action 
to  he  brought  thereon,  unless  the  contract  be  in  ivriting, 
&c.;  and  moreover,  when  the  other  party  institutes 
proceedings  upon  the  contract,  he  thereby  in  writing 
consents  to  it.  (Newl.  Contr.  171 ;  2  Lom.  Dig.  43 ; 
Fowle  V.  Freeman,  9  Ves.  351 ;  Seton  v.  Slade,  7  Yes. 
265  ;  Ballard  v.  Wallter,  3  Johns.  Cas.  60 ;  Clason  v. 
Bailey,  14  Johns.  486.)  When,  however,  the  appli- 
cant for  the  enforcement  of  the  contract  is  the  only 
party  who  has  signed  it,  the  statute  bars  the  proceed- 
ing. (Newl.  Contr.  171  )  The  contract,  it  will  be  i-e- 
membered,  may  be  as  well  authenticated  by  the  signa- 
ture o/  the  agent  as  of  the  party  himself.  Nor  is  it 
needful  that  the  authority  of  the  agent  should  be  in 
writing,  altliough  it  must  be  satisfactorily  proved,  and 
the  agent  must  conform  to  it ;  nor  is  the  principal 
bound  beyond  the  extent  of  the  authority  he  delegates 
(Newl.  Contr.  175 ;  2  Lom.  Dig.  45  ;  Coles  v.  Treco- 
thick, 9  Yes.  250 ;  Clason  v.  Bailey,  14  Johns.  490 ; 
Yerby  v.  Grigsby,  9  Leigh,  387) ;  and  from  the  case 
of  Yerby  v.  Grigsby  it  seems  that  the  agent  may  sign 
his  own  name  to  the  contract,  and  will  thereby  bind  his 
principal.  It  has  been  for  a  considerable  time  estab- 
lished that  an  auctioneer  is  at  the  sale  the  agent  of  both 
parties,  and  by  then  writing  their  names  in  connection 
with  a  minute  of  the  contract,  showing  the  subject,  the 
parties,  and  the  terms,  will  bind  either  or  botb  under 
the  statute.  And  notwithstanding  the  maxim,  delegatus 
non  potest  delegare,  it  has  been  held,  apparently  from 
the  necessity  of  the  ease,  that  an  entry  made  by  the 
auctioneer's  cleric  is  of  like  validity  as  if  made  by  tlie 
auctioneer  himself.  The  auctioneer's  power,  however, 
to  bind  the  purchaser,  continues  only  in  immediate 
connection  with  the  sale,  and  must  be  exercised  at  the 
lime  and  on  the  spot.  With  regard  to  the  seller,  tlie 
auctioneer  is  his  agent  peculiarlj-,  selected  and  paid  by 
49 
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him,  and  acting  in  his  interests;  and  as  to  him,  there- 
fore, the  agency  is  justly  regarded  as  continuing  until 
the  close  of  the  whole  transaction.  Finally,  it  should 
be  remembered,  that  one  party  cannot  be  the  agent  for 
the  other,  not  the  seller  for  the  purchaser,  nor  the  pur- 
chaser for  the  seller.  (Farebrother  v.  Simmons,  5  B. 
&  Aid.  (Y  E.  C.  L.)120.)  In  Brent  v.  Green,  men- 
tioned below,  the  sale  was  made  by  a  deputy  sheriff  act- 
ing for  liis  principal,  and  the  subject  sold  was  the  land 
of  an  insolvent  debtor,  which  he  had  surrendered  upon 
taking  the  insolvent  debtor's  oath  The  deputy  sheriff 
acting  as  auctioneer,  made  a  rude  memorandum  on  a 
bit  of  paper,  setting  forth  what  it  was  he  was  selling, 
the  price  bid,  and  the  name  of  the  purchaser.  The 
purchaser  resisted  the  enforcement  of  the  contract 
upon  the  ground  that  eveii  if  an  auctioneer  was  in  gen- 
eral the  agent  of  both  parties,  it  could  not  be  so  here, 
for  the  auctioneer  was  himself  the  vendor.  The  objec- 
tion was  overruled,  the  court  holding  that  it  was  estab- 
lisJied  law  that  the  auctioneer  was  the  agent  of  both 
parties,  as  above  explained,  and  that  the  deputy  shei-ift 
in  the  case  under  consideration,  who  was  the  auctioneer, 
was  not  the  vendor,  but  the  high  sheriff'  was,  the  pro- 
perty of  the  insolvent  being  vested  by  law  in  him. 
(Brent  v.  Green,  6  Leigh,  16  ;  Smith  v.  Jones,  7  Leigh, 
165 ;  Walker  v.  Herring;,  21  Grat.  682 ;  McComb  v! 
Wright,  4  Johns.  C.  R.  659  ;  Gill  v.  Bicknell,  2  Cush. 
355  ;  Mews  v.  Carr,  1  H.  &  Norm.  484  ;  Buckmaster 
V.  Harrop,  13  Ves.  456.) 
3™.  Exceptions  to  the  Application  of  the  Statute. 

Exceptions  to  the  application  of  the  statute  of  parol 
agreements  arise  in  equity,  in  the  four  cases  following, 
viz:  (1),  Where  the  reducing  of  the  agreement  to  writ- 
ing, or  the  signing  of  it,  is  prevented  hy  the  fraud  of 
the  opposite  party;  (2),  Where  the  agreement  has  been 
partly  performed;  (3),  Where  upon  application  to  a 
court  of  equity  to  enforce  the  contract,  the  answer  con- 
fesses the  contract;  and  (4),  In  case  of  sales  made  under 
decree  of  a  court  of  chancery. 

^  w.  e. 

1°-  Wiiere  the  Reducing  of  an  Agreement  to  writing,  or 
the  Signing  is  prevented  hy  Fraud. 

When  by  the  fraud  of  the  opposite  party,  it  has 
been  brought  about  that  the  agreement  has  not  been 
put  into  writing,  or  has  not  been  signed,  a  court  of 
equity  will  carry  the  agreement  into  effect,  without 
regard  to  the  statute.  It  would  indeed  be  a  singular 
anomaly  were  it  otherwise ;  for  then  a  statute  of  wliich 
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one  principal  object  was  to  pi'event  fraud,  would  be 
made  to  minister  to  and  assist  it.  Thus,  where  a 
lather,  on  a  treaty  for  tlie  mari-iage  of  his  daughter 
with  the  plaintiti",  executed  a  writing  comprising  the 
terms  of  tlie  agreeuient,  and  afterwards,  designing  to 
elude  it,  directed  his  daughter  to  get  the  plaintiff  to 
deliver  it  up,  and  then  to  rnarry  him,  which  she  did, 
the  plaintiff  was  relieved.  And  in  another  case, 
where  instructions  were  given,  and  preparations  made 
for  the  drawing  of  a  marriage-settlement,  but  before 
the  completion  of  it,  tlie  woman  was  induced  by  the 
assurance  and  promise  of  the  man  to  perform  it,  to 
marry  him,  equity  notwithstanding  enforced  it. 
(Moiitacute  v.  Maxwell,  1  P.  Wms  618;  ISTewl. 
Contr.  179  &  seq.;  2  Lom.  Dig  49,  50.) 
2".  Where  the  Agreement  has  \i&&a.  partly  performed. 
Where  a  parol  agreeuient  for  thepurchase  and  sale 
of  lands  lias  been  in  part  performed,  and  the  act  of 
part-performance  places  the  plaintiff  in  a  situation 
which  is  a  fraud  upon  him  unless  the  agreement  is 
executed,  the  courts  of  equity  will  not  permit  the  de- 
fendant to  protect  himself  against  the  execution  of 
the  contract,  by  alleging  that  it  was  not  in  writing. 
I  That  would  be,"  as  has  been  pithily  said,  to  sanction 
fraud  in  order  to  prevent  perjury,  (Newl.  Contr.  181, 
Heth  V.  Wooldridge,  6  Rand.  607;  Wilde  v.  Fox,  1 
Kand.  165.)  And  although  it  lias  been  lamented 
that  the  com-ts  of  equity  ever  departed  in  this  partic- 
ular from  the  precise  terms  of  the  statute,  yet  the 
jurisdiction  is  now  too  firmly  established  to  be  shaken 
otherwise  than  by  statute. 

It  will  be  observed  that  it  is  always  necessary  that 
the  terms  of  the  contract  should  be  satisfactorily 
proved,  (for  de  non  apparentihus  et  de  non  existentibus 
eitdein.  ratio  est) ;  and  if  that  cannot  be  done,  the  con- 
,  tract  cannot  be  inforced,  whatever  act  or  acts  of  part- 
performance  may  be  shown,  although  under  circum- 
stances of  special  equit}',  the  court  will  decree  com- 
pensation to  be  made  to  the  extent  of  the  purchase- 
money  paid,  and  the  value  of  beneiicial  and  lasting 
improvements  made  by  the  purchaser  (2  Lom.  13ig. 
51-2;  Eowton  v.  Eowton,  1  H.  &  M.  92;  Anthony 
V.  Leftwich,  3  E.and.  238;  Payne  v.  Graves,  5  Leigh, 
661;  McComas  v.  Easley,  21  Grat.  23;  Wright  v. 
Puckett,  22  Grat.  370.)  It  may  be  observed  further, 
that  in  later  times  the  prevailing  disposition  of  the 
courts  is  to  uphold  the  statute,  as  a  wholesome  safe- 
guard against  perjury  and  fraud,  there  being  a  senti- 
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ment  of  regret,  as  already  observed,  that  the  excep- 
tion of  part-performance  was  ever  allowed  at  all.  At 
all  events,  the  doctrine  is  reluctantly  applied,  and 
never  further  than  adjudged  cases,  and  the  principles 
established  by  them,  require.  ("2  Lom.  Dig.  56; 
Anthony  v.  Leftwich,  3  Eand.  238.) 

The  circumstances  of  part-performance  to  take  the 
case  out  of  the  statute,  and  to  induce  the  court  of 
equity  to  decree  specific  execution  of  a  parol  contract 
for  lands,  must  have  the  following  characteristics,  viz: 
(1),  There  must  be  an  act  done,  and  merely  abstain- 
ing from,  an  act  is  not  sufficient;  (2),  The  act  must  be 
done  by  the  party  seeking  the  aid  of  the  court;  (3), 
The  act  must  be  done  unequivocally  in  consequence 
of  the  agreement,  with  a  design  to  perform  it,  and  be 
such  as  but  for  the  agreement  would  not  have  been 
done;  and  (4),  The  act  must  be  of  a  character  incap- 
able of  compensation  in  damages. 
W.  C. 
1°-  There  must  be  an  Act  done,  and  merely  abstaining 
frotn  an  Act  is  not  sufficient. 

Thus,  if  two  persons  desire  portions  or  all  of  the 

same  tract  of  land,  and  in  order  not  to  inflame  the 

price,  it  is  agreed  by  ^a?'0^  between  them,  tljat  one 

alone  shall  offer  to  buy,  and  that  they  will  share  the 

land  in  agreed  proportions,  tlie  abstaining  trom  the 

^  act  of  bidding  or  offering  for  the  land  is  not  such  an 

act  of  part-performance  as  will  warrant  the  court  of 

equity  to  decree  specific  execution  of  the  agreement, 

however  clearly  proved.     (Newl.  Coiitr.  195-'6;  Lo- 

mas  V.  Bailey,  2  Vern.  627;  Henderson  v.  Hudson, 

1  Miinf.  510;   Heth  v.  Wooldridge,  6  Eand.  611; 

Walker  v.  Herring,  21  Grat.  678.) 

2°-  The  Act  must  be  done  by  the  Party  who  seeks  the 

aid  of  the  Court. 

This  follows  from  the  foundation  itself  of  the  doc- 
trine under  consideration ;  for  it  is  impossible  that 
the  plaintiff  can  be  placed  in  a  situation  where  not 
to  enforce  the  contract  would  be  a  fraud  upon  him, 
by  an  act  of  part-performance  d(rae  by  the  opposite 
party,  or  by  any  one  but  himself.  (Newl  Coutr. 
188:  Buckmaster  v.  Harrop,  7  Ves.  341,  346  )  It 
is  sometimes  said  loosely,  that  delivery  of  possession 
to  the  vendee  is  an  act  of  part-performance  which 
will  justify  the  court  in  compelling  the  vendor  to 
execute,  the  contract  at  tlie  vendee's  instance;  and 
this  has  been  thought  by  some  to  be  an  exception  to 
this  second  principle;  but  it  is  the  taking  possession 
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by  the  vendee,  and  not  the  delivery  of  possession  by 
tlie  vendor,  which  constitutes  the  equity  of  the  case. 
(Newl  Contr.  182,  &c.) 
3°.  The  Act  must  be  done  unequivocally,  in  conse- 
quence of  the  Agreement,  with  a  design  to  perform 
it,  and  be  such  as,  but  for  the  agreement,  would  not 
have  been  done. 

Wright  V.  Puckett,  22  Grat.  370;  Pierce  v.  Catron, 
23  Grat.  588. 

Heiice,  delivery  of  possession  by  vendor  is  ground 
for  a  suit  by  liim,  as  taking  possession  by  the  vendee 
is  on  his  part.  And  the  vendee's  case  is  much 
strengthened  wJien  he  has  laid  out  liis  money  in  im- 
provements on  the  land.  (Newl.  Contr.  181-184; 
Anthony  v.  Leftwich,  3  Hand.  238;  Payne  v.  Graves, 
5  Leigh,  561;  Pigg  v.  Corder,  12  Leigh,  80;  Com'th 
V.  Eicks,  1  Grat.  427;  Panill  v.  McKinley,  9  Grat. 
1.)  Hence,  too,  the  mere  continmng  in  possession, 
by  one  who  has  the  possession  already,  under  a 
former  interest  (e.  (/.  under  a  lease),  not  involving  any 
new  act,  or  at  least  any  unequivocal  act,  is  in  general 
not  sufficient  on  eitlier  side,  whether  of  vendor  or 
vendee.  It  is  said,  however,  that  if  the  tenant,  after 
the  expiration  of  the  old  lease,  not  only  continues  in 
possession,  but  pays  an  increase  of  rent,  according  to 
tlie  terms  of  a  parol  contract  for  a  new  lease,  to  com- 
mence on  the  expiraticm  of  tlie  old  one,  it  is  such  an 
a(-t  of  part-performance  as  will  take  the  case  out  of 
the  statute;  which  must  be  because  the  payment  of 
the  increased  rent  renders  the  continued  possession 
unequivocal ;  for  it  is  believed  that  it  is  the  continu- 
ing in  possession,  thus  ascertained  to  be  in  fulfilment 
of  tlie  parol  contract,  and  not  the  mere  payment  of 
the  rent,  which  constitutes  the  act  of  part-perform- 
ance. (Newl.  Cont.  184  &  seq;  2  Lom.  Dig.  52.) 
The  expenditure  of  money  by  the  lessee  in  improve- 
ments on  tlie  premises,  and  especially  if  the  expendi- 
tui-e  was  made  in  pursuance  of  the  stipulations  of 
the  lease,  or  with  the  knowledge  of  the  lessor,  will 
also  render  the  act  of  continuing  in  possession  an 
unequivocal  act  of  part-performance  by  the  lessee, 
and  will  entitle  him  to  a  specific  execution  of  the 
parol  contract.  (ISTewl.  Cont.  185-6 .  2  Lom.  Dig. 
52-'3.)  When  the  (contract  is  entire,  and  embraces 
several  parcels  of  land,  delivery  of  possession  of  any 
one  of  them  by  the  vendor,  or  taking  jjossession  by 
the  vendee,  will  take  the  case  as  to  all  the  parcels,  out 
of  the  statute.      (2  Lom.  Dig.  53.) 
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The  viewing  of  the  estate  by  the  parlies,  having  it 
or  the  timber  on  it  valued,  giving  directions  for  a 
conveyance,  and  the  like,  are  not  acts  of  part-perform- 
ance, but  are  merely  introductory  and  preliminary 
to  a  contract,  and  at  most  equivocal.  (Newl.  Contr. 
196— '7.)  In  this  aspect  it  is,  (namely,  that  the  acts 
shall  not  be  equivocal,)  that  tiie  conduct  of  the  ap- 
plicant for  a  specific  execution  may  ascertain  what 
would  otlierwise  have  been  an  act  of  part-perform- 
ance, not  to  be  such.  Thus,  where  the  vendee  has 
taken  j^ossession  of  the  premises,  and  paid  part  of  the 
purchase-money,  and  being  sued  for  the  residue,  de- 
feats the  action  by  pleading  tlie  statute  of  parol  agree- 
ments, he  cannot  afterwards  have  in  equity  a  specific 
execution  of  the  contract  which  lie  has  disaffirmed 
and  abandoned,  but  is  entitled  only  to  have  the  pur- 
chase-money he  has  paid  refunded  to  him.  (2  Lom. 
Dig.  56  ;  Payne  v.  Graves,  5  Leigh,  567.) 

To  this  general  doctrine,  that  an  act  of  part-per- 
formance, whicli  being  irrevocal^le  and  incapable  of 
compensation,  would  place  the  party  in  a  situation 
which  would  be  a  fraud  upon  him  if  the  contract 
were  not  performed,  entitles  him  to  a  specific  execu- 
tion, there  is  a  very  notable  exception  in  the  case  of 
contracts  of  'nvirriage  settlement.,  which,  like  contracts 
for  the  sale,  &c.  of  lands,  are  required  to  be  in  writ- 
ing, and  signed  i)y  the  party  to  be  charged.  One 
would  think  that,  although  the  contract  in  such  case 
were  by  parol  only,  yet  if  the  party  complaining  has 
married  the  other  in  fulfilment  of  the  agreement,  the 
marriage  was  peculiarly  an  act  of  part-performance, 
whicli  would  warrant  and  demand  the  intervention 
of  equity.  It  has  been  held  otherwise,  however,  upon 
the  ground  that  the  statute  clearly  designed  that  set- 
tlements in  consideration  of  marriage  should  be  in 
writing,  but  that  no  settlement  can  fairly  be  said  to 
be  in  consideration  of  marritige,  until  the  marriage 
takes  place:  and  to  hold  that  marriage  is' such  an  act 
of  part-performance  as  may  dispense  with  the  writ- 
ing, would  virtually  be  to  repeal  that  clause  of  the 
statute.  (Xewl.  Cont.  182;  Montacute  v.  Maxwell, 
1  P.  Wms  618;  Bedding  v.  Wilkes,  3  Pro.  C.  C. 
400;  Dundass  v.  Dutens,  1  Yes.  Jun'r,  196.)  Where 
indeed,  reducing  the  agreement  to  writing,  or  the  sign- 
ing of  it,  has  been  prevented  })y  the  fraud  of  the  op- 
posite party,  who  is  resibting  the  execution  of  it,  on 
tliat  as  an  independent  ground,  the  court  will  pro- 
ceed to  enforce  the  parol  agreement.      (Cookes  v. 
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Mascall,  2  Vern.  200 ;  Douglas  v.  Vincent,  Id.  202 ; 
Newl.  Cont.  193-'4.) 
4°.  The  Act  of  alleged  Part-performance  must  be  of  a 
character  incapable  of  Compensation  in  Damages. 

It  is  manifest,  if  the  act  is  capable  of  compensation 
in  damages,  that  it  cannot  be  justly  said  to  place  the 
plaintiff  in  a  situation  which  would  be  a  fraud  upon 
him,  unless  the  agreement  were  specifically  enforced, 
and  therefore  the  only  ground  of  the  cognizance  of 
equity  in  such  case  fails.  Accordingly,  it  is  now  es- 
tablished, notwithstanding  some  early  fluctuations  of 
opinion  in  the  English  court  of  chancery,  that  the 
mere  payment  of  \he purchase-money,  in  whole  or  in 
part,  is  not  a  sufficient  act  of  part-performance;  for 
the  money  may  be  repaid  with  interest,  and  then  the 
parties,  as  Lord  Redesdale  observes,  will  be' just  as 
they  were  before.  (Newl.  Cont.  187-'8;  Clinan  v. 
CooJve,  1  Sch.  (to  Lefr.  41 ;  Ex-parte  Hooper,  19 
Yes.  480;  Jackson  v.  Cutright,^5  Munf.  318;  An- 
thony V.  Leftwich,  3  Rand.  255 ;  Allen  v.  Smith,  1 
Leigh,  231;  2  Lom.  Dig.  54.)  So,  for  a  like  reason, 
if  the  consideration  was  not  money,  but  services  and 
labor,  if  the  latter  were  capable  of  being  fairly  esti- 
mated in  money,  they  will  not  amount  to  an  act  of 
part-performance.  (2  Lom.  Dig  34.)  Whether  the 
fact  that  the  vendor  is  insolvent,  so  as  to  make  the 
recovery  of  the  purchase-money  which  has  been  paid 
impracticable,  is  not  known  to  have  been  decided ;  but 
as,  in  that  event,  not  to  compel  the  execution  of  the 
contract  would  operate  a  fraud  upon  the  purchaser, 
it  would  seem  to  come  within  the  principle  upon 
which  a  court  of  equity  founds  its  action  in  such 
cases.  (See  2  Stor.  Eq.  §  Y60,  761.) 
3"-  Where  the  Parol  Agreement,  upoa  a  Bill  in  Equity 
to  enforce  it,  is  Confessed. 

It  is  now  the  acknowledged  doctrine  that,  if  upon 
a  bill  in  equity  to  compel  the  execution  of  a  parol 
contract,  as  to  wlii(;h  there  has  been  no  part-perform- 
ance, and  the  defendant  by  his  answer  confesses  the 
agreement  without  insisting  on  the  statute,  the  court 
will  decree  the  execution ;  for  there  can  be  no  danger 
in  such  cases  either  of  fraud  or  perjury,  wliich  it  was  the 
object  of  tlie  statute  to  prevent  (Newl.  Cont.  198-'9; 
Cottington  v.  Fletcher,  'Z  Atk.  155;  Lacon  vMertins,  3 
Atk.  3) ;  and  if  he  admits  tliecontract  in  his  answer  to 
the  original  bill,  and  submits  to  perform  it,  he  cannot 
take  advantage  of  the  statute  afterwards,  in  an  answer 
to  an  amended  bilL     (Spurrier  v.  Fitzgerald,  6  Ves. 
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548.)  But  where  the  defendant  by  his  answer  admits 
the  contract  as  set  forth  in  the  bill,  but  insists  on  the 
statute,  the  court  cannot  withhold  the  benefit  of  it 
from  him,  the  admissions  in  his  answer,  however  ex- 
plicit, being  deemed  immaterial  in  oj-der  to  deprive 
him  of  the  protection  of  the  statute,  .(^ooth  v.  Jack- 
son, 6  Ves.  17;  Blogden  v.  Bradbear,  12  Ves.  466; 
2  Lom.  Dig.  56-'7.) 

4°.  Where  there  is  a  Deposit  of  Title-deeds,  as  a  Security 
for  Money. 

In  England  the  doctrine  has  prevailed  for  nearly  a 
century,  that  the  mere  deposit  of  title-deeds  upon  an 
advance  of  money,  without  a  word  passing,  mucli  less. 
any  writing,  gives  an  equitable  lien  on  the  land  for 
the  money,  even  against  a  purchaser  for  value,  with- 
^  out  notice.  This  very  extraordinary  nullification,  as 
far  as  it  goes,  of  the  statute-law  of  the  land,  was  first 
established  by  the  case  of  Bussel  v.  Kussel,  1  Bro.  C. 
C.  269,  and  has  since  been  often  regretted,  and  as 
often  confirmed.  (2  Tli.  Co.  Lit.  36,  n  (Z);  Coming, 
Ex-parte,  9  Yes.  118,  &  n  (1);  Ex-parte  iHaigh,  11 
Ves.  403-'4;  Hiern  v.  Mills,  13  Ves.  114;  Ex-parte 
Mountfort,  14  Ves.  606-'7;  Ex-parte  Langston,  17 
Ves.  227,  230-'31;  Ex-parte  Coombe,  17  Ves.  370- 
'71;  ^a;-j9arfe  Kensington,  2  Ves.  &  B.  83.)  It  seems 
that  the  idea  ought  to  have  been  effectually  repelled 
by  the  single  observation  made  by  Lord  Kenyon,  then 
at  the  bar,  and  of  counsel  against  the  doctrine, — '"the 
claim  is  against  the  law  of  the  land;  it  would  be 
charging  land  without  writing,  which  is  against  the 
fourth  clause  of  the  statute  of  frauds."  The  doctrine 
has  never  been  allowed  foot-hold  in  Virginia,  our 
courts  holding  it  to  be  in  absolute  conflict  with  the 
statute  of  parol  agreements  (V  C.  1873,  c.  140,  §  1) ; 
the  statute  of  conveyances  (V.  C.  1873,  c  112,  §  1); 
and  the -statute  of  registry  (V.  C.  1873,  c.  114,  §  5). 
(Colquhoun  v.  Atkinson,  6  Munf.  566;  McClanahan 
V.  Siter  &  als,  2  Grat.  280.) 

5"^-  Sales  under  a  Decree  of  the  Court  of  Chancery. 

In  the  case  of  Atto,  Gen.  v.  Day,  1  Ves.  Sen'r, 
221,  Lord  Hardwicke  was  of  opinion  that  the  common 
case  of  purchasers  '■^hefore  the  master"  or,  as  we 
should  say,  before  a  commissioner  of  the  court,  was 
certainly  out  of  the  statute,  the  ofiicial  character  of 
the  commissioner,  his  report  to  the  court,  and  the  sub- 
sequent action  of  the  court  upon  his  report,  being 
deemed   a  sufiicient   protection   against  perjury  and 
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fraud.     (1  Sugd.  Vend.  114;  Newl.  Contr.  204;  Brent 
,  V.  Green,  6  Leigh,  24.) 
4".  Docti'ine  as  to  the  discharge  hy  Parol  of  a  Written 
Contract  for  tlie  Sale  of  Lands. 

A  written  agreement  foi*  the  sale  or  lease  of  lands, 
under  the  statute,  supposing  it  to  he  not  under  seal, 
and  i)ei'haps,  if  it  is,  may  be  discliarged  verbally,  such 
suhscquent  verbal  agreement  ojierating  to  repel  the 
plaintiff^s  eqii'ity  to  enforce  the  written  contract  (Newl. 
Cont  209;  Gorman  v.  Salisbury,  1  Vern.  240;  Legal 
V.  Miller,  2  Ves.  Sen'r,  299,  376);  but  such  writren 
agreement  cannot  be  altered  or  aintrddided  in  par- 
ticular parts,  by  parol  evidence,  for  tliat  would  be  in 
conflict  witli  the  statute,  making  what  the  statute 
requires  to  be  altogether  in  writing,  to  depend,  in  part, 
on  verbal  evidence.  (Newl.  Cont.  204  &  seq;  2  Lom. 
Dig.  47;  Vance  v.  Walker,  3  H.  &  M.  288;  Wilson  v. 
Spencer,  11  Leigli,  261.) 

But  it  must  be  remembered  that  the  doctrine  which 
forbids  that  a  wi'itten  contract  shall  be  contradicted 
by  parol  evidence,  does  not  extend  to  prevent  proof  of 
a  mistake  or  fi-and  wliereby  the  writing  has  been  made 
t(j  hold  ditferont  language  tlian  was  intended  by  the 
party.  A  court  of  equity  has  always  jurisdiction  to 
rectify  such  mistake  or  fraud  upon  clear  proof  of  its 
existence,  and  to  reform  tlie  contract  according  to  the 
true  intent  and  purpose  of  the  parties.  (Newl.  Cont. 
207;  Pullen  v.  Mullen  &  al,  12  Leigl\,434;  Alexander 
&  Co.  V.  Newton  &,  als,  2  Grat.  266;  Shepherd  v.  Hen- 
derson, 3  Grat.  350.) 
5".  liemedies  upon  contracts  for  the  Sale  of  Lands. 

The  remedies  upon  executory  contracts  for  the  sale 
of  hmds  are  (1),  Bj-  action  at  law;  and  (2),  By  suit  in 
equity ; 
W.  C. 
1°.  liemedies  upon   Contracts  for  the  Sale  of  Lands  liy 
Action  in  the  Courts  of  Lav:!. 

The  scheme  of  the  legal  remedy  for  all  breaches  of 
contract,  whether  for  lands,  or  toucliing  any  other 
subject,  is  to  compensate  the  party  injured  by  the 
breach  of  the  contract,  -in  dainayes.  There  does,  in- 
deed, seem  to  have  been  in  use  at  some  period  a 
remedy  at  law  to  compel  the  vendor  to  convey  the 
premises  according  to  his  agreement;  but  the  only 
tra(,-e  of  such  a  proceeding  in  modern  times  is  to  be 
found  in  the  collusive  suit  known  as  i\  fine  (now  abol- 
ished even  in  England),  whereby  titles  to  lands  from 
the  earliest  periods  of  tlie  common  law  were  most 
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effectually  assured.  The  collusive  suit  in  that  case 
was  a  writ  of  covenant,  whereby  the  sheriff  was  com- 
manded to  requii-e  the  defendant  to  perform  to  the 
plaintiff  the  covenant  made  between  them  touching 
the  land  in  question,  or  to  show  why  he  had  not  done 
it.  (2  Bl.  Com.  349  &  seq;  Id.  449,  App'x.)  But 
no  such  action  for  tlie  purpose  of  compelling  specifi- 
cally the  observance  of  covenants  or  agreements  to 
convey  has  been  employed  in  England  for  several  cen- 
turies, nor  in  Virginia  at  all.  If  the  party  complain- 
ing of  the  breach  of  tile  contract  desires  to  compel  a 
specific  execution  of  it,  he  must  invoke  the  aid  of  a 
court  of  equity. 

Again,  the  party  complaining  must  generally  have 
recourse  to  equity,  when  he  has  been  so  far  delinquent 
in  point  of  time,  or  otherwise,  as  to  make  it  impossi- 
ble for  him  to  a  'er,  as  he  must  do  at  law,  that  he  has 
fulfilled  the  agreement  on  his  side;  for  equity  is  con- 
tent if  the  complainant  has  not  been  guilty  of  a  default 
seriously  hurtful  to  the  interests  of  the  other  party. 
(Jackson  v.  Ligon,  3  Leigh,  186.) 

And  lastly,  a  resort  to  equity  may  be  made  neces- 
sary by  the  contract  not  being  in  writing,  or  not  being 
signed  as  the  statute  requires;  for  a  court  of  law  de- 
mands a  rigorous  compliance  with  the  provisions  of 
the  statute;  whilst  equity,  as  we  have  seen,  allows  the 
circumstances  of  part  performance,  fraud,  &c.,  to  take 
the  case  out  of  its  influence 

The  action  at  law  may  of  course  be  instituted  by 
either  party,  so  that  the  most  convenient  arrangement 
of  the  subject  will  be  to  consider,  (1),  The  action  by 
the  vendor  against  the  vendee;  and  (2),  The  action  by 
the  vendee  against  the  Vendor; 
W.  C. 
1°  Action  by  Vendor  against  Vendee. 

Under  this  head,  the  student  is  asked  to  consider 
(1),  The  several  actions  to  which  the  vendor  may 
resort ;  (2),  The  circumstances  under  which  the  ven- 
dor is  entitled  to  maintain  an  atition;  and  (3),  The 
measure  of-  damages  which  the  vendor  may  recover; 
W.  C. 
IP.  The  Several  Actions  to  which  the  Vendor  may 

resoi't  against  the  Purchaser. 

If  the  contract  is  under  seal,  the  proper  action  for 

the  vendor  is  covenant;  if  not  under  seal,  the  proper 

action  for  him  is  trespass  on  the  case  in  assumpsit. 

(St   PL  16,  19;  Id.  (Tyler),  46,  49;  1  Chit.  PI.  131 

&  seq.  111  &  seq.) 
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2P.  The  circumstances  under  which  the  vendor  is  en- 
titled to  maintain  an  action. 

Wliatever  the  form  of  his  action  upon  the  con- 
tract of  sale  and  purchase,  the  vendor  must  show 
that  he  has  a  good  title  to  the.  land,  in  equity  as  well 
as  at  law.  (2  Sugd.  Yend.  203-'4  &  seq. ;  Maber- 
ley  V.  Robins,  5  Taunt.  625;  Shi^w  v.  Jukeman,  4 
East.  201,)  or  at  least  such  title  as  he  contracted  to 
convey,  although  he  is  not  bound  to  aver  an  offer  to 
convey,  unless  his  making  a  conveyance,  is  by  the 
terms  of  the  contract,  made  a  condition  precedent  to 
the  payment  of  the  purchase-money.  In  general,  how- 
ever, if  there  be  no  stipulation  to  the  contrary,  it  is  un- 
derstood that  the  agreement  of  the  purchaser  to  pay 
the  price,  and  of  the  vendor  to  convey  a  good  title, 
are  mutual  and  dependent,  and  the  vendor  must 
therefore  aver,  as  a  necessary  part  of  his  case,  not 
only  that  he  has  a  good  title,  but  that  he  has  made 
and  tendered  a  sufficient  conveyance,  according  to 
the  terms  of  tlie  contract ;  and  a  fortiori  must  there 
be  such  an  averment  where  the  conveyance,  by  the 
stipulation  of  the  contract,  is  to  precede  the  pay- 
ment of  the  purchase-money.  (1  Sugd.  Vend.  373-'4; 
2  Do  3  ;  Eoach  v.  Dickinson,  1  Grat.  154;  Brock- 
enbrough  v.  Ward,  4  Rand.  355.)  Where,  however, 
it  is  agreed  that  the  conveyance  is  not  to  be  made 
until  certain  conditions  are  complied  with,  such  as 
paying  an  instalment  of  the  purchase-money,  and 
securing  the  residue,  the  vendor  need  aver  no  more 
than  that  on  the  day  when  this  was  to  be  done,  he 
was  in  lawful  and  quiet  possession  of  the  land,  and 
was  ready  to  give  defendant  possession,  with  a  pro- 
per conveyance  (Moss  v.  Stipp,  3  Munf.  159.)  On 
the  other  hand,  wherever  the  payment  of  the  money 
is  appointed  for  a  day  named,  which  either  must, 
or  m;iy  come  before  the  conveyance  is  to  be  made, 
the  making  of  the  conveyance  is  not  a  condition 
precedent  to  the  recovery  of  the  money,  and  the 
vendor  need  aver  in  his  declaration  no  tender  of  a 
conveyance,  but  only  that  he  has  such  a  title  as  he 
stipulated  to  convey.  (Bailey  v.  Clay,  4  Rand.  346  ; 
Tliorp  V.  Thorp,  1  Salk.  171.)  And  lastly,  where 
{tlie  covenants  being  dependent,)  the  contract  to 
convey  is  on  the  part  of  the  vendor, — not  of  the 
vendor  and  his  heirs, — whilst  the  conti'act  to  pay 
is  on  the  part  of  the  purchaser  and  his  heirs, — and 
the  vendor  dies  before  conveying,  a  tender  of  a  con- 
veyance by  the  vendor'' s  heirs,  is  not  a  sufficient  com- 
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pliance  with  the  stipulation,  and  will  not  enable  tli& 
vendor's  representatives  to  recover  against  the  pur- 
chaser, for  the  latter  had  a  right  to  contract  for  a 
conveyance  from  the  vendor  himself  in  his  life-time, 
and  the  fact  that  the  covenant  did  not  extend  to  the 
vendor^s  heirs  is  understood  to  show  that  that  was 
the  intent.  (Spindle  v.  Miller,  6  Munf.  170;  Moore 
V  'Fitz-Ilandolph,  6  Leigh,  175.)  It  may  merit  con- 
sideration how  far  this  principle  is  superseded  in 
Virginia,  by  the  provision  of  the  statute,  that  wlien 

a  deed  uses  the  words  "the  said covenants,"  it 

sliall  have  the  same  effect  as  if  it  was  expressed  to 
be  by  the  covenantor  for  himself,  his  heirs,  personal 
representatives  and  assigns.  (V.  C.  1873,  c.  113,  §9.) 
In  all  cases  where,  in  pursuance  of  the  foregoing 
principles,  the  vendor  is  under  an  obligation  to  aver 
tlie  making  and  tendering  of  a  conveyance,  he  may 
be  excused  therefrom,  if  by  the  terms  of  the  agree- 
ment, the  vendee  is  to  prepare  the  coiiviy  ince  ;  as 
in  England  he  is  always,  if  there  be  no  stipulation 
on  the  subject,  whilst  with  us  the  more  logical  doc- 
trine prevails,  that  in  the  absence  of  stipulation,  the 
party  who  is  to  execute  the  deed  is  to  pi-epare  and 
tender  it.  (1  Sugd.  Vend.  374-5  ;  Tinney  v.  Ash- 
ley, 15  Pick.  546  ;  Wallace  v.  Shafer,  i2  Leigh, 
622.)  And  so  also,  he  is  excused  from  the  obliga- 
tion of  performance,  if  the  vendee  has  discharged 
liim  tlierefrom.  (Chit.  Cont.  307  ;  Jones  v.  Bark- 
ley,  3  Dougl.  684 ;  Philips  v.  Fielding,  2  Hen.  Bl. 
123  ;  Hawkins  v.  Kemp,  3  East.  443;  Wilmot  v. 
Wilkinson,  6  B.  &  Cr.  (13  E.  C.  L.),  506.) 
2fi .  The  Measure  of  the  Damages  to  be  recovered  by 
the  Vendor. 

The  proper  measure  of  damages  to  be  recovered 
by  tlie  vendor  is,  for  the  most  part,  the  stipulated 
price  of  the  property  sold;  for  in  general  he  cannot 
recover  at  all,  unless  he  sliows  himself  to  have  per- 
formed, or  to  be  read}'  and  able  to  perform  on  his 
side,  which  usually  supposes  the  vendee  to  be  witli- 
out  excuse  for  his  default,  and  entitles  the  vendor 
to  be  paid  the  purchase-money.  (2  Lom.  Dig.  60 ; 
Bailey  v.  Clay,  4  Kand.  346. i 
2°.  Action  at  Law  by  Vendee  against  Vendor. 

The  topics  will  follow  the  same  arrangement  as 
when  the  vendor  was  plaintiff;  namely,  considering 
(1),  The  several  actions  to  which  the  vendee  may 
have  recourse;  (2),  The  circmnstances  under  which 
the  vendee  is   entitled  to   maintain  an  action;  and 
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(3),  The   measure  of  the  damages  which  a  vendee 

may  recover. 
IP.  The  Several  Actions  to  which  the  Yendee  may 
have  Recourse  against  the  Seller. 

If  the  seller's  agreement  is  under  seal,  the  proper 
action  against  him  is  covenant;  if  not  under  seal, 
the  proper  action  is  trespass  on  the  case  in  assump- 
sit. (St.  PI.  16,  19;  Id.  (Tyler)  46,  49;  1  Chit. 
PL  131  &  seq.;  Id.  Ill  &  seq.) 
21'.  Tiie  Circumstances  under  which  the  Vendee  is  en- 
titled to  maintain  an  Action. 

The  purchaser  can  maintain  no  action  at  law,  any 
more  than  the  vendor,  unless  he  can  show  that  he 
lias  performed  on  his  side  every  condition  prece- 
dent stipulated  for  in  tlie  contract;  and  it  will  be 
remembered,  that  in  the  case  of  mutual  and  depen- 
dent covenants,  they  are  looked  upon  as  respec- 
tively conditions  precedent,  so  that,  if  the  title  is.  to 
be  conveyed,  and  the  purchase-money  paid  at  the 
same  time,  as  the  vendor  cannot  on  his  side,  as  we 
have  seen,  recover  the  purchase-money  without 
showing  that  he  was  at  tliat  time  able  and  offered 
to  convey  a  good  title,  so  the  purcliaser  cannot  re- 
cover either,  unless  on  his  side  he  is  able  to  show 
a  tender  of  the  purchase-money  at  that  time,  un- 
less he  has  been  discharged  fro;n  so  doing  by  the 
vendor.  In  England,  indeed,  the  rule  is,  tliat  he 
shall  also  prepare  and  tender  a  conveyance  for  the 
vendor  to  execute;  but  we  have  seen  that  a  more 
reasonable  doctrine,  in  the  absence  of  stipulation, 
prevails  witli  us,  namely,  that  lie  shall  prepare  the 
conveyance  whose  duty  it  is  to  make  it.  (Chit. 
Cont.  308 ;  1  Sugd.  Vend.  374  &  seq.) 

3'.  The  Measure  of  the  Damages  which  a  Vendee  may 
recover  of  the  Vendor. 

Tlie  doctrine  upon  this  subject  is,  that  where  the 
seller  does  not  complete  his  engagement,  so  that 
the  contract  is  unexecuted,  the  purchaser  may  at  his 
election,  affirm  the  agreement  by  bringing  an  ac- 
tion against  the  vendor  for  the  non-performance  of 
it,  to  be  compensated  by  such  damages  as  a  jury 
shall  assess;  or  he  may  disaffirm  the  agreement  ab 
initio,  and  bring  an  action  for  whatever  money  he 
may  have  paid  on  it,  as  so  much  money  had  and 
received  by  the  vendor,  to  his  use.  In  the  latter 
case,  the  measure  of  damages  is  uniformly  the  same, 
namely,  the  money  he  has  paid  with  interest;  in  the 
former  case  it  is  ordinarily  the  value  of  the  land  at 
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the  time  when  it  ought  to  have  been  conveyed  (less 
the  amount  which  he  has  not  paid),  with  interest 
for  the  time  for  which  he  may  be  accountable  for 
the  profits  to  the  true  owner,  together  with  tlie  ex- 
penses fairly  incurred  by  the  purchaser  in  investi- 
gatiiig  the  title,  whicli  lattei',  however,  he  can  re- 
cover only  as  special  damages,  upon  a  special  aver- 
ment. But  nothing  can  be  allowed  for  the  loss  of 
a  bargain,  even  though  there  may  have  been  an 
actual  increase  in  the  market  value  of  the  land,  and 
much  less  where  the  loss  is  of  a  more  purely  specu- 
lative character,  as  of  proiits  which  he  might  per- 
haps have  realized  by  advantageous  employment  of 
the  property,  or  otherwise.  (1  Sugd.  Vend.  367  & 
seq. ;  2  Do.  48  &  seq.;  2  Lom.  Dig.  62  &  seq. ; 
Flureau  v.  Thornhill,  2  W.  Bl.  1078 ;  Walker  v. 
Moore,  10  B.  &  Cr.  (21  E.  C.  L.),  416;  Stout  v. 
Jackson,  2  Eand.  132;  Threlkeld  v.  Fitzliugh,  2 
Leigh,  451;  Mills  v.  Bell,  3  Call.  320;  Thomp- 
son V.  Guthrie,  9  Leigh,  101;  Wilson  v.  Spencer, 
11  Leigh,  261,  277-8;  Newbrough  v.  Walker,  8 
Grat.  16;  Letcher  v.  Woodson,  1  Brock.  212; 
Hopkins  v.  Lee,  6  Whpat.  109.)  And  it  will  be 
observed  that  for  the  most,  part,  the  best  standard 
whereby  to  determine  the  value  of  the  land  is  the 
purchase-money  (Wilson  v.  Spencer,  11  Leigh,  261, 
277-''8  ;  Newbrough  v.  Walker,  8  Grat.  16;  Letcher 
V.  Woodson,  1  Brock.  212.) 

But  whilst  ordinarily  the- measure  of  the  damages 
to  be  recovered  by  the  purchaser  is  slach  as  has  been 
described,  yet  where. the  vendor's  breach  of  contract 
results  not  from  his  misfortune  in  proving  to  be  not 
entitled  to  land  of  which  he  in  good  faith  believed 
himself  to  be  the  owner,  but  frona  his  misconduct, 
or  from  his  undue  precipitancy ;  as  for  example, 
where  he  had  subsequently  conveyed  the  land  to 
another  person ;  or  where  he  has  entered  into  a 
contract  to  sell  before  he  had  himself  acquired  a  legal 
title  to  the  land.  In  such  cases  the  rule  allows  the 
purchaser  to  recover  not  only  the  value  of  the  land 
as  above  stated,  but  also  such  damages  as  may  com- 
pensate him  for  the  loss  he  has  sustained  by  the 
/  non-completion  of  his  purchase.     (2  Lom.  Dig.  63 

&  seq;  Walker  v.  Moore,  10  B.  &  Cr.  (21  E.  C.  L.) 
416  ;  Hopkins  v.  Glazebrook,  6  B.  &  Cr.  (13  E.  C. 
L  )  31  ;  Wilson  v.  Spencer,  11  Leigh,  261.)    . 
2°.  Remedies  upon  Contracts  for  the  Sale  of  Lands  by, 
Suit  in  Equity. 
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The  remedy  in  equity  upon  contracts  for  the  sale 
of  lands  may  be  either,  (1),  With  a  view  to  enforce 
their  specific  execution  ;  or  (2),  With  a  view  to  cancel 
or  rescind  them. 
W.  C. 
1°.  Suit  in  Equity  to  Enforce  Specific  Execution  of 
Contracts  for  the  Sale  of  Lands. 

Courts  of  equity  assume  to  decree  the  specific 
performance  of  contracts  upon  the  ground  that  tlie 
courts  of  common  law  afford  under  the  circumstances, 
either  no  redress  at  all,  or  an  inadequate  one.  These 
cases  happen  in  tlie  instances  following  : 

(1),  Where  the  right  to  bring  an  action  at  law  has 
been  lost  by  the  default  of  the  party  who  is  propos- 
ing to  seek  relief  in  equity ;  as  in  not  performing  a 
condition  precedent,  or  a  mutual  covenant.  To  sus- 
tain an  action  at  law,  performance,  as  we  have  seen, 
must  be  averred  according  to  the  very  terms  of  the 
contract.  Equity,  on  the  other  hand,  demands  no 
such  rigor,  and  if,  notwithstanding  the  plaintiff's  de- 
fault, it  be  conscientious  that  the  agreement  should 
be  performed,  it  will  be  decreed  accordingly.  (1 
Sugd.  Yend.  340 ;  Fry  on  Specific  Perform.  §  4  ; 
Davis  V.  Hone,  2  Scho,  &  Lefr.  341  ) 

(2),  Where  the  contract  has  not  been  reduced  to 
writing  and  signed,  in  consequence  of  fraud  prac- 
tised on  the  opposite  party.  (Cookes  v.  Marshal,  2 
Vern.  200;  Douglass  v.  Vincent,  Id.  202;  JSTewl. 
Contr.  193-4;  Fry  on  Spec.  Perform.  §378  &  seq; 
Ante,  p.  770-'71.) 

(3),  Where  parol  contracts  for  lands  have  been 
partly  performed  by  the  party  who  asks  the  aid  of  a 
court  of  equity.  (Newl.  Contr.  181,  &c. ;  Fry  on 
Spec.  Perform.  §  384  &  seq;  Ante  p.  771  &  seq.) 

In  the  three  cases  already  mentioned,  tlie  sole  re- 
dress is  to  be  found  in  equity ;  the  courts  of  law  be- 
ing incapable  of  affording  any  remedy. 

(4),  Where  damages  (the  only  mode  whereby  a 
court  of  law  seeks  to  redress  the' injury  of  a  contract 
broken)  would  constitute  an  inadequate  remedy 
therefor. 

This  last  is  the  most  usual  ground  upon  which  the 
aid  of  a  court  of  equity  is  invoked  to  enforce  specific 
execution  of  a  contract.  It  can  rarely  exist  in  the 
case  of  contracts  for  chattels;  and  if  it  occurs  more 
frequently  in  the  case  of  contracts  for  personal  ser- 
vices, it  is  practically  so  often  impossible,  in  the  na- 
ture of  things,  to  enforce  such  engagements,  that  the 
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attempt  is  seldom  made.  On  the  other  hand,  the 
ground  is  deemed  to  exist  always  in  contracts  for 
lands,  so  that  iucoraparal)ly  tlie  most  frequent  in- 
stances of  application  for  specific  performance  are 
found  in  cases  of  such  contracts,  and  of  contracts  for 
lands  and  chattels  togetlier,  at  an  aggregate  price. 
(2  Stor.  Eq.  §  716  &  seq,  746  &  seq ;  Fry  on  Spec. 
Perform.  §  10  &  seq;  Clarke  v.  Curtis,  11  Leigh,  559.) 
It  is  often  said  that  applications  to  a  c-ourt  of 
equity  for  the  specific  enforcement  of  contracts  are 
'  addressed  to  the  discretion  of  the  court,  and  so  they 
are;  for  it  is  not  every  contract,  even  for  lands,  as 
we  shall  see,  which  equity  undertakes  to  carry  into 
effect  But  it  would  be  a  great  mistake  to  suppose 
that  the  discretion  intended  has  in  it  aught  of  arbi- 
trary caprice;  it  is  a  regulated  and  judicicd  discre- 
tion, governed  by  establislied  rules  of  equity ;  so  that 
when  an  agreement,  such  as  the  doctidne  of  specific 
execution  applies  to,  is  entered  into  by  competent 
parties,  and  is  in  its  nature  and  circumstances  unob- 
jectionable, it  is  as  much,  of  course,  in  a  coui't  of 
equity  to  decree  specific  performance,  as  it  is  for  a 
court  of  lav?  to  give  damages  for  a  breach.  (1  Sugd. 
Vend.  337;  2  Stor.  Eq.  §  751 ;  Allen  v.  Freeland,  3 
Rand.  175  ;  Thompson  v.  Jackson,  3  Rand.  505 ; 
Anthony  v.  Leftwich,  3  Eand.  255 ;  Pigg  v.  Corder, 
12  Leigh,  5^.) 

As  a  general  rule,  specific  performance  is  not  to 
be  decreed,  unless  (1),  The  agreement  be  accoi-ding 
to  the  terms  prescribed  by  law ;  (2),  Between  parties 
able  and  willing  to  contract ;  and  (3),  Be  certain  and 
definite,  equal   and  fair,   and  founded  on  adequate 
consideration.     (2  Lom.  Dig.  69;  2  Stor.  Eq.  §  751 ; 
1  Sugd.  Vend.  337) ; 
W.  C. 
li"  The  Agreement,in  order  to  be  specifically  enforced, 
must  be  according  to  the  Terms  prescribed  by  Law. 
That  is,  the  agreement  must  be  according  to  the 
requirements  of  the  statute  of  parol  agreements,  or 
,  to  the  rule  established  in  admitted  exceptions  out  of 
the  operation  of  that  statute,     {i  Lom,  Dig.  69 ;  2 
Stor.  Eq.  §  751-2  &  seq ;  Fry  on  Specif  Perform. 
§  329  &  seq.) 
2P.  Competency  of  the  Parties  to  Contract. 
See  Fry  on  Spec.  Perf.  §  154  &,  seq. 
We  have  already  seen  what  persons  are  incom- 
petent to  convey  lands,   {Ante  p.  570  &  seq),  and 
the  same  are  in  like  manner  incompetent  to  contract 


CHAP.  XX.]  V.  ALIENATION OONTEAOTS  FOE  LANDS.  785 

*  either  tp  sell  or  to  buy,  the  courts  of  equity  being 

governed  on  that  subject  by  the  same  rules  as  the 
courts  of  law.  The  court  will  never  enforce  specific 
performance  against  a  person  who  is  not  sui  juris, 
whether  the  disability  arise  from  infancy,  coverture, 
insanity,  or  any  other  cause.  And  as  agreements 
must  be  mutual,  if  the  agreement  be  not  merely 
voidable,  but  actually  void,  as  in  the  case  of  a  mar- 
ried woman,  the  contract  can  no  more  be  enforced 
on  her  part  than  against  her  (Watts  v.  Kinney  & 
ux,  3  Leigh,  290.)  A  similar  doctrine  is  said  to  be 
applicable  to  the  contract  of  an  infant,  (1  Sugd. 
Vend.  335 ;  2  Lorn.  Dig.  69  ;  Flight  v.  Bolland,  4 
Kuss.  298);  but  that  seems  to  be  tantamount  to  the 
avoidance  of  an  infant's  contract  iy  the  opposite 
party,  which  is  anomalous.  Marriage  and  insanity 
occurring  after  the  contract  is  made,  constitute  no 
bar  to  the  enforcement  of  the  performance  of  it,  at 
the  suit  of  the  purchaser,  he  being  willing  to  take 
such  title  as  the  party  may  be  able  to  convey ;  but 
as  neither  the  feme  covert,  nor  the  insane  person 
can  bind  themselves  by  any  covenants  of  title  which 
might  be  inserted  in  the  conveyance,  the  con- 
tract will  not  be  enforced  at  the  suit  of  such  party 
against  the  purchaser.  And  if  a  vendor  dies  before 
completing  the  conveyance,  leaving  the  inheritance 
to  descend  upon  his  infant  heirs,  that  constitutes  no 
objection  to  the  purchaser' s  demand  for  specific  per- 
formance, although  the  purchaser  might  not,  on  his 
side,  be  compellable  to  complete  the  contract,  be- 
cause he  has  lost  the  benefit  of  the  covenants  of  title ; 
for  although  the  court  can  and  does  decree  the  title 
which  the  infant  possesses  to  be  conveyed  immedi- 
ately by  a  commissioner,  (Y.  C.  1873,  c.  174,  §  7), 
it  cannot  bind  the  infant  by  any  obligation  to  de- 
fend such  title. 

As  the  acts  of  a  married  woman,  touching  her  es- 
tate, (other  than  her  separate  estate,)  are  void,  unless 
they  are  of  the  nature,  and  are  executed  in  the  man- 
ner prescribed,  by  statute,  (V.  C.  1873,  c.  117,  §  4, 
7),  no  agreement  by  lier  and  her  husband  can  be 
enforced  against  her,  either  during  coverture  or  af- 
terwards, because  it  is  void  as  to  her ;  nor  can  it  be 
enforced  against  her  husband,  so  far  as  his  interest 
in  the  property  goes,  because  any  constraint  applied 
to  him  would  operate  morally,  a  constraint  upon  her, 
(McCann  v.  Janes,  1  Eob.  256 ;  Martin  v.  Mitchell, 
2  Jac.  &  Walk.  425) ;  but  doubtless  an  action  at 
50 
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law  might  be  brought  against  her  husband,  and  such 
damages  recovered  as  might  be  proper  for  his  breach 
of  contract.  It  is  said  that  a  married  woman's  con- 
tract to  convey  even  her  separate  estate  is  not  en- 
forceable, (2  Lom.  Dig.  70) ;  but  that  would  seem 
to  depend  upon  the  power  of  disposal  conferred  upon 
her  along  with  the  property.  If  she  has  power  to 
dispose  of  it  as  if  she  were  sole,  (a  power,  which  in 
prudence,  ought  seldom  or  never  to  be  bestowed), 
it  can  hardly  be  doubted  that  her  contract  touching 
it  would  be  enforced*  against  her.  (Williamson  v. 
Beckham,  8  Leigh,  20 ;  Woodson  v.  Perkins,  5  Grat. 
345  ;  Hume  v.  Hord,  5  Grat.  374 ;  Penn  v.  White- 
head, 17  Grat.  503 ;  MuUer  v.  Bayly,  21  Grat  521.) 
It  must  be  remembered,  also,  that  although  a 
married  woman  can  never  charge  \iS\:  jperson  by  any 
contract  whatever,  she  may  yet  bind  her  separate 
estate,  and  a  court  of  equity  will  enforce  the  remedy 
against  it.  (Fry,  Spec.  Perf.  §  156  &  seq;  Francis 
V.  Wigzell,  1  Madd.  258  ;  Aylett  v.  Ashton,  1  My. 
&  Cr.  (13  Eng.  Ch.  B.)  105  ;  Meth.  Ch.  v.  Jacques, 
3  Johns.  CE.  77  ;  Demorest  v.  Wynekoop,  3  Johns. 
C.  R.  129 ;  Woodson  v.  Perkins,  5  Grat.  345;  Penn 
V.  Whitehead,  17  Grat.  503.) 
3P.  The  Agreement,  in  order  to  be  enforced  specifically, 
must  be  Certain  and  Definite,  Equal  and  Fair,  and 
founded  on  Adequate  Consideration. 

Not  only  must  the  agreement  sought  to  be  enforced 
be  proved  clearly,  but  it  must  be  certain  and  definite 
in  all  its  parts.  (Fry,  Spec.  Perf.  §  203  &  seq ;  Bux- 
ton V.  Lister,  3  Atk.  386  ;  Ld.  Walpole  v.  Ld.  Ox- 
ford, 3  Ves.  Jun'r,  420.)  Its  terms  must  be  so 
precise  as  to  obviate  any  reasonable  misunderstand- 
ing of  its  import;  and  if  they  be  vague  and  uncer- 
tain, or  the  evidence  to  establish  the  contract  be  in- 
sufficient, a  court  of  equity  will  decline  to  interpose 
in  order  to  enforce  it,  and  will  leave  the  party  to 
his  legal  remedy,  if  there  be  any.  (Anthony  v. 
Leftwich,  3  Rand.  245 ;  Pigg  v.  Corder,  12  Leigh, 
69  ;  2  Lom.  Dig.  71.)  Thus,  a  promise  by  a  father, 
in  consideration  of  the  marriage  of  his  daughter,  to 
pay  her  "a  fortune^''  not  saying  how  much  ;  and 
an  agreement  to  buy  land  at  a  price  to  he  fixed 
afterwards,  but  which  was  never  fixed,  and  the  ven- 
dor died,  were  justly  held  too  vague  to  be  enforced. 
(Graham  v.  Call,  5  Munf.  396  ;  Colson  v.  Thomp- 
son, 2  Wheat.  336.)  But  here,  as  in  other  cases, 
that  is  certain  which  is  capable  of  ieing  made  cer- 
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tain,  and  therefore  an  agreement  to  sell  at  a  fair 
valuation,  or  upon  terms  to  be  adjusted  hy  chosen 
fnends,  who  make  the  adjustment  accordingly,  will 
be  enforced.  (2  Lorn.  Dig.  72-;  Boyd's  Heirs  v. 
Magrnder,  2  Rob.  761.)  But  if  no  award  be  made 
by  the  friends  selected,  the  court  will  not  compel 
either  party  to  submit  to  any  other  adjustment,  and 
tlie  agreement  cannot  be  enforced.  (Smallwood  v. 
Mercer,  1  Wash.  290 ;  Dandridge  v.  Harris,  Id. 
326  ;  Jones  v.  Hubbard,  6  Munf.  261.) 

Again,  the  agreement,  in  order  to  be  enforced, 
must  be  equal  and  fair,  and  founded  on  an  adequate 
consideration. 

It  is  in  respect  to  this  matter  particularly  that 
the  discretion  of  a  court  of  equity  is  exercised.  That 
court  will  not  call  forth  its  extraordinary  jurisdic- 
tion in  order  to  enforce  an  agreement  which,  for 
any  cause,  it  is  unjust  or  unreasonable  in  point  of 
conscience  to  enforce.  And  it  is  established  that 
specific  performance  will  be  denied  whenever  the 
agreement  is  liable  to  any  of  the  objections  follow- 
ing, viz:  (1),  A  want  of  mutuality ;  (2),  Tainted 
with  fraud  ;  (3),  Misrepresentation  of  the  estate 
sold,  going  to  the  value  of  the  whole ;  (4),  Mistake 
or  surjmse  materially  affecting  the  substance  and 
character  of  the  transaction  ;  (5),  Ho  consideration, 
or  an  inadequate  one  ;  (6),  Illegality  of  the  contract 
binding  the  party  to  do  what  he  may, not  lawfully 
do ;  and  (7),  Unreasonable  delay  on  the  side  of  the  - 
party  seeking  the  aid  of  the  court.  (2  Lom.  Dig.  74.) 
W.  C. 
1*5.  Where  there  is  a  Want  of  Mutuality  of  Obliga- 
tion or  of  Remedy. 

Mutuality  of  obligation  is  so  essential  a  feature  in 
all  contracts,  both  at  law  and  in  equity,  that  with- 
out it  there  is  no  contract  at  all.  A  married  wo- 
man's contract  is  no  more  binding  upon  the  oppo- 
site party  tlian  upon  herself ;  and  so  where  an 
infant's  contract  is  void,  it  is  void  as  to  both  par- 
•  ties,  the  adult  no  less  than  the  infant.     But  mu- 

tuality of  remedy  is  not  invariably  insisted  on  in 
the  courts  of  law,  as  for  example,  in  the  case  of 
infants'  voidable  contracts,  where  the  privilege  of 
renouncing  them  belongs  to  the  infant  only,  and  the 
adult  is  bound.  It  is  said,  as  we  have  seen,  that  a 
court  of  equity  will  not  decree  specific  execution 
in  favor  of  an  infant  generally,  because  the  in- 
fant might,  on  his  side,  repudiate  the  contract  if 
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he  pleased.  (1  Sugd.  Vend.  335  ;  2  Lorn.  Dig.  75; 
Fry,  Spec.  Perf .  §  286  &  seq  ;  FHght  v.  BoUand, 
4  Russ.  298.)  But  it  is  submitted  that  this  seems 
to  involve  an  unnecessary  departure  from  the  'gen- 
eral principles  regulating  infant's  contracts,  hardly 
justified  by  the  discretion  which  equity  professes 
to  exercise  in  cases  of  specific  execution  ;  especially 
when  it  is  considered  that  where  the  infant  files 
his  bill  after  age,  he  thereby  solemnly  confirms 
the  contract,  and  thus  establishes  its  mutuality. 
(See  Goddin  v.  Yau^hn,  14  Grat.  102.)     A  paral- 

"  lei  case  is  where  a  person  who  has  signed  a  con- 

tract in  writing,  is  compelled  to  perform  it,  whilst 
he  could  not  oblige  the  other  party  who  has  not 
signed  it  to  do  the  same  thing.  It  will  be  remem- 
bered that  Lord  Kedesdale  deemed  this  case  also 
one  where  mutuality  of  remedy  was  wanting,  and 
consequently  that  no  decree  for  specific  execution 
could  be  made.  (Lawrence  v.  Butler,  1  Sch.  & 
Lefr.  13,  19  )  His  opinion,  however,  has  always 
been  overruled,  both  in  England  and  America, 
partly  from  the  consideration  that  the  law,  from 
motives  of  policy,  has  created  a  diversity  between 
the  parties,  prohibiting  the  enforcement  in  one 
case,  and  not  in  the  other ;  and  partly  because  the 
other  party,  by  asking  for  performance,  has  in 

'  writing  ratified  the  contract,  and  so  established  a 

mutuality  of  remedy  (Newl.  Cont.  155  ;  Seton 
v.  Slade,  7  Ves.  275  )  So  also,  as  we  have  seen 
{Ante,  p.  785),  a  purchaser  is  enabled  to  main- 
tain a  suit  for  specific  performance  against  the 
vendor's  heirs,  or  against  a  woman  who,  since  the 
contract  was  made,  has  married,  or  against  a  per- 
son who,  since  the  contract,  has  become  insane,  if 
he  is  willing  to  take  such  title  as  the  parties  on 
the  other  side  can  respectively  convey;  whilst  the 
contract  cannot  be  enforced  on  that  otlier  side 
as  ag9,inst  the  purchaser.  And  lastly,  where  one 
party  has  committed  a  fraud  upon  the  other,  this 
latter  may  enforce  the  contract,  if  he  pleaaes, 
against  the  former,  wliilst  he  who  has  committed 
the  fraud  can  have  no  mutual  remedy  against  the 
innocent  party.  These  several  instances  seem  to 
establish  tliat  it  is  not  every  want  of  nmtuality  of 
remedy  M'hich  vsdll  induce  a  court  of  equity  to  ab- 
stain from  exercising  its  authority  in  decreeing 
performance  ;  and  that  the  court  does  not  deny  its 
aid,  where  the  contract,  being  not  void,  but  void- 
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able  only,  the  policy  of  the  law  has  created  a  di- 
versity between  the"  parties,  allowing  one  the  op- 
tion of  insisting  on  the  contract  or  not,  whilst  it 
permits  no  such  choice  to  the  other. 
J  It  is  sufficient,  if  there  be  mutuality  of  remedy 
at  the  time  the  contract  is  entered  into,  and  if  by 
a  subsequent  contingency  that  mutuality  is  de- 
stroyed, it  is  in  general  no  barrier  to  a  decree  for 
speciiic  performance  on  the  side  of  the  party  not 
affected  by  the  contingency.  Thus,  when  a  vendor 
covenants  for  himself,  but  not  naming  his  heirs, 
to  convey  with  good  title,  (which  of  course  binds 
him  to  convey  with  his  own  general  warranty,)  and 
he  dies  before  conveyance,  whereby  such  general 
warranty  becomes  impossible,  it  was  held  that  the 
vendor's  heirs  are  thereby  precluded  from  demand- 
ing speciiic  performance  .against  the  purchaser ; 
but  that  the  purchaser  might,  notwithstanding,  re- 
quire it  of  them  (Newl.  Cont.  157  ;  Stapilton  v- 
Stapilton,  1  Atk.  110;  Moore  v.  Fitz  Randolph, 
6  Leigh,  186.) 

It  is  this  principle  of  mutuality  which  enables  a 
vendor  to  compel  in  equity  the  fulfilment  of  the 
contract  on  the  part  of  the  purchaser^  ^j  a  decree 
for  the  payment  of  the  purchase-money,  although 
it  might  often  be  as  well  accomplished  by  an  action 
at  law;  for  equity  having  assumed  jurisdiction  in 
order  to  compel  the  vendor  to  perform  the  con- 
tract, found  itself  constrained  by  its  own  principle 
of  mutuality,  to  take  cognizance  of  the  case  where 
the  purchaser  refused  to  fulfil  the  agreement,  and 
the  application  was  on  the  part  of  the  vendor  (2 
Lom.  Dig.  76);  a  cognizance  which  has  even  been 
extended  to  an  assignee  for  value  of  a  bond  given 
for  the  purchase-money  of  land,  and  been  allowed 
to  embrace  at  once  tlie  assignor  and  the  vendee. 
(Hanna  v.  Wilson,  3  Grat.  243.) 
21.  Where  the  Contract  is  tainted  with  Fraud. 

Fraud,  whether  it  be  effected  by  actual  misre- 
presentation or  by  diligent  concealment,  which 
are  alike  condemned,  is  an  insuperable  objection 
in  a  court  of  equity,  to  decreeing  specific  execu- 
tion of  a  contract  on  the  side  of  that  party  who 
was  guilty  of  the  fraud.  But  there  is  a  marked 
distinction  between  the  degree  of  deception  which 
will  lead  to  a.  denial  of  specific  performance,  and 
the  much  grosser  fraud  which  is  requisite  in  order 
to  induce  the  court  to  rescind  the  contract.      (2 
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Lom.  Dig.  76 ;  Fry,  Spec.  Perf.  §  233  &  seq ;  Gibbons 
V.  Jackson,  10  Leigh,  364;  E.ossett  v.  Fisher  & 
al,  11  Grat.  492.)  Nay,  further,  it  requires  much 
less  strength  of  case  on  the  part  of  the  defendant 
to  resist  a  bill  to  perform  a  contiract  than  it  does 
on  the  part  of  the  plaintiff  to  maintain  a  bill  to 
enforce  a  speciiic  performance;  for  as  we  have 
seen  in  the  latter  case,  the  agreement  must  be  cer- 
tain, fair  and  Just  in  all  its  parts.  (2  Stor.  Eq.  § 
769.) 

Fraud,  of  course,  assumes  an  infinite  variety  of 
shapes;  and  whilst  sometimes  palpable  and  gross, 
it  may  in  other  instances  have  only  a  barely  dis- 
cernible flavor  of  deception  and  wrongful  advan- 
tage. Thus,  an  agreement  having  been  made  for 
an  estate  lying  on  the  Thames,  which  was  repre- 
sented to  be  worth  £90  a  year  net,  upon  a  bill  by 
the  vendor  to  enforce  specific  performance  against 
the  purchaser,  it  appeared  that  there  had  been  an 
industrious  concealment  of  the  fact  that  there  was 
an  annual  expenditure  of  £50  required  upon  the 
needful  repairs  of  a  wall  to  keep  out  the  river; 
and  tliereupon  the  bill  was  dismissed,  but  vAthout 
costs.  (Shirly  v.  Stratton,  1  Bro.  0.  C.  440.)  And 
a  lease  of  a  tenement  in  Petersburg  having  been 
agreed  to  be  assigned,  without  acquainting  the 
assignee  with  a  stipulation  in  tlie  lease,  that  if  the 
premises  should  be  destroyed  by  fire,  lightning, 
or  tempest,  the  term  should  cease,  but  the  rent  be 
paid  up  to  the  time  of  such  destruction;  and  the 
premises  having  been  the  very  next  day,  and  the 
day  before  tlie  assignee  was  to  have  been  put  in 
possession,  consumed  by  a  memorable  conflagra- 
tion which  laid  a  considerable  part  of  the  town  in 
ruins,  upon  a  bill  filed  by  the. purchaser  he  w-as  re- 
lieved from  the  agreement,  and  certain  negotiable 
notes  which  he  had  executed  for  the  pm'chase- 
money  of  the  lease  were  decreed  to  be  given  up  to 
be  cancelled.  (Snelson  v.  Franklin,  6  Munf.  210; 
McNeil  &  al,  v.  Baird,  Id.  316.)  So  where  a 
party  has  made  a  contract  in  ignorance  or  misap- 
prehension, arising  from  the  declarations  and  con- 
duct of  the  other  contracting  party  during  the 
negotiation,  the  contract  will  not  be  enforced  on 
that  side.     (Gibbons  v.  Jackson,  10  Leigh,  364.) 

The  purchaser  who  has  been  deceived  by  the 
misrepresentation  or  otiier  fraud  of  the  \'endor 
must  repudiate  the  transaction  as  soon  as  he  be- 


CHAP.  XX.J  Y.   ALIENATION CONTEACTS  FOE  LANDS.  791 

comes  cognizant  of  it.  If  he  omits  to  do  so, 
and  continues  in  possession,  speculating  upon  the 
chance  of  at  length  getting  a  satisfactory -title,  he 
is  presumed  to  have  meant  to  waive  his  right  to 
annul  the  bargain,  or  to  have  made  a  new  one, 
and  will  be  compelled  to  proceed  with  tlie  con- 
tract; but  he  may  still  claim  an  abatement  of  tlie 
purchase-money,  so  far  as  the  title  proves  defec- 
tive; nor  is  he  bound  in  any  case  to  accept,  iA  lieu 
of  such  abatement,  any  indemnity  whatsoever. 
(Pollard  V.  Eogers,  4  Call.  239 ;  Goddin  v.  Vaughn, 
14  Grat.  124,  125,  &  seq.) 
31.  Where  there  is  a  Misrepresentation  or  Misdescrip- 
tion of  the  Estate  sold,  in  respect  of  Situation, 
Quality,  Quantity,  or  Title,  &c.. 

The  supposition  here  is  that  there  has  been  no 
fraudulent  intent  (which  would  belong  to  the  pre- 
ceding head),  but  only  a  want  of  due  care  or 
knowledge  on  the  part  of  the  vendor  in  describing 
■or  representing  the  property.  And  it  is  assumed 
also,  that  the  misrepresentation  or  misdescription 
goes  to  the  whole  estate,  or  at  least  to  so  material 
a  part  of  it  that  the  purchaser's  views  and  objects 
in  his  purchase  are  either  frustrated  or  fessentially 
impaired,  and  that  the  mistake  was  unknown  to 
him.  These  circumstances  will  occasion  a  court 
of  equity  to  decline  to  enforce  the  contract.  (2 
Lom.  Dig.  79  ;  Fry,  Spec.  Pert".  §  425  &  seq  ) 

The  remedy  at  law,  in  such  a  case,  would  fre- 
quently be  arrested,  although  the  misdescription 
were  comparatively  trivial,  by  the  necessity  that 
the  vendor,  in  an  action  at  law,  should  aver  in  his 
declaration,  and  should  prove  at  the  trial,  a  per- 
formance on  his  part  of  the  contract  as  it  was 
made,  which,  of  course,  he  cannot  do  if  the  con- 
tract contains  a  misrepresentation  touching  the 
subject-matter.  On  the  contrary,  the  purchaser, 
upon  the  vendor's  default,  may  abandon  the  con- 
tract, and  recover  whatever  money  he  has  paid  or 
deposited  on  account  of  it.  In  equity,  however, 
if  the  purchaser  can  get  suhstantiaUy  what  he  con- 
tracted for,  the  agreement  is  generally  enforced  at 
the  suit  of  the  vendor,  and  always  at  the  suit  .of 
the  purchaser,  allowing  in  either  case  compensa- 
tion for  deficiencies  in  quantity.  (2  Lom.  Dig.  79 ;' 
Evans  v.  Kingsbury,  2  Kand.  131;  Jackson  v, 
Lyon,  3  Leigh,  161 ;  McKee  v.  Barley,  11  Grat. 
340.)     A  vendor,  in  the  absence  of  any  stipulation 
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to  the  contrary,  is  always  bound  to  make  a  good 
title,  free  from  incumbrance  of  every  description 
which  may  embarrass  the  full  and  quiet  enjoy- 
ment of  the  premises  by  the  purchaser  (Garnett  v. 
•  Macon,  6  Call.  309,  367 ;  Christian  v.  Cabell,  22 
Grat.  102) ;  and  supposing  the  vendor  thus  bound, 
either  impliedly  or  by  express  agreement,  the  pur- 
chaser is  not  obliged,  and  will  not  be  required,  to 
accept  any  other  or  inferior  title,  even  though  he 
knew  at  tlie  time  of  the  contract  that  the  vendor's 
title  was  defective'  '(Jackson  v  Ligon,  3  Leigh,' 
186;  Goddin  v.  Vaughn,  4  Grat.  117,  124;  Grif- 
fin V.  Cunningham,  19  Grat.  571) ;  but  if,  after 
becoming  aware  of  the  defect  of  title,  he  does  not 
forthwith  abandon  the  contract,  he  is  understood" 
thereby  to  waive  the  objection,  and  to  consent  to 
take  such  title  as  the  vendor  can  make.  (Goddin 
V.  Vaughn,  14  Grat.  124,  &  seq ;  Daniel  &  al  v. 
Leitch,  13  Grat.  .195,  212  ;  Christian  v.  Cabell,  22 
Grat.  99.)  On  the  other  hand,  if  the  vendor  does 
not  affect  to  have  a  perfect  title,  and  expressly 
sells  only  such  as  he  has,  without  warranty,  he  is 
entitled  to  specific  execution  without  being  re- 
quired, as  a  preliminary,  to  show  or  to  convey  a 
clear  title.  (Bailey  v.  James,  11  Grat.  468  ;  God- 
din V.  Vaughn,  14  Grat.  124-'5 ;  Vail  v  Nelson,  4 
Eand.  478,  481 ;  Sutton  v.  Sutton,  7  Grat.  234.) 
,  In  respect  to  the  quantity  of  estate,  equity  will 
not  compel  specific  execution  where  the  vendor  is 
not  possessed  of  as  large  an  interest  as  he  has  con- 
tracted to  convey.  Thus,  if  the  estate  is  described 
as  2,  freehold,  the  purchaser  will  not  be  compelled 
to  take  a  leasehold,  however  long  the  term;  nor, 
if  he  contracts  for  a  lease,  will  he  be  required  to 
take  an  under-lease,  nor  a  shorter  term  instead  of 
a  considerably  longer  one;  although  any  slight 
deficiency  in  any  of  these  cases  may  be  made  up 
by  compensation.     (2  Lom.  Dig.  81.) 

It  is  expedient  here  to  call  the  student's  atten- 
tion again  to  the  principle  that  when,  in  conse- 
quence of  the  title  failing  as  to  too  considerable  a 
part  of  the  property  to  be  the  subject  of  compen- 
sation, the  vendor  is  unable  to  compel  performance 
of  the  contract,  the  vendee  may  yet  compel  it  on 
his  side,  if  he  is  willing  to  take  so  much  as  the 
vendor  can  convey.  Thus,  where  two  parcels  of 
land  are  embraced  in  the  contract,  each  at  a  spe- 
cific price,  and  the  vendor  proves  unable  to  make 
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a  valid  title  to  but  one,  whilst  he  is  in  consequence 
precluded  from  enforcing  performance  against  the 
purchaser,  the  purchaser,  on  his  side,  if  he  thinks 
fit,  may  take  the  parcel  to  which  a  good  title  can 
be  made,  and  compel  the  vendor  to  convey  it  to 
him  (White  v.  Dobson,  17  Grat.  262);  and  where 
a  wife  and  two  other  joint  owners  of  land,  together 
with  the  M'ife's  husband,  contracted  to  convey  the 
land,  it  was  determined  that,  whilst  the  husband 
and  wife  could  not  be  compelled  to  perform  the 
contract,  nor  the  husband  to  convey  his  interest, 
and  so  the  purchaser  could  not  have  been  com- 
pelled to  take  the  land  specificallj%  yet  the  pur- 
chaser might  compel  the  other  two  joint  owners 
to  convey  their  respective  portions,  the  purchase- 
money  being  abated  in  proportion.  (Clarke  v. 
Keins,  12  Grat.  98.) 

The  most  frequent  misdescription  is  as  to  the 
quantity  of  the _  land;  in  respect  to  which  the  doc- 
trine depends  on  whether  the  contract  is,  (] ),  For 
^'o.  estimated  quantity  ;  or  (2),  Y 0^^  &  specified  num- 
ber of  acres  ;  or  (3),  For  a  tract  or  parcel  in  gross. 
(1),  Where  the  contract  is  for  an  estimated  quan- 
tity, as  for  a  tract  of  land  containing,  iy  estima- 
tion, one  hundred  acres,  be  the  same  more  or  less, 
an  acre  or  two  in  the  one  hundred'  acres,  more  or 
less,  would  be  no  ground  for  denying  specific  exe- 
cution, nor  ground  even  for  compensation.  But 
if  the  deficiency  be  vei'y  considerable,  as  one-third, 
or  even  one-sixteenth,  where  the  land  is  of  much, 
value,  the  words  ^'■more  or  less,"  or  even  a  stipu- 
lation that  the  parties  should  not  be  liable  respec- 
tively for  an  excess  or  a  deficiency,  will  not  pre- 
clude the  purchaser  from  resisting  the  vendor's 
application  for  specific  performance;  and  if  the 
vendor  knew  the  true  quantity,  although  he  may, 
perhaps,  compel  the  purchaser  to  take  the  land, 
the  latter  is,  at  all  events,  entitled  to  an  abate- 
ment of  the  purchase-money,  even,  it  seems,  for  a 
small  difference.  (2  Lom.  Dig.  82-'3;  Triplett  v. 
Allen,  26  Grat.  722.) 

(2),  Where  the  contract  is  for  a  specified  num- 
ber of  acres,  at  a  named  price  per  acre  (as  for  a 
tract  of  five  thousand  one  hundred  and  thirty 
acres,  more  or  less,  at  thirty  shillings  per  acre), 
the  parties  are  construed  to  have  reference  to  the 
supposed  quantity,  and  if  there  prove  to  be  an  excess 
or  deficiency  greater  than  can  be  imputed  to  vari- 
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ation  in  instruments  and  small  errors  in  surveys 
(say  from  one  to  two  a<a'es  in  the  one  hundred), 
compensation  is  to  be  made  by  abating  or  increas- 
ing the  purchase-money,  according  as  there  is  a 
■  deficieucy  or  excess.  (Jolliife  v.  Hite,  1  Call.  301 ; 
Nelson  v.  Carrington,  4  Munf.  332;  Nelson  v., 
Matthews,  2  H.  &  M.  164 ;  Keyton  v.  Brawford, 
5  Leigh,  39 ;  Weaver  v.  Carter,  10  Leigh,  37 ; 
Neal  V.  Logan,  1  Grat.  14;  Jones  v.  Tatum,  19 
Grat.  735  ;  Caldwell  v.  Craig,  21  Grat.  137,&seq  ) 

It  follows,  as  a  corollary,  from  the  construction 
assigned  to  such  contracts  (namely,  that  they  are 
supposed  to  have  reference  to  the  actual  quantity 
of  land),  that  there  is  a  right  of  survey  on  both 
sides,  which,  if  no  particular  time  be  limited  for 
its  exercise,  continues  until  the  whole  business  is 
closed.  (Nelson  v.  Carrington,  4  Munf  332; 
Carter  v.  Campbell,  Gilm.  170;  Crawford  v.  Mc- 
Daniel,  1  Kob.  448;  Neal  v.  Logan,  1  Grat.  14.) 
On  the  other  hand,  that  a  right  to  survey  the  land 
is  expressly  reserved,  or,  if  not  reserved,  is  claimed 
by  one  party  and  acquiesced  in  by  the  other,  is 
justly  considered  as  strong,  and  generally  satis- 
factory proof  that  a  sale  hy  the  acre,  and  not  in 
gross,  was  contemplated.  (Nelson  v.  Carrington, 
'  4  Munf.  340;  Beirne  v.  Erskine,  5  Leigh,  59.) 

(3),  Where  the  contract  is  for  a  tract  or  parcel 
of  land  in  gross,  without  reference  to  its  quantity. 

Whatever  the  deiiciency  or  excess  in  this  case, 
specific  performance  is  to  be  decreed  without  al- 
lowance therefor,  to  either  party  (Keyton  v.  Braw- 
ford, 5  Leigh,  39;  Jolliffe,  &c.,  v.  Hite,  1  Call. 
301;  Tucker  v.  Cocke,  5  Rand.  51;  Caldwell  v. 
Craig,  21  Grat.  132.)  But  the  question  whether 
a  sale  in  gross,  or  hy  the  acre,  was  designed,  is 
often  a  perplexing  one,  as  questions  of  intention 
generally  are.  The  inclination  of  the  courts  is  to 
construe  all  sales  as  made  hy  the  acre,  because  that 
is  the  fairest  and  most  equal  mode  of  adjustment, 
and  avoids  the  element  of  hazard,  which  is  de- 
precated; so  that  if  a  contract  in  gross,  or  of 
hazard,  as  to  the  quantity  is  alleged,  it  must  be 
made  apparent  by  the  terms  of  the  contract,  in- 
terpreted in  the  light  of  surrounding  circum- 
stances. (Blessing's  Adm'r  v.  Beatty,  1  Rob. 
287;  Crawford  v.^McDaniel,  1  Rob.  448;  Ques- 
nel  V.  Woodlief,  6  Call.  238.)  Thus,  where  the 
terms  of  the  agreement  were  for  the  sale  of  "a 
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certain  tract  of  land  known  by  the  name  of  Crab- 
bottom,  said  to  contain  870  acres,  be  it  more  or  less, 
&c.,  to  wit,  all  that  tract  left  him  (the  vendor)  iy 
his  father  "  it  was  considered  to  be  a  sale  iii  gross, 
and  not  by  the  acre  (Hull  v.  Cunniiigliam,  1  Munf. 
330.)  So  an  agreement  to  sell  "1100  acres  of 
land,  more  or  less,  to  the  vendee,  adjoining  the 
vendee's  land,  for  tlie  sum  of  £330,"  was  deter- 
mined to  be  a  sale  in  gross  (Pendleton  v.  Stewart, 
6  Call.  1.)  So  it  also  is  when  the  contract  is  ex- 
pressly for  certain  m,etes  and  bounds  (Grantland  v. 
Wiglit,  2  Munf.  179;  Foley  v.  McKeown,  4  Leigh, 
627;  Scammonds  v.  McGinnis,  3  Grrat.  319);  and 
where  the  agreement  is  for  a  tract  of  land 
"  bounded  as  expressed  in  the  survey  made  by  C. 
K.,  and  estimated  by  the  said  C.  K.  at  1022f 
acres,"  although  the  purchase-money  was  an  equi- 
multiple of  the  number  of  acres.  (Weaver  v. 
Carter,  10  Leigh,  37.  See  Russell  v.  Keevan,  8 
Leigh,  9;  Jones  v.  Tatum,  19  Grrat.  735;  Cald- 
well V.  Craig,  21  Grat.  137  &  seq.) 

It  is  regarded  as  a  cii-cumstance  tending  to  in- 
dicate a  sale  to  be  hy  the  acre  that  the  purchase- 
money  is  an  equi-multiple  of  the  number  of  acres 
(Pendleton,  Pres.  Jolliffe  &  al  v.  Hite,  1  Call. 
324;  Quesnel  v.  Woodlief,  6  Call.  238;  Tucker 
Pres.  Keyton  v.  Brawford,  5  Leigh,  49);  yet  it 
did  not  prevail  over  other  circamstances  in  Weaver 
V.  Carter,  10  Leigli,  37;  and  the  converse,  although 
persuasive,  is  perhaps  still  less  conclusive,  namely, 
that  the  sale  is  in  gross  because  the  purchase- 
money  is  not  an  equi-m.ultiple  of  the  number  of 
acres  (Blessing  v.  Beatty,  1  Rob.  207;  Crawford 
V.  McDaniel,  1  Rob.  448.) 
'  It  may  be  observed  that  even  if  the  sale  were 

by  the  acre,  if  the  purchaser  agree  to  take  it  by 
previous  surveys,  without  any  fraud,  misrepresenta- 
tion, or  concealment  by  the  vendor,  he  takes  upon 
himself  the  risk  of  deficiency  in  quantity,  and  is 
entitled  to  no  abatement  of  price,  if  there  be  such 
deficieney.  (Fleet  v.  Hawkins,  6  Munf.  188 ; 
Tucker  v.  .Cocke,  2  Rand,  57.) 

But  whilst  misdescription  in  quantity  is  the 
most  frequent,  it  is  by  no  means  the  only  misde- 
scription wliich  occurs  in  practice.  Thus,  if  the 
premises  are  described  as  possessed  of  any  special 
advantage  which  they  do  not  possess,  the  pur- 
chaser will  be  entitled  to  compensation,  if  in  the 
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nature  of  things  the  disappointment  be  susceptible" 
of  compensation,  or  if  not,  to  a  rescission  of  the 
contract.  Thus,  if  the  land  be  represented  to  b& 
in  close  proximity  to  a  town,  and  turns  out  to  be 
three  or  four  miles  off ;  or  if  a  house  wanted  zot- 
■  mediately  as  a  residence,  be  represented  to  be  in 
repair  when  it  is  uninhabitable,  there  being  na 
principle  in  either  case  on  which  compensation 
can  be  estimated,  the  only  relief  which  can  be  ad- 
ministered is  to  rescind  the  contract.  But  if,  in  the 
latter  case,  the  house  were  not  immediately  re- 
quired for  use,  compensation  could  be  easily  made, 
and  would  be  decreed  accordingly,  viz:  the  cost  of 
the  repairs  Where,  however,  the  purchaser  knows 
the  description  to  be  false,  or  it  is  so  patent  and 
obvidus  that  it  could  not  have  escaped  his  obser- 
vation, he  cannot  pretend  to  have  been  decei^'ed, 
and  may  not,  on  that  ground,  resist  the  specific 
execution  of  the  agreement."    (2  Lom.  Dig.  88-'9.) 

Equity  having  jurisdiction  to  decree  specific 
performance,  has,  as  auxiliary  thereto,  power  in  a 
proper  case  to  decree  compensation,  which  may  be 
ascertained  either  by  a  commissioner  of  the  court, 
or  by  a  jury  impanneled  at  the  bar  of  the  court, 
upon  an  issue  of  quanturn  damnificatus.  But 
equity  has  no  independent  power  to  inquire  into 
and  decree  compensation  in  damages  to  either 
party.  (2  Story  Eq.  §  798-'9;  Nagle  v.  Newton, 
22  Grat.  82i:) 
41.  Where  the  Contract  is  entered  into  under  cir- 
cumstances oi  plain  Mistake  or  Surprise. 

In  order  that  mistake  or  surprise  should  be  a 
bar  to  the  specific  execution  of  a  contract  for  the 
sale  of  lands,  it  must  clearly  appear  that  such  mis- 
take or  surprise  really  existed,  and  that  it  is  such 
as  materially  to  affect  the  substance  of  the  agree- 
tnent.  If  it  is  not  of  that  character,  and  there  has 
been  entire  good  faith  on  the  part  of  him  who 
seeks  the  specific  performance,  it  will  be  decreed. 
In  declining  to  interpose,  the  court  proceeds  upon 
the  principle  that  it  may  exercise  a  discretion  in 
its  action,  and  that  it  wjll  never  act  when  to  do  so 
is  against  conscience  and  justice.  (Fry,  "Spec.  Perf. 
§  475  &  seq.)  The  mistake  may  relate  to  the 
identity  or  situation  of  the  land  contracted  for 
(Graham  v.  Hendren,  5  Munf.  185;  Chamberlaine 
V.  Marsh,  6 -Munf.  283);  to  the  quantity  or  hounds 
of  it  (Quesnel  v.  Woodlief,  6  Call,  238 ;  Lea  v. 
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Eidson,  9  Grat.  277) ;  to  the  qiiantity  of  estate 
sold  and  bought  (Irick  v.  Fulton,  3  Grat.  184);  to 
any  circumstances  wliich  materially  affected  the 
price  to  be  paid  (French  v.  Townes,  13  Grat.  513); 
to  any  embarrassments  touching  tlie  title,  which 
would  make  a  chancery  suit  needful  to  clear  it  up, 
&c.  (Goddin  v.  Vaughn,  14  Grat.  102 ;  Christian 
V.  Cabell,  22  Grat.  102  &  seq ;  Thompson  v.  Jack- 
son, 3  Rand.  504 ;  Glassell  v.  Thomas,  3  Leigh, 
113) ;  or  to  any  other  circumstance  which,  being 
unknown  to  both  parties,  materially  affects  the 
value  of  the  subject.  (Bailey  v.  James,  11  Grat. 
468.) 

In  general,  in  case  of  such  mistake  as  has  just 
been  described,  the  contract  ought  to  be  rescinded ; 
and  in  all  cases,  it  seems,  it  must  be  either  wholly 
annulled  or  fully  enforced.  (Glassell  v.  Thomas, 
3  Leigh,  113, 125  ;  Bailey  v.  James,  11  Grat.  468.) 

The  mistake  which  thus  justihes  the  rescission 
of  a  contract,  even  though  it  may  have  been  exe- 
cuted, it  will  be  remembered,  is  always  a  mistake 
of  fact,  and  must  not  be  merely  a  m,istake  of  law. 
(Brown  v.  Armistead,  6  Rand.  594;  ZoUman  v. 
Moore,  21  Grat.  313.) 
51.  Where  there  is  no  consideration,  or  an  inadequate 
one. 

Without  an  actual  valuable,  or  at  least  tneritori- 
ous  consideration,  equity  will  never  interpose  to 
decree  specific  performance  of  a  contract  for  the 
sale  of  lands.  Where  the  contract  is  under  seal, 
the  seal  imports  at  law  a  valuable  consideration, 
but  the  jurisdiction  in  the 'courts  of  equity  to  com- 
pel the  execution  of  agreements,  being  one  which 
it  is  discretionary  ivith  them  to  exercise,  they  pay 
no  regard  in  such  cases  to  that  implication,  but 
require  proof  of  an  actual  consideration,  valuable 
or  meritorious,  in  order  to  call  forth  their  interposi- 
tion. (2  Lom.  Dig.  90.)  Thus,  if  one  should  enter 
into  a  voluntary '  agreement  to  transfer  stock  to 
another,  or  to  convey  to  him  certain  real  estate,  a 
court  of  equity  would  not  enforce  the  agreement, 
either  against  the  party  who  made  it,  or  against 
his  representatives;  for  he  is  a  mere  volunteer. 
The  same  rule  is  applied  to  imperfect,  gifts  inter 
vivos  (not  by  will),  to  imperfect  voluntary  assign- 
ments of  debts  and  other  property,  to  volun- 
tary executory  trusts,  and  to  voluntary  defective 
conveyances.     (2  Stor.  Eq.  §  793  a;   Colman  v. 
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Sarel,  3  Bro.  C.  C.  22,  14,  and  notes;  S.  C.  1  Ves. 
Jun.  55,  56,  &  n  2;  Willan  v.  Willan,  16  Ves.  82  ; 
Antrobus  v.  Smith,  12  Ves.  45  &  seq;  Curtis  v. 
Perry,  6  Ves.  739.) 

The  provision  for  children  by  parents,  or  for  a 
wife  by  her  husband,  constitutes  one  of  the  most 
frequent  instances  of  a  meritorious  consideration, 
whicih,  though  not  valuable,  is  yet  deemed  suffi- 
cient to  call  forth  the  powers  of  a  court  of  equity. 
(Newland's  Cont.  69,  &e.  ;  Husband  v.  Pollard, 
2  P.  Wms.  467 ;  King  v.  Cotton,  Id.  357 ;  Young- 
V.  Nash,  3  Atk.  185.)     Thus,  in  Ward  v.  Webber, 

1  Wash.  279,  legal  defects  in  a  prior  voluntary 
gift  by  a  parent  to  a  young  child  otherwise  unpro- 
vided for,  were  supplied  against  a  subsequent  vol- 
untary donee ;  and  in  Beard  v.  Nuthall,  1  Vern. 
427,  an  agreement  in  favor  of  a  wife,  though  made 
after  marriage,  was  carried  into  effect  as  against  tlie 
husband,  although,  of  course,  such  gifts  can  never 
avail  against  the  donor's  creditors.  But  where  the 
agreement  is  made  with  a  son-in-law,  by  reason  of 
the  affinity,  and  the  wife  (the  donor's  daughter)  dies 
before  the  conveyance  is  made,  equity  will  not  en- 
force the  agreement,  the  inducing  motive  having 
ceased.  (Darlington  v.  McCoole,  1  Leigh,  36  ;  Pigg 
V.  Corder,  12  Leigh,  69.)  Agreements  to  make  pro- 
vision for  collateral  relations,  do  not  come  within 
this  principle,  and  in  general,  equity  will  not  en- 
force them  unless  there  is  some  other  consideration 
besides.     (Newl.  Cont.  71,  &c. ;  Osgood  v.  Strode, 

2  P.  Wms.  245  ;  Stephens  v.  Trueman,  1  Ves. 
Sen'r,  73 ;  Reed  v.  Vannorsdale,  2  Leigh,  569.) 
The  case  of  Reed  v.  Vannorsdale  affords  a  good 
illustration  of  this  doctrine.  A  rich  and  childless 
man  proposed  to  his  brother,  who  was  poor,  with 
a  large  family,  to  forego  his  intention  of  going  to 
the  West  and  to  settle  upon  a  tract  of  land  belong- 
ing to  him,  and  near  his  residence,  which  he  pro- 
mised to  give  him.  Induced  by  this  promise,  his 
impoverished  brother  accepted  the  proposal  and 
took  possession  of  the  land,  but  incurred,  it  is  said, 
no  loss  or  expense  in  so  doing;  and  the  promisor 
having  died  without  making  a  conveyance,  it  was 
determined,  upon  a  bill  filed  against  his  heirs,  that 
there  was  neither  a  valuable  nor  meritorious  con- 
sideration, and  that  specific  execution  must  be  de- 
nied. 
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There  are  also  other  considerations  besides  those 
in  favor  of  a  child  or  a  wife,  which,  hovering  be- 
tween valuable  and  meritorious,  are  deemed  suf- 
ficient to  induce  the  interposition  of  a  court  of 
equity.  Thus,  the  compromise  of  a  doubtful  right 
is  such  a  consideration,  (valuable,  rather  than 
merely  meritorious) ;  nor  does  it  prevent  the  en- 
forcement of  the  agreement  of  compromise  that  it 
has  subsequently  appeared  that  the  right  is  really 
on  the  other  side.  (2  Lom.  Dig.  91  ;  Penn  v. 
Ld  Baltimore,  1  Ves.  Sen'r,  444: ;  Moore  v.  Fitz- 
water,  2  Rand.  442,  444;  Zane's  dev'ees  v.  Zane, 
6  Munf.  406,  412;  Williams  v.  Lewis,  6  Leigh, 
686  ;  Lucketts  v.  Lucketts,  10  Leigh,  56 ;  Shu- 
gart  V.  Thompson's  Adm'r,  10  Leigh,  434.)  If, 
however,  the  compromise  was  made  in  ignorance 
of  important  or  material  facts,  and  not  upon  the 
basis  of  facts  assumed  to  be  doubtful,  the  agree- 
ment founded  upon  it  is  not  enforced,  and  the 
compromise  itself  even  may  be  rescinded.  (2  Lom. 
Dig.  92;  Eoss  v.  McLaughlan,  7  Grat.  86.)  Com- 
promises whose  design  is  to  preserve  the  honor  of 
a  father  and  his  family,  and  to  avoid  family  dis- 
putes, are  regarded  with  peculiar  favor,  and  for 
the  most  part  will  be  enforced  according  to  their 
terms.  (2  Lom.  Dig.  92 ;  Stapilton  v.  Stapilton, 
1  Atk.  1 ;  Luckett  v.  Luckett,  10  Leigh,  50.)  We 
have  in  Penn  v.  Ld.  Baltimore,  1  Ves.  Sen'r,  444, 
450,  a  noteworthy  instance  of  the  enforcement  in 
equity,  of  an  agreement  for  the  compromise  of 
rights  and  adjustment  of  boundaries,  not  touching 
estates  merely,  hwX  provinces.  The  agreement  in 
that  case  was  between  the  representative  of  Wil- 
liam Penn  and  Lord  Baltimore,  relative  to  the 
boundary  between  Maryland  and  the  "  three  lower 
counties,"  as  what  is  now  the  State  of  Delaware, 
(then  belonging  to  Pennsylvania),  was  styled,  and 
also  for  determining  the  northern  limits  of  Dela- 
ware, and  was  ordered  by  Lord  Chancellor  Hard- 
wicke  to  be  carried  specifically  into  effect. 

As  to  inadeqiiacy  of  consideration,  the  rule  is 
that  inadequacy  of  price  in  contracts  for  the  pur- 
chase of  interests  in  possession  is  not,  by  itself,  a 
ground  for  refusing  performance  of  a  contract  for 
the  sale  of  lands,  unless  its  grossness  is  such  as  to 
be  demonstrative  of  fraud — that  is,  so  strong  and 
manifest  as  to  shock  the  conscience  and  confound 
the  judgment  of  any  man  of  common  sense.'     (2 
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Stor.  Eq.  §  246,  &  seq;  Fry,  Spec.  Perf.  §  281,  & 
seq ;  Coles  v.  Treeothick,  9  Ves.  246 ;  Hincksman 
V.  Smith,  3  Kus.  (3  Eng.  Cb.)  435,  n  (1);  Hale  v. 
Wilkinson,  21  Grat.  75.)  Inadequacy  in  such 
contracts  is  only  an  ingredient  in  evidence  tending 
to  prove  imposition  or  oppression.  Hence,  sales 
made  fairly  for  Confederate  currency  during  the 
late  civil  war,  the  money -having  been  paid  and 
the  possession  delivered,  have  been  uniformly  en- 
forced against  the  vendor,  without  regard  to  the 
steady  and  rapid  depreciation  of  that  currency. 
Ambrouse  v.  Keller,  22  Grat.  769 ;  Talley  v.  Eob- 
inson.  Id.  888;  Hale  v.  Wilkinson,  21  Grat.  78; 
Thorington  v.  Smith,  8  Wal.  1.)  But  whilst  thus 
mere  inadequacy  of  consideration  does  not,  stand- 
ing alone,  deter  a  court  of  equity  from  decreeing 
specific  execution  of  a  contract  for  the  purchase 
of  interests  in  possession,  that  court  is  far  more 
scrupulous  with  respect  to  sales  of  reversionary  in- 
terests. In  this  latter  class  of  cases,  and  also  in 
cases  where  the  parties  stand  in  such  a  relation  as 
to  give  one  an  influence  over  the  other,  the  party 
purchasing  the  reversionary  interest,  or  possessing 
the  influence,  can  obtain  the  aid  of  the  court  only 
by  satisfactorily  removing  every,  even  the  slight- 
est, doubt  about  the  adequacy  of  the  price.  (2 
Lom.  Dig.  93;  Peacock  v.  Evans,  16  Yes.  517; 
Hincksman  v.  Smith,  3  Russ.  (3  Eng.  Ch.Il.)433, 
435,  &  n  (1);  Edwards  v.  Browne,  2  Call.  104; 
George  v.  Kichardson,  Gilm.  230.) 

An  accidental  subsequent  loss  or  disadvantage, 
not  arising  from  the  conduct  or  default  of  the  ap- 
plicant for  relief,  constitutes  no  objection  to  de- 
creeing the  specific  execution  of  an  agreement. 
The  transaction  must  be  viewed  as  it  originally 
stood,  and  stand  or  fall  accordingly.  Thus,  in 
Brachan  v.  Griflan,  3  Call.  436,  Griiiin,  in  con- 
sideration of  £25,000  oi paper  money,  paid  him  by 
Willis  in  1780  and  1781,  bound  himseK  to  pay  Wil- 
lis £2,500  in  specie  in  1790 ;  and  it  was  held  that 
Gritfin  was  not  entitled  to  be  relieved  from  the  pay- 
ment of  the  £2,500,  as  against  Brachan,  Willis's  as- 
signee, notwithstanding  it  happened  casually,  but 
without  any  default  on  tlie  part  of  Willis  or  Bra- 
chan, that  it  turned  out  in  the  result  to  be  a  losing 
speculation  to  Griffin,  beyond  what  he  had  antici- 
pated. But  where  there  is  laches  on  the  .part  of 
the  applicant,  and  meanwhile  such  an  alteration 
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in  the  property  that  it  cannot  be  enjoyed  in  ac- 
coi'dance  with  the  stipulations  of  the  agreement,  a 
specific  performan(!e  nnist  be  denied.  (City  of 
London  v.  Mitford,  14  Ves.  41 ;  Booton  v.  Schef- 
fer,  21  Grat  474.)  And,  indeed,  in  all  cases  the 
application  for  the  specific  execution  of  a  contract 
is  addressed,  as  we  have  seen,  to  the  soiind  discre- 
tion of  the  coiu't;  and  it  will  not  be  granted  unless 
the  applicant  lias  shown  himself  prompt  and  will- 
ing to  comply  with  the  contract  on  his  part;  nor 
if  it  would  be  inequitable  in  respect  to  the  other 
party.  (Bowles  v.  Woodson,  6  Grat.  78 ;  Willard 
V.  Tayloe,  8  Wal.  565,  &  seq.) 
61.  Where  the  Contract  is  Illegal,  binding  the  party 
to  do  what  he  may  not  lawfully  do. 

It  is  manifest  that  no  court  ought  to  permit  it- 
self so  to  trifle  with  the  obligations  due  to  the 
State  and  to  society,  as  to  compel  a  person  either 
to  pay  anything  for  the  breach  of  an  illegal  con- 
tract, or  to  do  specifically  what  is  adverse  to  the 
policy  of  the  law.  {Ej:  parte  Dvster,  1  Meriv.  172 ; 
Fry,  Spec.  Perf.  §'307  &  seq;  "l  Stor  Eq.  §  259  & 
seq ;  §  294  &  seq.)  Thus,  an  agreement  to  have 
part  of  an  estate,  to  be  recovered  by  the  agency  and 
at  the  charges  of  the  applicant  for  the  aid  of  the 
court,  being  tainted  with  the  offence  of  champarty, 
cannot  be  enforced  in  equity.  (Powell  v.  Know- 
ler,  2  Atk.  227.)  Nor  can  an  agreement  entered 
into  in  fraud  of  a  power,  or  where  the  performance 
■would  be  a  bi'each  of  trust,  or  would  produce  a 
forfeiture.  (1  Mad.  Ch.  410,  411.)  So,  upon 
similar  reasoning,  a  husband  is  not  to  be  compelled 
to  obtain  a  conveyance  from  his  wife,  nor  a  parent 
from  his  child,  which  the  wife  or  child  is  unwilling 
to  make,  notwithstanding  the  husband  or  parent 
may  liave  stipulated  so  to  do  ;  because  for  the 
court  to  attempt  it  would  lead  either  to  an  illegal 
attempt  at  coercion  on  his  part,  or  to  a  cruel  moral 
constraint  on  the  wife  or  child  to  do  what  was  re- 
pugnant to  their  will  in  order  to  relieve  a  husband  or 
parent  from  the  durance  imposed  by  the  court.  (Em- 
ery V.  Wase  &  als,  8  Ves. 5 14  &  seq;  Davis  v.  Jones, 
1  Bos.  &  Pul.  N.  E.  267 ;  Mortlock  v.  BuUer,  10 
Yes.  305 ;  Innis  v.  Jackson,  16  Ves.  367  ;  2  Stor. 
Eq,  §  732  &  seq.)  The  only  recourse  of  the  com- 
plainant in  such  case  is  to  sue  the  husband  or 
father  in  a  court  oflaio,  and  recover  such  damages 
*  for  the  breach  of  his  agreement  as  a  jury  may  al- 

51 
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low.  (2  Stor.  Eq.  §  734,  &  n  (1) ;  Emery  v.  Wase, 
8  Yes.  514r-'15.)  ISTor  is  this  doctrine,  in  its  es- 
sence, confined  to  the  case  of  a  husband  or  parent, 
although  some  reasons  apply  in  those  cases  which 
are  wanting  in  others.  But  it  may  be  stated, 
in  general,  that  in  all  applications  for  specific  per- 
formance, it  must  appear  that  the  defendant  is  not 
called  upon  to  do  what  he  is  not  lawfully  compe- 
tent to  do,  whereby  he  would  either  himself  be  ex- 
posed to  an  action  for  damages,  on  the  part  of 
some  one  injured  -by  the  act,  or  by  conveying  a 
title,  even  though  unquestionably  bad,  might  pos- 
sibly expose  a  third  person  to  be  damnified  by 
creating  an  adverse  claim  with  which  he  may  have 
to  contend.  (2  Lom.  Dig.  94.  Harnett  v.  Yield- 
ing, 2  Sch.  &  Lefr.  554  ;  McCann  v.  Janes,  1  Kob. 
261,  note.) 

It  must  be  further  observed,  however,  that  if 
one  having  only  partial  interests  in  an  estate, 
chooses  to  represent  it  as  his  own,  and  to  enter  into 
a  contract  to  sell  it  as  his  own,  it  is  not  competent 
to  him  afterwards  to  say  that  he  has  not  the  en- 
tirety, and  therefore  the  purchaser  shall  not  have 
the  benefit  of  his  contract  as  far  as  it  is  in  his  power 
to  confer  it.  If  the  purchaser  elects  to  take  as 
much  as  the  vendor  can  convey,  he  has  a  right  to 
that,  and  to  an  abatement  of  the  purchase-money, 
as  .to  the  residue  ;  and  the  court  will  give  no  heed 
to  the  objection  coming  from  the  vendor,  that  the 
purchaser  cannot  get  all  that  he  contracted  for. 
(Mortlock  V.  Buller,  10  Yes.  316  ;  Mestaer  v.  Gil- 
lespie, 11  Yes.  640 ;  Milligan  v.  Cooke,  16  Yes. 
1 ;  Todd  V.  Gee,  17  Yes.  274;  Wood  v.  Griffith, 
1  Swanst.  54.)  Nor,  on  the  other  hand,  is  it  al- 
lowable for  the  purchaser  to  compel  the  vendor 
thus  to  convey  to  him  as  much  as  he  has,  and  can 
convey,  and  also  to  proceed  at  law  to  recover  dam- 
ages for  that  which  he  cannot  convey ;  for  it  is  a 
principle  of  the  courts  of  equity  to  make  a  full  end 
of  whatever  litigation  comes  before  them,  and 
every  decree  of  those  courts  is  always  in  complete 
satisfaction  of  the  claims  of  the  parties  touching 
the  subject.  (McCann  v.  Janes,  1  Eob.  260,  262, 
note.) 

Upon  this  principle,  that  equity  will  not  enforce 
an  illegal  contract,  it  used  to  be  held  that  specific 
performance  of  an  agreement  for  the  conveyance 
of  a  pretensed  title  (when  the  conveyance  of  such 
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interests  was  prohibited,  Ante  p.  569-'70)  would 
not  be  decreed — (Hitchins  y.  Landor,  Coop.  34; 
Allen  V.  Smith,  1  Leigh,  254;  Ruffners  v.  Lewis, 
7  Leigh,  740) ;  but  this  doctrine  was  never  under- 
stood to  apply  to  the  sale  and  purchase  of  equit- 
able rights  generally,  which  are  very  distinguish- 
able fi'om  pretensed  titles.  Thus,  Lord  Eldon  ob- 
serves, in  Wood  V.  Griffith,  1  Swanst.  43,  that  "it 
is  extremely  clear  that  an  equitable  interest  (aris- 
ing) under  a  contract  of  purchase,  may  be  the  sub- 
ject of  sale;"  and  especially  does  not  the  doctrine 
apply  where  the  conveyance  of  the  equitable  in- 
terest is  in  order  merely  to  subject  it  for  the  pur- 
pose of  securing  a  debt  due  to  the  quasi  purchaser. 
(Allen  V.  Smith,  1  Leigh,  231;  Kuffners  v.  Lewis, 
7  Leigh,  741 ;  Hartley  v.  Russell,  2  Sim.  &  Stu. 
(1  Eng.  Ch.)  439.) 

The  case  of  Nelson  v.  Nelson,  1  Wash.  136, 
presents  a  remarkable  question  of  the  legality  of 
an  agreement,  with  reference  to  its  being  specifi- 
cally enforced.  It  was  the  case  of  an  agreement 
between  the  children  of  a  family,  in  the  life-time 
of  their  father,  to  divide  his  estate  equally  between 
them  at  his  death,  whatever  distribution  he  might 
think  proper  to  make  of  it  by  his  will.  The 
fatlier  by  his  will  gave  a  very  small  and  unequal 
portion  of  his  property  to  his  eldest  son,  who 
thereupon  filed  his  bill  against  the  other  children 
to  carry  into  effect  the  agreement  in  question.  It 
was  insisted  in  opposition  to  the  application,  that 
such  an  agreement  is  at  war  with  social  policy, 
tending  to  encourage  irreverence  for  parents,  and 
operating  something  like  a  fraud  upon  the  dece- 
dent, by  defeating  that  disposition  of  his  property 
which  he  has  a  right  to  make,  and  which  he  lias 
plainly  declared ;  and  that  it  ought  not,  therefore, 
to  be  countenanced  in  a  court  of  equity.  The 
court,  however,  whilst  it  declined  to  enforce  the 
agreement  under  consideration,  because  it  was  in- 
sufficiently proved,  yet  expressed  the  opinion  that 
such  arrangements  might  under  circumstances 
tend  to  promote  the  peace  of  families,  and  be  free 
from  reasonable  objection,  and  could  not  with 
propriety  be  denounced  as  inherently  and  invari- 
ably vicious  and  inadmissible.  And  the  general 
principle  that  an  agreement  of  this  character  be- 
tween children  in  their  father's  life-time,  notwith- 
standing it  might  tend  to  frustrate  the  scheme  of 
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his  testamentary  dispositions,  was  not  intrinsically 
contra  \onos  mores,  and  if  duly  proved  might  be 
enforced  specifically  in  equity,  was  recognized  and 
approved  in  Lewis  v.  Madisons,  1  Munf.  303. 
7''.  Where  there  lias  been  unreasonable  Delay  on  the 
side  of  the  party  seeking  the  Aid  of  the  Court  of 
Equity. 

In  a  court  of  law,  if  a  party  has  not  complied 
fully  with  the  stipulations  precedent  on  his  side, 
including  the  time  of  performance,  as  well  as  other 
particulars,  he  can,  as  we  have  seen,  maintain  for 
tlie  most  part  no  action  against  his  adversary  for 
his  default  in  respect  to  covenants  which  are 
dependent  the  one  on  the  other,  (fry,  Spec. 
Perf.  §  709  &  seq.)  Equity,  however,  whose 
constant  boast  it  is  that  it  regards  the  svb- 
stance  more  than  the  mer^e  terms  of  the  contract, 
attaches  usually  much  less  importance  to  the  mat- 
ter of  time,  which  in  general  it  holds  to  be,  as 
the  phrase  is,  not  of  the  essence,  that  is,  not  a 
material  element  of  the  contract.  And  that  con- 
struction commonly  accords  with  the  true  intent  of 
the  parties,  who,  although  a  day  may  be  named 
for  the  payment  of  the  purcliase-money,  or  the  con- 
vej'ance  of  the  land,  seldom  in  their  minds  regard 
the  precise  day  as  of  any  importance,  but  would  find 
their  substantial  purposes  as  well  subserved  by  the 
completion  of  the  contract  within  a  reasonable 
period  after  that  day  as  upon  the  very  day  itself. 
(Seton  V.  Slade,  7  Ves.  273  &  seq;  Id.  279,  n  3; 
Eaton  V  Lyon,  3  Ves.  696,  n  2;  Jackson  v.  Ligon, 
3  Leigh,  1S7.) 

But  it  would  be  very  rash  to  conclude,  as  has 
sometimes  been  done,  that  equity  pays  7io  regard 
to  the  stipulations  of  the  parties  as  to  the  time  for 
the  performance  of  contracts.  That  would  be  to 
m,ake  contracts,  instead  of  merely  to  construe  and 
enforce  them  according  to  their  true  intent  and 
purpose.  The  equitable  doctrine  amounts  only  to 
this:  that  the  mere  appointment  of  a  day  for  the 
payment  of  the  money,  or  the  delivery  of  a  con- 
veyance, is  not  of  itself  a  suificient  indication  that 
time  is  of  the  essence  of  the  contract.  But  the 
parties,  if  they  please,  may  make  it  a  more  or  less 
material  ingredient  (where  it  is  neither  unreason- 
able nor  inequitable),  either  by  express  stipulation, 
by  the  avowed  object  of  either  party,  or  from  the 
nature  and  character  of  the  transaction,  where  it  is 


CHAP.  XX.]  I  V.  ALIENATION CONTRACTS  FOE  LANDS.  805 

such  as  to  demand  promptness  and  punctuality  of 
perfoi'mance,  in  order  that  its  purpose  may  not  be 
frusti^ated.  (2  Stor.  Eq.  §  775,  &  n  1;  Fry,  Spec. 
Pert'.  §  7]0,  i.t  seq;  Newman  v.  Rogers,  4  Bro.  C. 
C.  391;  Dorolet  v.  Rothschild,  1  Sim.  &  Stu.  (1 
Eng.  Oil.)  598,  &  n  (2);  Tnylor  v.  Longworth,  14 
Pet.  174.)  And  so,  although  time  may  not  have 
been  at  Jirst  a  material  elenient  in  the  contract, 
either  party  may  notify  the  other  of  his  intention 
to  insist  on  a  punctual  fulfiluient  of  its  stipula- 
tions, and  to  rescind  and  abandon  it  if  they  are  not 
fultilled;  and  if  after  that,  he  himself  being  in  no 
default,  the  other  party  is  delinquent  in  his  perform- 
ance, it  is  at  least  w  privia  facie,  and,  for  the  most 
part,  a  conclusive  l)ar  to  a  specific  execution. 
(Brashear  v.  Gratz,  4  Wheat.  528;  Hatch  v.  Cobb, 
4  Johns.  Ch.  559 ;  Bowles  v.  Woodson,  6  Grat.  75 ; 
Booton  V.  Scheffer,  '11  Grat.  474,  491.)  And  on' 
the  other  hand,  specific  performance  of  a  contract 
to  purchase  lands  may  be  decreed,  after  a  delay 
too  considerable  to  be  otherwise  disregarded,  if 
the  vendee  has  manifested  meanwhile  no  determi- 
nation not  to  proceed  with  the  purchase,  but  has 
appeared  to  treat  tlie  agreement  as  still  subsisting 
and  on  foot.  (Pincke  v.  Curteis,  4  Bro.  C.  C  329, 
&  n  (1).) 

It  is  a  well  established  and  a  very  important 
principle,  wliich  has  been  rejieatedly  reiterated, 
and  must  not  be  lost  sight  iif,  that  specific  per- 
formance is  not  a  matter  of  course,  ex  deJjito  justi- 
iice,  but  rests  entirely  in  the  judicial  discretion  of 
the  court,  upon  a  view  of  all  the  circumstances  of 
the  case.  (Joynes  v.  Statham,  3  Atk,  388;  Un- 
derwood V.  Hitchcox,  1  Ves.  Sen'r,  279 ;  Seymour 
v.  Delaneey,  6  Johns.  Ch.  222 ;  Willard  v.  Tay- 
loe,  8  Wal.  565,  &  seq;  Thompson  v.  Jackson,  3 
Rand.  50.5 ;  Booton  v.  Scheffer,  21  Grat.  496  ) 
And  hence,  it  has  come  to  be  reckoned  as  another 
settled  doctrine,  that  the  party  seeking  specific 
performance  must  have  shown  himself  ready, 
prompt  and  v-iUing  to  perform  the  stipulation  on 
his  part,  or  else  his  application  must  be  denied. 
(Brashear  v^  Gratz,  4  Wlieat.  528;  Benedict  v. 
Lynch,  1  Johns.  Ch.  370;  Bowles  v.  Woodson,  6 
Grat.  78,  88;  Booton  v.  Schefier,  21  Grat.  491.) 
Not  that  the  mere  omission  to  perform  the  con- 
tract at  the  time  stipulated,  where  time,  in  the 
view  of  a  court  of  equity,  is  not  an  essential  ele- 
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inent  in  the  transaction,  will  of  itself  suffice  to 
prevent  a  specific  execution  from  being  decreed, 
but  it  does  devolve  on  the  party  applying  for  the 
aid  of  the  court  the  burden  of  accounting  in  a  sat- 
isfactory manner  for  his  delay,  and  also  to  show 
that  the  relief  he  asks  is  just  and  equitable.  (2 
Stor.  Eq.  §  776,  &  n  1 ;  Taylor  v.  Longworth  & 
al,  14  Pet.  174;  Heaphy  v.  Hill,  2  Sim.  &  Stu. 
(1  Eng.  Ch.)  30,  &  n  (1).)  Supposing,  however, 
that  a  specific  execution  is  not  otherwise  inequit- 
able, a  vendor  may  enforce  the  fulfilment  of  a  eon- 
tract  of  sale,  even  where  he  liad  not  the  power  to 
make  a  good  title  at  the  time  of  the  filing  of  the 
bill,  if  he  can  cure  the  defect  before  the  final  de- 
cree, so  that  he  can  then  make  a  valid  convey- 
ance, free  from  just  objection.  (Hepburn  &  al  v. 
Auld,  5  Cr.  262 ;  Hepburn  &  al  v.  Dunlop  &  Co., 
1  Wheat.  179 ;  Mays  v,  Swope,  8  Grat.  46 ;  Tay- 
lor V.  Longworth,  14  Pet.  172.)  But  it  is  for  him 
(the  vendor)  to  show  that  his  title  is  then  good; 
and  if  at  the  time  of  the  decree  he  fails  to  make 
that  clear,  specific  performance  must  be  refused; 
and  that  refusal  it  is  proper  to  persist  in,  notwith- 
standing the  title  be  soon  afterwards  ascertained 
to  have  been  then  good,  if  meanwhile  the  property 
has  materially  depreciated  in  value.  (Griffin's 
Ex'or  V.  Cunningham,  19  Grat.  587, •&  seq;  S.  C. 
20  Grat.  31.) 

Where  the  subject  matter  of  the  contract  is,  in 
its  nature  exposed  to  daily  variations,  time  must 
necessarily  tbrm  a  very  material  element  therein, 
as  is  well  illustrated  bv  the  case  of  Coslake  v.  Till, 
1  Puss.  (1*  Eng.  Cli".)  379.  In  that  case  Till 
agreed  to  assign  to  Coslake  the  possession  and 
good-will  of  a  public  house,  of  which  he  was  ten- 
ant at  will,  and  to  transfer  the  liquors  on  hand,  the 
transfer  of  the  possession,  liquors,  &c.,  to  be  made 
and  the  money  paid  on  the  26th  of  March,  1824. 
Till  acquainted  Coslake  that  he  should  insist  on 
the  rigorous  performance  of  the  contract;  yet,  not- 
withstanding, neither  Coslake  nor  his  appraiser  was 
present  on  the  26th  of  March  to  make  the  valua- 
tion, although  the  appraiser  did  attend  on  the  27th, 
when  Till  refused  to  allow  him  to  proceed  with  it, 
because  the  day  appointed  was  past.  Coslake 
thereupon  applied  for  a  specific  execution,  which 
was  denied,  because  Till,  being  only  tenant  at  will 
of  the  premises,   (which  seems  to  have  been  as- 
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suined  to  be  the  same  thing  as  a  tenant  from  y^ar 
to  year),  it  was  important  to  him  that  Ctoslake 
should  take  possession  on  the  very  day  stipulated; 
for  if  he  himself  retained  possession  after  that  day, 
he  might  perhaps  have  become  tenant  for  the  suc- 
ceeding year,  and  have  thereby  incurred  fresh  lia- 
bilities ;  and  he  could  not,  meanwhile,  have  shut 
up  the  house  even  for  a  day,  because  its  value  as  a 
public  house  would  have  been  thereby  seriously 
impaired.  And  because,  furthermore,  the  stock  of 
liquors  was  necessarily  fluctuating  from  day  to  day. 
Upon  like  principles  time  was  deemed  essential  in 
a  contract  for  the  purchase  of  government  stock, 
the  value  of  wliich  is  not  fixed,  but  dependent  on 
speculative  considerations.  (Doloret  v. Rothsclild, 
1  Sim.  &  Stu.  (1  Eng  Ch.)  598-'9.)  And  sim- 
ilar views  have  materially  controlled  the  question 
of  specific  performance  of  contracts  for  land  where 
the  payments  were  to  be  made  in  the  late  Confed- 
erate currency.  (Booten  v.  Scheffer,  21  Grrat. 
474,  499.) 

It  is  to  be  observed,  that  even  in  those  cases 
where  time  is  not  of  ihe  essence  of  the  contract, 
yet,  where  there  has  been  great  and  unreasonable 
delay  on  one  side,  it  may  be  terminated,  as  we 
have  seen,  by  the  other  party's  fixing  a  reasonable 
period  within  which  the  contract  must  be  com- 
pleted ;  and  if  that  time  be  not  conformed  to,  it 
precludes  specific  performance,  and  leaves  the  par- 
ties to  their  remedies  at  law.  (Brashear  v.  Gratz, 
4  Wheat.  528  ;  Heaphy  v.  Hill,  2  Sim.  &  Stu.  (1 
Eng.  Ch.)  30  ;  Taylor  v.  Brown,  2  Heav.  (17  Eng. 
Ch'.)  183,  &  n  (i) ;  Watson  v.  Eeid,  1  Buss.  & 
My.  (5  Eng.  Ch.)  236-'7,  &  n  (1) ;  Walker  v.  Jef- 
fi-evs,  1  Hare.  (23  Eng.  Ch.)  348 ;  Berry  v.  Armis- 
tead,  3  Kean,  (13  Eng.  Ch.)  227,  &  n  a);  Carter 
V.  Dean  of  Ely,  7  Sim.  (10  Eng.  Ch.)  211 ;  Bowles 
V.  Woodson,  6  Grrat.  78 ;  Booten  v.  Sclieffer,  21 
Grat.  474.)  And  so,  in  like  manner,  where  one 
party  notifies  the  other  that  he  will  no  longer  be 
bound  l)y  the  contract,  if  the  latter  does  not 
pronjptly  assert  his  rights,  he  will  in  equity  be  con- 
sidered as  acquiescing  in  the  notice,  and  concurring 
in  the  abandonment  of  the  agreement.  (Lloyd  v. 
Collett,  4  Bro.  C.  C.  469,  &  n  (1) ;  Walker  v'.  Jef- 
freys, 1  Hare,  (23  Eng.  Ch.)  348 ;  Watson  v.  Eeid, 
1  iRuss.  &  My.  (5  Eng  Ch.)  236-'7,  &  n  (1); 
Jackson  v.  Ligon,  3  Leigh,  161.) 
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In  Garnett  v.  Macon,  6  Call.  333-'4,  (S.  C.  2 
Brock.  210-'ll),  such  notice  was  given,  and  tli& 
plaintiff  issued  his  snbpcEna,  instituting  his  suit  in 
chancery,  within  ten  days  thereafter;  but  did  not 
file  his  l)ill  for  near  six  montlis  afterwards,  nor 
cause  the  subpoena  to  be  executed  until  about  six 
montlis  after  filing  the  bill;  but  it  was  held  by  C. 
J.  Marshall  (whilst  specific  performance  was  re- 
fused on  another  ground),  that  the  presumption  of 
acquiescence  and  ^f  abandonment  of  the  contract 
was  repelled  by  the  speedy  conmiencement  of  the 
suit. 

Even  without  any  notification  from  the  other 
party,  a  long  omission  to  insist  upon  the  contract^ 
as  even  for  six  months,  will  in  general  justify  a 
presumption  of  abandonment,  and  preclude  a 
specific  performance  at  the  suit  of  the  party  in  de- 
fault. (2  Lom.  Dig.  100;  Richardson  v.  Baker,  & 
Call.  514;  Cringan  and  al  vs.  ISTicolson's  Exor's, 
1  H.  &  M.  429;  Alley  v.  Desehampe,  13  Ves. 
225.)  And  this  presumption  is  much  helped,  if, 
meanwhile,  such  a  change  of  circumstances  has 
occurred  as  to  make  it  harth  and  inequitable  to 
proceed  with  the  contract,  such  as  a  material 
alteration  in  the  value  of  the  land,  or  in  the  situa- 
tion and  relations  of  the  parties.  (Pigg  v.  Corder, 
12  Leigh,  69;  Anthony  v.  Leftwich,  3  Rand.  245; 
Bryan  v.  Loftus,  1  Bob.  12 ;  Pratt  and  als  v.  Car- 
roll, 8  Cr.  471;  Bowles  v.  Woodson,  6  Grat.  79.) 

It  is  not  irrelevant  to  observe  just  here,  that 
after  the  vendee  has,  in  an  action  at  law,  recovered 
a  judgment  for  damages  against  the  vendor  for 
the  latter's  breach  of  contract  in  not  conveying,  or 
indeed,  it  seems  after  the  vendee  has  instituted 
such  an  action,  a  bill  in  equity  for  specific  perfor- 
mance by  the  vendor  will  not  lie.  (2  Lom.  Dig. 
103;  Long  v  Colston,  1  H.  •k  M.  110;  Moore  v. 
Fitz.  Randolph,  6  Leigh,  175 ;  McCann  v.  Janes, 
1  Rob.  260,  262  note.) 

"Where  the  vendee  is  in  the  actual  possession  of 
the  equitable  estate,  it  is  no  laches  for  him  to  for- 
bear for  ever  so  long  a  time  to  demand  the  con- 
veyance of  the  legal  title.  Thus,  if  a  party  under 
an  agreement  for  a  conveyance  of  land  holds  the 
possession,  time  will  be  no  bar  to  his  claim  for 
'  specific  performance.  Of  this  principle  the  case 
of  Zane's  devisees  v.  Zane,  6  Mnnf.  406,  413  &  seq, 
affords   a  good   illustration.      Jonathan    Zane  in 
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1775  made  a  settlement  on  the  upper  end  of  what 
has  since  been  known  as  Wheeling  island,  in  the 
Ohio  river,  opposite  the  city  of  "Wheeling,  and  in 
1777  his  brother,  Ebenezer  Zane,  made  a  like  set- 
tlement on  the  lower  part  of  the  same  island.  In 
1784  the  island  was  divided  between  them  by  a 
designated  line,  and  it  was  agreed  verbally,  that 
Ebenezer  should  procure  a  patent  from  the  Com- 
monwealth for  the  whole,  atid  convey  to  Jonathan 
his  part.  Ebenezer  obtained  the  patent  accord- 
ingly, but  after  the  lapse  of  many  years  died,  with- 
out fulfilling  the  agreement,  by  his  will  devising 
the  whole  island  to  his  sons,  Noah  and  Daniel, 
against  whom,  in  1815,  Jonathan  Zane  (whose 
possession  had  continued  without  interruption 
from  the  time  of  his  first  settlement  in  1775)  filed 
his  bill  for  a  specific  execution  of  the  contract  with 
his  brother,  demanding  that  'Sosih  and  Daniel 
Zane,  the  devisees  of  Ebenezer,  should  be  required 
to  convey  to  him  the  legal  title  to  his  part  of  the 
island;  and  it  was  decreed  accordingly. 

We  have  seen  (Ante  p.  791-'2),  that  a  vendor  is 
alwaj's  bound,  in  the  absence  of  any  stipulation  to 
the  contrary,  to  make  a  good  title,  free  from  in- 
cumbrajice  of  every  description  which  may  embar- 
rass the  full  and  quiet  enjoyment  of  the  premises 
by  the  purchaser ;  and  that,  supposing  the  vendor 
to  be  thus  bound,  the  purchaser  will  not  be  required 
to  accept  any  other  inferior  title,  even  though  he 
knew  at  the  time  of  the  contract  that  the  vendor's 
title  was  defective,  unless  he  appears  to  have  waived 
the  objection.  It  remains  now  to  observe  that  it  is  a 
bar  to  specific  performance,  that  the  vendor's  title 
is  clouded  with  any  actual  doubt,  or  if  it  be  merely 
equitable ;  although  a  bare  possibility  of  defect  in 
the  title  will  not  be  regarded,  nor  will  the  non-pro- 
duction of  deeds,  or  their  non-registry,  if  the  lapse 
of  time  or  other  circumstances  shall  negative  any 
reasonable  apprehension  of  their  involving  trouble 
to  the  purchaser,  who  is  in  no  case  obliged  to  buy 
a  probable  lawsuit.  (2  Lom.  Dig.  104:-'5  ;  Lyddal 
V.  Weston,  2  Atk.  19  ;  Marlow  v.  Smith,  2  P. 
Wms.  198  ;  Cooper  v.  Denne,  1  Ves.  Jun'r,  565, 
&  notes;  Hillary  v.  Waller,  12  Ves.  250  &  seq; 
265  &  seq  ;  Buckle  v.  Mitchell,  18  Ves.  Ill  & 
seq ;  Wood  v.  Bernal,  19  Ves.  220,  &  notes ;  Ed- 
wards V.  Van  Bibber,  1  Leigh,  183  ;  Wade's  Heirs 
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V.  Greenwood,  2  Kob.  474 ;  Griffin  v.  Cunning- 
ham, 19  Grat.  £86  to  588 ;  S.  C.  20  Grat.  31.) 

It  seems  that  the  court  will  not  cortipel  the  pur- 
chaser to  take  an  indemnity  (unless  it  be  to  retain 
part  of  the  purchase-money),  nor  the  vendor  to 
give  it ;  but  compensation  for  small  and  unsubstan- 
tial variations  is  not  unfrequently  decreed,  upon 
the  principle  that  equity  does  not  permit ybrms  of 
law  to  be  made  instruments  of  injustice,  and  will 
interpose  to  prevent  advantage  being  taken  of  a 
circumstance  that  does  not  admit  of  a  strict  per- 
formance of  the  contract  in  its  literal  terms  (as  in 
respect  to  the  precise  quantity  of  land,  &c.),  but 
yet  does  not  affect  the  substance  of  the  transac- 
tion. (Balmanno  v.  Lumley,  1  Ves.  &  B.  225 ; 
Fordyce  v.  Ford,  4  Bro.  C.  C.  494;  Drewe  v. 
Harrison,  6  Ves.  675  ;  Drewe  v.  Corp.,  9  Yes. 
368  ;  Halsey  v.  Grant,  13  Ves.  76-'7 ;  Wood  v. 
Bernal,  19  Ves.  221,  &  notes ;  Aylett  v.  Ashton, 
1  My.  &  Cr.  (13  Eng.  Ch.)  114 ;  Pollard  v.  Ro- 
gers, 4  Call.  239.) 

Whether  the  court  will  thus  decree  compensa- 
tion, or  leave  the  parties  to  their  remedies  at  law, 
or  will  take  the  much  more  decisive  step  of  rescindr 
ing  the  contract,  depends  on  the  exercise  of  a  fair 
discretion  as  to  wliich  of  those  three  courses  will 
best  attain  the  justice  of  the  case.  The  instances 
of  such  compensation  with  us  have  grown  out  of 
deficiency  or  excess  in  the  quantity  of  lands  sold ; 
the  principles  applicable  to  which  have  been  al- 
ready stated.     (See  Ante  p.  791  &  seq.) 

Where  any  doubt  arises  as  the  title,  the  practice 
in  England  is  to  refer  it  to  a  master  commissioner 
to  enquire  and  report  upon  its  sufficiency.  In 
Virginia,  the  practice  tends  in  the  same  direction, 
and  very  judiciously  ;  for  the  inquiry  made  by  the 
master  is  likely  to  be  more  searching  than  that  of 
a  private  person,  and  will  aid  the  court  materially 
in  arriving  at  an  accurate  apprehension  of  the  true 
state  of  the  title.  Such  an  inquiry  was  directed 
in  Beverley  v.  Lawson's  Heirs,  3  Munf.  337-8 ; 
and  in  Griffin  v.  Cunningham,  19  Grat.  579.  And 
although  in  Stovall  v.  Loudon,  5  Munf.  299,  and 
in  Legrand  v.  Hampden  Sid.  Col.  5  Munf  327  to 
329, 332,  a  decree  was  rendered  without  a  reference, 
yet  in  those  cases  tliere  seems  to  have  been  no  spe- 
cial occasion  for  the  interposition  of  a  master,  and 
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nothing  was  said  by  the  court  in  either,  indicative 

of  any  disapproval  of  the  practice. 
2°.  Suit  in  Equity  to  cancel  or  rescind  Contracts  for 
tlie  Sale  of  Lands. 

Tlio  application  to  a  court  of  equity  to  rescind  or 
cancel  contracts  for  lands,  like  that  for  their  speci- 
fic execution,  is  addressed  to  the  sound  judicial  dis- 
cretion of  the  court ;  and  in  tlie  exercise  of  that  dis- 
cretion the  court  not  uufrequently  refuses  to  rescind, 
when  it  would  also  refuse  to  decree  the  contract  to 
be  performed;  thus  leaving  the  parties  to  their  re- 
medies at  law.  And  so,  also,  where  the  court 
tliinks  fit  to  grant  the  relief  desired,  whether  to  re- 
scind or  to  compel  specific  perfoi'mance,  it  may  im- 
pose such  terms  upon  the  applicant  as  it  deems  the 
justice  of  the  case  to  require;  and  if  he  refuses  to 
comply  with  such  terms  his  bill  will  be  dismissed. 
The  maxim  here  is  emphatically  applied,  he  who 
seeks  equity  must  do  equity.  (2  Stor.  Eq.  §  693 ; 
Thompson  v.  Jackson,  3  Rand.  504.) 

The  groimd  on  which  equitj^  exerts  this  jurisdic- 
tion rests  upon  the  propriety  of  administering  a 
protective  or  preventive  justice,  under  the  guidance 
of  the  principle  technically  called  q^lia  tit  net ;  that 
is,  tlae  fear  that  such  agreements  or  other  instru- 
ments may  be  vexatiously  or  injuriously  used 
against  the  plaintiflT  when  the  evidence  to  impeach 
them  may  be  lost;  or  that  they  may  now  throw  a 
cloud  of  suspicion  over  his  title  or  interest.  (2  Stor. 
Eq.  s  694.) 

The  cases  in  which  rescission  should  take  place 
seem  to  be  limited  to  those  where  there  is  either  a 
palpable  and  material  mistake  in  the  substance  of 
the  thing  contracted  for,  or  a  fraud  perpetrated 
upon  the  applicant  for  tlie  aid  of  the  court. 
(Thompson  v  Jackson,  3  Hand.  604;  Lamb  v. 
Smith,  6  Eand.  552;  Brown  v.  Armistead,  6  Eand. 
594;  Glassell  v  Thomas,  3  Leigh,  113;  Beal  v. 
Seiveley,  8  Leigh,  658 ;  Breckenridge  v.  Auld,  1 
Eob.  148;  Irick  v.  Fulton,  3  Grat.  193;  Purcell  v. 
McCleary,  10  Grat.  246;  Bailey  v,  James,  11  Grat. 
468;  Eo'ssett  v.  Fisher,  11  Grat  492.)  And  it 
should  be  observed  that  the  rescission  cannot  he 
partial.  If  decreed  at  all,  it  must  be  complete  and 
entire.  (Glassell  v. -Thomas,  3  Leigh,  113;  Bailey 
V.  James,  .11  Grat.  468,  4Y5.) 

The  instances  of  mistalai  occur  principally  in 
connection   with  the  quantity  of   the   land,  or  the 
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estate  or  interest  therein  ■which  was  the  subject  of 
the  transaction;  there  liaving  been  an  essential 
mistake  in  the  thing  contracted  for,  without  fraud 
or  special  default  on  either  side.  (Gi-aham  v.  Hen- 
dren,  5  Munf.  185 ;  Chainberlaine  v.  Marsh.  6  Munf. 
283 ;  Tucker  v.  Cocke,  2  Kaiid.  66 ;  Thompson  v. 
Jackson,  3  Rand.  504;  Glassell  v.  Thomas,  3  Leigh, 
125,  129;  Irick  &  al  v.  Fulton,  3  Grat.  193.)  A 
mistake  in  lair,  however,  where  there  is  neither 
fraud,  concealment,  nor  mistake  m  fact,  constitutes- 
no  ground  for  rescinding  a  contract.  (Brown  v. 
Armistead,  6  Rand.  604;  Thompson  v.  Jackson,  3 
Rand.  504;  Ross  v.  McLaughlin,  7  Grat.  86;  Jen- 
nings V.  Palmer,  8  Grat.  70;  ZoUman  v.  Moore, 
21  Grat.  313;  Ante  624,  &  seq.) 

Fraud,  as  a  ground  of  rescission,  has  a  wider 
range.  The  cases  are  judiciously  classed  by  Mr.  J. 
Story  (2  Stor.  Eq.  6  695)  under  the  heads  following: 

(1),  Where  there  is  actual  fraud  in  the  party  de- 
fendant, fn  which  the  party  plaintiff  has  not  parti- 
ci-puted  : 

(2),  Where  there  is  a  constructive  fraud  against 
public  policy,  and  the  party  plaintiff  fias  not  parti- 
cipated therein : 

(3),  Where  there  is  a  fraud  against  public  policy, 
and  the  party  plaintiff  has  participated  therein,  but 
public  policy  would  he  defeated  by  allowing  it  to 
stand ;  and 

(4),  Where  there  is  a  constructive  fraud,  shared 
in  l)y  hoth  parties  ;  but  they  are  not  in  pari  delicto. 

It  will  repay  the  pains  to  take  a  heedful  but  brief 
survey  of  each  of  these  classes. 

(1),  Where  there  is  an  actual  fraud  in  the  party 
defendant,  in  which  the  complainant  has  not  par- 
ticipated. 

It  is  a  plain  dictate  of  natural  justice  and  reason 
that  a  party  ought  not  to  be  permitted  to  avail  him- 
self of,  or  to  receive  any  benefit  from  any  instru- 
ment or  transaction  procured  by  his  own  actual  or 
constructive  fraud,  or  by  his  own  violation  of  legal 
duty  or  public  policy  to  the  prejudice  of  an  inno- 
cent person.  (2  Stor.  Eq.  §  695  a.)  Thus,  a  con- 
veyance obtained  for  a  grossly  inadequate  price, 
from  ].)ersons  of  advanced  age,  and  verging  upon 
imbecility,  wliom  the  grantor  had  plied  with  ardent 
spirits  to  intoxication  before  the  business  was  com- 
pleted, ^^'as  ordered  to  be  given  up  to  be  cancelled, 
and  a  re-conveyance  of  the  land  directed,  because  of 
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the  fraud  practised  by  tlie  grantee.  (Harvey  v. 
Pecks,  1  Munf.  518,  526.  See  Samuel  v.  Marshall, 
3  Leigh,  567.) 

(2),  Where  there  is  a  constructive  fraud  against 
jauMic  policy,  and  the  complainant  has  not  partici- 
pated therein. 

Similar  observations  apply  here  as  under  the  pre- 
ceding head.  It  can  never  be  permitted  a  party 
to  avail  himself  of  a  transaction  condemned  by  the 
public  policy  of  the  couutiy  as  inimical  to  its  inter- 
ests. Of  tliis  class  of  cases,  one  of  the  most  obvious 
illustrations  is  a  contract,  (commonly  called  a  mar- 
riage-hrocage  contract),  wliereby  a  party  engages  to 
give  to  another  a  compensation  for  negotiating  an 
advantageous  marriage  for  him.  Such  agreements 
tend  to  pervert  and  degrade  the  relation  of  mar- 
riage, wliich  is  of  the  deepest  importance  to  the 
well-being  of  society,  and  are  unhesitatingly  re- 
scinded in  equity,  even  though  they  be  not  entered 
into  until  the  marriage  is  consummated.  Indeed, 
with  such  disapproval  are  they  regarded,  that,  if 
any  money  has  been  paid  under  them,  the  court  will 
decree  it  to  be  refunded.  (1  Stor.  Eq.  §  260,  261, 
263,  264;  Hall  &  al  v.  Potter,  3  Lev.  412;  Drury 
V.  Hooke,  1  Vern.  412 ;  Smith  v.  Brening,  2  Yern. 
392.) 

(3),  Where  tliere  is  a  fraud  ag&mst  puMic  policy, 
and  the  'pa.vtj.  ■pl'dintiH'  kas participated  therein,  but 
public  policy  would  he  defeated  by  allowing  it  to 
stand. 

This  class  of  frauds  is  illustrated  by  the  case  of  a 
gaming  security,  which  will  be  decreed  to  be  given 
up  to  be  cancelled,  notwithstanding  both  parties 
have  concurred  in  the  violation  of  the  law ;  because 
public  policy,  which  is  much  concerned  in  the  sup- 
pression of  the  pernicious  practice  of  gaming,  is  best 
subserved  by  adopting  that  course.  (2  Stor.  Eq.  § 
695  a ;  1  Id.  §  302 ;  Rawden  v.  Shadwell,  1  Ambl. 
268;  Baker  v.  Williams,  S.  C.  note  (5) ;  Wynne  v. 
Callander,  1  Euss.  (1*  Eng.  Ch.)  293;  Woodson  v. 
Barrett  &  Co.,  2  H.  &  M.  80 ;  Skipwith  v.  Strotlier 
3  Rand   215-'16.) 

(4),  Where  there  is  a  constructive  fraud  shared 
in  hy  hoth  piarties,  but  they  are  not  in  pari  delicto. 

In  general,  when  parties  are  concerned  in  illegal 
transactions,  courts  "of  equity,  following  the  rule  of 
law  as  to  participants  in  a  common  crime,  will  not 
interpose  to  grant  any  relief,  but  will  leave  them 
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where  it  finds  them,  acting  therein  npon  the  known 
maxim,  in  pari  delicto  potior  est  conditio  defendentis 
et possidentis^  (1  Stor.  Eq.  §  298.)  But  it  does  not 
always  follow  tliat  parties  who  participate  in  an  il- 
legal act  stand  in  pari  delicto,  for  there  may  be, 
and  often  are,  very  different  degrees  in  their  guUt  ; 
and  if  he  who  seeks  relief  has  acted  under  circum- 
stances of  oppression,  imposition,  hardship,  undue 
influence,  or  great  inequality  of  age  or  condition, 
his  blame-worthiness,  in  a  legal  as  well  as  in  a  moral 
aspect,  being  deeined  appreciably  less  in  character 
and  degree  than  that  of  his  associate,  the  contract 
must  be  rescinded.  (1  Stor.  Eq.  §  300 ;  2  Id.  § 
695  a.) 

Lord  Mansfield  lays  down  the  doctrine  thus ;  "If 
the  act  be  in  itself  immoral,  or  a  violation  of  the 
general  laws  of  public  policy,  both  parties  are  in 
pari  delicto ;  but  where  the  law  violated  is  intended 
for  the  protection  of  the  subject  against  oppression, 
extortion  and  deceit,  and  the  defendant  takes  ad- 
vantage of  the  plaintiff's  condition,  or  situation, 
then  the  plaintiff  sliall  recover.  (Smith  v.  Brom- 
ley, 2  Dougl.  696,  note;  see  Thomas  v.  City  of 
Richmond,  12  Wal.  353;  Hanauer  v.  Doane,  12 
Wal.  342,  349 ;  Harris  v.  Harris,  23  Grat.  755.) 

Thus,  equity  will  decree  money  over-paid  in  pur- 
suance of  an  usurious  contract  to  be  refunded,  and. 
the  securities  for  it  to  be  given  up  to  be  cancelled, 
notwithstanding  the  express  agreement  of  the  op- 
pressed party  to  pay,  and  his  subsequent  ratification 
thereof  by  the  actual  payment  of  part  or  all;  for, 
although  both  parties  are  in  delicto,  having  united 
in  violating  the  law,  they  are  by  no  means  in  pari 
delicto.  Indeed,  in  strictness,  the  oppressed  debtor 
is  not  particeps  anminis  at  all ;  for  it  is  the  hard- 
ship under  which  he  labored  which  constrained  him 
to  submit  to  the  oppression  imposed  upon  him  by 
the  other  party,  which  makes  the  crime.  (Bosan- 
quett  V.  Dash  wood,  Cas.  Temp.  Talbot,  38, 41.)  So, 
when  a  father,  in  pursuance  of  an  agreement  with 
his  son,  in  violation  of  law,  and  of  the  rules  of  that 
branch  of  the  public  service  to  which  they  both  be- 
longed, had  received  considerable  suras  of  money 
from  the  son,  the  money  was  decreed  to  be  re- 
funded, at  the  instance  of  the  son's  executors,  and 
the  agreement  to  be  virtually  cancelled,  in  adjust- 
ing the  account  between  the  parties.  (Osborne  v. 
Williams,  18  Ves.  382.) 
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But  even  wlien  tlie  instrument  or  transaction  is 
declared  to  be  void,  courts  of  equity  will  impose 
terras  upon  tlie  party  asking  their  aid  where  the 
circumstances  require  it.  Thus,  in  cases  of  usury, 
equity  does  not,  for  the  most  part,  interpose  in  favor 
of  tlie  debtor,  except  upon  the  payment  or  allowance 
of  the  debt  which  is  fairly  due;  and,  in  general, 
however  indefensible  may  have  been  the  adversary's 
conduct,  if  he  has  an  equitable  right  to  compensa- 
tion, the  applicant  must  make  it  in  order  to  obtain 
redress.  He  who  asks  equity  must  do  equity.  (2 
Stor.  Eq.  §  696;  Bank  of  Washington  v.  Arthur,  3 
Grat.  173.) 

On  the  other  hand,  where  the  complainant  is  the 
sole  guilty  party ;  or  where  he  hasparticipated  equally 
and  deliberately  in  the  fraud  or  illegality;  or  where 
the  agreement  which  he  seeks  to  rescind  and  can- 
cel is  founded  in  illegality,  or  in  immoral  con- 
duct on  his  part,  equity  will  leave  him  to  the  con- 
sequences of  his  own  iniquity,  and  will  decline  to 
assist  him  to  escape  from  the  toils  wherein  he  has 
sought  to  entrap  others,  or  in  which  he  has  been 
involved  by  attempting  to  violate  the  interests  or 
morals  of  'social  life.  (2  Stor.  Eq.  §  697.)  The 
most  frequent  illustration  of  this  doctrine  occurs 
in  Connection  with  conveyances  made  with  intent  to 
hinder  and  delay  creditors.  Thus,  when  a  party, 
with  that  view,  fraudulently  conveys  his  property 
under  pretence  of  securing  debts  falsely  stated  to 
be  due  from  him,  the  general  doctrine  is,  that  he 
cannot  maintain  a  suit  in  equity  to  rescind  the  con- 
veyance, but  as  to  him  it  will  be  good  and  binding. 
(Starke's  Ex'or  v.  Littlepage,  4  Rand.  368 ;  James 
V.  Bird's  Adm'r,  8  Leigh,  510 ;  Terrell  v.  Imboden, 
10  Leigh,  321;  Owen  v,  Sharpe  &  al,  12  Leigh, 
427.) 
2^.  The  Doctrine  in  Vii-ginia  touching  the  Conveyance  of 
Lands. 

The  doctrine  touching  the  conveyance  of  lands  in- 
volves the  consideration  of,  (1),  The  character  of  the 
conveyance;  (2),  The  manner  of  executing  a  deed  of 
conveyance ;  and  (3),  The  registration  of  deeds  of  con- 
veyance, and  of  other  transactions  which  affect  the  title 
to  lands. 
W.  C. 
1™.  The  Character  of  the  Conveyance  of  Lands  in  Yir- 
ginia. 

The  character  of  the  conveyance  whereby  lands 
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may  be  transferred,  in  Virginia,  from  one  person  to 
another,  may  be  conveniently  set  forth  under  the 
heads  following,  namely,  (1),  The  nature  of  the  in- 
strument of  conveyance;  (2),  Certain  general  rules 
as  to  deeds  of  conveyance;  (3),  The  form  of  deeds  of 
conveyance;  and  (4),  The  effect  of  deeds  of  convey- 
ance; 
W.  C. 
1".  The  Nature  of  the  Instrument  of  Conveyance  of 
Lands  in  Virginia. 

Our  statute  of  conveyances,  formed  somewhat 
after  the  model  of  that  portion  of  the  statute  of 
frauds  and  jperjwries  which  relates  to  conveyances 
(29  Car.  II,  c.  3,  §  1,  2,  3,  7,  8),  makes  brief  yet 
definite  provision  upon  the  subject:  "No  estate  of 
inheritance  or  freehold,  or  for  a  term  of  more  than 
five  years,  in  lands  shall  he  conveyed  unless  hy  deed 
or  will."     {Y.  C.  1873,  c.  112,  §  1.) 

The  characteristics  of  a  deed  have  been  already 
fully  stated,  and  to  those  passages  reference  is  now 
made  (Ante,  p.  587  &  seq,  651  &  seq).  The  nature 
and  properties  of  wills  will  be  explained  in  their 
proper  places  hereafter,  {Post.  ). 
2''-  Certain  General  Eules  as  to  Deeds  of  Conveyance 
of  Lands. 

The  general  rules  touching  deeds  of  conveyance 
of  lands  may  be  classed  as  follows :  (1),  The  interest 
which  may  be  had  in  conveyances  by  persons  not 
parties  thereto ;  (2),  Conveyances  made  by  attornies 
in  fact;  (3),  Real  estate  lies  in  grant,  as  well  as  in 
livery;  (4),  What  interest  in  real  estate  may  be 
lawfully  transferred  from  one  to  anotlier;  (5),  Ex- 
ecutory limitations  to  take  effect  171  futuro,  created 
by  deed;  and  (6),  Conveyances  of  and  liens  upon 
certain  property  exempt  from  debts  by  the  "  Poor 
Man's'  and  "Homestead"  laws; 
W.  C. 
1°  Tlie  Interest  which  may  be  had  in  Conveyances  by 
Persons  not  Parties  thereto. 

In  order  that  the  doctrine  upon  this  subject  may 
be  understood,  the  student  must  recall  the  distinc- 
tion between  a  deed  poll  and  a  deed  indented.  A 
deed  poll,  it  will  be  remembered,  is  a  deed  when 
int  one  party,  or  set  of  parties,  stipulates.  It  is  not, 
strictly  speaking,  an  agreement  between  two  or 
more  persons,  but  a  declaration  l)y  some  one  or 
more  particular  persons  respecting  an  agreement  or 
stipulation  made  by  him  or  them  with  some  other 
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person  or  persons.  A  deed  poll,  whether  deriving 
its  effect  from  the  common  law  or  some  statute, 
does,  immediately  upon  its  execution  by  the  gran- 
tor, devest  the  estate  out  of  him,  and  put  it  in  the 
party  to  whom  it  is  by  the  deed  appointed  to  pass, 
though  in  his  absence,  and  without  notice  to  him, 
till  some  disagreement  to  such  estate  appears.  No 
man,  indeed,  can  be  forced  to  take  an  estate  against 
his  will ;  but  the  law  naturally  presumes  that  every 
estate  is  beneficial  to  the  party  to  whom  it  is  given, 
and  therefore  tliat  he  assents  to  it  until  and  unless 
he  renounces  it.  And  hence,  in  such  cases,  the  as- 
sent of  the  grantee  is  implied — first,  because  of  the 
supposed  benefit;  secondly,  because  it  is  incongru- 
ous and  absurd  tliat  when  a  conveyance,  at  least  by 
a  deed  poll,  is  completely  executed  on  the  grantor's 
part,  the  estate  should  continue  in  him ;  thirdly, 
and  especially,  in  order  to  prevent  any  uncertainty 
as  to  wliere  the  freehold  is  vested  Accordingly, 
while  on  the  one  hand  acceptance  of  a  deed  is  not 
essential  to  give  it  validity,  dissent  is  one  of  the 
modes  of  avoiding  it.  (2  Bl.  Com.  309 ;  2  Lom. 
Dig.  6,  7 ;  Sheph.  Touchst.  285  ;  Butler  &  Baker's 
Case,  3  Co.  26  b,  &  n  (E);  Towusend  v.  Tickell,  3 
B.  &  Aid.  (5  E  C.  L.)  31;  Garnons  v.  Knight,  5 
B.  &  Cr.  (12  E.  C.  L.)  671  ;  Skipwith's  Ex'or  y. 
Cunningham,  8  Leigh,  281  &  seq.) 

There  would  have  been  no  occasion,  therefore, 
for  the  statutory  provision,  presently  to  be  men- 
tioned, so  far  as  relates  to  absolute  conveyances  by 
deedj>oll. 

A  deed  indented,  or  an  indenture,  on  the  otlier 
hand,  is  a  mutual  agreement  between  two  or  more 
persons,  whereby  each  stipulates  for  something  on 
his  part.  And  where  a  convej^ance  is  effected  by 
means  of  such  a  deed,  although  at  common  law,  if 
a  limitation  were  made  by  way  of  remainder  to  a 
stranger,  not  a  party  to  the  deed,  it  is  valid  if  the 
stranger,  upon  the  determination  of  the  particular 
estate,  enters  and  agrees  to  have  the  lands  by  force 
of  the  indenture,  so  that  he  would  thereupon  be 
bound  to  perform  any  conditions  contained  in  the 
indenture ;  yet  no  stranger  can  take,  in  this  case, 
any  present  estate  in  possession ;  because  he  is  a 
stranger  to  the  deed.  (2  Th.  Co.  Lit.  130-'31 : 
Eoss  V.  Milne  &  ux,  12  Leigh,  218 ;  Jones  v 
Thomas,  21  Grat.  98.) 

To  meet  and  obviate  any  inconvenience  from  this 
52 
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doctrine  of  the  common  law,  which,  as  already  ob- 
served, would,  as  to  absolute  conveyances,  be  con- 
fined as  to  snch  as  are  eflfected  by  deeds  indented, 
it  is  enacted  that,  "  an  immediate  estate,  or  interest 
in  or  the  benefit  of  a  condition  respecting  any  es- 
tate, may  be  taken  by  a  person  under  an  instrument, 
although  he  be  not  a  party  thereto."  (V.  C.  1873, 
c.  112,  §  2.) 
2°.  Conveyances  made  by  Attomies  in  Fact. 

A  conveyance  made  by  an  attorney  in  fact  ought, 
according  to  every  consideration >of  good  sense,  to 
be  made  in  the  name,  not  of  the  attorney,  but  of 
the  principal ;  and  accordingly,  the  common  law 
reasonably  holds  conveyances  made  in  the  nam,e  of 
the  attorney,  notwithstanding  they  purport  to  be 
made  by  him  as  attorney  in  fact,  to  be  inoperative 
to  transfer  the  title.  (Bac.  Abr.  Lease,  (I),  10 ; 
Combe's  Case,  9  Co.  75  a,  76  b ;  Frontin  v.  Small, 
2  Ld.  Eaym.  1418  ;  White  v.  Cnyler,  6  T.  R.  176; 
Clarke's  Lessee  v.  Courtney,  5  Pet.  349 ;  Jones' 
Dev.  V.  Carter,  4  H.  &  M.  184 ;  Martin  v.  Flowers, 
8  Leigh,  158,  162  ;  Stinchcomb  v.  Marsh,  16  Grat. 
202,  210-'ll.  See  Shanks  &  al  v.  Lancaster,  5 
Grat.  119.) 

This  principle,  however,  proving  inconvenient  to 
that  class  of  persons  who  cannot  be  prevailed  upon 
to  bestow  either  thought  or  pains  upon  the  transac- 
tion of  their  business  whilst  it  is  in  progress,  and 
who  are  apt  to  be  afterwards  proportionably  clamor- 
ous to  have  the  consequences  of  their  negligence  re- 
paired by  some  special  interposition,  it  is  enacted 
that  "  If  in  a  deed  made  by  one  as  attorney  in  fact  for 
another,  the  words  of  conveyance,  or  the  signature, 
be  in  the  name  of  the  attorney,  it  shall  be  as  much 
the  principal's  deed  as  if  the  words  of  conveyance 
or  the  signature  were  in  the  name  of  the  principal 
by  the  attorney,  if  it  be  manifest  on  the  face  of  the 
deed  that  it  should  be  construed  to  be  that  of  the 
principal,  to  give  effect  to  its  intent."  (V.  C.  1873, 
c.  112,  §  3.) 

It  may  be  allowed  to  doubt  whether  it  is  wise  by 
such  provision  as  this  to  encourage  that  looseness  . 
in  business'  transactions  which  is  the  parent  of  un- 
certainty, and  therefore  of  litigation.  The  case  of 
Stinchcomb  v.  Marsh,  15  Grat.  209-'10,  well  illus- 
trates the  confusion  and  doubt  -which  this  statutory 
rule  may  occasion  ;  for  had  that  case  occurred  after 
the  enactment  of  the  statute,  the  power  might  and 
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perhaps  ought  to  have  been  considered  well  execu- 
ted, notwithstanding  its  gross  irregularities;  al- 
though it  seems  impossible  to  contemplate  the  facts 
without  perceiving  that  they  could  not  fail  to  en- 
gender a  doubt  of  what  was  really  intended,  and 
under  the  statute  to  give  countenance  to  pretensions 
which,  according  to  the  common  law  doctrine,  could 
have  been  maintained  with  little  confidence,  and 
only  as  the  last  desperate  resort  of  a  hopeless  liti- 
gant. See  the  well-considered  observations  of  Judge 
Lee,  pronouncing  the  opinion  of  the  court,  in  the 
same  case,  p.  211. 
3".  All  Real  Estate,  as  to  the  Iinmediate  Freehold 
thereof,  is  deemed  to  lie  in  Grant  as  well  as  in 
L'tvery. 

We  have  seen  {^Ante  p.  586),  that  at  common 
law  the  freehold  of  lands  can  be  transferred  only 
by  actual  delivery  of  the  possession  by  the  gran- 
tor to  the  purchaser,  that  is,  by  livery  of  seisin ; 
and  that  in  consequence  of  that  established  princi- 
ple, lands  are  said  at  common  law  to  lie  in  livery 
only.  Amongst  an  unlettered  people,  this  was  a 
wise  and  prudent  institution,  being,  indeed,  the  best, 
if  not  the  only  effectual  mode  of  giving  to  the  trans- 
action the  requisite  notoriety.  As  population  be- 
came more  dense,  society  more  cultivated,  and  indi- 
viduals more  engrossed  with  their  separate  concerns, 
it  grew  at  once  more  troublesome  and  less  notorious 
to  convej'  lands  by  actual  livery  of  seisin  ;  and 
hence  the  statute  of  uses,  27  Henry  VIII,  c.  10, 
(A  D.  1536,)  was  ardently  welcomed  by  the  people 
of  England  as  substituting  a  constructive  livery  for 
an  actual  one.  The  principle  of  the  common  law, 
'  however,  that  lands,  as  to  the  immediate  freehold 

thereof,  lie  in  livery  alone,  either  constructive  or 
actual,  remained  unimpaired  until,  by  the  statute  of 
grants  (8  &  9  Vict.  c.  196),  enacted  in  England  in 
1845,  and  with  us  in  1850,  in  substantially  the  same 
terms,  it  was  provided  that  "all  real  estate  shall,  as 
regards  the  conveyance  of  the  immediate  freehold 
thereof,  be  deemed  to  lie  in  grant  as  well  as  in  liv- 
ery:' (Y.  C.  1873,  c.  112,  §  4;  Wms.  Eeal  Prop. 
220.) 

Under  this  statutory  provision  nothing  is  needed 
to  transfer  the  freehold  of  lands  from  the  grantor 
to  the  grantee  except  only  a  deed,  which  is  suflicient 
for  the  purpose,  although  it  mentions  no  considera- 
tion whatever,  just  as  at  common  law  a  deed  suf- 
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fices  to  transfer  a  right  of  way,  or  of  common,  or  any 
other  incorporeal  hereditament.  (See  Ante-p.703.) 
4:".  What  Interest  in  Real  Estate  may  be  Lawfully 
transferred  from  one  to  another. 

At  common  law,  in  the  view  of  a  court  of  law, 
nothing  in  entry  or  in  action  can  be  granted  over, 
the  reason  of  which  is,  as  Lord  Coke  explains,  "for 
avoiding  of  maintenance,  suppression  of  right,  and 
stirring  np  of  suits;  for  so,  under  color  thereof, 
pretended  titles  might  be  granted  to  great  men, 
whereby  right  might  •  be  trodden  down,  and  tlie 
weak  oppressed,  which  the  common  law  forbiddeth, 
as  men  to  grant  before  they  be  in  possession?'  (2 
Th.  Co.  Lit.  85 ;  Id.  154,  n  (B) ;  Sheph.  Touchst. 
14,  243-'4  ;  Lampert's  Case,  10  Co.  46  b).  Hence 
it  is  held  that  if  the  grantor  has  neither  the  actual 
nor  the  constructive  possession  of  the  land  sought  to 
be  conveyed,  but  it  is  held  adversely  by  some  one 
else,  the  conveyance  is  at  common  law  merely  void. 
(Kincheloe  v.  Tracewells,  11  Grat.  t>04;  Early  v. 
Garland's  Lessee,  13  Grat.  1 ;  Carrington  v.  God- 
din,  13  Grat.  599  ;  Ante  p.  569-'70.) 

This  doctrine,  judicious  enough  in  the  condition 
of  society  and  with  the  irregular  administration  of 
justice  which  prevailed  for  several  centuries  after 
the  Conquest,  had  long  imposed  a  needless  restraint, 
when,  with  us,  by  the  revisal  of  1849,  it  was  enacted 
that  '■'■Any  interest  in  or  claim  to  real  estate  may  be 
disposed  of  by  deed  or  will."  (V.  C.  1873,  c.  112,  § 
5.)  And  under  this  statutory  provision  the  in- 
terest or  claim  of  the  grantor  wUl  pass,  notwith- 
standing the  land  be  in  the  adverse  possession  of 
another,  and  the  grantee  may  maintain  an  action  of 
ejectment  therefor,  in  his  ovjn  rmme  ;  a  proposition 
which  is  supposed  to  apply  as  well  to  transactions 
anterior  to  the  statute  as  to  those  subsequent  there- 
to. (Taylor's  Devisees  v.  Eightmire,  8  Leigh,  468; 
Carrington  v.Goddin,13Grat.600;  J.nfep.570-'71.) 

The  statutory  provision  just  cited,  and  the  first 
section  of  the  same  statute  of  conveyance,  (V.  C. 
1873,  c.  122,  §  1),  declaring  that  ''i\^o  estate  of  in- 
heritance, or  of  fi-eehold,  or  for  a  term  of  more 
than  five  years,  shall  be  conveyed  unless  hy  deed  or 
will^^  seem  to  be  indubitably  comprehensive  enough 
to  embrace  trust  estates  of  all  kinds,  including  de- 
clarations of  trust,  allowing  them  to  be  conveyed  by 
deed  or  will,  and  where  the  interest  exceeds  a  term 
of  five  years,  requiring  a  deed  or  will  for  the  pur- 
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pose,  save  only  in  the  case  of  resulting,  implied  and 
constructive  trusts,  which  are  raised  either  in  pur- 
suance of  the  reasonably  implied  intent  of  the  par- 
ties, or  by  construction  of  law,  in  order  to  prevent 
a  fraud  {Atite  p.  188,  &  seq.)  And  so  it  is  pre- 
sumed that  the  statute  of  parol  agreements  (V.  C. 
1873,  c.  140,  §  1),  which  declares  that  "No  action 
shall  be  bi-ought  to  charge  any  person  upon  any 
contract  for  the  sale  of  real  .estate,  or  (for)  the  lease 
thereof  for  more  than  a  year,  unless  the  contract, 
or  some  memorandum  or  note  thereof,  be  in  writ- 
ing, and  signed  by  the  party  to  be  charged  thereby, 
or  his  agent;"  also  comprehends  cowiJ/'acte  for  equit- 
able estates  or  interests  of  every  kind,  as  well  as 
contracts  for  legal  estates.  (Henderson  v.  Hudson, 
1  Munf.  510.)  If  this  be  so,  our  statutes  corre- 
spond in  effect  and  substance  with  the  English  sta- 
tute of  29  Car.  II,  c.  3,  §  7,  8,  requiring  all  declara- 
tions of  trust,  except  resulting,  implied  and  con- 
structive trusts,  to  be  in  writing.  It  may  be  well 
here  to  observe  that  whilst  in  the  excepted  cases  of 
resulting,  implied  and  constructive  trusts,  they  may 
be  established  hy  parol,  such  evidence  ought  to  be 
weighed  with  caution,  and  the  trust  set  up  only 
where  the  case  is  clear.  (1  Lom.  Dig.  201 ;  Koss 
V.  Norvell,  1  Wash.  14;  Roberston  v.  Campbell,  2 
Call.  421;  Henderson  v.  Hudson,  1  Munf.  510; 
Bk.  of  U.  S.  V.  Carrington,  7  Leigh,  576.) 
5°.  Executory  Limitations  to  take  effect  in  futuro, 
created  by  Deed. 

At  common  law  a  freehold  cannot  be  created  to 
commence  at  a  future  ti-ms  (2  Th.  Co.  Lit.  14;  3 
do.  102,  n  (G);  2  Bl.  Com.  165-'6;  Aiite  673); 
and  it  is  only  since  the  introduction  of  conveyances 
operating  under  the  statute  of  uses,  the  statute  of 
wills,  and  the  statute  of  grants,  which  dispense  with 
livery  of  seisin,  that  the  creation  of  such  freeholds 
has  been  possible.  This  possibility,  however,  is  by  no 
moans  confined  to  wills.  Executory  limitations  of 
the  freehold  or  inheritance  may  as  well  arise  hy  deed 
under  the  statute  of  uses  (since  A.  D.  1536),  and 
under  the  statute  of  grants  (since  A.  D.  1845  in 
England,  and  1850  in  Virginia),  as  by  will  (Ante 
p.  370  &  seq.)  And  it,  therefore,  seems  hardly 
needful  for  the  legislature  to  have  interposed,  as  it 
did  in  1819,  with  a  provision  that  "an  estate  of 
freehold  or  of  inheritance  may  be  made  to  com- 
mence in  futuro  by  deed,  in  like  manner  as  by 
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will"  (1  K.  C.  1819,  p.  369,  §  28);  a  provision 
which  was  incorporated  in  the  revisal  of  1849,  with 
the  additional  clause,  the  eifect  and  extent  of  which 
it  is  difficult  to  forecast,  that  "any  estate  which 
would  be  good  as  an  executory  devise  or  bequest, 
shall  be  good  if  created  by  deed."  (V.  C.  1873,  c. 
112,  §  5.) 
6°.  Conveyances  of,  and  Liens  upon,  certain  property 
exempt  from  Debts  by  the  '■'■Poor  MarCs^''  and 
^'■Homestead"  Laws.  » 

We  have  long  had  in  Virginia  what  has  come  to 
be  known  as  the  ''■poor  marl's  lavj"  exempting 
from  debts,  in  case  of  a  husband,  parent,  or  other 
person  who  is  a  housekeeper  or  head  of  a  family,  a 
considerable  amount  of  personal  chattels  (V.  C. 
1873,  c.  49,  §  33,  34);  and  it  is  provided  by  the  stat- 
ute of  conveyances,  in  respect  to  such  exempt  pro- 
perty, that  "  any  deed  of  trust,  mortgage,  or  other 
writing  made  by  a  husband  or  -parent  (not  including 
one  who,  not  being  a  husband  or  parent,  is  yet  a 
housekeeper  or  head  of  a  family),  to  give  a  lien  on 
property  which  is  exempt  from  distress  or  levy  un- 
der §  33,  c.  49,  but  not  under  §  34),  sliall  be  void  as 
to  such  property."  V.  C.  1873,  c.  112,  §  6.)  But 
as  we  have  now  under  discussion  the  conveyance  of, 
and  lien  on,  lands,  and  not  chattels,  it  will  suffice 
barely  to  mention  the  restriction  just  stated,  without 
dilating  upon  it. 

Conveyances  of,  and  liens  upon,  the  '■''homestead" 
however,  under  "  homestead-exemption  laws,"  relat- 
ing as  the  "  homestead"  does,  or  may,  to  real  pro- 
perty, belong  to  the  present  head,  and  must  here  be 
considered. 

The  policy  of  exempting  from  lial)ility  for  debts 
any  material  portion  of  the  debtor's  property,lies  open 
to  several  grave  objections.  The  debtor  is  demoral- 
ized by  being  pei-mitted  to  enjoy  property  which  his 
creditors  cannot  reach;  industrious  and  enterpris- 
ing men  of  small  means  are  debarred  from  the 
credit  whereby  tliey  might  better  their  situation; 
and  the  iiidustiial  pursuits  of  society  are  hampered 
and  paralyzed  by  the  withdrawal  of  such  a  very 
large  aggregate  amount  of  property  from  the  busi- 
ness of  life,  and  tying  it  up  more  rigorously  than  by 
the  law  of  entails,  from  the  free  circulation  which 
is  indispensable  to  the  general  prosperity.  Even  the 
shiftless  and  improvident  class,  for  whose  benefit  the 
policy  si  devised,  derive  little  or  no  real  advantage 
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from  it,  tending,  as  it  does,  to  encourage  them  and 
their  families  in  those  habits  of  self-indulgence 
which  probably  have  already  been  the  means  of  re- 
ducing them  to  the  necessity  of  claiming  such  ex- 
emption, whilst  oft-times  it  exposes  them  to  be  se- 
verely pinched  for  want  of  a  credit  which  the  policy 
annihilates,  and  whicli  yet  few  })eople  are  so  pro- 
vident as  not  sometimes  urgently  to  need. 

Tlie  "poor  man's  law"  was  a  step  in  this  direc- 
tion, to  be  justly  deprecated;  but  the  chattels  enu- 
merated as  exempt  were,  in  general,  comparatively 
01  small  value,  and  perhaps  no  great  practical  mis- 
chief ensued.  But  it  was  one  of  the  deplorable  con- 
sequences of  the  impoverishment  and  ruin  which 
succeeded  the  late  civil  war,  that  there  was  brought 
upon  the  General  Assembly  a  pressure  which  it 
might  perhaps  be  too  much  to  expect  a  representa- 
•  tive  body  to  resist, — to  carry  the  precedent  of  the 

poor  man's  law  to  the  extent  of  exempting  from 
debt  real  estate,  as  well  as  chattels,  to  an  amount 
considerably  exceeding  wliat  would  have  been  once 
deemed  reasonable.  The  act  of  April  29, 1867,  ex- 
empted from  all  debts  thereafter  contracted  a  home- 
stead not  exceeding  one  hundred  and  sixty  acres  of 
land,  including  the  buildings  thereon,  and  not  ex- 
ceeding the  value  of  $1200.  (Acts  1866-7,  p.  962, 
c.  139,)  But  that  statute  had  scarce  gone  into  ef- 
fect before  it  was  superseded  by  the  provisions  of 
the  existing  Constitution  of  1869,  taking  effect  28th 
January,  1870,  and  the  consequent  legislation  (Va. 
Cont.  1869,  Art.  XI,  §  1  to  7;  V.  C.  1873,  c.  183, 
^  1  to  19),  whereby  the  exemption  was  enlarged  to 
an  amount  not  exceeding  §2,000,  extended  as  well 
to  debts  theretofore  as  thereafter  contracted,  with 
some  designated  exceptions,  and  made  to  include 
either  lands  or  chattels. 

The  application  of  the  homestead  exemption  to 
debts  contracted,  or  contracts  made,  before 'the  adop- 
tion of  those  provisions,  was  soon  declared  by  the 
supreme  court  of  appeals  to  impair  the  obligation 
of  such  contracts,  and  to  be,  therefore,  violative  of 
the  United  States  Constitution  (Art  I,  §  x,  1),  and 
consequently  to  that  extent  tlie  provisions  were  void. 
(Tlie  Homestead  Cases,  22  Grat.  266  ;  Gunn  v.  Bar- 
ry, 15  Wal.  622.)  But  in  otlier  particulars  the  Con- 
stitution, and  tlie  statute  in  pui'suance  thereof,  reg- 
ulate the  law  applicable  to  the  subject. 

The  statute  provides  that  a  homestead,  duly  set 
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apart,  and  registered  according  to  law,  "shall  not 
be  mortgaged,  encumbered,  or  aliened  by  the  owner, 
if  a  married  man,  except  by  the  joint  deed  of  his 
wife  and  himself,  executed  and  acknowledged  after 
the  manner  of  conveyances  of  lands  of  a  married 
woman ;  but  the  husband  may,  without  the  consent 
of  his  wife,  mortgage  such  homestead  for  the  pur- 
chase-money thereof,  or  for  buildings  erected 
thereon.  A  homestead  may  be  sold  by  the  joint 
•act  of  the  husband  and  wife,  or  by  the  act  of  the 
householder,  if  unmariied,  and  the  proceeds  in- 
vested in  another  homestead ;  but  in  no  case  shall 
the  purchaser  be  required  to  see  to  the  application, 
of  the  purchase-money.  But  the  acquisition  of  a 
new  estate  of  homestead  shall  determine  any  prior 
or  other  estate  of  homestead ;  and  unless,  upon  the 
face  of  the  deed  under  which  it  is  held  it  is  ex- 
pressed to  be  such  homestead,  it  shall  be  so  de- 
clared, by  deed  duly  recorded  in  like  manner  as  in 
the  case  of  an  original  selection  of  homestead." 
(V.  C.  1873,  c.  183,'"  §  7.) 
3°.  The  Form  of  Deeds  of  Conveyance. 

Let  us   consider,  under  this  head,  (1),  Forms  of 

conveyance,  as  existing   at   common   law;  and  (2), 

Forms  of  conveyance   as  prescribed  by   statute  in 

Virginia; 

W  C. 
1°.  Forms  of  Conveyaiice,  as  existmg  at  CoTmnon  Law. 
We  have  seen,  in  some  detail,  the  formal  and 
orderly  parts  of  a  deed  conveying  lands  (ylnfe,  p. 
628,  &  seq),  and  also  the  requisites  of  a  deed  {Ante 
p.  589,  &  seq);  and  it  is  not  needful  now  to  add 
more  upon  the  subject,  save  only  to  observe  that, 
although  our  statutes,  as  we  shall  presently  see, 
prescribe  (perhaps  superfluously),  forms  of  sundry 
of  the  more  frequently  recurring  conveyances  ;  yet 
they  use  the  precaution  to  enact  that  "Any  deed 
or  part  of  a  deed,  which  shall  fail  to  take  effect  by 
virtue  of  this  chapter,  shall  nevertheless  be  as  valid 
and  effectual,  and  shall  bind  the  parties  thereto,  so 
far  as  the  rules  of  law  and  equity  will  permit,  as  if 
this  chapter  had  not  been  enacted."  (V.  C.  1873, 
c.  113,  §  8.) 
2°'  Forms  of  Conveyances  as  prescribed  by  Statute  in 
Virginia. 

The  forms  prescribed  (the  first  three  of  which 
are  taken  from  the  statute  8  &  9  Vict,  c's  119  and 
124)  seem  to  be  in  no  wise  preferable  to  those 
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commonl}'  in  use  before  amongst  us,  unless  that  in 
some  particulars  they  are  somewhat  shorter.  They 
are  necessarily  confined  to  the  merely  formal  and 
invariable  parts  of  the  conveyance,  and  therefore 
do  not  at  all  substitute  a  book  of  forms,  which 
does  of  course  supply  the  formal  parts,  but  which 
also  have  it  as  a  principal  ol)ject  to  indicate  proper 
expressions  for  a  great  variety  of  special  clauses, 
such  as  experience  suggests  as  likely  to  lie  called 
for  by  the  demands  of  business.  The  forms  con- 
tained in  the  statutes  were  probably  more  called 
for  by  the  prolixity  and  verbiage,  which  down  to 
that  time  were  general  in  English  conveyances, 
than  b}'  the  simplicity  and  directness  which  for  the 
most  part  characterized  our  own. 

The  forms  contained  in  the  statutes  are  of  four 
separate  conveyances,  namely,  (1),  Conveyance  of 
lands  in  fee-simple;  (2),  Conveyance  of  lands  by 
way  of  release ;  (3),  Conveyance  of  lands  hy  way  of 
lease  ;  and  (4),  Conveyances  of  lands  in  trust  to  se- 
cure  debts,  <fec. ; 
W.  C. 
IP-  Form  of  Convejance  of  Lands  in  Fee-Sim.ple. 
The  statute  enacts  that  "A  deed  may  he  made 
in  the  following  form,  or  to  the  same  effect: 

"This  deed,  made  the  day  of  , 

in  the  jeav  ,  between  [here  insert  names 

of  parties^,  witnesseth,  that,  in  consideration  of 
\liere  state  the  consideratioii\,  the  said  doth 

(or  do)  grant  unto  the  said  all,  &c.,  \here 

describe  the  property  and  insert  covenants  or  any 
other  provisions^  Witness  the  following  signa- 
ture and  seal  \or  signatures  and  seals']." 

And  it  further  enacts  that  "every  such  deed 
conveying  lands  shall,  unless  an  exception  be  made 
therein,  be  construed  to  include  all  the  estate, 
right,  title,  and  interest  whatever,  both  at  law  and 
in  equity,  of  the  grantor  in  or  to  such  lands."  (V. 
C.  1873,  c.  113,  §  1,  2.) 
2P.  Form  of  Conveyance  of  Lands  by  way  of  Melease. 
In  this  instance  the  full  form  is  not  given  as  in 
the  preceding  case,  but  the  effect  of  certain  words 
only  is  prescribed,  and  it  must  be  allowed,  most 
judiciously.  The  statute  provides  that  "When- 
ever in  any  deed  there  shall  be  used  the  words: 

"'The  said  grantor  [or  the  said,  ]  releases 

to  the  said   grantee    [or   the  said  ]   all  his 

claim  upon  the  said  lands ;' 
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"  Such  deed  shall  be  construed  as  if  it  set  forth 
that  the  grantor  [or  releasor]  hath  remised,  re- 
leased and  forever  quitted  claim,  and  by  these  pre- 
sents doth  remise,  release  and  forever  quit  claim 
unto  the  grantee,  [or  releasee],  his  heirs  and  as- 
signs, all  right,  title  and  interest  whatsoever,  both 
at  law  and  in  equity,  in  or  to  the  lands  and  pre- 
mises granted,  [or  released]  or  intended  so  to  be, 
so  that  neither  he  nor  his  personal  representative, 
his  heirs  or  assigns,  shall  at  any  time  hereafter 
have  claim,  challange  or  demand  the  said  lands 
and  premises  or  any  part,  in  any  manner  what- 
ever." (V.  C.  1873,  c.  IIB,  §  3.) 
S'.  Form  of  Conveyance  bi/  vxiy  of  Lease. 

The  lease  contemplated  appears  to  be  a  lease 
for  years  only,  and  not  for  life.     The  statute  says, 
"A  deed  of  lease  may  be  in  the  following  form,  or 
to  the  same  effect:    'This  deed,  made  the 
day  of  ,  in  the  year  ,  between  \herre 

insert  the  navies  of  parties],  witnesseth:    that  the 
said  doth    [or  do]    demise  unto  the 

said  ,  his  personal  representative  and 

assigns,  all,  efec,  [/iere  describe  the  property],  froxo. 
the  day   of^  ,  for   the  term   of 

thence  ensuing,  yielding  therefor,  during  the  said 
term,  the  rent  of  [here  state  the  rent  and  mode  of 
payment!]  Witness  the  following  signature  and 
seal  [or  signatures  and  seals].''  (V.  C.  1873,  c. 
113,  §  i.  See  Micliie  v.  Lawrence  Ex'or,  &c.,  5 
Eand.  571.) 
41".  Conveyances  of  Lands  in  trust  to  Secitre  Debts,  &c. 

The  form  of  such  a  deed  of  trust  is  prescribed 
by  the  statute.  "A  deed  of  trust  to  secure  debts 
or  indemnify  sureties  may  be  in  the  following 
form,  or  to  the  same  effect: 

"This  deed,  made  the  day  of  ,  in 

the  rear  ,  between  (the  grantor),  of  the  one 

part,  and  {the  trustee),  of  the  other 

part,  \virne=seth :  that  the  said  {the 

grant07')  doth  {or  do)  grant  unto  the  said 
[the  trustee],  the  follo%ving  property:  [here  des- 
cribe it;]  in  trust  to  secure  [/(tr/v?  describe  the  debts 
to  be  secured,  or  the  sureties  to  be  indemnified,  and 
insert  covenants  or  any  other  provisions  the  parties 
may  be  agreed  upon.]  Witness  the  following  sig- 
natures and  seals  [or  signature  and  seal.]  (V. 
C.  1873,  c.  113.  §  5.  See  Ante,  285  &  seq.) 
4°.  The  Effect  of  Deeds  of  Conveyance. 
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In  setting  forth  the  effect  of  deeds  of  conveyance, 
it  will  be  expedient  to  mention  again  some  proposi- 
tions which  have  already  been  stated ;  and  what  is 
to  be  said  in  relation  to  it  may  be  arranged  accord- 
ing to  the  distribution  following: 

(1),  Effect  of  want  of  words  of  limitation  in  deeds 
of  conveyance : 

(2),  Effect  of  attempt  to  convey  a  greater  estate 
than  the  grantor  may  lawfully  pass  or  assure: 

(3),  Effect  of  deed  in  conveying  all  the  estate  of 
the  grantor,  unless  limited: 

(4),  Effect  of  deed  including  buildings,  privileges 
and  appurtenances,  not  excepted. 

(5),  Effect  of  words  of  simple  release: 
(6),  Effect  of  covenants  contained  in  deeds  of  con- 
veyance : 
W.  C. 
1°-  Effect  of  Want  of  "Words  of  Limitation  in  Deeds 
of  Conveyance. 

It  will  be  remembered  that  at  common  law  the 
word  '■'■heirs"  is  for  the  most  part  indispensable  in 
order  to  create  any  estate  of  inheritance  in  a  natural 
person,  and  the  word  '■'■successors"  in  a  corporation, 
especially  a  corporation  sole.  And  although,  when 
devises  of  lands  were  admitted  l.iv  the  statutes  t)f 
wills  (32  Hen.  VIII,  c.  1,  and  34  Hen.  VIII,  c.  5) 
the  coni'ts  adopted  in  respect  of  wills  a  more  liberal' 
construction,  holding  that  any  words  which  clearly 
indicated  that  the  devisee  was  intended  to  have  an 
estate  of  inheritance  would  suihce  to  transfer  it 
{Ante  p.  Y.5-'6 ;  2  BL  Com.  107  •k  seq.  &  n's  (11)  and 
(12);  1  Th.  Co.  Lit.  493-'4;  Kennon  v.  McEoberts, 
1  Wash.  96  ;  Wyatt  v.  Sadler's  Heirs,  1  Munf. 
537;  Goodrich  V  Harding,  3  Rand.  280);  yet  the 
general  rule  remained  unimpaired  with  us  until  1st 
January,  1787,  when  the  statute  reported  in  Mr. 
Jefferson's  revisal  of  1779,  and  enacted  in  1785, 
took  effect.  That  statute  proposed  to  dispense 
with  technical  words  of  inheritance,  and,  on  the 
contrary,  to  establish  the  pi-esumption  that  the 
grantor  Tneant  to  convey  all  the  estate  he  had,  un- 
less a  different  purpose  was  manifested  by  the  deed. 
"Every  estate  in  lands  whicli  shall  hereafter  be 
granted,  conveyed,  or  devised  to  one,  although 
other  words  heretofore  ne(!essary  to  transfer  an  es- 
tate of  inhei'itance  be  not  added,  shall  be  deemed  a 
fee-simple,  if  a  less  estate  be  not  limited  by  express 
words,  or  do  not  appear  to  have  been  granted,  con- 
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veyed  or  devised  by  construction  or  operation  of 
law."  (12  Hen.  Stats.  157.)  The  corresponding 
provision  in  our  present  Code  is  to  the  same  effect. 
It  enacts  that  "where  any  real  estate  is  conveyed, 
devised  or  granted  to  any  person,  without  any 
words  of  Ihnitation,  such  devise,  conveyance  or 
grant  shall  be  construed  to  pass  tlie  fee-simple,  or 
other  the  trhole  estate  or  interest  v:Jdch  the  testator 
or  grantor  had  povjer  to  dispose  of  in  such  real  es- 
tate, unless  a  contrary  intention  shall  appear  hy  the 
vrill,  conveyance  of-  grant?'  (V.  C.  1873,  c.  122  ^ 
8.     See  Elys  v.  Wynne,  22  Grat.  229.) 

In  Humphrey  v.  Foster  in  ux,  13  Grat.  653,  656, 
a  noteworthy  construction  of  this  statute  occurs. 
In  that  ease  Humphrey,  by  deed  of  23d  June,  1820, 
conveyed  to  his  vAi.G  forever,  certain  lands,  to  have 
and  to  hold  the  said  lands  for  life ;  and  the  ques- 
tion was,  whether  by  the  deed  she  took  an  estate 
for  life  or  in  fee-siniple.  It  was  admitted  that,  if 
the  deed  had  been  to  the  wife  arid  her  heirs,  ha- 
Ijen.dam  to  her  for  life,  the  wife  would,  by  the  first 
clause,  have  taken,  at  common  law,  a  fee-simple, 
and  the  hahendtnn  would  have  been  repugnant  and 
void ;  and  it  was  also  admitted  that,  under  the  sta- 
•  tute  above  cited,  the  ^vife,  notwithstanding  the  want 

of  words  of  limitation,  would,  if  the  first  clause  had 
stood  alone,  have  taken  a  fee-simple.  But  it  could 
be  treated  as  a  fee-simple  in  virtue  of  the  statute 
only,  and  by  the  statute  the  whole  deed  must  be 
looked  to  for  the  purpose  of  ascertaining  whether 
there  is  any  qualification  or  limitation  upon  the 
generality  of  tlie  first  provision ;  for  such  a  deed 
can  only  convey  the  fee-simple  if  a  less  estate  be 
not  limited  liy  express  words;  or,  as  it  stands  in. 
our  present  Code,  unless  a  contrai^y  intention  ap- 
pear, by  the  conveyance,  (tc.  And  in  the  case  un- 
der consideration,  a  less  estate  was  limited  by  ex- 
press words,  namely,  an  estate  for  the  -wife's  life. 
It  was  therefore  concluded  that  the  deed  conveyed 
but  a  life-estate  to  the  wife. 

Where  property,  real  or  personal,  is  given  even 
exprcbsly  for  life,  but  mth  absolute  power  iu  the 
first  taker  to  dispose  thereof,  and  it  is  dii-ected  that 
so  much  as  may  remained  undisposed  of  by  him 
sliaU,  at  his  death,  go  to  another  person,  the  first 
taker  is  entitled  to  a  fee-simple,  and  this  last  limi- 
tation over  is  void  for  repugnancy.  (Pushman  v. 
FUliter,  3  A'es.  Jun'r,  7,  9 ;   Flanders  v.  Clarke,  1 
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Ves.  Sen'r,  10;  Bull  v.  Kingston,  1  Meriv.  314, 
319-'20;  Eiddick  v.  Cohoon,  4  Rand.  550,  &  seq; 
Madden  v.  Madden,  2  Leigh,  382,  385,  391 ;  Bur- 
well's  Ex'ors  V.  Anderson,  8  Leigh,  355,  &  seq; 
May  V.  Joynes  &  als,  20  Grat.  692,  715.) 

2°.  Effect  of  attempt  to  convey  a  greater  Estate  than 
the  Grantor  may  lawfully  pass  or  assure. 

We  have  seen  {Ante,  p.  525)  that  when,  by  feo^- 
ment  with  livery,  or  })y  fine  or  commo?i  recovery,  the 
particfidar  tenant  in  possession  attempts  to  convey 
a  greater  estate  than  he  lawfully  may  pass  or  as- 
sure, it  operates  to  divest  the  remainder  or  rever- 
sion, and  to  convert  the  right  of  entr'y  of  the  rever- 
sioner or  remainderman  into  a  mere  right  of  action  ; 
in  consequence  of  which  su(;h  particular  tenant  for- 
feits his  estate  hy  the  bare  attempt  at  such  aliena- 
tion. This  common  law  doctrine  is  entirely  super- 
seded in  Virginia  by  statute,  which  enacts  that  "a 
writing  which  purports  to  pass  or  assure  a  greater 
right  or  interest  in  real  estate  than  the  person  mak- 
ing it  may  lawfully  pass  or  assure,  shall  operate  as 
an  alienation  of  such  right  or  interest  in  the  said 
real  estate  as  such  person  might  lawfully  convey  or 
assure."  (V.  C.  1873,  c.  112-,  §  7.)  And  thus,  as 
no  such  conveyance  can  prejudice  the  reversioner 
or  remainderman,  it  is  believed  that  with  us  no  for- 
feiture can  in  any  case  arise  from  a  particular  ten- 
ant undertaking  to  aliene  a  greater  estate  than  he 
possesses.      (Ante,  p.  526,  &c.) 

3°.  Effect  of  Deed  in  Conveying  all  of  the  Estate  of 
the  Chantor,  unless  limited. 

The  common  law  establishes  it  as  a  maxim,  that 
grants  are,  in  general,  to  be  construed  most  favor- 
ably to  the  grantee  (the  words  being  supposed  to  be 
ambiguous),  according  to  the  maxims  verha  charta- 
rum  fortius  accipiuntur  contra  proferentem,  and 
qualibet  concessio  fortisfdme  contra  donatorem  inter- 
pretanda  est;  tlie  object  being  to  prevent  injury 
by  the  use  of  ambiguous  terms,  and  to  punish 
the  party  who  employs  them,  and  whose  meaning 
they  purport  to  express,  by  turning  the  ambiguity 
against  him.  A  distinction,  however,  is  made  at 
common  law  between  an  indenture  and  a  deed  poll. 
The  latter  is  executed  by  the  grantor  alone,  and  the 
words  are  his  only,  and  shall  therefore  be  taken 
most  strongly  against  him;  but  in  an  indenture, 
which  is  executed  by  both  parties,  they  are  to  be 
considered  as  the  words  of  them  both.     This  rule 
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of  construction,  however,  from  its  strictness  and 
rigor,  is  the  last  to  te  resorted  to ;  and  is  never  t» 
be  relied  on  but  where  all  other  rules  of  exposition 
fail.  Nor  is  it  in  any  case  to  be  applied  where  it 
would  work  a  wrong.  Thus,  if"  a  tenant  in  fee- 
simple  alienes  to  one  for  life,  without  saying  for 
■\\hose  life,  it  is  to  be  construed  for  the  life  of  the 
grantee,  for  that  is  most  beneficial  to  the  grantee. 
But  if  the  grantor  was  seised  for  his  own  life  only, 
and  should  make  a  similar  grant  for  life,  it  must 
be  understood  to*be  for  his  own  life;  for  he  ha& 
no  power  to  do  more,  and  upon  ambiguous  lan- 
guage, is  not  supposed  to  have  designed,  especially 
as,  at  common  law,  it  might  have  occasioned  a  for- 
feiture. (Shepp.  Touchst.  87-'8;  1  Flowd.  134; 
Doe  V.  Williams,  1  H.  Bl.  25.) 

"We  have  a  statutory  provision,  derived  from  8  & 
9  Vict.  c."s  119  and  124,  which  seems  to  be  de- 
signed to  carry  this  principle  of  the  common  law 
yet  further,  although  there  has  been  as  yet  with  us 
no  judicial  determuiation  as  to  its  construction. 
The  enactment  is,  that  every  deed  ''  conveying 
lands  shall,  unless  an  exception  be  made  therein, 
be  construed  to  include  all  the  estate,  right,  title, 
and  interest  whatever,  both  at  law  and  in  equity, 
of  the  grantor  in  or  to  such  lands."  (Y.  C.  1873, 
c.  113,  §  2.) 
4°  Effect  of  Deed  in  including  Buildings,  Privileges, 
and  Appurtenances,  not  excepted. 

"Land,  in  the  legal  signification,"  says  Lord 
Coke,  "comprehendeth  any  ground,  soil,  or  earth 
whatsoever,  as  meadows,  pastures,  woods,  moors, 
waters,  marshes,  furzes,  and  heath."  *  *  "It 
legally  includeth,  also,  castles,  houses,  and  other 
luildings"  (1  Th.  Co.  Lit,  197.)  And  from  the 
same  authority,  we  learn  that  all  things  appendant 
and  appurtenant  to  the  manor,  as  incidents  or  ad- 
juncts thereto,  shall  pass  together  A\'ith  the  manor, 
without  saying  cmn  pertinentiis.  (1  Th.  Co.  Lit. 
205.)  All  these  propositions,  namely,  that  the 
grant  of  land,  at  common  law,  carries  with  it  as 
included  therein,  without  more  words,  all  trees, 
houses  and  other  buildings  on  the  lands  (for  cujv^ 
est  solum,  ejus  est  u^que  ad  caelum),  and  also  things 
appendant  and  appurtenant  thereto,  at  least  as  a 
general  rule,. are  amply  explained  and  illustrated 
in  Sheppard's  Touchstone  of  Conveyances,  p.  89, 
&  soq. 
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The  statute,  therefore,  (taken  from  8  &  9  Vict, 
e.  119,  124),  which  enacts  that,  "Every  deed  con- 
veying land  shall,  unless  an  exception  be  made 
therein,  be  construed  to  include  all  buildings,  privi- 
leges, and  appurtenances,  of  every  kind,  belonging 
to  the  lands  therein  embraced,"  seems  to  be  little 
more  than  an  affirmation  of  the  common  law.  (V.  C. 
1873,  c.  113,  §  7.) 
5".  Effect  of  Words  of  Simple  Release. 

In  order  to  abbreviate,  the  necessary  verboseness 
of  deeds  of  conveyance,  and  at  the  same  time  to  at- 
tain to  the  requisite  certainty  and  precision,  the 
Legislature  has  very  judiciously  provided  (in  imita- 
tion of  8  &  9  Vict,  c's  119  &  124,)  that  a  few  short 
expressions  shall  have  a  meaning  (which  to  the 
popular  ear  they  very  sufficiently  convey),  equiva- 
lent to  the  much  more  elaborate  and  prolix  techni- 
cal phraseology.  An  instance  of  this  we  have  al- 
ready encountered,  in  connection  with  the  form,  of 
a  conveyance  {Ante  p.  826),  in  respect  to  words  of 
release,  the  statute  declaring  that,  "  Whenever  in 
any  deed  there  shall  be  used  the  words,  '  The  said 

grantor  (or  the  said ,)  releases  to   the  said 

grantee  (or  the  said ,)  all  his  claims  upon  the 

said  lands,'  such  deed  shall  be  construed  as  if  it  set 
forth  "  the  release  in  the  fullest  and  most  technical 
language,  as  expressed  at  large  in  the  statute,  and 
in  the  passage  from  this  work  just  cited.  (V.  C. 
1873,  c.  113,  §  3.) 
6°  Effect  of  Covenants  contained  in  Deeds  of  Con- 
veyances. 

The  device  referred  to  under  the  preceding  head 
of  abbreviating  verbiage,  without  sacrificing  preci- 
sion and  clearness,  has  been  largely  used  in  respect 
to  covenants  contained  in  deeds  of  conveyance. 
The  idea  and  the  terms  employed  are  for  the  most 
part  derived  from  8  &  9  Vict',  c's  119  &  124,  and 
in  the  main  the  provisions  are  eminently  wise.  Let 
us  consider,  (1),  The  effect  of  covenants  contained 
in  conveyances  of  the  freehold,  and  especially  of  the 
fee-simple ;  and  (2),  The  effect  of  covenants  con- 
tained in  leases  for  life  or  years  ; 
W.  C. 
IP.  Effect  of  Covenants  contained  in  Conveyances  of 

the  Freehold,  and  especially  of  the  Fee-Simple ; 

W.  C 
l*.  Effect  in  a  Deed  of  Conveyance  of  the  words, 
"  The  said covenants." 
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The  statute  enacts  that  "  when  a  deed  uses  the 
words,  '  The  said covenants,'  such  cove- 
nant shall  have  the  same  efFect  as  if  it  was  ex- 
pressed to  be  by  the  covenantor,  for  himself,  his 
heirs,  personal  representatives  and  assigns,  and 
sliall  be  deemed  to  be  with  the  covenantee,  his 
heirs,  personal  representatives  and  assigns."  (V. 
C.  1873,  c  113,  §  9.) 

Let  it  be  remembered,  however,  tliat,  notwith- 
standing this  provision,  no  covenants,  save  those 
which  run  with  the  land,  and  are  not  yet  Iroken, 
are  capable  of  passing  to  an  assignee.  It  is  a 
well  knoNvn  rule  of  the  common  law,  that  cImsbs 
in  action  are  not  assignable  ;  to  wliich  it  is  one 
of  the  few  exceptions  that  covenants  running 
with  land,  and  not  broken,  pass  with  the  land  to 
the  assignee  thereof.  What  covenants  do  run 
with  the  land,  and  before  they  are  broken,  pass 
with  the  land  to  whomsoever  it  raAj  be  conveyed, 
has  been  before  explained  {Ante  p.  640  &  seq), 
and  the  student  is  advised  to  refer  to  tliat  passage 
in  this  connection.  (See  1  Smith's  L.  C  92,  96, 
&  seq ;  Randolpli  v.  Kinney,  3  Rand.  394,  396 
-'7 ;  Dickinson  v.  Hoomes"  Adm'r,  S  G-rat.  395-'6.) 
21.  Effect  in  a  Deed  of  Conveyance  of  Covenant  to 
"  warrant  generally ^^  or  to  "  'warrant  specially.'^ 

"A  covenant  by  the  grantor  in  a  deed  '  that  he 
will  warrant  generally  the  property  hereby  con- 
veved,'  shall  ha^'e  the  same  effect  as  if  the  gran- 
tor  had  covenanted  that  he,  his  heirs,  and  per- 
sonal I'epresentatives,  will  for  ever  warrant  and 
and  defend  the  said  property  unto  the  grantee, 
his  heirs,  personal  representatives  and  assigns, 
against  the  rlnirns  and  demands  of  all  persons 
whomsoever''     (V.  C.  1873,  c.  113,  §  10.)  * 

And  "a  covenant  by  any  such  grantor  'that 
he  will  vxirrant  specially  the  property  hereby 
conveyed,'  shall  have  the  same  effect  as  if  the 
grantor  had  covenanted  that  he,  his  heirs,  and 
personal  representatives,  will  forever  warrant  and 
defend  the  said  property  unto  the  grantee,  his 
heirs,  personal  representatives  and  assigns,  against 
the  claims  and  demands' of  the  grantor,  and  all 
persons  claiming  or  to  claim  hy,  through,  or  under 
himP     (V.  C.  1873,  c.  113,  §  11.) 

It  may  be  questioned,  perhaps,  whether  these 
provisions  are  sound  in  policy,  tending  as  they  do 
to  encourage  the  use  of  covenants  of  title,  which. 
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from  their  vagueness  and  imperfection  it  would  be 
better  to  discard  altogether.  {Ante  p.  641 ,  &  seq.) 
Some  enactments,  presently  to  be  noticed,  very 
prudently  seek  to  induce  the  substitution  of  the 
very  complete  series  of  covenants  employed  in 
English  conveyances,  and  known  as  the  English 
covenants,  by  giving  to  short  forms  of  expression 
the  same  meaning  as  very  long  and  detailed  ones 
(V.  C.  1873,  c.  113,  §  is  to  16);  and  it  seems 
scarcely  to  be  reconciled  with  that  better  con- 
sidered design  to  tempt  parties  to  conveyances  to 
continue  to  use  forms  Kke  those  mentioned  under 
this  head  and  the  next,  notwithstanding  they  are 
obnoxious  to  objections  so  grave. 

31.  Effect  of  the  Words  '■'■with  General  Warranty''' 
or  '■'■  with  Special  Warranty''''  in  the  granting  part 
of  the  Deed. 

"The  words,  '•with  general  loarranty''  in  the 
granting  part  of  any  deed  shall  be  deemed  to  be 
a  covenant  by  the  grantor  '  that  he  will  warrant 
generally,  (that  is,  against  the  claims  of  all  per- 
sons), the  property  hereby  conveyed. '  The  words 
'■'■with  special  warranty^''  in  the  granting  part  of 
any  deed,  shall  be  deemed  to  be  a  covenant  by 
the  grantor,  '  that  he  will  warrant  specially,  (that 
is,  against  the  claims  of  the  grantor  and  his  heirs, 
and  other  designated  persons),  the  property  here- 
by conveyed.'"       (V.  C.  1873,  c.  113,  §  12.) 

4''.  Effect  of  Covenant   that  the  Grantor  has  the 
right  to  convey  the  Land  embraced  in  the  Deed  to 
the  Grantee. 
^  "A  covenant  by  the  grantor  in  a  deed  for  land, 

'  that  he  has  the  right  to  convey  the  said  larid  to 
the  grantee,''  sliall  have  the  same  effect  as  if  the 
grantor  had  covenanted  that  he  has  good  right, 
full  power,  and  absolute  authority  to  convey  the 
said  land,  with  all  the  buildings  thereon,  and  the 
privileges  and  appurtenances  thereto  belonging, 
unto  the  grantee,  in  the  manner  in  which  the 
same  is  conveyed  or  intended  so  to  be  by  the 
deed,  and  according  to  its  true  intent."  (V.  C. 
1873,  c.  113,  §  13.) 

5'.  Effect  of  Covenant  that  the  G-rantee  shall  have 
quiet  Possession  of  the  Land  embraced  in  the 
Deed. 

A  covenant  by  the  grantor  in  a  deed  for  land, 
"  that  the  grantee  shall  have  quiet  possession  of 
the  said  land^  shall  have  "  as  much  effect  as  if 
53 
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he  covenanted  that  the  grantee,  his  heirs  and  as- 
signs, might  at  any  and  at  all  times  thereafter, 
peaceably  and  quietly  enter  upon  and  have,  hold, 
and  enjoy  the  land  conveyed  by  the  deed,  or  in- 
tended so  to  be,  with  all  the  buildings  thereon, 
and  the  privileges  and  appurtenances  thereto  be- 
longing, and  receive  and  take  the  rents  and  pro- 
fits thereof  to  and  for  his  and  their  use  and  ben- 
efit, witliout  any  eviction,  interruption,  suit,  claim 
or  demand  whatever."  (V.  C.  1863,  c.  113,  §  14.) 
61.  Effect  of  Covenant  that  the  Land  is  Free  from 
all  Incumbrances. 

If  to  the  covenant  for  quiet  possession,  men- 
tioned under  the  foregoing  head,  "  there  be  added 
'■free  from  all  incumhrance&,^  these  words  shall 
have  as  much  effect  as  the  words,  'and  that  freely 
and  absolutely  acquitted,  exonerated,  and  forever 
discharged,  or  otherwise,  by  the  said  grantor  or 
his  heirs,  saved  harmless  and  indemnified  of,  from, 
and  against  any  and  eveiy  charge  and  incum- 
brance whatever.'"  (V.  C.  18Y3,  c.  113,  §  14.) 
7'*.  Effect  of  Covenant  by  Grantor  of  Lands  that 
he  will  execute  such  further  Assurances  of  the  said 
Lands  as  may  he  requisite. 

A  covenant  by  the  grantor  in  a  deed  for  land 
"  that  he  will  execute  such  further  assurances  of 
the  said  lands  as  may  ie  requisite,"  shall  have 
"the  same  effect  as  if  he  covenanted  that  he,  the 
grantor,  his  heirs  or  personal  representative,  Mrill 
at  any  time,  upon  any  reasonable  request,  at  the 
charge  of  the  grantee,  his  heirs  or  assigns,  do  ex- 
ecute, or  cause  to  be  done  or  executed,  all  such 
further  acts,  deeds  and  things  for  the  better, 
more  perfectly  and  absolutely  conveying  and  as- 
suring the  said  lands  and  premises  hereby  con- 
veyed, or  intended  so  to  be,  unto  the  grantee,  his 
heirs  or  assigns,  in  manner  aforesaid  as  by  the 
grantee,  his  heirs  or  assigns,  his  or  their  counsel 
in  the  law  shall  be  reasonably  devised,  advised  or 
required.  (V.  C.  1873,  c.  lis,  §  15.) 
8*.  Effect  of  Covenant  by  Grantor  of  Lands  that 
he  has  done  no  act  to  encumber  the  Land. 

"  A  covenant  by  any  "such  grantor  '  that  he  has 
done  no  act  to  encumber  the  said  lands,'  shall  have 
the  same  effect  as  if  he  covenanted  that  he  had 
not  done  or  executed,  or  knowingly  suffered  any 
act,  deed  or  thing  whereby  the  lands  and  premises 
conveyed,  or  intended  so  to  be,  or  any  part  there- 
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of,  are  or  will  be  charged,  affected  or  incumbered 
in  title,  estate,  or  otherwise."  (V.  C.  1873,  c. 
113,  §16.) 
2P.  Effect  oi  Covenants  co7itained  in  Leases ;  W  C. 
11.  Effect  of  a  Covenant  by  the  Lessee  "  to  pay  the 
Hent"  and  "to pay  the  Taxes?'' 

"In  a  deed  of  lease  a  covenant  by  the  lessee 
'  to  pay  the  rent^  shall  have  the  effect  of  a  cov- 
enant that  the  rent  I'eserved  by  the  deed  shall  be 
paid  to  the  lessor,  or  those  entitled  under  him, 
in  the  manner  therein  mentioned;  and  a  covenant 
by  liim  '  to  pay  the  taxes,''  shall  liave  the  effect 
of  a  covenant  that  all  taxes,  levies  and  assess- 
ments upon  the  demised  premises,  or  upon  the 
lessor  on  account  thereof,  shall  be  paid  by  the 
lessee,  or  those  liolding  under  him."  (V.  C.  1873, 
c.  113,  §  17.) 
2i.  Effect  of  a  Covenant  by  the  Lessee,  that  "Ae 
will  not  assign  without  leave" 

"In  a  deed^pf  lease,  a  covenant  by  the  lessee 
that  '  he  will  not  assign  without  leave '  shall  have 
the  same  effect  as  a  covenant  that  the  lessee  will 
not,  during  the  term,  assign,  transfer,  or  set  over 
the  premises,  or  any  part  thereof,  to  any  person, 
without  the  consent  in  writing  of  the  lessor,  his 
representative  or  assigns."  (V.  C.  1873,  c.  113, 
§  18.) 
31.  Effect  of  a  Covenant  by  the  Lessee,  that  "Ae 
will  leave  the  Premises  in  good  Repair P 

In  a  deed  of  lease,  a  covenant  by  the  lessee 
that  "Ae  will  leave  the  premises  in  good  repair^'' 
shall  have  "  the  same  effect  as  a  covetant  that 
the  demised  premises  will,  at  the  expiration  or 
other  sooner  determination  of  the  term,  be  peace- 
ably surrendered  and  yielded  up  unto  the  lessor, 
his  representatives  or  assigns,  in  good  and  sub- 
stantial repair  and  condition,  reasonable  wear  and 
tear  excepted."     (Y.  C.  1873,  c.  113,  §  18.) 

And  "  no  covenant  or  promise  by  a  lessee  that 
'■he  will  leave  the  premises  in  good  repair''  shall 
have  the  effect,  if  the  buildings  are  destroyed  by 
fire  or  otherwise,  without  fault  or  negligence  on 
his  part,  'of  binding  him  to  erect  such  iuildings 
again,  unless  there  be  other  words  showing  it  to 
be  the  intent  of  the  parties  that  he  should  be  so 
bound."     (V.  C.  1873,  c.  113,  §19.) 

This  latter  provision  was  designed  to  obviate 
an  unnatural  construction  of  such  a  covenant  to 
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repair,  which,  at  common  law  had  prevailed, 
namely,  that  it  obliged  the  lessee  to  rebuild  in 
case  of  the  destruction  of  the  buildings  by  an  ac- 
cidental fire,  or  otherwise,  although  without  his 
default.  (Walton  v.  Waterhouse,  3  Saund.  420, 
422  a,  note ;  Chesterfield  v.  Duke  of  Bolton,  Com. 
R.  627 ;  Bullock  v.  Dommitt,  6  T.  E.  650  ;  Breck- 
nock Nav.  Co.  V.  Pritchard,  6  T.  E.  750 ;  Digby 
V.  Atkinson,  4  Camb.  278  &  note  ;  Eoss  v.  Over- 
ton, 3  Call.  309,  319;  Scott  v.  Scott,  18  Grat. 
167-8 ;  Phillips'v.  Stevens,  16  Mass.  238  ;  2 Eob. 
Pr.  (2d  ed.)  51.)  The  doctrine,  stricto  jure  as  it 
is,  was  not  favored,  nor  extended  beyond  the  ad- 
judged eases;  and  therefore,  in  Maggort  v.  Hans- 
barger,  8  Leigh,  536,  it  was  held  that  an  agree- 
ment "  to  return  the  property  with  all  its  appur- 
tenances," the  buildings  having  been  consumed 
by  fire,  accidentally  or  by  some  unknown  incendi- 
ary, without  the  lessee's  default,  was  not  equiva- 
lent to  an  agreement  to  repair,  but  only  to  return 
the  premises,  in  opposition  to  holding  over,  and 
that  tlie  action  being  on  the  agreement,  could  not 
be  sustained.  Had  it  been  not  on  the  agreement, 
but  for  the  waste,  it  would  seem  the  plaintiff  must 
'  have  recovered.  {Ante  p.  561-'2.) 
41.  Effect  of  a  Covenant  by  the  Lessor  "^or  the  Les- 
see's quiet  enjoyment  of  his  Term," 

"A  covenant  by  a  lessor  ^for  the  lessee's  quiet 
enjoyment  of  his  term''  shall  have  the  same  efi'ect 
as  a  covenant  that  the  lessee,  his  personal  repre- 
sentative and  lawful  assigns,  paying  the  rent  re- 
served, and  performing  his  or  their  covenants, 
shall  peaceably  possess  and  enjoy  tlie  demised 
premises  for  the  terra  granted,  without  any  in- 
terruption or  distm-bance  from  any  person  what- 
ever." (V.  C.  1873,  c.  113,  §  20.)  See  Ante  p.  648. 
51.  Effect  of  a  proviso  in  a  Deed  of  Lease,  that 
"  the  lessor  may  re-enter  for  default  of  days 

in  the  paymsnt  of  rent,  or  for  the  breach  of  cove- 
nantsP 

"If  in  a  deed  of  lease  it  be  provided  that  ' the 
lessor  may  re-enter  for  defwidt  of  days  In 

the  payment  of  rent,  of  for  the  breach  of  cove- 
nants,^ it  shall  have  the  effect  of  an  agreement 
that  if  the  rent  reserved,  or  any  part  thereof,  be 
unpaid  for  such  number  of  days  after  the  day  on 
which  it  ought  to  liave  been  paid,  or  if  any  of 
the  other  covenants  on  the  part  of  the  lessee,  his 
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personal  representatives  or  assigns,  be  broken, 
then  in  either  of  such  cases  the  lessor,  or  those 
entitled  in  his  place,  at  any  time  afterwards,  into 
and  upon  the  demised  premises,  or  any  part 
thereof,  in  the  name  of  the  whole,  may  re-enter, 
and  the  same  again  have,  repossess  and  enjoy,  as 
of  his  or  their  former  estate."  (V.  C.  1873,  c. 
113,  §  21.) 
2™.  The  Manner  of  Executing  a  Deed  of  Conveyance  of 
Lands. 

Under  this  head  let  us  observe — (1),  The  manner  of 
executing  a  conveyance  by  a  person  sui  juris, — that  is, 
free  from  disabilities;  and  (2),  The  manner  of  execut- 
ing a  conveyance  by  a  married  woman. 
W.  C. 
1"'.  The  Manner  of  Executing  a  Deed  of  Conveyance 
by  a  Person  sui  juris. 

A  person  sui  juris — that  is  one  free  fi'om  disabil- 
ities (see  Ante  p.  571,  <fe  seq.) — executes  a  convey- 
ance witli  a  due  observance  of  all  the  circumstances 
required  to  gi\'^  it  the  desired  effect,  of  which 
enough  has  already  been  said  {Ante  p.  588,  &  seq.) 
But  in  case  of  persons  not  sui  juris  (other  than  mar- 
ried women),  wliilst  the  conveyance  is  to  be  executed 
in  like  manner,  and  with  the  same  formalities,  it  is 
in  general  voidable  by  the  grantor,  or  his  heirs;  and 
in  the  case  of  a  married  woman,  is  at  common  law 
ipso  facto  void.  But  the  exigencies  of  societj''  re- 
quire married  women  to  convey  so  frequently  that  it 
has  been  found,  as  well  in  England  as  with  us,  ab- 
solutely indispensable,  in  one  way  or  other,  to  make 
provision  for  it. 
2°.  The  Manner  of  Executing  a  Deed  of  Conveyance 
liy  a  Married  Womcm. 

We  will  consider — (1),  The  manner  of  executing 
a  married  woman's  conveyance  in  England;  and  (2), 
The  manner  of  executing  a  married  woman's  con- 
veyance in  Virginia. 
W.  0. 
1°.  The  Manner  of  Executing  a  Married  Woman's 
Conveyance  in  England. 

We  have  seen  {Ante  p.  580-'81)  that  a  married 
woman  is  at  common  law  disabled  to  dispose  of  her 
lands,  or  to  make  any  other  contract  obligatory 
upon  herself,  for  two  reasons,  namely,  (1),  Because, 
in  law,  she  is  one  with  her  husband,  her  existence 
being  merged  in  his;  and  (2),  Because  of  the  sup- 
posed constraining  influence  exerted  by  her  hus- 
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band.  The  most  obvious  way  to  surmount  these 
obstacles  would  have  been  by  act  of  parliament; 
but  an  act  of  parliament,  in  the  early  periods  of  the 
law,  was  not  easily  obtained,  and  meanwhile  the 
needs  of  society  required  imperatively  that  married 
women  should  in  some  form  be  enabled  to  aliene 
their  estates.  In  default  of  a  statute,  therefore,  it 
will  be  remembered  that  the  English  courts  de'C-ised 
the  expedients,  first  oijine,  and  afterwards  of  cotrv- 
mon  recovery,  whereby,  by  means  of  a  collusive 
suit,  the  difficulty  Vas  evaded  of  the  legal  oneness 
of  husband  and  wife;  and  by  means  of  a  privy  ex- 
amination, the  supposed  constraint  of  the  husband 
was  obviated. 

These  very  artificial  but  ingenious  devices  are  no 
longer  used  in  England,  having  been  replaced  in 
1834,  and  at  subsequent  periods,  by  a  very  simple 
and  direct  statutory  contrivance,  namely,  a  deed, 
with  a  privy  examination  before  certain  function- 
aries, the  will  of  the  legislature  obviating  the  one- 
ness of  husband  and  wife,  for  the  purpose  of  the  con- 
veyance, as  effectually  as  the  collusive  suit  did  at 
common  law.  (Stat.  3  &  4  Wm.  IV,  c.  74;  8  &  9 
Yict.  c  106;  19  &  20  Vict.  c.  108;  Wms.  Eeal 
Prop.  212-'13.) 
2°-  The  Manner  of  Executing  a  Married  Woman's 
Conveyance  in  Virginia. 

The  manner  of  proceeding  has  been  from  an 
early  period  prescribed  by  statute  with  us,  fines  and 
recovei'ies  being  too  costly  and  inconvenient  to 
rrieet  the  necessities  of  a  new  country  still  to  be  re- 
claimed from  the  wilderness.  The  merger  of  the 
wife's  existence  in  tliat  of  the  husband  is  obviated 
by  the  potency  of  the  statute,  as  we  have  seen,  and 
the  husband's  supposed  coercion  by  the  privy  ex- 
amination of  the  wife  before  certain  accredited 
functionaries.     (V.  C.  1873,  c.  117,  §  4,  7.) 

The  allowance  of  such  a  conveyance  being  an  ex- 
ception to  the  general  principles  of  the  common 
law,  must  for  tliat  reason  be  construed  strictly.  A 
literal  compliance  with  the  prescribed  forms  is  not 
indeed  required,  but  any  substantial  deviation  there- 
from, in  any  particular  whatever,  wholly  invalidates 
the  instrument.  (Countz  v.  Geiger,  1  Call.  190; 
Harvey  &  al  v.  Pecks,  1  Mimf.  518;  Currie  &  al 
V.  Page  &  al,  2  Leigh,  620;  Langhorne  v.  Hobson, 
4  Leigh,  224;  Tod  v.  Baylor,  4  Leigh,  513  ;  Siter 
&  als  V.  McClanachan,  2  Grat.  294.) 
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We  will  consider  (1),  What  transactions  of  a 
married  woman  are  made  valid  in  Virginia  by  stat- 
ute ;  and  (2),  The  general  requirements  which  must 
attend  a  married  woman's  conveyance; 
W.  C. 
1^.  What  Transactions  of  a  Married  Woman  are 
made  valid  in  Virginia,  by  Statute. 

To  determine  what  transactions  of  this  charac- 
ter are  valid,  we  must  have  recourse  to  the  statute 
itself.  None  other  have  any  validity,  except  such 
as  are  made  effectual  by  the  terms  of  the  statute ; 
and  upon  reference  thereto  we  find  that  it  applies 
only  where  "  a  husband  and  his  wife  have  signed 
a  writing  purporting  to  convey  or  transfer  any  estate, 
real  or  personal."  (V.  C.  1873,  c.  117,  §  4.)  And 
hence  it  does  not  extend  to  authorize  a  married 
woman  to  execute  a  2>ovjer  of  attorney,  which  is 
void  with  us,  as  it  is  at  common  law.  (Shanks  v. 
Lancaster,  5  Grat.  110.) 

Some  qualification  of  this  doctrine,  however,  is 
to  be  made  in  respect  of  conveyances  of  a  married 
woman's  separate  estate,  as  has  been  previously  ex- 
plained {Ante,  Vol.  I,  p.  322-'3  &  seq).  We  there 
saw  that,  in  respect  to  personal  property,  it  is  set- 
tled that  a  married  woman,  being  entitled  to  a 
separate  estate  in  chattels,  may  dispose  of  it  freely, 
by  will  or  otherwise,  precisely  as  if  she  were  a 
feme  sole,  save  only  when  it  is  otherwise  provided 
by  the  instrument  whence  she  derives  the  estate. 
But  as  to  real  property,  it  will  be  remembered,  a 
more  rigorous  doctrine  prevails.  If  she  is  not  al- 
lowed, by  the  instrument  creating  her  estate,  to 
dispose  of  that  in  some  designated  way,  she  can 
do  so  only  by  will,  executed  as  a  will  of  lands  is 
required  to  be  executed  (V.  C.  1873,  e.  118,  §  4, 
5) ;  or  by  deed  of  conve^ynnce,  executed  with  the 
formalities  prescribed  by  law  for  married  women, 
(V.  C.  1873,  c.  117,  §  4,  7.)  And  it  seems  that, 
permitting  her  to  dispose  of  her  separate  property 
in  lands  in  some  particular  designated  mode  other 
than  as  tlie  statutes  direct,  does  not,  without  nega- 
tive words,  preclude  her  from  the  use  of  those 
statutory  methods.  (Lee  &  al.  v.  Bank  of  United 
States,  9  Leigh,  209.) 
2P.  The  General  Requirements  which  must  by  Stat- 
ute in  Virginia  attend  a  Married  Woman's  Con- 
veyance. 
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These  have  been  already  stated  {Ante  p.  582) ; 
but  it  will  not  be  amiss  to  recapitulate  them  ; 
W.  C. 

11.  The  Instrument  must  be  a  Deed  or  Writing  to 
which  the  Husband  and  Wife  are  hoth  Parties. 
See  Sexton  v.  Pickering,  3  Band.  468,  472. 

21.  The  Husband  and  Wife  m-ust  hoth  Sign  it. 

This  and  the  preceding  proposition  both  de- 
pend on  the  same  phraseology  of.  the  statute. 
(V.  C.  1873,  c.  117,  §  4.)  "When  a  husband 
and  his  wife  have  signed  a  writing  purport- 
ing to  convey  any  estate,  real  or  personal,"  &c. 
(Tod  V.  Baylor,  4  Leigh,  498,  509,  510,  515-'16.) 
Both  these  propositions,  however,  are  subject 
to  qualiiication  in  cases  where  the  liusband  be- 
ing infant  or  insane,  his  real  estate  is  decreed  by 
a  court  of  chancery  to  be  sold.  Thus  it  is  en- 
acted that,  "  When  a  decree  or  order  is  made 
under  chapter  124  or  82,  for  the  sale  of  real  es- 
state  of  an  insane  or  infant  husband,  his  wife 
may,  if  she  thinks  fit,  join  in  tlie  conveyance 
(which  would  be  made  by  a  commissioner  of  the 
court),  and  thereby  release  her  right  of  dower, 
or  sell  and  convey  all  her  estate  and  interest  in 
the  granted  premises  in  like  manner  as  she  might 
have  done  by  a  conveyance  thereof,  made  jointly 
with  the  husband  if  he  had  been  under  no  legal 
disability."  And  "in  case  of  any  such  release  by 
the  wife  of  her  right  of  dower,  or  any  such  con- 
veyance of  her  own  estate,  the  proceeds  of  the 
sale  shall  be  so  invested  and  disposed  of,  under 
the  order  of  the  court  directing  the  sale,  as  to  se- 
cure to  her  the  same  right,  use,  and  benefit  of, 
and  in  the  principal  sum  and  the  income  thereof,, 
that  she  would  have  had  of  and  in  the  real  estate, 
and  the  income  thereof,  if  it  had  not  been  sold ; 
or,  if  she  prefer  it,  she  may  receive,  or  have  se- 
cured to  her  out  of  the  said  proceeds,  such  sum 
in  gross  as,  in  the  opinion  of  the  court,  may  be 
suflicient  to  compensate  her  for  her  interest  in 
the  said  real  estate."  (V.  C.  1873,  c.  124,  §  9, 10.) 
3''.  No  other  Disability  is  Obviated  save  that  of 
Coverture. 

It  is  provided  that,  when  all  the  requirements 
of  the  statute  are  complied  with,  "  such  writing 
shall  operate  to  convey  from  the  wife  her  right 
of  dower  in  the  real  estate  embraced  therein,  and 
pass  from  her  and  her  representatives  all  right, 
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title,  and  interest  of  every  nature,  whicli,  at  the 
date  of  such  writing,,  she  may  have  in  any  estate 
conveyed  thereby,  as  effectually  as  if  sJie  were,  at 
the  said  date,  an  unmarried  loomanP  (V.  0. 
1873,  c.  117,  §  7.)  And  hence,  if  the  wife  be  an 
infant  at  the  date  of  the  deed,  however  formal 
may  be  its  execution,  it  is  as  voidable  as  the  deed 
of  any  other  infant  under  age.  (Tliomas  v.  Gam- 
mel  &  ux,  6  Leigh,  9,  12,  13,  15.) 

No  provision  is  made  to  legalize  the  alienation 
of  an  infant  toife's  dower-interest ;  but  for  the 
transfer  of  an  insane  wf^s  right  of  dower,  pro- 
vision has  been  made.  It  is  enacted  that,  "  If 
the  husband  of  an  insane  wife  wish  to  sell  real 
estate,  and  to  have  her  yight  of  dower  therein  re- 
leased to  the  purchaser,  he  may  petition  for  that 
purpose  the  circuit  or  corporation  court  of  the 
county  or  corporation  in  which  suc-h  estate  or 
some  part  thereof  is ;  and  if  it  appear  to  the  court 
to  be  proper,  an  order  may  be  made  for  the  exe- 
cution of  such  a  release,  by  a  commissioner  to  be 
appointed  by  the  court  for  the  purpose,  which  re- 
lease shall  be  effectual  to  pass  her  said  right  of 
dower  to  the  purchaser.  But  the  court  shall 
make  such  order  as  in  its  opinion  may  be  proper 
to  secure  to  her  the  same  interest  in  the  purchase- 
money,  and  the  income  thereof,  that  she  would 
have  had  in  the  real  estate  and  income  thereof  if 
it  had  not  been  sold  ;  or,  at  the  discretion  of  the 
court,  to  secure  to  her  out  of  the  purchase-money 
such  sum  in  gross  as  in  the  court's  opinion  may 
be  sufficient  to  compensate  her  for  the  right  of 
dower."  (V.  C.  1873,  c.  124,  §  11.) 
41.  A  strict  observance  of  the  Ceremonies  prescribed, 
at  least  in  substance,  is  JSTecessarj'. 

Thus,  it  must  appear,  hy  the  certificate  of  the 
authorities  empowered  to  take  the  wife's  acknow- 
ledgment, that  she  has  been  examined  privily 
and  apart  from  her  husband  (Healy  v.  Eowan,  5 
Grat.  414 ;  Siter  &  als  v.  McClanachan,  2  Grat. 
294) ;  that  the  writing  was  duly  explained  to  her 
(Harkins  v.  Forsyth,  11  Leigh,  294 ;  Hairston  v. 
Randolphs,  12  Leigh.  445);  and  that  she  declared 
that  the  writing  was  her  act,  that  she  executed  it 
willingly,  and  does  not  wish  to  retract  it  (Grove 
V.  Zumbro,  14  Grat.  516).  And  an  omission  to 
state  in  the  certificate  the  observance  of  any  of 
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these  particulars  incurably  invalidates  the  con- 
veyance. 

On  the  other  hand,  if  the  eertiiicate  states  the 
observance  of  the  requirements  of  the  statute, 
being  a  matter  of  record^  it  conclusively  proves 
the  fact  to  have  been  so ;  and  its  truth  can  only 
be  impeached  (and  that  in  equity  alone)  by  show- 
ing that  the  authorities  who  made  the  certificate, 
or  the  party  claiming  under  the  deed,  have  been 
guilty  of  fraud.  (Harkins  v.  Forsyth,  11  Leigh, 
294,  302,  &  seq;*Carper  v.  McDowell,  5  Grat. 
233,  &  seq.) 
51.  The  character  of  the  Ceremonies  and  Forms 
prescribed. 

The  ceremonies  and  forms  prescribed  are  set 
forth  in  sections  4  and  Y  of  the  statute  (V.  C. 
1873,  c.  117,  §  4,  7; ;  and  notwithstanding  it  will 
involve  some  repetition,  they  will  be  stated  ana- 
lytically ; 
W.  C. 
1"^.  The  Authorities  before  whom  the  Statute  al- 
lows the  Ceremonies  to  occur;  "W.  C. 
1^.  Where  the  Wife  is  in  M,rginia. 

The  authorities  before  whom  the  ceremonies 
prescribed  may  take  place,  and  who  must  cer- 
tify them,  when  the  u-ife  is  in  Virginia,  are 
stated  in  section  4  of  the  statute  (V.  C.  1873, 
c.  117,  §  4).     They  are  as  follows: 

(1),  A  court  authorized  to  admit  such  writ- 
ing to  record. 

(2),  The  clerk  of  the  same  court,  not  in  his 
oflBce  only  as  formerly,  but  at  any  place  within 
Ms  county  or  corporation.  And  the  deputy 
clerk  may  act  as  effectually  as  the  clerk  him- 
self. (V.  C.  1873,  c.  159,  §  8 ;  Id.  c.  117,  § 
4,  n  *.) 

(3),  Two  justices  of  the  peace,  present  to- 
gether, being  within  their  county  or  coi-pora- 
tion. 

(4),  A  notary  public,  within  his  county  or 
corporation ;  or 

(5),  A  commissioner  in  chanceiy,  within  his 
county  or  coi'poration. 
2°    Where  the  Wife  is  not  in  Virginia,  but  within 
the  United  States. 

The  same  section  gives  the  law  in  this  case 
also.  (V.  C.  1873,  c.  117,  §  4.)  The  autho- 
rities who  may  act  where  the  wife  is  not  in 
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Yirginia,  but  within  the  United  States,  are  as 
follows : 

(1),  Two  jxistiees  of  the  peace,  within  their 
own  county,  &c.,  present  together. 

(2),  A  notary  public,  within  the  local  sphere 
assigned  him. 

(3),  A  commissioner  in  chancery,  within  the 
local  sphere  of  his  authority ;  or 

(4),  A  commissioner  appointed  by  the  Gov- 
enor  of  Yirginia,  in  pursuance  of  V.  C.  1873, 
c.  116,  §  2  (in  order  to  take  acknowledgments 
of  conveyances,  &c  ),  within  the  limits  of  the 
State  for  which  he  was  appointed. 
3^.  Where  the  Wife  is  not  within  the  United 
States. 

The  reference  is  still  to  the  same  section 
(V.  C.  1873,  c.  117,  §  4) ;  and  the  authorities 
appointed  to  act  in  this  case  are  the  following: 
(,1),  Any  diplomatic  or  commercial  agent  of 
the  United  States  abroad,  or,  as  the  statute 
expresses  it,  "any  minister  plenipotentiary, 
charge  d'affaires,  consul  general,  consul,  vice- 
consul,  or  commercial  agent,  appointed  by  the 
government  of  the  United  States,  to  any  for- 
eign country." 

It  should  be  observed  that  there  are  two 
classes  of  public  ministers  not  named  as  au- 
tliorized  to  officiate  in  this  way,  namely,  am- 
bassadors and  ministers  resident,  (Wheat.  In- 
ternat.  Law,  264) ;  but  the  United  States  has 
never  employed.ambassadors,  and  it  is  believed 
that  ministers  resident  would  be  included 
within  the  policy  and  meaning  'of  the  statute. 
It  is  to  be  noted,  also,  that  the  statute  is 
I  not  explicit  in  limiting  the  diplomatic  and 
commercial  agents  in  acts  of  this  kind,  to  the 
countries  to  which  they  are  respectively  ac- 
credited ;  but  it  is  probable  that  they  will  be 
held  to  be  so  limited,  especially  as  the  action 
had  must  be  under  the  official  seal. 
(2),  Any  court  of  a  foreign  country. 
It  is  not  in  terms  required  that  it  shall  be 
a  court  of  record;  but  that  seems  to  be  im- 
plied, inasmiich  as  the  certificate  is  to  proceed 
from  "the  proper  officer  of  such  court,"  and 
is  to  be  under  his  official  seal;  or 

(3),  Any  mayor  or  chief  magistrate  of  any 
city,  town  or  corporation  of  a  foreign  country. 
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S''. What  is  required  to  be  done  before  these  Au- 
thorities. 

What  is  required  to  be  done  before  the  au- 
thorities, above  described,  is  to  be  found  in  the 
same  section  four,  and  sections  5  and  7  of  the 
statute.  (V.  C.  1873,  c.  117,  §4, 5,  7.)  The  pro- 
visions are  as  follows: 

"If,  on  being  examined  privily  and  apart 
from  her  husband,"  by  the  several  functionaries  to 
whom  the  authority  is  committed,  "  and  having 
such  vivitiug  fulPy  explained  to  her,  she  (the  wife) 
acknowledge  the  same  to  he  her  act,  and  declare 
that  she  executed  it  willingly,  and  does  not  wish 
to  retract  it,  such  privy  examination,  acknow- 
ledgment and  declaration  shall  thereupon  be  re- 
corded in  such  court,  or  in  the  clerk's  office,"  if 
this  acknowledgment  takes  place  in  the  court 
of  registry  or  the  clerk's  office  thereof,  or  if  be- 
fore two  justices  or  other  functionaries  other 
than  the  court  of  registry,  or  the  clerk  thereof, 
such  functionaries  are  to  certify  the  privy  ex- 
amination, acknowledgment  and  declaration  on 
or  annexed  to  the  said  writing,  in  a  form  pre- 
scribed. It  is  further  enacted  (Y.  C.  1873,  c. 
117,  §  5),  that  "siich  certificate,  either  when 
the  wife  is  within  or  without  the  United  States, 
shall  be  admitted  to  record  at  the  time  of  ad- 
mitting the  writing  to  which  it  is  annexed,  or 
on  which  it  is."  •  And.  last  of  all,  it  is  provided 
(Y.  C.  1873,  c.  117,  §  7),  that  "when  the  privy 
examination,  acknowledgment  and  declaration 
of  a  married  -woman  shall  have  been  so  taken 
and  recorded,  or  when  the  same  shall  have  been 
taken  and  certified  as  aforesaid,  and  the  writing 
to  which  such  certificate  is  annexed,  or  on  which 
it  is,  shall  have  been  delivered'  to  the  proper  clerk, 
and  admitted  to  record  as  to  the  husband  as  well 
as  the  wife,  such  writing  shall  operate  to  convey 
from  the  wife  her  right  of  dower  in  the  real 
estate  embraced  therein,  and  pass  from  her  or 
her  representatives  all  right,  title  and  interest 
of  every  nature,  which,  at  the  date  of  such 
writing,  she  may  have  in  any  estate  conveyed 
thereby,  as  effectually  as  if  she  were  at  the  said 
time  an  unmarried  woman;  and  such  writing 
shall  not  operate  any  further  upon  the  wife,  or 
her  representatives,  by  means  of  any  covenant 
or  warranty  contained  therein"; 
W.  C. 
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l^  There  must  be  an  Examination  of  the  Wife 
privily  and  apart  from  her  Husband. 

The  certificate  of  the  functionaries  appointed 
to  make  the  examination,  to  explain  tlie  writ- 
ing, and  to  take  the  acknowledgment  and 
declaration  of  the  wife,  must  set  forth  sub- 
stantially these  several  particulars,  although  it 
is  not  indispensable  to  do  so  in  the  very  words 
of  the  statute.  And  if  any  of  these  particu:- 
lars  be  omitted  in  the  certificate,  the  writing 
is  void  as  to  the  wife.  (Ilealy  v.  Kowan,  5 
Grrat.  414;  Siter  &  als  v.  McClanachan,  2 
Grat.  294;  Hairston  v.  Randolphs,  12  Leigh, 
445;  Grove  v.  Zumbro,  14  Grat.  514-'15.) 

2^.  The  Wi'iting  must  be  fully  explained  to  the 
Wife  by  the  Authorities. 

Tliis  requisite  also  must  appear  from  the 
certificate,  which,  in  the  absence  of  fraud,  is 
conclusive  evidence  of  what  it  states.  (Harkins 
V.  Forsj'th,  11  Leigh,  294;  Hairston  v.  Ran- 
dolphs, 12  Leigh,  445 ;  Carper  v.  McDowell, 
5  Grat,  212;  Taliaferro  v,  Pryor,  12  Grat. 
277;  Grove  v.  Zumbro,  14  Grat.  515.) 

3^  The  Wife,  in  the  presence  of  the  Authorities, 
must  acknowledge  the  Writing  to  he  her  act, 
and  declare  that  she  willingly  executed  it. 

4^-  The  Wife,  in  the  presence  of  the  Authorities, 
must  declare  that  she  does  not  wish  to  retract  it. 
If  the  certificate  omits  to  state  that  the  wife 
does  not  wish  to  retraxt  it,  it  is  fatal  to  the 
validity  of   the  _deed,  so  far  as  concerns  the 
wife.     (Grove  v.  Zumbro,  14  Grat.  515-'16.) 
y.  What  is,  upon  such  examination,  Acknowledg- 
ment, &c.,  to  be  done  by  the  Authorities;  W.  C. 

1^.  Where  the  Acknowledgment,  &c.,  of  the 
Wife,  is  in  the  Court  of  Registry,  or  in  the 
Clerk's  oflBce  thereof. 

The  privy  examination,  acknowledgment  and 
declaration  (including  the  explanation  required), 
shall  thereupon  be  recorded  in  the  court,  or  in 
the  clerk's  oifice,  as  the  writing  also  shall  be, 
at  least  as  soon  as  it  is  duly  acknowledged  or 
proved  as  to  the  husband  also.  (V.  C.  1873, 
c.  117,  §  4,  7.) 

2^.  Where  the  Acknowledgment,  &c.,  of  the 
Wife,  takes  place  before  any  of  the  other  Au- 
thorities mentioned  in  tlie  Statute. 

The  privy  examination,  explanation,  aeknow- 
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ledgment,  and  declaration,  a,s  above  explained,, 
are  to  be  certified  ih  a  forn)  prescribed,  by  the 
.  justices,  notary  public,  commissioner  in  chan- 
cery, or  commissioner  of  deeds  in  another 
State,  under  their  hands;  and  by  the  diplo- 
matic or  commercial  agent  of  the  United 
States  abroad,  the  foreign  court,  or  foreign 
mayor,  under  their  official  seals.  (V.  C.  1873, 
c.  il7,  §  4.) 

The  form  of  the  certificate  as  prescribed  by 
the  statute,  is  Ho  the  following  effect"  namely: 

State  (or  Territory,  or  District)  of  , 

County  (or  Corporation)  of  , 

to-wit:  I,  ,  a  commissioner  ap- 

pointed by  the  governor  of  the  State  of  Virgi- 
nia for  the  said  state  (or  territory,  or  district) 
of  , — or  we,  ,  and  , 

justices  of  the  peace,  or  I,  a  commissioner  in 
chancery,  of  court  (or  notary  public 

for  the  county  (or  corporation),  of  , 

in  the  state  (or  territory,  or  district)  of  , 

do  certify  that  E.  F:,  the  wife  of  G.  H.,  whose 
names  are  signed  to  the  writing  above  (or  here- 
to annexed),  bearing  date  on  the  day  of 
,  personally  appeared  before  me  (or  us), 
in  the  county  (or  corporation)  aforesaid  (or,  if 
it  be  a  commissioner  of  deeds,  in  the  state,  or 
territory,  or  district,  aforesaid),  and  being  exam- 
ined by  me  (or  us),  privily  and  apart  from  her 
husband,  and  having  the  writing  aforesaid  fully 
explained  to  her,  she,  the  said  E.  F.,  acknow- 
ledged the  said  writing  to  be  her  act,  and  de- 
clared that  she  had  willingly  executed  the 
same,  and  does  not  wish  to  retract  it.  Given 
under  my  hand  (or  our  hands),  this  day 
of             ,  Anno  Domini, 

If  the  husband  acknowledges  the  writing  at 
the  same  time  (generally  the  most  convenient 
course),  it  may  be  certified  immediately  before 
the  concluding  clause — "Given  under  my 
hand,"  &c. — in  terms  like  these : 

"And  we  (or  I)  do  also  certify  that  the  said 
G.  H.,  a  party  to  the  same  writing,  whose  name 
is  signed  thereto,  acknowledged  the  same  be- 
fore us  (or  me),  in  the  county  (or  corporation) 
aforesaid." 

If  the  wife  be  without  the  United  States, 
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the  certificate   is-  couched    in    corresponding 
terms,  and  mnst  state  the  same  particulars. 
4:"".  The  Kegistry  of  the  Writing  in  the  Proper 
Court,  along  with  tlie  privy  examination,  (ex- 
planation), acknowledgment  and  declaration. 

It  will  be  remembered,  that  the  statute  de- 
clares that,  "  When  the  privy  examination,  ac- 
knowledgment   and    declaration   of    a   married 
woman  shall  have  been  so  taken  and  recorded, 
or  when  the  same  shall  have  been  taken  and  cer- 
tified as  aforesaid,  and  the  writing  to  which  such 
certificate   is  annexed,  or   on  which  it  is,  shall 
have  been  delivered  to  the  proper  clerk  and  ad- 
mitted to  record  as  to  the  husband,  as  well  as 
the   wife,  sucli   writing  shall  operate  to  convey 
from  the  wife  her  right  of  dower  in   the  real 
estate  embraced  therein,  and  pass  from  her  and 
her  representatives  all  right,  title  and  interest  of 
every  nature,  whicli,  at  the  date  of  such  writing, 
she  may  have  in  any  estate  conveyed  thereby,  as 
effectually  as  if  she  were,  at  the  said  date,  an 
anmarried  woman  ;  and  such  writing  shall  not 
operate  any  further  upon  the  wife,  or  her  re- 
presentatives,   by    means    of    any   covenant    or 
warranty  contained   therein."     (V.  C.  1873,  c. 
117,  §  7;  2  Lom.  Lig.  467  &  seq;  Elliotte  v. 
Peirsol,    1    Pet.   338;   Jackson   v.   Stevens,   16 
Johns.  100.) 
3™   The  Registry  or  Recordation  of  Conveyances,  and 
of  other  Transactions  affecting  the  title  to  Property. 
The  common  law  does  not  require  any  deed  or  writ- 
ing, in  order  to  pass  the  title  to  lands,  n.nd  of  course, 
therefore,  knows  notliing  of  the  doctrine  of   registra- 
tion.    The  only  notoriety  which  it  demands  in  such 
transactions,  and  the   only  one  compatible  with   the 
illiteracy  of  ancient  Anglo-Norman  society,  is  livery 
of  seisin  for  estates  of  freehold,  and  entry  for  estates 
for  years. 

The  first  essay-  towards  the  policy  of  registering 
conveyances,  other  than  conveyances  of  record,  such 
as  fines  and  common  recoveries,  is  to  be  found  in  the 
statute  of  enrolments,  (27  Hen.  VIII,  c.  16),  which 
is  an  appendage  to  the  famous  statute  of  uses  (27 
Hen.  VIII,  c.  10.)  The  framers  of  the  statute  of  uses 
could  not  fail  to  perceive,  that  by  means  of  its  pro- 
visions, estates,  even  of  inheritance,  in  lands,  might  be 
created  and  transferred  by  deed  merely,  without  ac- 
tual livery  of  seisin,  and,  therefore,  with  a  secrecy 
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emineatly  promotive  of  fraud,  and  inconvenient  to 
society;  and  it  was,  therefore,  enacted  by  the  statute 
of  enrolments,  at  the  same  session  of  parliament 
which  passed  the  statute  of  uses,  that  conveyances  by 
bargain  and  sale,  (which  were  the  more  likely  to  be 
prostituted  to  bad  ends),  should  not  enure  to  pass  a 
freehold  unless  the  same  were  by  "  writing  indented, 
sealed  and  enrolled"  in  one  of  the  courts  at  West- 
minster, or  else  with  the  custos  rotulorum  of  the 
county,  within  six  months  after-  the  date  ot  the  writ- 
ing. Clandestine  bargains  and  sales  of  terms  for 
years  were  deemed  not  worth  regarding,  such  inte- 
rests indeed,  having  been  perfectly  precarious,  and 
suljject  to  the  caprice  or  good  faith  of  the  lord, 
until  about  six  years  before,  when,  by  statute  21 
Henry  VIII,  c.  15,  the  termor  was  protected  against 
those  iictitious  recoveries  whereby  previously  he  was 
liable  to  be  at  any  moment  divested  of  his  estate.  (2 
Bl.  Com.'  338  ;  Bac.  Abr.  Barg.  &  Sale,  and  Id.  E.) 

The  policy  tliiis  hesitatingly  and  imperfectly  inau- 
gurated,'was  almost  immediately  frustrated  by  the  in- 
genious adaptation  of  the  lease  and  release  to  the  pur- 
pose of  conveying  the  title  to  lands,  as  explained  Ante 
p.  734,  wliereby  conveyances  might  be  as  secret  as 
could  be  desired.  Nor  does  Parliament  appear  to 
have  made  any  further  effort  to  prevent  so  mischievous 
a  result  until  the  statute  2  &  3  Anne,  c.  4,  which,  to- 
gether ■with  several  subsequent  statutes,  provided  for 
a  general  registry  of  conveyances  in  the  coimties  of 
York  and  Middlesex ;  and  with  so  little  favor  were 
these  attempts  regarded,  that  so  philosophic  an  obser- 
ver as  Blackstone,  after  fifty  years'  experience,  speaks 
more  than  doubtfully  of  the  utility  of  their  results. 
"However  plausiljle,"  says  he,  "these  provisions  may 
appear  in  theory,  it  hath  been  doubted  by  .very  com- 
petent judges  whether  more  disputes  have  not  arisen 
in  those  counties  by  the  inattention  and  omission  of 
parties,  than  prevented  by  the  use  of  registers."  (2 
Bl.  Com.  343.) 

The  statute  2  &  3  Anne,  c.  4,  it  may  be  well  to 
transcribe,  since  although  it  is  not  the  original  model 
whence  our  present  registry  laws  were  taken,  yet  its 
analogies  have  been  allowed,  unfortunately,  too  much 
to  influence  its  construction.  The  statute  recites  that 
by  different  and  secret  ways  of  conveying  lands,  &c., 
such  as  are  ill-disposed  have  it  in  tlieir  power  to  com- 
mit frauds,  and  frequently  do  so,  by  means  whereof 
some  persons  have  been  undone  in  their  purchases 
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and  mortgages  by  prior  and  secret  conveyances,  and 
fraudulent  incumbrances,  and  enacts,  "  That  a  memo- 
rial of  all  deeds  and  conveyances  which,  after  the  29th 
day  of  September  1704,  shall  be  made  and  executed 
of  or  concerning,  and  whereby  any  manors,  lands,  tene- 
ments, or  hereditaments  in  the  West-riding  of  the 
county  of  York,  may  be  any  way  affected  in  law  or 
equity,  may,  at  the  election  of  the  party  or  parties  con- 
cerned, be  registered.  And  that  every  suth  deed  or 
conveyance  that  shall,  at  any  time  after  the  said  day, 
be  made  and  executed,  shall  be  adjudged  fraudulent 
and  void  against  any  subsequent  purchaser  or  mort- 
gagee, for  valuable  consideration,  unless  such  memo- 
rial thereof  shall  he  registered,  as  by  this  act  is  directed, 
before  the  registering  of  the  deed  or  conveyance  under 
which  such  subsequent  purchaser  or  mortgagee  shall 
claim."     (2  Lom.  Dig.  476.) 

In  Virginia,  and  generally  in  the  United  States, 
the  Legislature  has  been  far  more  alive  to  the  advan- 
tages of  a  general  registration  of  all  conveyances  of, 
liens  on,  and  transactions  affecting  lands,  and  the  sys- 
tem (which  was  begun  with  us  so  early  as  1639-'40,) 
has  been  gradually  perfected,  until  it  is  believed  there 
is  nothing  touching  the  title  to  lands  which  it  concerns 
a  purchaser  or  creditor  to  tnow  (unless  it  be  the  liens 
for  quotas  of  the  Mutual  Assurance  Society  against 
fire,)  which  is  not  required  to  be  set  down  in  the  re- 
gistry of  the  county  or  corporation  where  the  land  is, 
and  that  registry  is  made  so  convenient  of  access  that 
for  one  to  be  deceived,  argues  in  general  a  negligence 
so  gross  as  to  exclude  svmpathy  for  the  sufferer.  (1 
Hen.  Stats.  227,  248,  4i9,  472.) 

Whilst  discussing  the  system  now  prevailing  with 
us,  allusion  will  occasionally  be  made  to  the  statute 
of  Anne,  as  well  as  to  the  provisions  and  construction 
of  our  former  acts  in  pari  materia. 

The  divisions  following  will  enable  us  to  take  a 
pretty  satisfactory  survey  of  the  registration  policy, 
as  it  exists  amongst  us,  namely : 

(1),  What  conveyances  and  other  transactions  are 
required  to  he  registered  \ 

(2),  The  effect  of  non-registry  where,  by  law,  regis- 
try is  required  ; 

(3),  In  what  office,  or  offices,  the  registry  is  to  be 
made. 

(4),  Within  what  time  registration  must  take  place ; 

(5),  Modes  of  authenticating  transactions  for  regis- 
tration ; 
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(6),  The  duty  of  the  cleric  of  the  court  of  registry; 
and, 

(7),  The  effect  of  registration,  where  registry  is  re- 
quired ; 
W.  0. 
1°.  What  Conveyances  and  other  Transactions  are  Re- 
quired to  be  registered. 

The  conveyances  and  other  transactions  which  are 
required  to  be  registered  (some  of  which  relate  to 
chattels  only),  may  be  enumerated  as  follows,  namely: 

(1),  '■'■Any  contract  in  vjriting,  made  in  respect  to 
real  estate,  or  goods  and'  chattels,  in  consideration  of 
marriageP     (V.  C.  1873,  c.  114,  §  4,  5.) 

(2),  "Any  contract  in  writing,  made  for  the  con- 
veyance or  sale  of  real  estate,  or  a  term  therein  of 
more  than  five  years''     (V.  C.  1873,  c.  114,  §  4,    5.) 

(3),  "  Every  deed  conveying  any  such  estate  or 
termr     (V.  C.  1873,  c.  114,  §  5.) 

(4),  "Every  deed  of  gift,  conveying  real  estate,  or 
goods  and  chattels."     (V.  C.  1873,  c.  114,  §  6.) 

(5),  "  Every  deed  of  trust  or  mortgage,  conveying 
real  estate^  or  goods  and  chattels."  (V.  C.  1873,  c. 
114,  f  5.) 

(6),  "Any  loan  of  goods  or  cJoattels,'''  where  the 
possession  remains  with  the  loanee  as  nrnch  as  five 
years,  without  demand  made  and  pursued  by  due 
process  of  law  on  the  part  of  the  lender.  (V.  C. 
1873,  c.  114,  §  3.) 

(7),  "Any  reservation  or  limitation  of  a  use  or 
property,  by  way  of  condition,  reversion,  remainder, 
or  otherwise,  in  goods  or  chattels,  the  possession 
whereof  shall  have  remained  in  another."  (V.  C. 
1873,  c.  114,  §  3.) 

(8),  Every  vyriting  creating  a  mechanics  lien.  (V. 
C.  1873,  c.  115,  §  2  to  11.) 

(9),  Any  agreement  in  v:riting  creating  a  lien  on 
crops  to  be  made  during  the  year,  for  advances  of 
supplies  to  agriculturists.  (V.  C.  1873,  e.  115,  § 
12,  13.) 

(10),  Partitions  of  land,  assignments  of  dower 
therein,  and  jiuJym^nts  or  decrees  for  land.  (V.  C. 
1873,  c.  159,  §15.) 

(11),  Eveiy  lis  pendens  touching  real  estate.  (V. 
C.  1873,  c.  182,  §  5.) 

(12),  Every  attachment  against  the  real  estate  of  a 
non-remdent  of  the  Commonwealth.  (V.  C.  1873,  c. 
182,  §  5.) 
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(13),  Every  judgment,  decree  or  order  requiring 
the  paym.ent  of  money.  (V.  C.  1873,  c.  182,  §  4,  2,  8.) 

Of  these  several  transactions  of  wliicli  the  memo- 
rials are  required  to  be  registered,  the  first,  third, 
fourth,  fifth,  sixth,  seventh,  and  tenth  have  been  the 
subjects  of  registration  from  an  early  period  of  our 
law  ;  the  eighth  and  thirteenth  instances  originated 
prior  to  the  revisal  of  1849 ;  the  eleventh,  twelfth, 
and  ninth,  since  that  revisal;  and  the  second  was 
created,  or  at  least  perfected,  by  the  revisal  itself. 

Prior  to  1849,  the  statutes  of  Virginia  allowed 
"every  title  bond,  or  other  written  contract  in  rela- 
tion to  land  to  be  proved;  certified  or  acknowledged 
and  recorded,  in  the  same  manner  as  deeds  for  the 
conveyance  of  lands;"  and  enacted  that  "such  proof, 
acknowledgment  or  certificate,  and  the  deliver^'  of 
such  bond  or  contract  to  the  clerk  of  the  proper 
court,  to  be  recorded,  shall  be  taken  arid  held  as 
notice  to  all  subsequent  purchasers  of  the  existence 
of  such  bond  or  contract"  (1  R.  C.  1819,  365,  c.  99, 
§  13) ;  but  there  was  then  no  requirement  as  there  is 
now,  that  contra/its  for  the  conveyance  or  sale  of  real 
estate,  or  a  term  therein  of  more  than  five  years, 
should  be  registered.  ("Withers  v.  Carter,  &c.,  4 
Grat.  413.) 
2°.  The  Effect  of  Non-registry,  where,  by  law,  Re- 
gistry is  Required. 

The  statute  declares  that  any  transaction  to  which 
it  relates  "shall  be  void  as  to  creditors  and  sub- 
sequent purchasers  for  valuable  consideration  without 
notice,  until  and  except  from  the  time  that  it  is  duly 
admitted  to  record  in  the  county  or  corporation 
wherein  the  property  embraced"  may  be,  (V.  C. 
1873,  c.  114,  §  6);  a  proposition  literally  and  un- 
qualifiedly true  in  respect  of  mortgages  and  deeds  of 
trust,  not  in  consideration  of  marriage ;  but  in  respect 
to  contracts  for,  and  conveyances  of,  lands  for  a  term 
exceeding  five  jears,  deeds  of  marriage  settlement, 
whether  relating  to  real  estate  or  chattels,  and  deeds 
of  gift  of  chattels,  it  is  subject  to  this  qualification, 
namely,  that  any  such  writing,  which  is  admitted  to 
record  within  sixty  days  from  the  day  of  its  being 
acknowledged  before  and  certified  by  a  justice,  no- 
tary public  or  other  person  authorized  to  certify  the 
same  for  record,  shall  be  as  valid  as  to  creditors  and 
subsequent  purchasers,  as  if  such  admission  to  record 
had  been  on  the  day  of  such  acknowledgment  and 
certificate  (V.  0.  1873,  c.  114,  §  7.)     And  in  respect 
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to  most  of  the  other  transactions  required  to  be  re- 
gistered, some  grace  is  allowed  for  the  purpose  of 
registering  them  before  they  are  invalidated. 

It  is  worthy  of  observation,  that  where  there  is  a 
failure  to  register  the  writing  in  due  season,  the  fact 
that  it  was  occasioned  by  its  accidental  loss  or  de- 
struction, without  any  default  of  the  person  in- 
terested in  the  registry,  in  no  wise  obviates  the  re- 
sult denounced  by  the  statute.  The  writing  is  void 
as  to  creditors  and  subsequent  purchasers  for  value, 
and  without  notice.  (Withers  v.  Carter,  4  Grat. 
407,  413,  416.) 

The  doctrine  as  to  the  effect  of  non-registry,  will 

be  discussed  farther  in  connection  -wdth  the  seventh 

sub-division  of  this  topic.      {I*ost,  p.  865,  &c.,  7™.) 

3°.  In  what  Office  or  Offices  the  Registry  is  to  he  Made. 

Let  ns  consider  the    rules  which  are  laid    down 

as  to  where  the  registry  is  to  be  made:  (1),  In  the 

case  of  real  property;  and  (2),  In  the  case  of  chattels; 

W.  C. 

1°.  Where  the  Registry  is  to  be  made  in  the  Case  of 

Heal  Property. 

The  universal  rule  is,  that  a  contract,  conveyance, 
or  transaction  affecting  real  estate,  is  to  be  registered 
or  recorded  in  the  county  or  corporation  court,  or  in 
the  clerFs  office  thereof,  of  the  county  or  corpora- 
tion wherein  the  real  estate  may  he  ;  and  if  it  lies 
in  more  than  one  county  or  corporation,  the  regis- 
tration must  be  made  in  each  and  every  one,  in  or- 
der to  be  valid  as  to  so  much  as  may  be  therein. 
(V.  C.  1873,  c.  114,  §  5,  6 ;  Id.  c.  117,  §  2,  3). 

Previous  to  1st  July,  1850,  when  the  revisal  of 
1849  took  effect,  the  requirement  was,  that  the  regis- 
tration should  take  place  in  "  the  county,  city  or  cor- 
poration in  which  the  land,  or  part  thereof,  lieth^''  (1 
E.  C.  1819,  362,  c.  99,  §  2),  thus  raising  perplexing 
questions  as  to  whether,  when  the  land  lay  contigu- 
ously, but  in  different  counties,  it  constituted  one 
tract,  in  which  case  one  registration  sufficed,  or  con- 
sisted of  several  tracts,  when  a  registration  in  each 
county  was  requisite.  This  was  one  of  the  ques- 
tions in  Horsley  v.  Garth,  2  Grat.  490,  and  it  was 
there  determined  that,  although  land  may  have  been 
held  by  the  proprietor,  and  by  him  offered  for  sale 
as  one  tract,  yet,  where  a  navigable  stream  is  the 
dividing  line  between  two  counties,  and  so  separates 
the  land  as  to  throw  part  on  one  side  of  the  stream, 
and  part  on  the  other,  the  parts  so  separated  must 
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be  regarded  as  distinct  tracts,  and  the  registry  must 
take  place  in  both  counties.  All  doubt,  however, 
upon  the  subject  is  very  prudently  obviated  by  the 
provisions  above  cited. 
2°-  Where  the  registry  is  to  be  made  in  the  case  of 
Chattels. 

In  the  ease  of  chattels,  the  registration  is  to  take 
place  in  the  county  or  corporation  court,  or  in  the 
clerFs  office  thereof,  of  the  county  or  corporation 
wherein  the  chattels  may  be ;  and  if  the  chattels  be 
in  more  than  one  county  or  corporation,  the  regis- 
tration must  be  made  in  each  and  every  one,  in 
order  to  be  valid  as  to  such  as  sliall  be  therein.  (Y. 
C.  1873,  c.  114,  §  5,  6 ;  Id.  c.  117,  §  2,  3.) 

And  in  order  to  prevent  the  effect  of  the  regis- 
tration from  being  frustrated  by  the  subsequent  re- 
moval of  the  goods  or  chattels  to  another  county  or 
corporation,  it  is  enacted  that,  "  If  any  goods  or 
chattels  mentioned  in  such  writing  be  removed  from 
a  county  or  (iorporation  hi  which  it  is  admitted  to 
rccoi'd,  the  said  writing  shall,  within  one  year  after 
such  removal,  be  admitted  to  record  in  the  county 
or  corporation  to  which  the  property  is  so  removed; 
otherwise  the  same,  for  so  long  as  it  is  not  admitted 
to  record  in  such  last  mentioned  county  or  corpora- 
tion, shall,  as  to  the  property  so  removed,  be  void 
as  to  such  creditors  or  purchasers'^  reserving  -fo  in- 
fants, married  women,  and  insane  persons,  for  such 
registry,  one  year  after  the  removal  of  their  re- 
spective disabilities.     (Y.  C.  1873,  c.  114,  §  8.) 

In  pursuance  of  this  provision,  if  after  the  re- 
moval of  the  chattels  to  another  county  or  corpora- 
tion, tlie  writing  be  not  recorded  in  tlae  latter,  ac- 
cording to  the  statute,  any  subsequent  recorded 
mortgage  or  conveyance  of  the  same  property  will 
prevail  over  the  prior  one.  (Lane  v.  Mason,  5 
Leigh,  520.)  But  if  the  first  conveyance  or  lien, 
although  not  registered  within  the  year,  be  yet  re- 
corded before  a  creditor,  or  any  other  person  ac- 
quires a  right  to  subject  the  property  b}'  execution 
or  otherwise  (Bryan  v.  Cole,  10  Leigh,  497) ;  or  if 
a  bill  in  chancery  be  filed,  within  the  twelve  months, 
by  the  first  grantee  or  incumbrancer,  to  set  the  sub- 
sequent conveyance"  or  incumbrance  aside,  and  en- 
force his  own  (Hughes  v.  Pledge,  1  Leigh,  443) ;  or 
if  the  property  has  been  removed  without  the  con- 
sent of  the  grantee, — as  for  example  of  the  mort- 
gagee or  trustee, — which  assent  is  not  to  be  pre- 
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sumed,  but  must  be  proved  (Crouch,  &c.  v.  Dabney, 
2  Grat.  415);  in  all  these  cases  the  first  conveyance 
or  incumbrance  retains  its  priority. 
4°.  "Within  v^lxat  Time  after  the  Transaction  the  Regis- 
tration must  take  place. 

Some  account  of  the  growth  of  the  registry  laws, 
in  respect  to  the  ti7ne  for  registration,  vsdll  be  neither 
uninstructive  nor  without  interest.     And  as,  until  a 
comparatively  recent  period,  they  contemplated  the 
recordation  of  nothing  but  conveyances  of  land,  the 
topic  naturallj''  falls  into  two  divisions, — namely,  (1), 
The  history  of  the  registration  laws,  in  respect  of  the 
time  for  registration  of  conveyances  of  lands ;  and 
(2),  The  existing  doctrine  in  Virginia,  as  to  the  time 
for  registration  of  all  transactions  required  to  he  re- 
gistered; 
W.  C 
1°.  The  History  of  the  Registration  Laws,  in  respect 
of  the   Time  for  Registration    of    Conveyances  of 
Lands. 

The  registration  policy,  in  respect  to  conveyances 
in  pais,  began  in  England,  as  we  have  seen,  by  the 
statute  of  enrohnents  (27  Hen.  VIII,  c.  16),  which 
required  deeds  of  iargain  and  sale  of  freeholds  to 
be  registered  within  six  m,onths  from  the  date,  or 
otherwise  to  he  void,  even,  it  would  seem,  as  hetween 
the  parties.  (Bac.  Abr.  Barg.  &  Sale.)  The  stat- 
ute 2  and  -3  Anne,  c.  4,  declared  all  deeds  and  con- 
veyances affecting  lands  (in  the  west-riding  of  York- 
shire), to  be  void  against  any  suhsequent  purchaser 
or  mortgagee  for  valuable  consideration,  unless  re- 
gistered hefore  the  registering  of  the  deed  or  convey- 
ance under  which  such  subsequent  purchaser  or 
mortgagee  shall  claim,  but  did  not  othei-wise  pre- 
scribe the  time  within  which  the  registry  should  be 
made.     (2  Lorn.  Dig.  476.) 

The  first  registry  law  enacted  in  Virginia  (A.  D. 
1639-'40,  14  Car.  I),  contemplated,  like  27  Hen. 
VIII,  c.  16,  an  absolute  avoidance  of  the  convey- 
ance, unless  it  were  recorded.  The  terms  of  that 
statute  were  as  follows:  "A  deed  or  mortgage 
made  without  delivering  of  possession,  to  be  ad- 
judged fraudulent  unless  entered  in  some  court." 
(1  Hen.  Stats.  227.)  The  second  Act  (A.  D.  1642 
—'43,  18  Car.  I.)  is  much  more  formal,  but  to  the 
same  effect  as  to  mortgages, — namely,  that  every 
conveyance  by  way  of  mortgage  shall  be  adjudged 
fra.udulent,  and  to  all  intents  and  purposes  void,  un- 
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less  registered  in  the  quarterly  or  monthly  court,  or 
accompanied  by  the  actual  delivery  of  possession. 
(1  Hen.  Stats.  248.)  The  next  act  extant  (A.  D. 
1666-'7,  Coin'th),  confirms  the  previous  enactments 
(one  of  which,  passed  at  the  session  30th  April, 
1652,  does  not  sm-vive),  applying  them  to  all  con- 
veyances,.  and  adds  that  the  registry  shall  be  within 
six  months  from  the  alienation,  and  that  delivery  of 
possession  shall  not  dispense  with  it.  (1  Hen.  Stats. 
417-'18.)  Thenceforward,  until  1813,  the  succes- 
sive registry  laws  enforced  the  same  principle,  with- 
out distinguishing  between  mortgages  and  absolute 
conveyances,  namely,  that  they  must  be  recorded,  or 
lodged  ivith  the  clerk  to  be  recorded,  within  a  lim- 
ited time — more  recently  within  eight  months  from 
their  date, — in  which  event  they  would  take  effect, 
dy  relation,  from  their  date,  and  have  priority  over 
intermediate  conveyances;  but  if  not  lodged  with 
the  clerk  to  be  recorded  within  the  prescribed  period, 
they  were  void  even  as  to  the  parties,  until  1734, 
(4  Hen.  Stats.  397-'8);  and,  after  1734,  void  as  to 
a^editors,  and  as  to  subsequent  purchaser's  for  value 
and  without  notice,  without  the  possibility  of  being 
revived  by  a  subsequent  registry,  which  was  without 
effect,  and  nugatory,  as  to  everybody,  including  the 
parties,  until  1734,  and  thence  until  1813,  as  to  cred- 
itors and  purchasers. 

Courts  of  record,  indeed,  might  and  did  exercise 
the  common  laio  power  of  spreading  conveyances 
and  other  instruments  upon  their  records  for  safe- 
keeping, and  if  the  deed  were  recorded  upon  the 
p>arty''s  achioivledgrnent,  an  exemplified  copy  (or 
doubtless  an  office  copy,  with  us),  would  be  evidence 
against  the  grantor  and  those  claiming  under  him ; 
but  it  would  have  none  of  the  privileges,  under  the 
statute,  of  a  recorded  deed.  (Heron  v.  U.  States 
Bank,  5  Kand.  427-'8.) 

By  act  of  1813,  the  power  was  conferred  upon 
the  courts  of  registry,  but  not  upon  the  clerk  in  his 
office,  to  admit  deeds  to  record  notwithstanding  the 
lapse  of  eight  months,  to  take  effect  as  to  creditors 
and  subsequent  purcliasers  for  value  and  without 
notice,  from  the  time  of  such  recording,  and  from 
that  time  only  (Heron  -j.  U.  States  Bank,  5  Rand, 
429-'30.)  And  since  1819,  (1  E.  C.  1819,  p.  364, 
c.  99,  §  12),  the  law  has  been  substantially  as  it  now 
is,  distinguishing  between  mortgages  and  deeds  of 
trust,  on  the  one  side,  and  all, other  conveyances, 
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covenants,  agreements  and  deeds,  on  the  other;  giv- 
ing effect  to  the  former  only  when  tliey  should  be 
delivered  to  the  clerk  to  be  recorded ;  whilst  as  to 
the  latter,  it  was  provided,  by  the  Code  of  1819, 
that  if  they  were  acknowledged,  proved  or  certified 
according  to  law,  and  delivered  to  the  clerk  of  the 
proper  court,  to  be  recorded,  within  eight  months 
after  the  sealing  and  delivery  thereof,  they  should 
take  effect  and  be  valid,  as  to  all  persons,  from  the 
time  of  such  sealing  and  delivery.  •  The  Code  of 
1849,  and  of  1873,' retains  substantially  the  same 
distinction.  After  providing  (V.  C.  1873,  c.  114  ^ 
5),  that  the  several  contracts  and  conveyances  em- 
braced by  its  provisions  shall  be  void  as  to  creditors 
and  subsequent  purchasers  for  valuable  considera- 
tion without  notice,  until  and  except  from  the  time 
that  they  are  duly  admitted  to  record,  it  is  enacted 
(V.  C.  1873,  c.  114,  §  7),  that  "any  such  writing 
which  is  admitted  to  record  within  sixty  days  from 
the  day  of  its  being  acknowledged  hefore  and  certified 
iy  a  justice,  notary  public,  or  other  person  author- 
ized to  certify  the  same  for  record  shall,  unless  it  he 
a  mortgage  or  a  deed  of  trust,  not  in  consideration 
of  marriage,  be  as  valid  as  to  creditors  and  subse- 
quent purchasers,  as  if  such  admission  to  record  had 
been  on  the  day  of  such  acknowledgment  and  cer- 
tificate." 

By  analogy  to  the  state  of  the  law  as  it  existed 
prior  to  1850  (when  the  Code  of  1849  took  effect), 
it  seems  that  if  the  writing  were  re-aclcnowledged 
before  a  justice,  &c.,  and  recorded  within  sixty  days, 
thereafter,  the  registry  would  have  relation  •  to  the 
re-acknowledgment  (just  as  it  would  have  had  rela- 
tion to  a  first  or  original  acknowledgment),  notwith- 
standing more  than  sixty  days  might  have  elapsed 
since  the  original  acknowledgment.  (Eppes  &  al 
V.  Eandolph,  2  Call.  125,  184-'5  ;  Colquhoun  v. 
Atkinsons,  6  Munf.  550  ;  Com.  v.  Selden,  5  Munf. 
160  ;  Roanes  v.  Archer,  4  Leigh,  565-6.) 

Where  several  writings  embracing  the  same  pro- 
perty are  admitted  to  record  on  the  same  day,  the 
rule  prescribed  by  statute,  prior  to  1850,  was  to 
give  priority  to  that  which  was  first  executed  (Nay- 
lor  V.  Trockmorton  &  als,  7  Leigh,  98,  106) ;  but 
it  is  enacted  by  the  Code  of  1849,  that  if  the  case 
is  not  otherwise  provided  for  by  statute,  the  one 
first  admitted  to  record  shall  have  priority.  (Y.  C. 
1878,  c.  114,  §  9.) 
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The  period  for  registration  is  not  restricted  by 
the  terms  or  policy  of  the  statute  to  the  life-time  of 
the  grantor,  and  may  take  place  after  his  death: 
and  in  such  case  a  deed  of  trust  to  secure  debts  will 
have  precedence  over  the  decedent's  general  credi- 
tors, having  no  speciiic  lien,  and  that  whether  the 
decedent  dies  intestate,  or  leaves  a  will  charging  his 
lands  with  the  payment  of  his  debts,  because  in 
either  case  the  general  creditors  are  entitled  to  sub- 
ject no  more  than  the  interest  remaining  in  the  de- ' 
cedent  at  his  death.  (McCandlish  v.  Keen  &  als,  13 
Grat.  630  to  636.) 

It  must  be  observed  finally,  upon  this  head,  that 
the  imposs\l)iltty  of  registering  the  writing,  as  be- 
cause unavoidable  accidents  prevent  the  attendance 
of  the  witnesses  who  are  to  prove  it,  or  by  reason' 
of  the  casual  loss  or  destruction  of  the  writing  it- 
self, does  not  avert  the  legal  consequence  of  its  be- 
ing therefore  void  as  to  creditors  and  subsequent 
purchasers  for  value,  and  without  notice.  (Eppes 
V.  Randolph,  2  Call.  185  ;  Harvey  v.  Alexander,  1 
Eand.  240;  Withers  v.  Carter,  &c.,  4  Grat.  407.) 
Thus,  in  Withers  v.  Carter,  &c.,  4  Grat.  407,  413, 
416,  William  H.  Ti-iplett,  in  pursuance  of  a,j?revious 
contract  in  writing,  dated  27th  February,  1834,  on 
the  25th  January,  1835,  executed  and  duly  acknow- 
ledged a  deed  conveying  a  tract  of  land  in  the 
county  of  Loudoun,  to  Jonathan  Carter,  and  Carter, 
as  it  seems,  on  the  same  day  committed  the  deed  to 
his  son,  to  be  delivered  to  the  clerk  of  the  county 
court  of  Loudoun  for  record,  and  by  the  son  it  was 
lost,  and  was  never  found,  and  consequently  was 
never  recorded.  Meanwhile,  certain  creditors  of 
Triplett  having  obtained  judgment  against  him  at  a 
term  of  the  court  of  the  county  of  Frederick,  com- 
mencing 26th  January,  1835,  (one  day  after  the  ex- 
ecution of  the  lost  deed,)  attempted  to  subject  the 
land  in  the  hands  of  Carter  to  those  judgments.  It 
was  held  that  the  lost  deed  unrecovered  was,  by  the 
statute,  void  as  to  those  creditors,  and  could  not  be 
set  up  as  against  them.  However,  it  was  also  de- 
termined that  the  previous  executory  contract  for  the 
land  created  an  equity  in  Carter  as  to  the  creditors, 
which  the  abortive  attempt  (abortive  as  to  them)  to 
execute  a  conveyance,  did  not  supersede  ;  the  law 
not  then  avoiding  unregistered  executory  contracts 
in  writing,  for  land,  as  to  the  creditors   and  pur- 
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chasers,  as  it  it  does  now,  and  since  1850.     (V.  0. 
1873,  c.  114,  §  4,  5.) 
2".  The  Existing  Doctrine  in  Virginia  as  to  the  Time 
for  the  Registration  of  all  Transactions  required  to 
he  Registered. 

In  some  instances,  as  we  have  seen,  the  transac- 
tion is  of  no  validity  as  to  purchasers  for  value  with- 
out notice,  and  as  to  creditors,  until  the  registry 
takes  place;  whilst,  in  other  cases,  some  time,  al- 
though not  always  the  same  time,  is  allowed,  with- 
in which,  if  the  regi^ration  be  made,  it  has  relation 
bach  to  the  transaction  itself. 
W.  C. 
iP.  The  Transactions  which  take  effect  only  from  the 
Registration. 

The  fifth,  eighth,  eleventh  and  twelfth  of  the 
transactions    requiring    registry,   as    enumerated 
Ante  p.  850,  take  effect  only  from  the  registration. 
W.  C. 
11.  Mortgages  and  Deeds  of  Ti-ust  not  in  considera- 
tion of  Marriage,  whether  of  Lands  or  Cliattels. 
These  are  void  as  to  creditors  (whether  they 
have  notice    or    not,    (Guerrant  v.  Anderson,  4 
Rand.  211-'12),  and  as  to  subsequent  purchasers 
for  valuable  consideration,  without  notice,  until 
and  except  from  the  time  that  they  are  duly  ad- 
mitted to  record  in  the  proper  county  or  corpora- 
tion.    (V.  C.  1873,  c    115,  §  5,  7.) 
2'.  Writings  creating  a  Mechanic's  Lien. 

These  take  effect  only  from  the  time  that  the 
writing  is  duly  admitted  to  record  in  the  county 
or  corporation  wherein  the  land  lies.  The  sta- 
tute provides  that  "  If  any  person  owning  or  hav- 
ing an  interest  in  land  shall,  hy  a  writing  signed 
hy  hirn,  contract  with  others,  to  pay  him  or  them, 
money  for  erecting  or  repairing  any  building  or 
the  appurtenances  of  any  building  on  such  land, 
there  shall  be  a  lien  for  such  money  on  the  whole 
interest  of  the  said  person  in  such  land  and  the 
buildings  erected  XheYCon.,  from,  the  time  that  the 
said  writing  is  duly  admitted  to  record  in  the 
county  or  corporation  wherein  the  said  land  lies." 
(V  C.  1873,  c.  115,  §  2.) 
31.  Lis  Pendens  and  Attachment. 

The  lis  pendens  and  attachment  against  the 
estate  of  a  non-resident  take  effect  as  against  a 
purchaser  of  such  real  estate  on%y  from  the  time 
of  registry.,  or  at  least  from  the  time  of  delivery 
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to  the  clerk.     The  statute  provides  that  "No  lis 
pendens  or  attachment  against  the  estate  of  a  non- 
resident shall  bind  or  aii'ect  a  purchaser  of  real 
estate,  without  actual  notice  thereof,  unless  and 
imtil  a  memorandum  setting  forth  the  title  of 
the  cause,  the  general  object  thereof,  the  court  in 
which  it  is  pending,  a  description  of  the  land, 
and  the  name  of  the  person  whose  estate  is  in- 
tended to  be  affected  thereby,  shall  be  left  with 
the  clerk  of  the  court  of  the  county  or  corpora- 
tion in  which  the  land  is  situate,  who  shall  forth- 
with record  the  said  memorandum  in  the  deed- 
book,  and  index  the  same  by  the  name  of  the 
person  aforesaid."     (V.  C.  1873,  c.  182_,  §  5.) 
2P.  The  Transactions  wliich,  if  recorded  within  cer- 
tain prescribed  periods,  have  relation  hack  to  the 
Transaction  itself,  and  take  effect  from  that  time. 
The  first,  second,  third,  fourth,  sixth,  seventh, 
ninth,  tenth,  and  thirteenth  of  the  transactions  re- 
quiring registry,  as   enumerated  Ante  p.  850,  if 
recorded  within  certain  periods  prescribed,  have  re- 
lation hack  to  the  transaction  itself,  and  take  effect 
from  that  time. 
W.  C. 
1'.  Any  Contract  in  Writing,  touching  Lands  or 
Chattels,  made  in  consideration  of  Marriage. 

"Any  such  writing  which  is  admitted  to  record 
within  sixty  days  from  the  day  of  its  being  ac- 
knowledged hefore  and  certified  hy  a  justice,  no- 
tary public,  or  other  person  authorized  to  certify 
the  same  for  record,  shall  be  as  valid  as  to  credi- 
tors and  subsequent  purchasers  as  if  such  admis- 
sion to  record  had  been  on  the  day  of  such  ac- 
knowledgment and  certificate."  (V.  C.  1873,  c. 
114,  §  7.)  See  Briscoe  v.  Clark,  1  Eand.  213: 
Eppes  V.  Randolph,  2  Call.  125 ;  Harvey  v.  Alex- 
ander, 1  Rand.  219;  Roanes  v.  Archer,  4  Leigh, 
550. 
2*1.  Any  Contract  in  Writing  for  the  Conveyance  or 
Sale  of  Real  Estate,  or  a  term  therein  of  more 
than  five  years. 

The  same  provision  applies  as  supra,  l'.     fV. 
C.  1873,  c.  114,  ^n.) 
31.  Every  Deed  Conveying  any  such  Estate  or  Term. 
The  same  provision  applies  as  supra,  1',     (V. 
C.  1873,  c.  114,  §  7.) 
41.  Every  Deed  of  Oift  conveying  Heal  Estate  or 
Goods  and  Chattels. 
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The  same  provision  applies  as  supra,.!'^.     (V. 
C.  1873,  c.  114,  §  7.) 
5*.  Any  Loan  of  Goods  or  Chattels,  where  the  pos- 
session remains  with  the  Loanee  as  muck  as  five 
years. 

The  registry  may  be  made  at  any  time  within 
the  five  years,  and  it  will  prevent  the  loan  from 
being  void  as  to  creditors  of  and  purchasers  from 
the  loanee,  or  persons  claiming  under  him,  hav- 
ing the  same  effect  as  a  resumption  of  possession 
by  the  lender.  (Y .  C.  1873,  c.  114,  §  3;  Beas- 
ley  V.  Owen,  3  H  &  M,  449 ;  Collins  v.  Lofftus, 
&  Co.,  10  Leigh,  10.) 
6^.  Any  Reservation  or  Limitation  to  take  effect  in 
futuro  6f  Chattels,  the  possession  whereof  re- 
mains in  Another. 

It  seems  that  the  registry  may  be  made  at  any 
time  within  five  years,  and  that  it  will  then  pre- 
vent such  reservation  or  limitation  from  being 
void  as  to  creditors  of  and  purchasers  from  the 
person  rernaining  iii  possession.  (Y.  C.  1873,  c. 
114,  §  3;  SMjPTO,5«.) 
71.  Any  Agreement  in  Writing,  creating  a  lien  on 
crops  to  secure  Advances  made  to  Agriculturists. 

The  agreement  must  be  entered  into  l)efore  the 
advance  is  m,ade,  must  specify  the  amount  to  be 
advanced,  or  fix  a  limit  which  the  advances  shall 
not  exceed,  and  must  be  recorded  in  the  clerics 
office  of  the  county  in  which  the  land  lies,  in  the 
mahwier  in  which  deeds  are  required  iy  law  to  he 
recorded.  (Y.  C.  1873,  c.  115,  §  12.)  This  seems 
to  import  that  the  same  provision  applies,  in  re- 
spect of  time,  as  Ante  858,  l'.  (Y.  C.  1873, 
c.  114,  §  7.) 
81.  Partitions  of  Land,  Assignments  of  Dower 
therein,  and  Judgments  or  Decrees  for  Land. 

No  time  is  prescribed  within  which  the  registry 
shall  take  place,  nor  does  that  statute  declare  that 
the  partitions,  &c.,  shall  be  void  as  to  anybody, 
if  not  recorded.  It  is  presumed,  therefore,  that 
whensoever  registered,  or,  although  the  clerk  ne- 
glects his  duty,  and  omits  to  register  them  at  all, 
they  are  notwithstanding  good  from  their  date. 
9''.  Every  Jvdgment,  Decree  or  Order  requiring  the 
Payment  of  Money. 

No  judgment  or  decree  is  a  lien  on  real  estate 
as  against  a  purchaser  thereof  for  valuable  con- 
sideration without  notice,  unless  it  be  docketed 
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according  to  law,  in  the  county  or  corporation 
wherein  such  real  estate  is,  either  within  sixty 
days  next  after  the  date  of  such  judgment,  or  fif- 
teen days  hefore  the  conveyance  of  said  estate  to 
such  purchaser.  (Y.  C.  1873,  c.  172,  g  8,  1,  4.) 
6°-  Modes  of  Authenticating  Transactions  for  Regis- 
tration. 

It  will  readily  be  conceived  that  the  clerk  of  the 
court  of  registry  is  not  at  liberty  to  record  a  writ- 
ing withoiit  satisfactory  evidence  of  its  genuine- 
ness ;  and  especially  as  an  office  copy  of  a  deed 
duly  recorded  is  admissible  as  jyrjmary  evidence  of 
its  contents.  (Baker,  Treas'r,  v.  Preston,  Grilm. 
235  ;  Lee  v.  Tapscott,  2  Wash.  276 ;  Pollard's 
Heirs  v.  Lively,  2  Grat.  218 ;  Johnson  &  ux  v. 
Slater,  11  Grat.  324.) 

Let  us  consider,  (1),  The  modes  of  authenticat- 
ing for  registry  the  conveyances  of  a  married  wo- 
man; and  (2),  The  modes  of  authenticating  for 
registry  the  conveyance  of  one  not  a  married  wo- 
man. 
W.  C. 
V.  Mode  of  Authenticating  for  Kegistry  the  Con- 
veyance of  a  Married  Woman. 

This  subject    has  been   already  explained    at 
length.     (See  Ante  p.  838  &  seq  ;  V.  0.  1873,  e. 
117,  §  4,  7.) 
2°.  Modes  of  Authenticating  for  Registry  the  Con- 
veyances of  one  not  a  Married  Woman. 

The  mode  of  authenticating  writings  for  regis 
try  is  cautiously  prescribed,  and  is  either  hy  ac- 
knowledgment of  the  parties  thereto  before  cer- 
tain designated  authorities,  or  Ijy  proof  as  to  such 
parties,  iy  two  witnesses  ; 
W.  C. 
IP.  Authentication  of  Writings  for  Registry  iy 
proof  of  the  Instrument  by  two  witnesses. 

It  is  not  requisite  that  the  witnesses  shall  be 
subscribing  witnesses,  as  it  is  in  case  of  wills. 
(Turner  v.  Stip,  1  Wash.  322  ;  Long  v.  Ramsay, 
1  Serg.  &  R.  (Pa.)  72.)  ISTor,  if  they  have  sub- 
scribed as  witnesses,  need  they  remember  the 
transaction  in  order  to  constitute  sufficient  for- 
m,al proof .  It  is  enough  for  that  formal  pur- 
pose, that  they  can  testify  that  they  recognize 
their  own  signatures,  and  their  testimony  be- 
comes decidedly  more  satisfactory  if  they  depose 
that  they  were  acquainted  with  the  requisites  of 
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a  proper  execution,  and  would  not  have  attested 
the  writing  had  those  requisites  been  wanting. 
(Currie  v.  Donald,  2  Wash.  58  ;  Clark  v.  Dunna- 
vant,  10  Leigh,  13.)  The-  witnesses,  however, 
must  be  cornpetent,  and  therefore  a  husband  is  not 
a  legal  witness  to  prove  a  conveyance  to  his  wife 
(Johnston  &  ux  v.  Slater,  &c.  11  Grat.  321);  for  it 
must  be  observed,  that  although  in  general  inter- 
est in  a  subject  no  longer  disqualifies  a  witness  with 
us  (V.  C.  1873,  c.  172,  §  21),  yet  it  is  expressly 
declared  that  the  provision  shall  not  apply  to  wit- 
nesses to  wills,  deeds,  and  other  instruments.  (Y. 
C,  1873,  c.  172,  §  22.) 

Let  us  consider  how  the  writing  is  to  be  proved 
by  witnesses,  (1),  In  Virginia ;  (2),  Out  of  Vir- 
ginia, within  the  United  States;  and  (3),  Out  of 
the  LTnited  States ; 
W.  C. 
1".  Proof  of  "Writings  l)y  two  Witnesses,  in  Virginia. 
The. proof  may  be  made  in  Virginia  by  two  wit- 
nesses, before  tlie  court  of  any  county  or  corpora- 
tion in  this  State,  or  before  the  cleric  of  such  court 
in  his  office,   certified  in  either   case  under  his 
hand,  by  the  clerk.   (V.  C.  1873,  c.  117,  §  3,  2.) 
2*.  Proof  of  Writings  by  two  Witnesses,  out  of  Vir- 
ginia, within  the  United  States. 

The  proof  may  in  this  case  be  made  by  two 
witnesses,  before  any  court  out  of  this  State  with- 
in the  United  States,  or  before  the  clerk  of  such 
court,  certified  in  either  case,  under  his  hand,  by 
the  clerk.  (V.  C.  1873,  c.  117,  §  3.)  ., 
31.  Proof  of  Writings  by  two  Witnesses,  out  of  the 
United  States. 

The  proof  in  this  ease  may  be  made  by  two 
witnesses,  before  any  minister  plenipotentiary, 
charge  d''  affaires  (omitting  ambassadors  and  min- 
isters resident!)  consul-general,  consul,  vice-con- 
sul, or  commercial  agent  appointed  by  the  gov- 
ernment of  the  United  States  to  any  foreign 
counti-y ;  or  before  any  court  of  such  country,  or 
the  mayor  or  other  chief  magistrate  of  any  city, 
town,  or  corporation  therein,  with  certificate  of 
the  proof  under  the  official  seal  of  the  function- 
ary. (V.  C.  1873,  c.  117,  §  3.) 
21".  Authentication  for  Kegistry  by  the  Acknowledg- 
ment of  the  Parties. 

It  is  to  be  noted  how  the  acknowledgment  is 
made,  (1),  In  Virginia ;  (2),  Out  of  Virginia,  within 
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the  United  States;   and  (3),  Out  of  the  United 
States ; 
W.  C. 

1".  Acknowledgment  of  the  "Writing  by  the  Party 
in  Yirginia. 

The  acknowledgment  of  the  writing  by  the 
party  in  Virginia  may  be  made  before  any  county 
or  corporation  court  in  which  the  writing  is  to 
be  or  may  be  recorded,  or  it  seems  any  county 
or  corporation  court  in  this  State,  or  the  clerk 
thereof  in  his  office  (V.  C.  1873,  c.  117,  §  2,  3) ; 
or  before  a  justice  of  the  peace,  commissioner  in 
chancery,  or  notary  public,  within  their  respective 
counties ;  certified  by  the  clerk  of  the  court,  the 
justice,  commissioner,  and  notary,  respectively, 
under  their  hands.     (V.  C.  1873,  c.  117,  §  3.) 

21.  Acknowledgment  of  the  Writing  by  the  Party 
out  of  Virginia,  within  the  United  States. 

The  acknowledgment  of  the  writing  by  the 
party  out  of  Virginia,  within  the  United  States, 
may  be  made  before  any  court  out  of  this  State, 
within  the  United  States,  or  the  clerk  thereof,  in 
his  office,  (it  is  supposed) ;  or  before  a  justice  of 
the  peace,  a  commissioner  in  chancery  of  a  court 
of  record,  or  a  notary  public,  within  the  United 
States,  (doubtless  within  their  proper  districts  or 
spheres  of  authority),  or  any  commissioner  to  take 
acknowledgment  of  deeds,  &c.,  appointed,  (pur- 
suant to  V.  C.  1873,  c.  116,  §  2),  by  the  Governor 
of  Virgiuia,  within  the  United  States;  certified 
by  the  clerk  of  the  court,  the  justice,  commis- 
sioner in  chancery,  notary  public,  or  commissioner 
appointed  by  the  Governor,  under  their  respective 
hands  (Vl^C.  1873,  c.  117,  §  3;  Grove  v.  Zum- 
bro,  14  Grat.  501.) 

3'!.  Acknowledgment  of  the  Writing  by  the  Party, 
out  of  the  United  States. 

The  acknowledgment  of  the  writing  by  the 
party,  out  of  the  United  States,  may  be  made  be- 
fore any  minister  plenipotentiary,  charge  d'af- 
faires, (omitting  ambassador,  and  minister  resi- 
dent!) consul-general,  consul,  vice-consul,  or  com- 
mercial agent  appointed  by  the  government  of 
the  United  States  to  any  foreign  country;  or  be- 
fore any  court  of  such  country,  or  the  mayor  or 
other  chief  magistrate  of  any  city,  town,  or  cor- 
poration therein,  with  certificate  of  the  acknow- 
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ledgment  under  the  official  seal  of  the  functionary. 
(V.  C.  1873,  c.  117,  §  3.) 

The  official  character  of  the  authority  before 
which  the  acknowledgment  may  take  place  in 
any  of  these  three  cases,  as  well  as  the  fact  of 
such  acknowledgment,  is  sufficiently  proved  by 
the  certificate  of  the  functionaries  themselves. 
(Willink  V.  Miles,  1  Pet.  Cir.  Ct.  R.  429-'30; 
Ehodes,  &c.  v.  Selim,  4  Wash.  Cir.  Ct.  E.  715 ; 
Coles  V.  Miller  8  Grat.  12,  13;  Welles  v.  Cole, 
6  Grat.  660.)  And  in  Welles  v.  Cole,  the  case 
last  cited,  it  was  determined  that,  although  the 
certificate  describe  the  officers  taking  the  ac- 
knowledgment, not  2&  justices  of  the  peace,  \>\A  as 
aldermen  in  a  city,  in  another  State,  yet  as  alder- 
men with  us,  and  generally  in  the  United  States, 
act  as  justices,  it  is  to  be  presumed,  in  the  absence 
of  any  contrary  proof,  that  they  are  justices,  es- 
pecially as  they  undertake  to  authenticate  deeds 
under  our  statute,  which  requires  them  to  be  such, 
and  the  authentication  is  sufficient. 

It  is  not  necessary  that  the  party  should  reside, 
or  appear  to  reside,  within  the  limits  of  the  dis- 
trict to  which  the  authority  certifying  the  ac- 
knowledgment belongs.  He  will  be  supposed, 
for  the  purpose  of  the  acknowledgment,  to  be  for 
the  time  being  domiciled  there.  (Coles  v.  Mil- 
ler. 8  Grat.  12,  13  ;  Hassler's  lessee  v.  King,  9 
Grat.  119.) 

The  form  of  the  certificate,  as  prescribed  by 
the  statute,  (V.  C.  1873,  c.  117,  §  3),  is  "to  the 
following  effect": 

Virginia  (or  other  State) : 

County  (or  Corporation)  of  to  wit: 

I,  ,  a  justice  of  the  peace,  (or  commis- 

sioner in  chancery  of  the  court,  or  notary 

public),  for  the  county  (or  corporation)  aforesaid, 
in  the  State,  (or  Territory,  or  District)  of  , 

do  certify  that  E  F.  (or  K  F.  and  G.  H. ),  whose 
name  (or  names)  is  (or  are)  signed  to  the  writing 
above  (or  hereto  annexed),  bearing  date  on  the 
day  of  ,  has  (or  have)  acknow- 

ledged the  same  before  me,  in  my  county  (or  cor- 
poration) aforesaid.     Given  under  my  hand  this 
day  of  ,  in  the  year  of  our  Lord  1 8 — . 

Of  course  some  slight  modification  must  be 
made  in  the  certificate  of  a  commissioner  of 
deeds,  appointed  by  the   governor  of  Virginia 
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(pursuant  to  Y.  C.  1873,  c.  116,  §  2.)     It  is 

directed  to  run  thus: 

State  (or  Territory,  or  District)  of         ,  to  wit : 
I,  ,  a  commissioner  appointed 

by  the  governor  of  tlie  State  of  Virginia,  for 

the  said  State  (or  territory,  or  district)  of         , 

certify  that  E.  F.,  &c. 
6''.  The  Duty  of  the  Clerk  of  t]je  Court  of  Registry. 
Every  writing  duly  admitted  to  record,  the  sta- 
tute provides,  "  shall,  with  all  certificates  of  privy 
examination  or  acknowledgment,  and  all  plats, 
schedules,  and  other  papers  thereto  annexed,  or 
thereon  endorsed,  be  recorded  by  or  under  the 
direction  of  the  clerk,  in  a  well-bound  book,  to  be 
carefully  preserved;  and  there  shall  be  an  index 
to  such  book,  as  well  in  the  name  of  the  grantee 
as  of  the  grantor.  After  being  so  recorded,  such 
writing  shall  be  delivered  to  the  party  entitled  to 
claim  under  the  same."  (Y.  C.  1873,  c.  117,  §  8.) 
And  if,  after  a  wi-iting  has  been  duly  recorded  in 
a  proper  county  or  corporation,  it  is  desired  to 
have  it  recorded  in  another  place,  and  the  original 
is  lost  or  mislaid,  on  aifidavit  of  this  fact  the  court 
or  clerk  of  the  last  named  county  or  corporation 
may  admit  to  record  an  office  copy  of  such  writing 
from  the  records  of  the  court  where  it  has  already 
been  recorded,  with  the  same  effect  as  if  it  had 
been  the  original.     (V.  C.  1873,  c.  117,  §  9.) 

It  is  also  made  the  clerk's  duty  (in  order  to  give 
all  possible  notoriety  to  such  transactions)  to  set 
up,  early  in  the  morning  on  the  first  day  of  each 
term  (of  the  county  or  corporation  court  of  course), 
at  the  door  of  the  court-house,  a  list  of  all  writings 
admitted  to  record  under  chapter  117,  during  or 
since  the  preceding  term,  specifying  the  date  and 
nature  of  the  writing,  the  names  of  the  parties 
thereto,  the  day  each  was  admitted  to  record,  and 
describing  the  property.  And  a  duplicate  of  such 
list  is  to  be  presented  and  read  to  the  court,  and 
inserted  in  the  minutes.  (Y.  C.  1873,  c.  117,  §  10.) 
The  same  anxious  wish  for  the  publicity  and 
preservation  of  writiags  which  concern  the  pro- 
perty-interests of  the  country,  even  though  they 
are  not  duly  authenticated  by  proof  or  acknow- 
ledgment for  registry,  is  manifest  in  yet  another 
provision,  that  if  any  writing  which  it  is  lawful  to 
admit  to  record,  shall  have  remained  six  months  in 
the  clerk's  office,  without  being  fully  proved  or 
55 
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acknowledged  so  as  that  it  may  be  recorded,  the 
clerk,  for  the  preservation  thereof,  shall,  when  re- 
quired by  any  person  interested,  copy  the  same 
into  a  book,  separate  from  registered  writings,  and 
keep  an  index  thereof.  (V.  C.  1873,  c.  117,  §  11.) 
7"^.  The  Eifect  of  Registration,  where  Registry  is 
Required. 

The  exposition  to  be  made  of  this  subject  may 
well  enough  be  arranged  under  the  divisions  fol- 
lowing: (1),  The  general  effect  of  registration; 
(2),  The  effect  of  vegistration  in  respect  to  the  par- 
ties to  the  writing;  (3),  The  effect  of  registration 
in  respect  to  creditors;  and  (4),  The  effect  of  re- 
gistration in  respect  to  purchasers. 
W.  C.  , 
1°.  The  general  Effect  of  Registration  of  "Writings 
required  to  be  recorded. 

The  statute  declares  (V.  C.  1873,  c.  114,  §  5) 
that  every  one  of  the  writings  enumerated,  Ante 
p.  849-'50,  as  required  to  be  recorded,  from  one  to 
five,  inclusive,  shall  be  void  as  to  creditors, 
whether  they  have  notice  or  not,  (Guerrant  v. 
Anderson,  4  Rand.  211),  and  as  to  subseqiient 
purchasers  for  valuable  consideration  without 
notice,  until  and  except  from  the  time  it  is  duly 
admitted  to  record.  As  to  the  remainder  of  the 
transactions,  enumerated  on  page  850  (from  six  to 
thirteen,  inclusive),  the  student  is  referred  to  the 
statutes  which  relate  to  them  severally.  It  is 
necessary,  at  present,  to  limit  the  explanation  to 
be  presented  to  cotiveyances,  and  contracts  to 
convey. 

Prior  to  the  revisal  of  1849,  the  language  of  the 
statute  touching  registration  was  more  explicit 
than  it  is  at  present.  It  declared  that  the  writings 
included  in  it  should  be  "void  as  to  all  creditors 
and  subsequent  purchasers  for  valuable  considera- 
tion, without  notice,  unless  they  shall  be  acknow- 
ledged or  proved,  and  lodged  with  the  clerk  to  be 
recorded,  according  to  the  directions  of  this  act ; 
but  the  same  as  between  the  parties  and  their 
heirSj  and  as  to  all  subsequent  -purchasers,  with 
notice  thereof,  or  without  valuable  consideration, 
shall  nevertheless  be  valid  and  binding."  (1  R. 
C.  1819,  p.  362,  c.  99,  §  4;  see  Id.  §  12.)  Under 
this  state  of  the  law  it  was  held  unavoidable,  that 
if  the  writing  M^ere  lodged  with  the  clerk  to  he  re- 
corded, it  sufficed,  whether  it  were  actually  re- 
corded or  not ;  and  it  was  suggested  that  the  re- 
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course  of  a  creditor  or  snbsequeut  purchaser  in- 
jured by  the  non-registry,  was  against  the  clerk 
for  damages.  (Ellis  v.  Allan,  1  Rand.  106  ;  Doug- 
lass V.  Tallop,  2  Burr.  722.)  It  was  never  suffi- 
cient, however,  merely  to  carry  the  writing  to  the 
clerk 's  office.  It  was  always  held  to  be  requisite  to 
lodge  it  with  the  clerk  to  he  recorded.  (Horsley  v. 
Garth,  2  Grat.  471.) 

The  terms  of  the  statute  at  present  unfortunately 
do  not  admit  the  same  certainty  of  construction. 
Every  writing  contemplated  by  it  is  declared  to  be 
"  void  as  to  creditors  and  subsequent  purchasers  for 
valuable  consideration,  without  notice,  until  and  ex- 
cept from  the  time  it  is  duly  admitted'  to  record." 
(V.  C.  1873,  c.  114,  §  5),  which  seems  to  allow  no 
eifect  to  the  mere  lodging  of  the  writing  with  the 
clerk.  And  it  is  supposed  that  if  any  injury  results 
to  the  grantee  from  the  omission  of  the  clerk  to 
make  the  registration  immediately,  such  grantee 
may  have  against  the  clerk  the  same  redress  which 
before  the  subsequent  purchaser  had.  (Douglas  v. 
Yallop,  2  Burr.  722 ;  Ellis  v.  Allan,  1  Eand.  106.) 

Admitting  a  deed  to  record  is  merely  a  ministe- 
rial act,  which  the  clerk  or  court  cannot  lawfully  re- 
fuse to  perform,  and  which  may  be  compelled  by  a 
writ  of  mandamus.  (Dawson  v.  Thurston,  2  H.  & 
M.  132;  Manns  v.  Givens,  7  Leigh,  705);  and  con- 
sequently, as  mandamus  lies  only  where  there  is  no 
other  remedy,  no  process  of  appeal  is  admissible  to 
a  higher  court,  from  the  sentence  declining  to  ad- 
mit the  writing  to 'record.  It  moreover  follows 
from  the  proposition,  that  the  act  of  admitting  the 
writing  to  record  is  merely  ministerial,  that  it 
gives  no  additional  validity  to  the  instrument. 
(Dawson  v.  Thurston,  2  H  &  M.  132 ;  Manns  v. 
Givens,  7  Leigh,  706,  706-'7.)  Hence,  whilst  if  a 
deed  be  duly  recorded,  an  office  copy,  certified  by 
the  clerk  of  the  court  where  it  is  registered,  is  pri- 
mary evidence  of  its  contents,  without  accounting 
for  the  original,  (Y.  C.  1873,  c.  172,  §  4 ;  Baker, 
Treas'r,  v.  Preston,  Gilm.  235 ;  Lee  v.  Tapscott,  2 
Wash.  276 ;  Pollard's  heirs  v.  Lively,  2  Grat.  218; 
Johnson  &  ux.  v.  Slater,  11  Grat.  324),  yet  a 
writing  which  is  impi-operly  recorded,  either  because 
it  was  not  duly  authenticated,  or  because  the  court 
wherein  it  was  registered  was  not  the  proper  court 
for  the  purpose,  is  not  regarded  as  a  recorded  deed,, 
(Turner  v.  Stip,  1  Wash.  319),  and  therefore  a  copy, 
though  duly  certified,  is  not  competent  evidence, 
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(Le  Neve  v.  Le  JSTeve,  2  Wh.  &  Tud.  L.  C.  (Ft.  I), 
161;  Pollard's  heirs  v.  Lively,  2  Grat.  216);  ex- 
cept, indeed,  where  both  parties  claim  under  the 
same  deed,  or  under  an  instrument  which  refers  to 
the  writing  thus  irregularly  registered,  (Hannon  v. 
Hannah,  9  Grat.  146 ;  French  v.  Townes,  10  Grat. 
513 ;  Fiott  v.  Comm'th,  12  Grat.  577.) 

Thus,  in  Turner  v.  Stip,-1  Wash.  319,  322,  the 
original  deed,  which  had  been  executed  in  1785,  in 
South  Carolina,  was  oflfered  in  evidence  in  an  action 
of  ejectment  for  the  land  in  controversy,  and  in 
proof  of  its  genuineness,  the  plaintiff  offered  the 
certificate  of  two  persons  who  styled  the^nselves  jus- 
tices of  the  peace  for  the  district  of  Camden,  in 
South  Carolina,  stating  that  three  witnesses  swore 
before  them  to  the  execution  of  the  deed  by  the  par- 
ties thereto,  upon  which  certificate  the  deed  had 
been  admitted  to  record  in  the  county  court  of 
Berkeley  county,  where  the  land  lay.  As  the  law 
then  was,  the  official  character  of  the  justices  was 
required  to  be  attested  by  the  certificate  of  the 
Governor  of  the  State-  where  they  belonged,  and  as 
such  certificate  was  wanting  here,  it  was  held  that 
the  conveyance  had  been  illegally  recorded,  and, 
therefore,  its  authenticity  was  not  adequately  estab- 
lished for  any  purpose,  by  the  proof  in  question, 
neither  for  the  purpose*  of  admitting  it  to  record, 
nor  for  the  purpose  of  evidence  to  the  jury.  It  is 
worthy  of  observation,  however,  that  a  deed  duly 
authenticated  for  registry  is  admissible  as  original 
evidence,  without  further  proof  of  its  execution,  al- 
though it  has  not  been  duly  recorded.  (Hassler  v. 
King,  9  Grat.  115.) 

So  in  Pollard's  heirs  v.  Lively,  2  Grat.  216,  218, 
a  writ  of  right  had  been  instituted  in  the  circuit 
court  of  Monroe  county,  by  Benjamin  Pollard's 
heirs  against  one  Lively,  to  recover  a  tract  of  200 
acres  of  land  ;  and  in  the  progress  of  the  trial,  the 
tenant,  (that  is  the  defendant,  Lively),  offered  in  evi- 
dence, office-copies  of  two  deeds  admitted  to  record 
in  the  iorough  court  of  Norfolk,  whereby  Benja- 
min Pollard  purported  to  convey  certain  lands  lying 
in  the  county  of  Greenbrier.  It  was  determined 
that  the  Hustings  court  of  Norfolk  had  no  author- 
ity to  admit  the  deeds  to  record,  nor  consequently 
(as  the  law  then  was),  to  receive  proof  for  that  pur- 
pose, and  that  the  acknowledgment  or  proof  and 
the  admission  to  record  and  the  registry  of  the  in- 
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■  struments  being  all  unwarranted  by  the  law,  the  cer- 
tificate of  the  clerk,  the  public  custodian  of  the  re- 
cord, was  entitled  to  no  more  respect  than  that  of  a 
private  man. 

In  respect  to  the  qualification  of  the  doctrine, 
namely,  that  where  both  parties  claim  under  the 
same  deed,  mender  an  instrument  which  refers  to  a 
deed,  not  duly  recorded,  it  is  not  conipetent  to  either 
to  oi)ject  to  the  illegal  registry ;  we  find  ample  il- 
lustration thereof  in  Hannon  v.  Hannah,  9  Grat. 
146;  French  v.  Townes,  10  Grat.  513;  and  Fiott 
V.  Comm'th,  12  Grat.  577. 

In  Hannon  v.  Hannah,  9  Grat.  146,  a  certain 
John  Austin  had,  in  1814,  conveyed  lands  lying  in 
Kanawha  county,  to  one  Mosby  Shepherd,  of  Hen- 
rico, and  the  conveyance  was  recorded  in  Hanover, 
where  Austin  lived,  and  not  in  Kanawha.  After- 
wards Mosby  Shepherd  conveyed  two-thirds  of  the 
lands  to  John  Wilson  and  Jesse  Winn,  respectively, 
and  the  deed  to  them,  which  recited  the  conveyance 
from  Austin  to  Shepherd  as  being  registered^  in 
JJanover,  was  duly  recorded  in  Kanawha.  Subse- 
quently John  Wilson  conveyed  his  third  of  the  tract 
to  Luke  Prior,  and  in  the  deed  referred  to  the  con- 
veyance under  which  he  claimed  from  Shepherd  to 
himseK,  as  recorded  in  Kanawha,  and  Prior  con- 
veyed parts  of  the  same  land,  with  similar  references, 
to  John  Hannon  and  to  M.  D.  Brown.  Jesse  Winn 
likewise  conveyed  his  third  to  Samuel  Hannah, 
citing  the  conveyance  from  Mosby  Shepherd  to 
Wilson  and  himself,  as  of  record  in  Kanawha.  The 
owners  of  the  tract,  therefore,  were  Mosby  Shep- 
herd's heirs  of  one-third  undivided,  Luke  Prior's 
heirs  and  alienees  of  one-third  part  undivided,  and 
Samuel  Hannah  of  one-third  part  undivided.  The 
suit  was  a  bill  in  equity  filed  by  Hannah  for  z.  par- 
tition, against  Shepherd's  heirs  and  Prior's  heirs 
and  alienees.  Haimah  sought  to  prove  his  title  by  an 
office  copy  from  Hanover  county  court,  of  the  deed 
from  Austin  to  Mosby  Shepherd,  to  which  Prior's 
heirs  and  alienees,  though  claiming  under  the  same 
deed,  objected  because  that  deed  was  improperly  re- 
corded in  Hanover.  The  court  held,  however,  that, 
as  the  deed  was  the  common  source  of  title  of  all 
parties,  and  was  referred  to  directly  or  mediately  in 
all  the  conveyances  to  them  respectively,  as  well  by 
its  place  of  record  as  its  date,  it  was  not  competent 
to  any  of  the  defendants  to  object  either  to  the  val- 
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idity  of  that  deed  for  want  of  registry,  or  to  an  of- 
fice-copy thereof  as  evidence. 

French  v.  Townes,  10  Grat.  513,  514,  524,  is  the 
case  of  several  persons  claiming  under  the  same  in- 
strument ;  and  it  was  therein  decided  that  none  of 
them  could  allege  any  defect  in  the  recordation. 

In  Fiottv.  Commonwealth,  12  Grat.  564,577-8, 
the  same  doctrine  is  reiterated  as  in  Hannon  v.  Han- 
nah, 9  Grat.  146.  Fiott,  a  British  subject  and  resi- 
dent, in  1793,  bought  of  one  Vancouver,  land  lying 
in  the  county  of  Calfell,  and  the  conveyance  was  re- 
corded in  1794,  in  the  county  of  Kanawha.  Fiott 
having  died  in  1818,  leaving  two  children  his  heirs, 
the  escheater  of  the  county  of  Cabell,  in  1831,  set 
on  foot  proceedings  to  escheat  the  land  to  the  C/om- 
monwealth.  The  escheator's  jury  found  that  Fiott 
died  in  1818,  that  he  was  an  alien  at  the  time  of 
his  death;  and  that  then,  and  long  before,  he  was 
seised  of  the  land  in  question,  which  had  been  con- 
veyed to  him  by  Charles  Vancouver,  "  as  by  deed 
dated  27th  July,  1793,  now  of  record  in  the  county 
court  of  Kanawha  county,  will  more  fully  appear." 
In  1833,  Fiott's  heirs  filed  their  monstrans  de  droit 
in  the  circuit  court  of  Cabell  county,  setting  out 
their  father's  title,  that  they  were  his  heirs,  and  that 
the  title  to  the  land  was  preserved  to  him  and  them, 
notwithstanding  their  alienage,  by  Article  IX,  of 
the  treaty  with  Great  Britain  of  1794,  commonly 
called  Jay's  treaty,  to  which  the  attorney  for  the 
Commonwealth  replied  generally,  and  the  issue  was 
joined  thereon.  At  the  trial,  the  plaintiffs,  after 
endeavoring  in  vain  to  introduce  the  original  deed 
from  Vancouver  to  their  father,  which  was  rejected 
because  insufliciently  proved,  proposed  to  read  an 
office-copy  of  the  deed  from  the  records  of  Kanawha. 
The  court .  held  that,  whether  the  deed  were  pro- 
perly recorded  or  not,  the  oifice-copy  was  admissi- 
ble, because  the  inquisition,  which  was  the  basis  of 
the  Commonwealth's  title,  referred  to  it,  and  both 
parties  to  the  controversy  clahned  under  it. 

The  certificate  of  the  clerk  of  the  court  of  re- 
gistry, written  on  the  conveyance,  that  it  has  been 
admitted  to  record,  is  evidence  of  the  fact  (Kin- 
nersley  v.  Orpe,  I'Dougl.  57),  and  being  itself  a 
record,  is,  in  the  absence  of  proof  of  fraud,  con- 
clusive of  the  facts  of  acTcnowledgment  and  registry 
(Harkins  v.  Forsyth,  11  Leigh,  294,)  of  ihe  place  of 
acknowledgment,  that  is,  the   clerKs  office,  where 
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alone,  in  cases  other  than  of  married  women,  the 
clerk  can  receive  acknowledgments  (Carper  v.  Mc- 
Dowell, 5  Grat.  212),  and  by  parity  of  reason,  of 
the  time  of  acknowledgment,  although  this  last  con- 
clusion is  in  conflict  with  the  case  of  Horsley  v. 
Garth,  2  Grat.  471. 

2°.  The  Effect  of  Registration  in  respect  to  the  Par- 
ties to  the  Writitig. 

The  validity  of  the  conveyance,  as  to  the  parties 
thereto  and  their  heirs,  and  as  to  volunteers  claim- 
ing under  them  as  devisees,  or  as  purchasers  with- 
out valuable  consideration ;  and  also  as  to  purcha- 
sers for  valuable  consideration,  -but  with  notice, 
depends  in  no  degree  upon  the  circumstances  of  re- 
gistration, whose  design  is  to  acquaint  persons  con- 
cerned with  the  existence  of  the  transaction,  which 
cannot  fail  to  be  known,  of  course,  to  the  parties 
thereto.  The  statute,  accordingly,  makes  an  unre- 
gistered writing  void  only  as  to  creditors  and  subse- 
quent purchaser's  for  value,  and  without  notice.  (V. 
C.  1873,  c.  114,  §  5  ;  Turner  v.  Stip,  1  Wash.  319; 
Currie  v.  Donald,  2  Wash.  63 ;  Dabney  &  ux.  v. 
Kennedy,  7  Grat.  327 ;  McCandlish  v.  Keen  &  als, 
13  Grat.  632 ;  2  Lora.  Dig.  484.) 

3°.  The  Effect  of  Registration  in  respect  to  Creditors. 
The  creditors,  as  to  whom  writings  required  to  be 

,  registered,  and  which  yet  are  unrecorded,  are  va- 
cated, embrace  the  same  description  of  persons  as 
are  intended  by  the  same  word  in  the  statute  of 
fraudulent  conveyances  (V.  C.  1873,  c.  114,  §  1,  2), 
where  it  will  be  remembered  that  it  includes  not 
only  all  persons  who  claim  ex  contractu,  as  by  rea- 
son of  a  collateral  agreement,  as  well  as  a  debt 
properly  so-called,  but  also  persons  who  sue  ex  mal- 
jkio,  for  some  tort,  as  for  adultery,  seduction,  slan- 
der, assault  and  bartery,  &c.  {Ante  p.  614.)  For- 
merly it  included  those  creditors  only  who  had  ob- 
tained, by  some  lien  imposed  by  the  law,  a  right  to 
charge  the  debtor's  property  specifically,  as  by  re- 
cognizance, by  judgment,  or  execution,  by  a  forth- 
coming bond  forfeited  and  duly  returned,  by  an  at- 
tachment, &c.  (2  Lom.  Dig  486  ;  Tate  v.  Liggat, 
<fec.,  2  Leigh,  99,  &c.;  Kelso  v.  Blackburn,  3  Leigh, 
299,  309,  312.)  But  at  present,  in  Virginia,  it  is 
provided  by  statute  that  a  creditor  at  large,  as  he  is 
styled,  before  obtaining  a  judgment  or  decree  for 
his  claim,  may  institute  any  suit  to  avoid  a  gift,  con- 
veyance, assignment  or  transfer  of,  or  charge  upon, 
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the  estate  of  his  debtor,  which  he  might  institute 
after  obtaining  such  judgment  or  decree,  aud  may- 
have  all  the  relief  to  -which  he  would  be  entitled 
after  obtaining  a  judgment  or  decree.  (V.  C.  1 873, 
c.  179,  §  2 ;  Tichenor  v.  Allen  &  als,  13  Grat.  37 ; 
Ante  p.  615  &  seq.) 

This  pro-dsion,  it  will  be  observed,  does  not  in 
terms  apply  to  an  unrecorded  deed,  but  to  a  frau- 
dulent one.  And  although,  during  the  life-time  of 
the  debtor,  it  would  doubtless  avail  in  respect  to  a 
conveyance  unregistered,  yet  after  his  death  it 
would  not  be  so,  because  the  /sreditors  are  then  con- 
sidered entitled  to  nothing  but  what  the  debtor 
hin:self  might  have  claimed  at  the  time  of  his  death, 
and  of  course  the  non-registry,  as  we  have  seen, 
would  operate  nothing  as  to  him.  (McCandlish  v. 
Keen  &  als,  13  Grat.  630.) 

It  is  immaterial,  as  has  been  remarked  more  than 
once  {Ante  p.  866 ;  Guerrant  v.  Anderson,  4  Rand. 
211),  whether  the  creditor  has  notice  of  the  unre- 
corded writing  or  not,  when  the  debt  was  con- 
tracted. The  statute  declares  it  void  as  to  alt 
creditors,  without  discriminating,  as  it  does  in  the 
clause  touching  purchasers,  in  respect  of  notice.  It 
should  be  observed,  however,  that  this  doctrine  ia 
not  that  which  generally  prevails  in  the  United 
States,  but  is  rather  peculiar  to  Virginia.  (Basset 
V.  Noseworthy,  2  Wh.  &  Tud.  L.  0.  (Pt.  I),  110, 
111,  &c.) 

It  is  a  necessary  part  of  the  protection  thus  af- 
forded to  creditors,  that  a  purchaser  at  a  sale  made 
for  the  creditor's  benefit,  in  pursuance  of  the  sta- 
tute, is  also  to  be  protected,  for  else  the  creditor 
would  derive  no  advantage,  or  at  least  an  imperfect 
advantage,  from  his  privileged  position.  (Guer- 
rant V.  Anderson,  4  Hand.  211.) 

At  one  time  the  statute  was  construed  to  mean 
by  creditors,  creditors  of  the  grantor  only,  and,  there- 
fore, deeds  of  marriage-settlement,  whereby  a  wo- 
man's personal  property  was  settled  upon  herself, 
in  contemplation  of  marriage,  were  supposed  not  to 
need  recording,  in  order  to  intercept  the  rights  of 
the  husband's  creditors  (Prior  v.  Kinney's  Ex'ors,  6 
Munf.  510,  514;  Pierce  v.  Turner,  5  Or.  154; 
Land  v.  Jeffries,  5  Rand  211;  Ante,  p.  615-'16.) 
This  doctrine,  however,  never  gave  satisfaction  to 
the  profession  in  Virginia.  It  was  thought  to  be 
at   variance   -with  the  obvious  policy   of   the  sta- 
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tute,  and  not  easily  reconcilable  (although  the  at- 
tempt was  made  to  reconcdle  it  in  Pierce  v.  Tur- 
ner, and  also  in  Land  v.  Jeffries)  with  the  previous 
case  of  Anderson  v.  Anderson,  2  Call.  205.  And 
at  length  more  recently,  in  Thomas  v.  Gaines,  &c. 
1  Grat.  355,  after  a  very  elaborate  discussion,  it 
was  determined  that  the  purpose  and  true  construc- 
tion of  the  statute  is  to  avoid  unregistered  convey- 
ances, &c.,  as  to  all  creditors,  who,  but  for  the  in- 
strument in  question,  might  have  charged  their  debts 
on  the  property,  and,  therefore,  that  an  unrecorded 
marriage  settlement  securing  the  wife's  property  to 
herself,  was  void  as  to  the  creditors  of  the  husband: 
And  this  principle  has  been  almost  in  these  terms 
enacted  into  the  present  Code,  in  respect  of  pur- 
chasers as  well  as  creditors,  the  provision  as  to 
creditors  being  that  the  word  "ireditors"  shall  ex- 
tend to  and  embrace  all  creditors  who,  but  for  the 
deed  or  writing,  would  have  had  a  right  to  subject 
the  property  conveyed  to  their  debts.  (Y.  C.  18Y3, 
c.  114,  §  11  c.  See  Dabney  &  ux  v.  Kennedy,  7 
Grat.  317.) 

It  is  a  long  established  rule  of  the  courts  of 
equity  that  (apart  from  any  positive  provision  of  a 
statute  to  the  contrary),  where  one  has  an  equitable 
interest  in  land,  with  a  good  right  to  call  for  the 
conveyance  of  the  legal  title,  and  a  subquent  in- 
cumbrancer (e.  g.  a  judgment  creditor),  whose  debt 
did  not  originally  affect  the  land,  acquires  the  legal 
title,  he  shall  notwithstanding  be  postponed  to  the 
equitable  claimant.  For  since  the  subsequent  in- 
cumbrancer did  not  originally  take  the  land  for  his 
security,  nor  had  in  his  view  an  intention  to  affect 
it,  when  afterwards  the  land  is  affected  by  his  lien, 
and  he  comes  in  claiming  under  the  very  person  that 
is  obliged  in  conscience  to  make  the  assurance 
good,  he  stands  in  that  person's  place,  and  is  post- 
poned, despite  his  legal  title,  to  the  superior  equity 
of  the  adverse  claimant.  (2  Lom.  Dig.  487 ; 
Burgh  V.  Francis,  1  P.  Wms.  279 ;  Withers  v. 
Carter,  4  Grat.  411.) 

This  doctrine  is  very  well  illustrated  by  the  case 
of  Withers  v.  Carter,  4  Grat.  407,  the  circumstan- 
ces of  which  have  been  detailed  {Ante,  p.  856-'7), 
and  also  by  Coleman  v.  Cocke,  6  Rand.  618,  both 
of  which  cases,  and  indeed  the  doctrine  itself,  rest 
upon  the  noted  cases  of  Burgh  v.  Francis,  1  P. 
Wms   279,  (S.  C.  1  Eq.  Abr.  320),  and  Finch  v. 
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Earl  of  Winchelsea,  1  P.  Wms.  282.  Burgh  v. 
Francis  was  the  case  of  a  defective  mortgage  in  fee 
for  £500,  it  being  made  by  way  of  feoffment,  with- 
out livery,  and  afterwards  the  mortgagor  confessed 
a  judgment  to  a  third  person;  nevertheless,  by 
Lord  Keeper  Bridgman,  and  also  by  Lord  Chancel- 
lor Nottingham,  it  was  decreed  that  the  estate  be- 
ing in  equity  specifically  bound  by  the  mortgage, 
the  mortgage  should  be  preferred  to  the  judgment, 
though  at  law,  the  former  being  in  strictness  void, 
the  judgment-creditor  would  have  taken  place. 
And  in  Finch  v.  Winchelsea,  1  P.  Wms.  282,  the 
case  was  that  one  agreed  for  a  valuable  considera- 
tion to  convey  lands  to  T.  S.,  and  afterwards  con- 
fesses a  judgment  to  J.  N. ;  and  it  was  held  that  if 
the  consideration  money  paid  by  T.  S.  be  any  ways 
adequate  to  the  value  of  the  land,  it  binds  the  land 
in  equity,  and  shall  defeat  the  judgment. 

To  these  cases  it  will  be  expedient  to  add  the  men- 
tion of  Coleman  v.  Cocke  (6  Kand.  618, 649), notwith- 
standing that  it  prolongs  the  discussion  undesirably. 
In  that  case  Cocke  bad  recovered  a  very  largo  sum 
by  decree  against  William  Bentley,  who  had  been 
Mrs.  Cocke's  guardian.  Whilst  indebted  to  his 
ward,  William  Bentley  had  bought  a  tract  of  land 
and  paid  for  it,  without  getting  a  title ;  but  after 
some  years  he  had  caused  the  vendor  to  make  a 
conveyance  to  his  son,  William  A.  Bentley,  who,  by 
his  father's  direction,  conveyed  a  part  of  the  land 
to  another  son,  Peter  B.  Bentley,  who  conveyed  it 
to  Henry  E.  Coleman  for  a  valuable  consideration, 
and  without  notice  of  any  fraud  on  the  part  of  the 
Bentleys ;  but  neither  the  deed  to  Coleman,  nor 
that  from  Wm.  A.  to  Peter  B.  Bentley,  nor  from  the 
original  vendor  to  Wm.  A.  Bentley,  was  recorded. 
The  conveyance  to  Coleman  was  in  1813,  and  the 
decree  obtained  by  Cocke  against  Bentley  was  in 
1819.  It  was  held  that  inasmuch  as  Wm.  A.  Bent- 
ley had  acquired  (by  his  father's  direction  to  the 
original  vendor  to  convey  to  him),  an  equitable  title 
which  did  not  need  to  be  recorded,  and  that  Cole- 
man had  become  a  iona  fide  purchaser  for  value, 
without  notice,  of  that  equitable  title  before  Cocke's 
decree,  he  was,  as  to  that,  entitled  to  priority  over 
such  decree,  and  it  would  therefore  do  Cocke  no 
good  to  set  the  conveyance  aside  as  unrecorded, 
since  Coleman  would  then  be  immediately  remitted 
to  his  superior  equity.     (2  Lom.  Dig.  488.) 
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It  must  be  observed,  however,  that  this  equitable 
ground  of  priority  and  relief  is  not  admitted  against 
the  positive  provisions  of  a  statute,  to  sustain  the  prior 
against  the  subsequent  incumbrancer.  Of  this  the 
case  of  McClure  v.  Thistle's  Ex'ors,  2  Grat.  182, 
affords  a  good  illustration.  On  the  23d  of  Decem- 
ber, 1835,  David  Agnew  conveyed  a  lot  in  the  city 
of  Wheeling  to  John  MeClure,  and  put  him  in  pos- 
session, but  the  conveyance  vras  not  recorded  until 
May  21s^,  1842.  Subsequent  to  the  conveyance, 
but  before  its  registry,  Benjamin  Thistle  obtained  a 
judgment  against  Agnew,  upon  which  the  latter 
took  the  insolvent  debtor's  oath  in  August,  1840, 
and  in  1843  Thistle  filed  his  bill  to  subject  the  lot 
in  McClure's  possession  to  his  judgment,  upon  the 
ground  (as  is  explained  in  Withers  v.  Carter,  4 
Grat.  416),  that  McClure  appeared  to  have  had  no 
previous  equitable  title  which  did  not  require  to  be 
registered,  but  from  the  first  had  owned  nothing 
but  the  legal  title  created  by  Agnew's  conveyance, 
which,  in  consequence  of  not  being  recorded,  the 
statute  peremptorilg  declared  to  be  void  as  to  creditors, 
of  whom  Thistle  was  one.  Since  1st  July,  1850, 
(when  the  revisal  of  1849  took  effect,)  a  similar 
doctrine  would  have  prevailed  in  Withers  v.  Carter, 
4  Grat.  407,  and  such  like  cases  ;  for  since  that  pe- 
riod, contracts  in  writing  for  the  sale  of  lands,  or  a 
term  therein  of  more  than  five  years,  are  like  convey- 
ances declared  to  be  void  as  to  creditors  and  subse- 
quent purchasers  for  valuable  consideration  without 
notice,  until  and  except  from  the  time  that  they  are 
duly  admitted  to  record.  (V.  C.  1873,  c.  114,  §  4, 
5.)  A  case  parallel  to  Withers  &  al  v.  Carter, 
however,  and  regulated  by  the  doctrine  laid  down 
therein,  is  still  to  be  found  ;  as  for  example,  in  a 
parol  contract  partly  performed  by  the  vendee,  by 
taking  possession,  &c.,  whereby  an  equitable  title  vests 
in  him,  which  yet  is  not  required  to  be  registered. 
4°.  The  Effect  of  Registration  in  respect  to  Purchasers. 
Let  us  consider  (1),  Who  are  purchasers;  and  (2), 
What  purchasers  are  protected; 
W.  C. 
IP.  Who  are  Purchasers  within  the  Policy  of  the 
Statute. 

Purchasers  are  understood  to  include  all  per- 
sons who,  by  contract,  have  acquired  a  direct  interest 
in  the  subject,  whether  by  way  of  lien,  as  by  mort- 
gage or  deed  of  trust,  or  by  absolute  conveyance ; 
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in  contradistinction  to  creditors,  -who  are  persons, 
claiming  debts  or  demands,  and  have  either  no  lien 
at  all  on  the  property  in  question,  or  one  arising  by- 
ad  of  the  law,  {e.  g.  by  judgment,  &c.),  and  not  6y 
'contract,  (Tate  v.  Ligget,  2  Leigh,  104;  "Wickham^ 
&c.  V.  Lewis,  Martin  &  Co  ,  13  Grat.  430,  432, 
437.)  Thus,  not  only  are  absolute  grantees  of  the 
legal  or  equitable  title  regarded  as  purchasers,  but ' 
so  also  are  mortgagees  and  deed  of  trust  creditors  (2 
Lom.  Dig.  449, 489 ;  Beverley  v.  Brooke,  2  Leigh, 
446;  Wickham,  &c.  v.  Lewis,  Martin  &  Co.,  13- 
Grat.  430,  432,  437;  Evans  v.  Greenhow,  15  Grat. 
157;  Carter  v.  Allan  &  als,  21  Grat.  247);  nor 
can  the  latter  pretend  to  be  any  longer  regarded 
as  creditors,  or  in  the  double  character  of  credi- 
tor and  purchaser,  but  onlg  as  purchasers,  {Ante 
616);  whilst  persons  claiming  debts  and  demands, 
whether  arising  out  of  contract  or  tort,  who  have 
acquired  no  right  specifically  to  charge  the  pro- 
perty conveyed,  or  if  they  have,  have  acquired  it 
by  means  of  a  recognizance,  judgment  or  execu- 
tion, forthcoming-bond  returned,  attachment  or 
other  lien  arising  by  act  of  the  law,  come  under  fhe 
designation  of  creditors. 

2^'.  what  Purchasers  are  designed  by  the  Statute  to 
be  Protected. 

The  purchasers  designed  to  be  protected,  are  by 
the  statute  itself  declared  to  be  purchasers  for 
valuable  consideration  without  notice,  including  not 
only  purchasers  from  the  grantor,  but  all  "pur- 
chasers who,  but  for  the  deed  or  writing  would 
have  had  title  to  the  property  conveyed,"  (V.  C. 
1873,  c.  114,  §  5,  11.)  And  apart  from  this  latter 
special  statutory  provision,  as  a  purchaser  for  value 
and  without  notice  iS  entitled  to  protection,  it  is 
a  necessary  inference  that  a  purchaser  for  value 
from  him,  even  ivith  notice,  is  to  be  protected ;  and 
so  also,  if  one  purchases  for  value  and  without  no- 
tice from  a  purchaser  who  has  notice,  he  is  likewise 
entitled  to  be  protected.  (Lacy  v.  Wilson,  4 
Munf.    313 ;  Curtis  v.  Lunn,  Ex'or,  6  Munf.  42 ; 

•    Spangler  v.  Snapp,  5  Leigh,  478 ;  French  v.  Loyal 
Co.,  5 -Leigh,  627,  640,  648.) 

The  subsequent  purchaser,  in  ordgr  to  be  entitled 
to  the  protection  accorded  by  the  statute,  must  be 
(1),  A  complete  purchaser,  who  has  paid  the  pur- 
chase-money, and  taken  a  conveyance  before  notice; 
and  (2),  Without  notice  of  the  unrecorded  writing. 
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when  he  completes  his  purchase.     As  no  other  re- 
quirement is  demanded,  it  seems  not  to  be  need- 
ful that  the  subsequent  purchaser  should  have  had 
his  conveyance  recorded.     In  England  it  is  other- 
wise, by  the  very  terras  of  their  statute,  which 
invalidate  the  prior  unregistered  conveyance,  only 
in  favor  of  a  subsequent  one  which  has  been  Jirst 
recorded.     (2  Lom.  Dig.  493.) 
W.  G. 
l"*.  The  Subsequent  Purchaser,  in  order  to  be  pro- 
tected, must  be  a  Complete  Purchaser,  who,  before 
notice,  has  both  paid  the  purchase-money  and  taken 
a  Conveyance. 

The  authorities  are  emphatic  in  declaring  that 
in  order  to  be  protected,  the  subsequent  pur- 
chaser, before  he  received  notice  of  the  prior  un- 
recorded conveyance,  must  have  received  his  con- 
veyance, and  paid  the  whole  of  the  purchase-money. 
(Doswell  V.  Buchanan's  Ex'ors,  3  Leigh,  381, 
383-'4 ;  Mut.  Assur.  Soc.  v.  Stone  &  al,  3  Leigh, 
235;  Jourville  v.  Naish,  3  P.  Wms.  307;  Wigg 
V.  Wigg,  1  Atk.  384.)  The  allegation  that  one 
is  such  a  purchaser,  must  aver  a  conveyance,  and 
not  merely  a  contract  to  convey,-  and  a  valuable 
consideration,  and  actual  payment  thereof,  and 
not  merely  that  it  is  secured  to  be  paid.  It  must 
also  explicitly  deny  notice  of  the  unrecorded 
writing  sought  to  be  impeached  previous  to  the 
execution  of  the  subsequent  conveyance,  and  the 
payment  of  the  consideration.  (Mitf.  Eq.  PL 
215,  216;  3  Sugd.  Yend.  348.)  If  the  purchaser 
receive  notice  of  the  prior  conveyance  before 
both  of  these  acts  are  perfected,  he  ought  to  for- 
bear to  proceed  until  the  equity  is  inquired  into, 
or  else  he  will  take  subject  thereto.  Whatever 
lie  does  after  notice,  is  done  mala  fide,  and  can- 
not avail  him.  And  this  is  in  consonance  with 
justice,  as  well  as  in  strict  analogy  with  the  prin- 
ciples of  the  courts  of  equity.  It  rests  upon  the 
reasonable  maxim,  qui  prior  in  tempore,  potior  est 
in  jure.  If  A  has  made  a  first  purchase  of  an 
estate,  and  B  proposes  to  pui'chase-  afterwards,  as 
soon  as  he  receives  notice  of  A's  prior  claim,  it  is 
obviously  a  fraud  in  him  to  take  a  single  step 
further  to  get  a  title  to  property  which  he  knows 
belongs  to  another.  But  if  he  has  paid  the  con- 
sideration, and  has  also  obtained  a  conveyance 
before  notice  reaches  him  of  the  unregistered 
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writing,  his  conduct  has  been  fair  and  unimpeach- 
able, and  having  equal,  though  posterior  equity,  he 
is  protected,  because  he  has  the  legal  title  also  hon- 
estly acquired,  agreeably  to  the  maxim  of  which 
we  have  encountered  several  instances,  that 
"where  equity  is  equal,  the  law  shall  prevail." 
And  hence  arises  a  qualification  of  the  general  doc- 
trine,— namely,  that  where  the  first  purchaser  has 
not  the  legal  title,  and  the  subsequent  one  has 
paid  his  money,  and  has  not,  indeed,  the  legal 
title,  but  the  best  right  to  call  for  the  legal  title,  be- 
fore he  receives  notice,  he  shall  be  entitled  to 
priority,  notwithstanding  he  has  not  actually  ac- 
quired such  title.  (Mut.  Assur.  Soc.  v.  Stone,  3 
Leigh,  236.) 

One  of  the  earliest  English  cases  upon  the  sub- 
ject is  TourvUle  v.  Naish,  3  P.  "Wms.  307,  where 
JSTaish  purchased  land,  and  having  paid  part  of 
the  purchase-money,  gave  his  bond  for  the  residue. 
TourvUle  then  had  an  equitable  lien  on  the  pre- 
mises, of  which  Naish,  as  he  alleged,  had  no  notice 
at  the  time  of  making  the  purchase,  but  of  which 
he  admitted  he  was  apprised  before  payment  of 
the  money  for  which  he  had  executed  his  bond. 
It  was  insisted,  on  his  behalf,  that  the  giving  a 
I  bond  was  a  payment,  since  the  bond  obliged  him 

at  all  events  to  go  on  to  pay,  and  precluded  at 
law,  any  plea  of  equitable  incumbrance.  Lord 
Chan.  Talbot,  however,  decided  that  notice  before 
the  payment  of  the  purchase-money  was  sufiicient  to 
avoid  the  plea  of  purchaser  for  value,  &c.,  and 
that  the  bond  was  not  equivalent  to  a  payment, 
for  although  the  purchaser  had  no  remedy  at  law 
against  tlie  bond,  yet  he  might  have  been  relieved 
against  it  in  equity.  The  case  of  Wigg  v.  Wigg, 
1  Atk.  384,  was  decided  by  Lord  Hardwicke,  five 
years  afterwards  (1739),  in  accordance  with 
Tourville  v.  Kaish.  The  circumstances  are  not 
stated,  but  the  chancellor  says  that  "it  appears 
he  had  notice,  for  though  he  had  no  notice  before 
he  paid  his  money,  yet  he  had  notice  before  the  ex- 
ecution of  the  conveyance,  and  it  is  all  but  one 
transaction.  So  in  Stpry  v.  Lord  "Windsor  and 
others,  2  Atk.  630,  Lord  Hardwicke  reiterated 
the  same  proposition. 

Beverley  v.  Brooke  &  als,  2  Leigh,  446,  af- 
fords an  instance  of  the  rigor  with  which  the 
rule  is  applied,  that,  in  order  to  be  protected,  a 
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subsequent  purchaser  mtist  be  a  complete  pur- 
chaser, having  both  paid  the  pui-chase-money,  and 
taken  a  conveyance  before  notice.  Beverley  in 
that  case  had  obtained  a  lien  on  Pickett's  land, 
by  deed  of  trust,  which  was  unrecorded;  and 
afterwards  Pickett  proposed  to  give  a  second 
deed  of  trust  to  Scott  for  the  benefit  of  himself 
(Scott)  and  others.  It  appeared  that  after  the 
last-mentioned  deed  was  prepared,  and  when 
Pickett  had  taken  the  pen  in  his  hand  to  execute 
it,  he  observed  to  Scott  that  he  had  already  ex- 
ecuted a  deed  of  trust  on  part  of  the  same  land 
to  secure  a  debt  to  Beverley,  but  that  the  deed  was 
usurious.  This  was  held  to  charge  Scott,  and  all 
claiming  under  the  deed  to  him,  with  notice  of 
Beverley's  prior  deed,  making  this  latter  as  valid 
against  Scott,  and  all  claiming  under  the  deed  to 
him,  as  if  it  had  been  duly  recorded,  liable  to  be 
impeached  for  usury,  as  it  would  have  been  if  re- 
corded, and  no  otherwise. 

See,  further,  Wilcox  v.  Calloway,  1  Wash.  41 ; 
Blair  v.  Owles,  1  Munf.  44;  Lambert  v.  Nanny, 
2  Munf.  196 ;  Hoover  v.  Donnally,  3  H.  &  M.  316. 

It  may  be  observed,  in  conclusion  of  this  topic, 
that  a  purchaser  for  value,  without  notice,  actual 
or  constructive,  having  obtained  a  conveyance, 
will  not  be  aifected'by  a  latent  equity,  whether 
by  lien,  encumbrance,  trust,  fraud,  or  any  other 
claims.  (Carter  v.  Allan  &  als,  21  Grat.  241.) 
21.  The  subsequent  Purchaser,  in  order  to  be  pro- 
tected, must  be  not  only  a  complete  Purchaser, 
but  he  must  have  been  without  notice  of  the  prior 
unrecorded  Deed. 

The  English  statutes,  2  &  3  Anne,  c.  4,  and 
the  registry  statutes  following,  it  will  be  remem- 
bered, declared  conveyances  unregistered  to  be 
"void  against  ^nj  suhsequent purchaser  or  mort- 
gagee for  valuable  consideration,"  without  in 
terms  prescribing  that  he  should  also  be  without 
notice.  But  the  case  of  LeNeve  v.  LeNeve,  2 
Ambl.  436,  (S.  C.  3  Atk.  646;  1  Yes.,  Sen'r. 
64),  determined  that,  notwithstanding  it  was  npt 
expressly  so  ordained,  the  statute  certainly  con- 
templated that  the  subsequent  purchaser,  who 
was  to  be  protected  by  it,  should  have  no  notice 
of  the  prior  conveyance.  Lord  Hardwicke,  in 
comiug  to  this  conclusion,  laid  much  stress  on  the 
recital  in  the  preamble  of  the  statute,  whence  it 
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appeared  to  be  its  intention  to  secure  subsequent 
purchasers  and  mortgagees  against  prior  se- 
cret conveyances  and  fraudulent  encumbrances. 
"Where  a  person  had  no  notice,"  says  he,  "of 
a  prior  conveyance,  there  the  registering  his  sub- 
sequent conveyance  shall  prevail  against  the  prior ; 
but  if  he  had  notice  of  a  prior  conveyance,  then 
that  vras  not  a  secret  conveyance,  by  which  he 
could  be  prejudiced,"  (p.  441-42).  The  case 
was  as  follows :  The  father  of  Edward  LeNeve, 
in  1718,  upon  his  inter-marriage  with  Henrietta 
LeNeve,  who  had  a  considerable  fortune,  made  a 
settlement  whereby,  in  consideration  of  Henriet- 
ta's fortune,  certain  estates  (including  some  lease- 
holds), lying  in  the  county  of  Middlesex,  in  the 
neighborhood  of  London,  were  conveyed  to  trus- 
tees in  trust  for  Edward  LelSTeve  for  his  life ;  and 
after  his  death,  to  pay  Henrietta,  in  case  she  sur- 
vived him,  £250  a  year  for  her  life;  and  after 
the  death  of  both,  in  trust  for  their  issue;  and  in 
default  of  issue,  for  the  father  and  his  heirs.  But 
the  conveyance  was  not  registered,.  The  marriage 
took  effect,  and  Henrietta  died  iu  1740,  leaving 
surviving  her,  her  husband,  Edward,  and  two 
children,  Peter  and  Elizabeth.  In  1743,  Edward 
LeNeve  married  again,  but  previously  entered 
into  articles  with  the  second  wife's  trustees,  in 
pursuance  of  which  the  very  same  property  was  set^ 
tied  in  trust  for  himself  for  life  ;  then,  to  secure 
the  wife  in  case  she  should  survive  him,  a  joint- 
ure of  £150  per  annum,  and  after  the  death  of 
both,  for  the  issue  of  the  marriage ;  and  this  set- 
tlement was  duly  registered-  The  bill  was  iiled 
by  Peter  LeNeve  and  his  sister  Elizabeth,  now 
the  wife  of  Hugh  Pigott,  in  order  to  have  an  ex- 
ecution of  the  trust  in  their  favor,  declared  by  the 
first  settlement,  and  with  that  view,  to  set  aside 
or  postpone  the  second  settlement,  though  duly 
registered,  upon  the  ground  that  the  second  wife, 
Mary,  by  herself,  or  at  least  hy  her  attorney,  one 
Joseph  Norton,  had  notice  of  the  prior  settlement 
before  her  marriage  and  the  execution  of  the  se- 
cond articles.  Mary,  the  second  wife,  by  her  an- 
swer, denied  any  actual  notice  to  herself,  and 
stated  that  she  was  entirely  ignorant  of  the  prior 
unregistered  settlement  until  six  months  after  her 
marriage;  and  as  to  notice  to  Joseph  Norton,  she 
said  that  Norton  was  not  employed  hy  her  about 
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the  settlement,  but  being  her  husband's  solicitor, 
she  was  thereby  induced  to  place  confidence  in 
him ;  and  upon  her  husband  recommending  him  as 
a  proper  person  to  prepare  the  deed,  sTie  consented  ; 
and  Norton  assured  lier  that  he  had  taken  care  to 
secure  to  her  a  jointure  of  £150  a  year,  and  did 
not  then,  nor  at  any  time  before  her  marriage, 
give  her  any  notice  of  any  former  settlement. 
Lord  Hardwicke  held,  first,  "  that  notice  to  ISTor- 
ton  (who  was  the  wife's  attorney,  however  she 
was  led  to  confide  in  him),  was  notice  to  her  (citing 
Brotherton  v.  Hatt,  2  Vern.  574,  and  Jennings 
V.  Moor,  2  Vern.  609);  and  second,  that  the  de- 
sign of  the  statute  was  to  prevent  the  perpetra- 
tion of  frauds  by  secret  conveyances,  a  design 
which  was  not  applicable  where  the  subsequent 
purchaser  was  aware  of  the  previous  conveyance, 
and  that  such  subsequent  purchaser  was  himself 
guilty  of  fraud  in  seeking  to  acquire  a  title  when 
he  knew  the  first  purchaser  had  a  prior  right  to 
the  estate.  (2  Ambler,  44:6-'7;  S.  C.  2  Wh.  & 
Tud.  L.  C.  (Pt.  I)  163-'4.) 

The  terms  of  the  statute  in  Virginia  leave  no 
possible  room  for  question  on  this  point.  The 
pui'chasers  protected  are  expressly  described  as 
"purchasers  for  valuable  consideration  without 
notice"  (V.  C.  1873,  c.  114,  §  5),  thereby  making 
that  an  express  rule  of  laiu,  which  was  before  a 
rule  of  courts  of  equity.     (2  Lom.  Dig.  490.) 

It  might  have  been  thought,  from  the  tenor  of 
the  reasoning  in  LeNeve  v.  LeNeve,  that  the 
English  statutes  of  2  &  3,  and  of  7  Anne,  would 
have  been  construed  to  make  registry  equivalent 
to  constructive  7iotice  of  the  instrument  recorded, 
by  which  subsequent  purchasers  would  in  all  cases 
be  charged.  But  to  this  conclusion  the  courts  of 
that  country  have  persistently  declined  to  accede. 
They  have  invariably  held  that,  whilst  unregis- 
tered deeds  are  made  void  as  to  creditors,  and 
subsequent  purchasers  for  valuable  consideration, 
without  notice,  yet  that  the  recording  does  not 
charge  the  subsequent-  purchaser  with  notice  of 
the  deed.  If  not  recorded,  the  deed  is  void  as  to 
him ;  if  recorded,  it  is  only  so  far  valid  that  it 
passes  to  the  bargainee  the  title  it  purports  to  con- 
vey, provided  the  bargainor  had  that  title ;  if  he 
had  it  not,  the  deed  cannot  pass  it,  though  re- 
corded; nor  will  the  putting  it  on  the  record  af- 
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feet  the  conscience  of  a  subsequent  purchaser  of 
a  legal  title,  nor,  of  course,  charge  that  title  with 
an  equity  which  the  deed  raised  between  the  bar- 
gainor and  bargainee.  (Morecock  v.  Dickens,  2 
Ambl.  680;  Wiseman  v.  Westland  &  ale,  1 
Younge  &  Jerv,  120 ;  Bedford  v.  Bacchus,  2  Eq. 
Ca.  Abr.  615;  Underwood  v  Ld.  Oovertown,  2  Sch. 
&  Lefr.  40 ;  Doswell  v.  Buchanan,  3  Leigh,  377.) 
In  Morecock  v.  Dickens  (decided  1768),  Lord 
Camden,  and  in  Wiseman  v.  Westland  (decided 
1826),  the  court  of  exchequer  intimate  some  dis- 
<  satisfaction  with  the   doctrine  ;  but    even    Lord 

Camden,  in  his  day,  held  it  to  be  too  well  settled, 
especially  by  the  case  of  Bedford  v.  Bacchus,  to 
be  disturbed.  Lord  Redesdale  has  sought  to  re- 
concile it  to  good  sense  and  sound  policy  as  suc- 
cessfully as  any  one  else,  by  observing,  that  if  the 
registry  were  allowed  to  be  "  notice,  it  must  be 
notice  vjhether  the  writing  were  duly  registered  or 
not,^''  as  if  it  were  recorded  in  the  wrong  county, 
or  upon  insufficient  proof ;  and  that  conclusion  is 
contrary  to  the  plain  intent  of  the  registry  laws, 
and  would  be  extremely  mischievous.  (La- 
touch  V.  Dunsany,  1  Sch.  &  Lefr.  157 ;  Bush- 
ell  V.  Bushell,  i  Sch.  &  Lefr.  90.)  But  it 
will  not  escape  the  thoughtful  student's  attention 
that  the  dilemma  suggested  by  Lord  Redesdale 
does  not  exist ;  for  the  constructive  notice  raised 
by  the  statute  could  only  apply  when  the  registry 
had  conformed  to  the  statute. 

The  registry  laws  of  Virginia,  prior  to  1819, 
received  a  similar  construction.  They  enacted  that 
"all  deeds  of  conveyance,  &c.,  of  lands  *  *  *  * 
shall  be  void^as  to  all  creditors  and  subsequent 
purchasers,  unless  they  shall  he  acknowledged  or 
proved,  and  recorded  according  to  the  directions  of 
this  act;'"  and  thus  closely  resembled,  in  their 
phraseology,  the  English  statutes  above  referred 
to.  The  question  of  the  interpretation  of  our 
statutes,  in  this  particular,  was  presented  in  Dos- 
well V.  Buchanan's  Ex'ors,  3  Leigh,  365.  In  that 
case  an  estate  called  Bullfield',  in  the  county  of 
Hanover,  had  been  conveyed  in  1788,  by  General 
Thomas  Nelson,  to  certain  trustees,  for  purposes 
in  the  deed  of  trust  named,  and  in  1789,  the  trus- 
tees sold  the  land,  in  pursuance  of  the  deed,  to 
John  Lyons,  but  withheld  the  legal  title  as  secu- 
rity for  the  purchase-money.     Lyons,  after  some 
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time,  sold  to  Hopldus,  and  in  1808,  by  decree  of 
a  court  of  equity,  at  the  joint  instance  of  Hop- 
iiins  and  Lyons,  Nelson's  surviving  trustee  was 
directed  to   convey  the  legal  title   to   Hopkins, 
which  was  done  accordingly,  by  deed  dated  2d 
December,  1810,  and   recorded  in  the   county 
court  of  Hanover,  in  June,   1811.     Meantime, 
and  while  Hopkins  yet  held  only  the  'equituble  title 
to  Bullfield,  he  had  executed  a  deed  of  trust, 
dated  7th  May,  1808,  without  any  warranty  of 
title,  on  eight  hundred  acres,  part  thereof,  to  se- 
cure §5,000,  which  he  borrowed  of  John  Buch- 
anan ;  and  that  deed  was  duly  registered  in  June, 
1808.      After  the  conveyance  of  the  legal  title  to 
Bullfield  in  December,  1810,  by  Nelson's  surviv- 
ing trustee,  namely,  on  the  16th  December,  1811, 
Hopkins  conveyed  the  luhole  tract  to  James  Dos- 
well  for  122,000,  payable  in  instalments,  the  last 
due  1st  January,  1814.     In  1822,  Buchanan  ex- 
hibited liis  bill  in  equity  against  Hopkins,  Dos- 
well,  and  the  trustees  in  his  deed  of  trust,  in  or- 
der to  have  the  eight  hundred  acres  of  Bullfield 
included  in  that  deed,  subjected  to  pay  his  debt, 
alleging  that  Doswell  had  actrial  notice  of  the 
deed;  or  if  he  had  not,  that  the  registry  of  it 
afforded  him  constructive  notice  thereof,  where- 
by he  was  concluded.     Doswell  answered,  insist- 
ing that  he  was  a  complete  ■purchaser  for  value, 
and  had  paid  all  the  purchase-m.oney,  and  obtained 
a  conveyance  before  he  was  made  aware,  actually^ 
of    the  existence  of   Buchanan's    encumbrance; 
and  that  the  registry  gave  him  no  constructive  no- 
tice of  it.     He  said,  1st,  That  having  equal  equiti/ 
with  Buchanan,  he  had  also  honestly  acquired 
the  legal  title,  and  so  was  entitled  to  priority  over 
him;  and  2d,  That  even  if  registry  could  eoer  be 
regarded  as  constructive  notice  of  a  prior  equity,  it 
could  not  properly  do  so  in  this  case,  because  it 
would  have  been  imreasonable  to  expect  him  to 
look  back  farther  than  to  the  conveyance  by  Nel- 
son's trustee  of  the  legal  title  to  Hopkins  in  1810, 
and  that  would  not  have  disclosed  Buchanan's 
equitable  interest,  which  was  created  by  the  deed 
of  trust  registered  in   June,  1808.     The  court 
held,  upon  this  state  of  facts — 

(1),  That  as  there  was  no  clause  of  warranty 
in  Buchanan's  deed  of  trust,  Hopkins'  subsequent 
acquisition  of  the  legal  title  and  estate  did  not 
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enure  to  Buchanan's  trustees,  so  as  to  give  them 
the  better  right  to  call  for  the  legal  title; 

(2),  That  the  case  presented  no  adequate  proof 
of  notice  to  Doswell  of  Buchanan's  lien ; 

(3),  That  registry  was  never  constructive  notice 
of  any  prior  equity  ;  and, 

(4),  That  a  vendee  could  not  be  lawfully  re- 
quired to  examine  the  ve^&ti'j  further  hack  than 
the  date  of  the  conveyance  to  the  vendor.  (3 
(3  Leigh,  365,  381.  See  also.  State  of  Connecti- 
cut V.  Bradish,  14  Mass,  303;  Murray  v.  Bal- 
lew,  1  Join.  C.  K.  566,  574 ;  2  Wh.  &  Tud.  L. 
C.  (Pt.  II,)  p.  162.) 

The  case  of  Doswell  v.  Buchanan  originated 
under  the  law  as  it  was  prior  to  1819,  and  of 
course  was  ruled  thereby.  At  the  revisal  of  that 
year,  the  phraseology  of  the  statute  was  so  changed 
as  to  manifest  an  intent  to  alter  the  veiy  question- 
able policy  of  the  English  enactments.  The 
provision  was  expressed  thus :  ''All  bargains, 
sales,  and  other  conveyances  whatsoever,  of  any 
lands,  &c.,  *  *  *  shall  be  void  as  to  all 
creditors  and  subsequent  purchasers  for  valuable 
consideration,  without  notice,  unless  they  shall  be 
acknowledged  or  proved,  and  lodged  with  the 
clerk  to  be  recorded,  according  to  the  directions 
of  this  act ;  but  the  same  as  between  the  parties 
and  their  heirs,  and  as  to  subsequen'^pm'chasers, 
with  notice  thereof,  or  without  valuable  consid- 
eration, shall  nevertheless  be  valid  and  Mnding;" 
and  furthermore,  "  Every  conveyance,  &c.,  in  this 
act  mentioned,  except  deeds  of  trust  and  mort- 
gages, which  shall  be  acknowledged,  proved,  or 
certified  according  to  law,  and  delivered  to  the 
clerk  of  the  proper  court  to  be  recorded  ivithin 
eight  months  after  the  sealing  and  delivery  there- 
of, shall  take  effect  and  he  valid'  as  to  all  persons, 
from  the  time  of  such  sealing  and  delivery  ;  but 
all  deeds  of  trust  and  mortgages,  wliensoever  they 
,  shall  be  delivered  to  the  clerk  to  be  recorded,  and 

all  other  conveyances,  &c.,  which  shall  not  be  ac- 
knowledged, proved,  or  certified,  and  delivered 
to  the  clerk  of  the  proper  court  to  be  recorded, 
within  eight  months  after  the  sealing  and  delivery 
thereof,  shall  take  effect  and  he  valid  as  to  all 
subsequent  pu7xhasers  for  valuable  consideration, 
without  notice,  and  as  to  all  creditors,  from  the 
time  when  such  deed  of  trust  or  mortgage,  or 
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such  other  conveyance,  &c.,  shall  have  been  so 
acknowledged,  proved,  or  certified,  and  delivered 
to  the  clerk  of  the  proper  court  to  be  recorded, 
and  from  that  time  only."  (1  E.  C.  1819,  362, 
364,  c.  99,  §  4,  12.)  And  the  effect  of  these  pro- 
visions, as  designed  to  change  the  policy  of  the 
law,  is  rendered  yet  more  apparent  by  another 
enactment  introduced  into  the  revisal  of  1819, 
that  "  'Every  title-bond,  or  other  written  contract, 
in  relation  to  the  land,  may  he  proved,  certified, 
or  acknowledged,  and  recorded,  in  the  same  man- 
ner as  deeds  for  the  conveyance  of  land ;  and 
such  proof,  acknowledgment,  or  certificate,  and 
the  delivery  of  such  bond  or  contract  to  the 
clerk  of  the  proper  court,  to  be  recorded,  shall 
be  taken  and  held  as  notice  to  all  suisequent  pur- 
chasers of  the  existence  of  such  bond  or  contract." 
(1  R.  C.  1819,  365,  c.  99,  §  13.) 

The  two  principal  doctrines  of  Doswell  v.  Buc- 
hanan (namely,  that  registry  duly  made  is  not 
constructive  notice  of  the  writing,  and  secondly, 
that  a  subsequent  purchaser  is  not  bound  to  search 
the  records  for  liens  or  conveyances  created  by 
his  vendor,  further  hack  than  to  the  date  of 
the  conveyance  to  his  vendor),  are  understood  by 
this  legislation  to  have  been  set  aside;  and  so 
the  law  continued  to  be  until  the  revisal  of  1849 
again  changed  the  statute  to  what  it  is  at  present, 
viz  :  that  every  writing  required  to  be  recorded 
"  shall  be  void  as  to  creditors  and  subsequent 
purchasers,  for  valuable  consideration,  without 
notice,  until  and  except  from  the  time  that  it  is 
duly  admitted  to  record."  (Y.  C.  1873,  c.  114, 
§5.) 

This  provision,  taken  by  itself,  would  seem  to 
be  essentially  equivalent  to  the  more  distinct^and 
unmistakable  enactment  of  1819,  at  least  as  to 
the  registry  of  a  previous  writing  being  a  con- 
structive notice  thereof  to  all  persons,  even  to  subse- 
quent purchasers  for  value  and  without  actual 
notice.  But  §  12  of  c.  114  declares  unequivocally 
that  a  purchaser  shall  not  he  affected  by  the  record 
of  a  writing  made  by  a  vendor  before  the  date  of 
the  deed  to  such  vendor  himself,  thus  affirming  in 
terms  the  second  proposition  above  stated  of 
Doswell  V.  Buchanan.  This  provision,  even  if  it 
stood  alone,  could  not  fail  to  throw  some  doubt 
upon   the  construction    which  would   otherwise 
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seem  to  belong  to  the  phrase  "until  and  except" 
in  §  5;  but  a  further  doubt  is  occasioned  by  a 
note  of  the  re  visors  appended  to  §  12,  from 
which  it  appears  that  they  did  not  assign  to  it 
such  an  interpretation,  and  expected  to  secure 
validity  for  conveyances  and  charges  of  equitable 
interests  by  §  4  of  c.  114,  whereby  it  is  provided 
that  any  contract  in  writing  "made  for  the  convey- 
ance or  sale  of  real  estate,  or  a  term  therein  of 
more  than  five  years,  shall,  from  the  time  it  is 
duly  admitted  to  record,  be  as  against  creditors  and 
purchasers,  as  valid  as  if  the  contract  was  a  deed 
conveying  the  estate  or  interest  embraced  in  the 
contract."  The  language  which  they  proposed 
for  that  section  was,  indeed,  somewhat  different 
in  the  latter  clause,  viz:  "as  valid  in  respect  to 
any  equitable  estate  or  interest  embraced  thereby,  as  a 
deed  conveying  the  legal  title  would  be  in  respect  to 
su.ch  legal  title."  In  the  note  referred  to  (Revi- 
sors'  Report,  p.  616)  it  is  insisted  that  there  was 
no  hardship  in  a  case  such  as  Doswell  v.  Buch- 
anan, for  that  the  party  claiming  under  the  deed 
of  trust  conveying  the  equitable  interest,  "could 
protect  himself  by  seeing  when  he  took  his  deed 
of  trust  that  there  was  on  record  a  deed  conveying 
the  land  to  the  person  who  made  that  deed  of 
trust,  or  at  least  (under  the  third  (now  fourth) 
section  of  this  chapter)  a  contract  for  the  sale  or 
conveyance  of  the  land  to  him,  while,  on  the  other 
hand,  the  purchaser  had  no  means  of  protection, 
for  there  was  nothing  on  record  by  which  title 
could  be  traced  to  the  person  who  made  that 
deed  of  trust  at  so  early  a  period,  and  conse- 
quently nothing  to  lead  a  purchaser  to  look  for 
such  a  deed  of  trust  more  than  any  other  deed  in 
the  world.''  It  seems,  then,  that  one  possessed 
of  an  equitable  interest  only,  according  to  this  idea, 
may  mortgage  or  convey  it  securely,  by  causing 
to  be  registered,  not  only  the  mortgage  or  con- 
veyanc-e,  but  also  tlie  contract  out  of  which  the 
equitable  interest  proceeds.  Thus,  in  such  a 
case  as  Doswell  v.  Buchanan,  if  Buchanan,  be- 
sides recording  his  deed  of  trust,  should  also  pro- 
cure Lyons'  contract  with  Xelson's  trustees,  and 
Hopkins'  contract  with  Lyons,  to  be  registered, 
he  would  have  a  secure  title. 

We  are  next  to  advert  to  the  character  of  the 
notice  (apart  from  such  a.-5  may  arise  out  of  the 
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registry  laws),  which  will  charge  a  subsequent 
purchaser  for  valuable  consideration,  and  exclude 
him  from  the  protection  of  the  statute.  The 
effect  of  such  notice,  it  will  be  observed,  is  to  at- 
tach to  the  subsequent  purchaser  the  gmlt  of 
fraud.  It  is,  therefore,  never  to  be  presumed,  but 
must  be  proved,  and  proved  clearly.  A  mere  sus- 
picion of  notice,  even  though  it  be  a  strong  sus- 
picion, will  not  suffice.  (3  Sugd.  Vend.  260,  &c. ; 
Hine  v.  Dodd,  2  Atk.  276;  Jolland  v.  Stain- 
bridge,  3  Ves.  Jxm'r,  478,  &  n  (a),  486 ;  LelSTeve 
V.  LeNeve,  2  Wh.  &  Tud.  (Pt.  I),  165  to  174; 
Curtis  V.  Lunn,  6  Munf.  44.)  Hence,  neither  the 
registry,  nor  actual  notice  of  a  deed  which  is  so 
vaguely  expressed  as  to  give  no  information  as  to 
the  property  embraced  in  it,  or  not  enough  to 
show  that  a  subsequent  purchase  embraces  such 
property,  will  suffice  to  invalidate  such  subsequent 
purchase.  Thus,  in  Mundy  v.  Yawter  &  als.  3 
Grat.  545,  it  was  held  that  a  conveyance  of  "all 
the  estate,  both  real  and  personal,  to  which  J  (the 
grantor)  is  in  any  manner  entitled  at  law  or  in 
equity,"  notwithstanding  it  was  good  and  valid 
as  between  the  parties,  contained  so  indefinite  a 
designation  of  the  lands  intended  to  be  conveyed, 
that  the  registry  theveof  waa,-in  point  of'  law,  not 
notice  of  the  existence  of  the  deed,  to  a  subse- 
quent purchaser  from  the  grantor;  nor  would. no- 
tice in  point  of  fact,  of  the  deed  and  of  its  con- 
tents, afPect  such  purchaser,  unless  he  had  further 
information  that  the  land  purchased  by  him  was 
embraced  hy  the  provisions  of  the  deed  ; — informa- 
tion so  strong  and  clear  as  to  affect  his  conscience, 
and  to  fix  upon  him  the  imputation  of  mala  fides. 
See,  also,  Lewis  v.  Madisons,  1  Munf.  303. 

But  whilst  the  proof  of  notice  is  required  to 
be  explicit  and  clear,  so  as  not  merely  to  put  the 
party  on  inquiry,  but  to  affect  his  conscience,  and 
to  fix  upon  him  the  imputation  of  m.ala  fides,  the 
fact  of  notice  may  as  well  be  inferred  from  circum- 
stances, as  proved  by  direct  evidence;  circumstan- 
tial testimony  being  capable  of  producing  upon  a 
well  ordered  understanding  a  conviction  as  satis- 
factory and  complete  as  that  which  is  direct. 
Any  distinction,  therefore,  which  may  be  found 
in  the  cases  (and  it  has  been  taken  in  very  many 
— Le  Neve  v.  Le  Neve,  2  Wh.  &  Tud.  L.  C.  (Pt. 
I),  165-'6  &  seq),  between  the  e^ect  of  an  actual 
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and  a  constructive  notice,  is  needless  and  illogical, 
and  in  Virginia,  at  least,  is  discarded.  (2  Lom. 
Dig.  492 ;  4  Kent's  Com.  172-'3  ;  Hiern  v.  Mill,^ 
13  Ves.  120  ;  Newman  v.  Chapman,  2  Band.  93, 
101 ;  French  v.  Loyal  Co.,  5  Leigh,  641,  655,. 
677  ;  Siter,  Price  &  Co.  v.  McClanachan  &  als, 
2  Grat  313.) 

However,  although  we  need  make  no  distinc- 
tion between  actual  and  constructive  notice,  in 
respect  to  the  effect  of  either,  yet  it  is  well  to  dis- 
"criminate  between  them  in  determining  what  con- 
stitutes notice.  Let  us,  therefore,  observe  briefly 
what  amounts  to,  (1),  Actual  notice ;  and  (2), 
Constructive  notice ; 
W.  C. 
1'  What  amounts  to  Actual  Notice. 

Notice  is  actual  where  the  purchaser  knows 
of  the  existence  of  the  adverse  claim,  or  perhaps 
where  he  is  conscious  of  having  the  means  of 
knowledge,  and  yet  does  not  use  them;  and  it  is 
immaterial  whether  his  knowledge  results  from 
direct  information,  or  is  gathered  from  facts  and 
circumstances.  (Le  Neve  v.  Le  Neve,  2  Wh.  & 
Tud.  (Pt.  I),  144 ;  Morris  &  al  v.  Terrill,  2 
Kand.  6 ;  French  v.  Loyal  Co.,  5  Leigh,  627,. 
655,  &c.,  677,  &c.) 

The  information  must  proceed,  however,  from 
some  person  interested,  or  otherwise  likely  to  be 
well  informed,  or  from  some  one  who  gives 
specific  and  definite  statements  ;  and  that  in  the 
course  of  the  treaty  for  the  purchase.  Vague 
reports,  or  general  assertions,  especially  from 
persons  not  interested  in  the  property,  and  who 
therefore  may  not  he  well  informed,  will  not  af- 
fect the  purchaser's  conscience  ;  nor  will  he  be 
charged  with  a  notice  which  he  may  have  had 
in  a  previous  transaction,  for  Tie  may  have  for- 
gotten it.  (3  Sugd.  Vend.  451-'2  ;  Jolland  v. 
Stainbridge,  3  Ves.  Jun'r,  478,  486 ;  Le  Neve 
V.  Le  Neve,  2  Wh.  &  Tud.  L.  C.  (Pt.  I),  132, 
145,  148,  &c. ;  Argenbright  v.  Campbell,  3  H. 
&  M.  144,  189,  198.  See  Butcher  v.  Stapeley 
&  al,  1  Vern.  364-'5.) 
2'.  "What  amounts  to  Constructive  Notice. 

Constructive  notice  in  its  nature  is  no  more 
than  evidence  of  notice,  the  presumptions  of  which 
are  so  violent  that  they  are  not  allowed  to  be 
controverted;  but  it  is  difficult  to  define  more 
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particularly  what  amounts  to  it.  It  is  that  no- 
tice which  the  law  imputes  to  a  man,  whether 
he  has  or  has  not  actual  knowledge  of  the  thing ; 
nay,  though  it  be  clearly  proved  that  he  had 
not  such  actual  knowledge.  It  differs,  therefore, 
essentially  in  its  nature  from  actual  notice, 
which,  whether  it  be  proved  "bj  presumption  or 
by  direct  testimony,  must  appear  clearly  to  have 
actually  existed.  (3  Sugd.  Vend.  453  ;  French 
V.  Loyal  Co.,  5  Leigh,  658,  677-'8.) 

The  instances  of  constructive"  notice  are  re- 
ferable to  several  classes,  all  depending  on  the 
general  consideration  that  sound  public  policy 
requires  the  presumption  that  he  was  aware,  or 
at  least  that  he  should  be  treated  as  if  he  were 
aware,  of  the  existence  of  the  prior  conveyance 
or  charge.     They  are  as  follows  : 

(1),  Where  the  subsequent  purchaser  has  ac- 
tual notice  that  the  property  in  question  was  en- 
cumbered or  affected,  he  is  charged  construc- 
tively with  notice  of  all  facts  and  instruments  to 
the  knowledge  of  which  he  would  have  been 
led  hy  an  inqairy  into  the  encumbrance,  or  other 
circumstance  affecting  the  property,  of  which  he 
had  actual  notice.  (Le  Neve  v.  Le  JSTeve,  2  Wh. 
&  Tud.  L.  C.  (Pt.  I),  132-'3,  136,  153,  &c.; 
Jones  V.  Smith,  1  Hare  (23  Eng.  Ch.)  55  ;  S. 
C.  on  appeal  to  Ld.  Chan'r  Lyndhurst,  1  Phill. 
(19  Eng.  Ch.)  253-'4  &  seq;  Brush  v.  Ware, 
15  Pet.  93  ;  Oliver  &  als  v.  Pratt,  3  How.  333, 
409-10;  Beverley  v.  Brooke,  2  Leigh,  446; 
Burwell's  Adm'rs  v.  Fauber,  &  als,  21  Grat. 
462.) 

(2),  Where  the  subsequent  purchaser  has  de- 
signedly abstained  from  inquiry  for  the  very 
purpose  of  avoiding  notice  ;  or  perhaps,  where 
he  has  been  guilty  of  gross  negligence  in  omit- 
ting such  inquiry.  (Le  ISTeve  v.  Le  Neve,  2  Wh. 
&  Tud.  L.  C.  (Pt.  I),  133 ;  Taylor  v.  Hibbert, 
2  Ves.  Jun'r,  437,  440 ;  Hiern  v.  Mill,  13  Yes. 
120,  121 ;  Dryden  v.  Frost,  3  My.  &  Cr.  (14 
Eng.  Ch )  673  ;  Jones  v.  Smith,  1  Hare  (23 
Eng.  Ch.)  55  ;  S.  C.  on  appeal,  1  Phill.  (19  Eng. 
Ch.)  253-'4  &  seq.) 

(3),  Where  the  counsel,  attorney,  or  agent  of 
the  subsequent  purcliaser,  whether /b/'  the  whole 
or  a  part  of  the  transaction,  and  the  same  trans- 
action, or  at  least  one  closely,  followed  by  or  con- 
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nected  with  it,  has  notice  of  the  prior  incumbrance, 
&c.,  whilst  concerned  for  his  principal.  (3 
Sugd.  Vend.  318  to  320;  Le  Neve  v.  Le  Neve, 
2  Wh.  &  Tud.  L.  C.  (Pt.  I),  139  &  seq,  149  & 
seq;  Hiern  v.  Mill,  13  Ves.  120;  Dryden  v. 
Frost,  3  My.  &  Cr.  (14  Eug.  Ch.)  673;  Astor 
V.  Wells,  4  Wheat.  466;  Blair  v.  Owles,  1 
.    Munf.  38,  44.) 

(4),  Where  the  adverse  claimant  is  in  the  ac- 
tual adverse  'possession  and  occupancy  of  the 
land,  when  the  subsequent  purcnaser  buys.  (3 
Sugd.  Yend.  329  &  seq ;  Hiern  v.  Mill,  13  Ves. 
121 ;  Le  Neve  v.  Le  Neve,  2  Wh.  &  Tud.  L.  C. 
(Pt.  I;,  134  &  seq,  150  &  seq.) 

(5),  Where,  in  Virginia,  there  is  a  lis  pendens, 
attachment,  judgment,  or  decree,  duly  registered 
or  docketed.  (Le  Neve  v.  Le  Neve,  2  Wh.  & 
Tud.  L.  C.  (Pt.  I),  155  &  seq;  V.  C.  18Y3,  c. 
182,  §  5,  6,  8.) 

It  is  worthy  of  observation,  however,  that 
with  us  the  effect  of  lis  pendens  is  understood 
to  rest  not  so  much  upon  a  presumption  of  no- 
tice, as  upon  reasons  of  public  policy,  in  order 
to  have  an  end  of  suits.  (2  Lom.  Dig.  493; 
Newman  v.  Chapman,  2  Hand.  93.)  And  a  ' 
similar  observation  may  perhaps  be  applicable 
to  attachments,  judgments,  and  decrees. 

(6),  Where  there  is  a  registration  according  to 
law,  of  the  prior  incumbrance,  in  States  where 
the  statute-law  so  prescribes.  (Le  Neve  v.  Le 
Neve,  2  Wh.  &  Tud.  L.  C.  (Pt.  I),  143,  160  & 
seq.) 

(7),  Where  the  prior  incumbrance  depends  on 
a  public  act  of  the  legislature.  (Le  Neve  v. 
Le  Neve,  2  Wh.  &  Tud.  L.  0.  (Pt.  I),  143; 
Pomfret  v.  Windsor,  2  Ves.  Sen'r,  480,  472.) 


CHAPTER  XXI. 

Op  Alienation  by  Matter  of  Reooed. 

2''-  Alienation  by  Matter  of  Record. 

Assurances  by  m,atter  of  record  are  such  as  do  not  de- 
pend exclusively  on  the  act  or  consent  of  the  parties  them- 
selves; but  derive  an  additional  sanction  from  the  concur- 
rence of  some  public  authority,  whose  acts  have  the  force 
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and  effect  of  a  record,  and  is  called  in  to  substantiate,  pre- 
serve, and  be  a  permanent  testimony  of  the  transfer  of  pro- 
perty from  one  man  to  another;  or  of  its  establishment, 
when  already  transferred.  Of  this  nature  are  (1),  Private 
acts  of  the  legislature ;  (2),  The  King's  or  Commonwealth's 
grants;  (3),  Fines;  and  (4),  Common  recoveries. 
W.  C. 
1'.  Private  acts  of  the  Legislature. 

Private  acts  of  the  legislature  constitute  in  England  a 
not  uncommon  mode  of  assurance.  "With  us  they  are  of 
late  years  almost  wholly  unlcnown,  as  will  be  explained 
in  its  place.  Let  us  consider  now  (1),  Conveyance  by 
private  act  of  the  legislature  in  England;  and  (2),  Con- 
veyances by  private  act  of  the  legislature  in  Virginia. 
W.  C. 

I''.  Conveyance    by  private   act   of   the   Legislature  in 
England. 

It  appears  that  it  was  a  common  practice  in  Eng- 
land, so  early  as  the  reign  of  Edward  I.,  to  present 
petitions  to  parliament  in  private  aifairs,  as  to  a  great 
court  having  plehary  powers  to  give  relief  in  all  cases 
where  the  ordinary  administration  of  the  law  was  de- 
fective. Such  petitions  were  referred  to  a  sort  of 
standing  committee,  composed  of  certain  prelates, 
earls  and  barons,  who  wore  appointed  at  the  meeting 
of  every  parliament;  they  reported  whether  special 
action  by  the  high  court  of  parliament  was  needful, 
or  if  relief  might  be  had  in  the  ordinary  course  of 
law;  and  in  the  former  case  proposed  an  enactment 
adapted  to  the  case,  which,  when  adopted  by  the 
lords  (then  composing  the  commime  concilium  or  par- 
liament), and  sanctioned  by  the  King,  had  all  the  force 
of  law.  The  House  of  Commons  (which  was  per- 
manently instituted  only  about  23  Edw.  I,  A.  D.  1295) 
did  not  at  first  participate  in  general  legislation,  and 
was  especially  denied  the  power  of  concurring  in  the 
particular  function  of  considering  private  petitions, 
and  of  awarding  relief  thereupon,  which  they  were 
told,  in  the  King's  name,  were  judgments,  which  ap- 
pertained only  to  the  King  and  to  the  lords.  How- 
ever, as  the  commons  were  allowed  to  be  the  sole 
originators  of  bills  to  raise  money  for  the  public  occa- 
sions, their  ascendancy  speedily  made  itself  felt  in  all 
departments  of  the  government;  and  in  the  reign  of 
Kichard  III,  (A.  D.  1483),  it  had  become  fully  es- 
tablished that  no  award  could  be  made  on  any  such 
private  petition  by  the  lords  only,  nor  without  a  for- 
mal and  complete  act  of  the  whole  legislature;  so  that 
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from  that  period  such  awards  have  been  known  as  pri- 
vate acts  of  parliament.  (2  Lorn.  Dig.  496;  Hale's 
Jurisd.  of  Lords,  c.  4  and  10.) 

Let  us  observe  (1),  The  cases  wherein  private  acts  are 
used  as  a  mode  of  assurance;  (2),  The  mode  of  enacting 
such  private  acts  so  as  to  guard  against  abuses  (2  Bl. 
Com.  344  &  seq.) 
W.  C. 
1^  The  cases  wherein  private  acts  of  Parliament  are  used 
as  a  Mode  of  Assurance  ;  W.  C. 
1".  Cases  of  Title  entiftgled  by  complex  Limitations, 
Future  or  Contingent. 

Where,  in  consequence  (jf  unskilful  conveyancing,, 
or  of  unforeseen  circumstances,  a  title  has  become  so 
perplexed  with  contingent  remainders,  resulting  or 
implied  trusts,  executory  limitations,  &c.,  that  the 
owner  of  the  estate  can  neither  adequately  enjoy  nor 
dispose  of  it,  an  act  of  parliament  may  be,  and  some- 
times must  be  resorted  to,  to  CMt  the  knot  which  it  i& 
impossible  to  untie.  (2  Bl.  Com.  344;  2  Lom.  Dig. 
498.) 
2".  Cases  wherein  the  Life  Tenant  in  Family  Settle- 
ments is  abridged  of  some  needful  Power,  as  in  respect 
of  -making  Long  Leases. 

Regularly  a  tenant  for  life  cannot  of  course  make  a 
lease  to  endure  beyond  his  own  life;  and  as  leases  thus 
precarious  would  not  warrant  large  expenditures  in 
improvements,  or  improved  husbandry,  nor  would  be 
sought  {ifter  by  the  better  class  of  tenants,  it  is  cus- 
tomary, as  we  have  seen  {Ante  694  &  seq), to  insert  in 
family  settlements,  a  power  duly  guarded,  whereby 
tenants  for  life  are  enabled,  in  the  interest  of  their  suc- 
cessors, as  well  as  of  themselves,  to  grant  leases  for 
convenient  terms,  without  i-egard  to  the  continuance 
of  their  own  life-estates.  Now  it  sometimes  may  hap- 
pen that,  inadvertently  or  indiscreetly,  such  a  power 
is  not  conferred  on  the  life-tenant,  and  if  the  incon- 
venience arising  from  its  omission  becomes  very  ur- 
gent, the  resource  is  to  apply  to  the  legislature  for  a 
special  private  act,  making  the  exercise  of  such  power 
lawful  in  that  case.  (2  Bl.  Com.  344;  2  Lom.  Dig. 
498.) 
3™.  Cases  wherein,  in  Family  Settlements,  Contingent 
Claims  of  persons  not  in  ieing  obstruct  the  present  en- 
joyment or  the  Alienation  of  the  Property. 

Where  executory  limitations  have  been  created  for 
the  benefit  of  persons  not  yet  in  being,  and  who  per- 
haps will  never  come  into  being,  and  the  present  en- 
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joyment  of  the  land,  or  its  advantageous  sale,  is  hind- 
red  by  the  contingent  interest  out-standing,  it  is  gen- 
erally needful  to  obtain  a  private  act,  which  shall  re- 
move the  obstruction  without  prejudice  to  the  future 
possible  owner,  thus,  by  its  extraordinary  intervention, 
unfettering  an  estate  which  has  been  unwisely  or  un- 
fortunately tied  up  and  restricted.  (2  Bl.  Com.  Sii-'S ; 
2  Lorn.  Dig.  498;  Y.  C.  1873,  c.  112,  §  20  to  24; 
Ante,  362-'3.) 
4™.  Cases  of  Estates  vested  in  Infants,  Idiots,  and  Lun- 
atics, when  for  their  advantage  a  Sale  and  Re-invest- 
ment are  desirable. 

As  infants,  idiots  and  lunatics  can  make  no  valid 
contract,  lands  vested  in  them  cannot  be  sold,  however 
important  and  desirable  to  them  a  sale  and  re-invest- 
ment may  be.  Nor  is  there  at  common  law  any  power, 
in  the  ordinary  administration  of  justice,  not  even  in 
the  courts  of  equity,  to  decree  such  sale.  The  only 
mode  of  accomplisliing  the  result  in  England  (and 
until  1820  with  us),  is  by  private  act,  specially  provid- 
ing that  the  transaction,  with  cautious  guards  against 
abuse,  shall  be  lawful  and  valid  in  the  particular  in- 
stance. (2  Bl.  Com.  344-'5  ;  2  Lom.  Dig.  498. 
2^.  Mode  of  Enacting  private  Acts  of  Parliament  so  as 
to  guard  against  Abuse.  t 

Acts  of  this  kind  are  carried  on  in  both  houses  of 
Parliament  with  great  deliberation  and  caution;  par- 
ticularly in  the  House  of  Lords  they  are  usually  referred 
to  two  judges  to  examine  and  report  the  facts,  and  to 
settle  all  technical  forms;  other  precautions  against  an 
injury  upon  tlie  rights  of  third  persons  being  also  em- 
ployed.    (2  Bl.  Com.  345;  2  Lom.  Dig.  499.) 
W.  C. 
1™.  Reference  to  two  Judges  (in  the  House  of  Lords), 
to  report  upon  the  Facts,  and  to  settle  Technical  Forms. 
With  us  no  reference  is  made  to  the  judges,  but  to 
a  committee  of  eitlier  house,  as  the  act  comes   suc- 
cessively to  be  considered  by  them.     And  it  is  the  duty 
of  such  committee  to  report  upon  the  facts,  and  upon 
the  general  propriety  of  the  action  contemplated. 
2".    Consent  of  the  Parties  who  are  in  heing,  and  capaile 
to  Consent. 

The  consent  of  all  parties  interested  who  are  in  be- 
ing, and  capable  to  consent,  is  required,  unless  such 
consent    appear  to   be'  perversely,   and  without  any 
reason  withheld.     (2  Bl.  Com.  345.) 
3™.  An  Equivalent  in  Money,  or  other  Estate  provided 
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for  Persons  interested,  who  are  Infants,  or  otherwise 
not  sui  juris. 

An  equivalent  in  money  or  other  estate  is  usually- 
settled  by  the  act  upon-  infants,  or  persons  not  in  esse^ 
or  not  of  capacity  to  act  for  themselves,  who  are  to  be 
concluded  by  the  private  statute.  (2  Bl.  Com.  345.) 
4™.  General  Saving  of  the  Rights  of  all  Parties  not 
Consenting. 

A  general  saving  is  constantly  appended,  at  the 
close  of  the  bill,  of  the  right  and  interest  of  all  per- 
sons whatsoever,  except  those  whose  consent  is  so 
given  or  purchased,  as  above  mentioned,  and  who  are 
therein  particularly  named  or  described,  though  it 
seems  that  even  if  such  saving  were  omitted,  the  act 
shall  bind  none  but  the  parties.  (2  Bl.  Com.  345  ;  2 
Th.  Co.  Lit.  604,  n  (A).) 
5™.  Belief  if  the  Act  be  obtained  iy  Fraud,  &c. 

A  private  act  is  relieved  against  in  a  court  of  equity 
when  it  is  obtained  \ij  fraudulent  suggestions;  and 
if  contrary  to  law  or  reason  will  be  held  by  any  court 
before  which  it  may  be  adduced  in  maintenance  of 
asserted  rights,  to  be  merely  void.  (2  Bl.  Com.  346; 
2  Lom.  Dig.  499-500 ;  2  Th.  Co.  Lit.  604,  n  (A) ; 
Cromwell's  Case,  4  Co.  13  a ;  Spotswood  v.  Pendle- 
ton, 4  Call.  520.) 

It  will  be  remembered  that  it  was  formerly  stated 
{^Ante.  vol.  1,  p.  38,)  that  whilst  of  public  statutes  the 
cowts  must  ex  officio  take  notice,  private  statutes  must, 
at  common  law,  be  \)0\!a.  pleaded  and  proved,  and  can- 
not otherwise  be  adverted  to,  either  by  court  or  jury. 
(Dwarr.  Stats.  (Potter's  Ed.)  53,  &  n  (1).)  And  it 
will  also  be  remembered,  that  we  have  in  Yirginia  a 
statute  (V.  C.  1873,  c.  172,  §  1,)  declaring  that  such 
special  acts  may  be  given  in  evidence  without  being 
specially  pleaded,  although  it  is  still  necessary  to  prove 
them,  and  they  cannot  be  noticed  like  public  statutes, 
ex  officio  (Legrand  V.  Hamp.  Sid.  Col.  6  Munf.  324; 
Somerville  v  Wimbish,  7  Grat.  22§.) 
2*^.  Conveyance  by  Private  Act  of  the  Legislature,  in  Yir- 
ginia. 

Conveyances  by  private  act  of  the  legislature,  in  Vir- 
ginia, are  subject,  so  far  as  they  exist,  to  the  same  gen- 
eral principles  as  in  England.  Previous  to  the  abolition 
of  estates-tail  (7th  October,  1776),  such  private  acts 
were  not  unfrequent.  They  were,  indeed,  after  1734, 
the  only  means  whereby  an  estate-tail,  exceeding  the 
value  of  £200  sterling,  or  adjacent  to  other  entailed  es- 
tates of  the  same  owner,  could  be  aliened,  or  docked 
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{Ante  p.  85.)  The  simplicity  of  our  property  arrange- 
ments did  not  in  other  cases  often  demand  the  inter- 
position of  an  act  of  Assembly.  But  since  the  aboli- 
tion of  estates-tail,  in  1776  (V.  C.  1873,  c.  112,  §  9),  aad 
the  statute  of  1819,  taking  effect  1st  January,  1820, 
committing  to  the  courts  of  chancery  power  to  sell  the 
lands  of  infants,  lunatics,  &c.  (V.  C.  1873,  c.  124,  §  1, 2 
&  seq),  private  acts  have  been  very  little  used  amongst  us. 
And  the  Constitution  of  1869,'  like  that  of  1850,  dis- 
courages, if  it  does  not  inhibit,  private  legislation  in  all 
cases.  "  The  General  Assembly,"  says  the  Constitution, 
"  shall  confer  on  the  courts  the  power  to  grant  divorces, 
change  the  names  of  persons,  and  direct  the  sale  of  es- 
tates belonging  to  infants,  and  other  persons  under  legal 
disabilities ;  but  shall  not,  by  special  legislation,  grant 
relief  in  such  cases,  or  in  any  other  case  of  xohich  the 
courts  or  other  tribunals  may  have  jurisdiction.''''  (Const. 
1869,  Art  V,  §  20.  See  ^wfe,  p.  362.) 
1'.  King's  or  Commonwealth's  Grants. 

King's  or  Commonwealth's  grants  are  also  matter  of 
public  record.  For  as  the  autlior  of  that  very  interesting 
book.  Doctor  and  Student,  says  (Dial.  I,  c.  8,  p.  31),  the 
King's  excellency  is  so  high  in  the  law  (and  nothing  less 
can  be  said  of  the  Commonwealth),  that  no  freehold  may 
be  given  to  the  King,  nor  derived  from  him,  but  by  mas- 
ter of  record.  And  to  this  end  a  variety  of  ofiices  are 
erected  in  regular  subordination  one  to  another,  through 
which  all  the  King's  (or  Commonwealth's)  grants  must 
pass,  and  be  transcribed  and  enrolled;  that  the  same  may 
be  narrowly  inspected  by  the  public  officers  appointed  for 
the  purpose,  and  wrong  be  thus  prevented,  whether  to 
the  rights  of  the  subject,  or  the  interests  of  the  State. 
These  grants  are  contained  in  charters  or  letters  patent, 
that  is,  open  or  unsealed  letters,  literoe  patentes  ;  so  called 
because  they  are  not  sealed  up,  but  exposed  to  open  view, 
with  an  impression  taken  from  the  great  seal  pendant  at 
the  bottom ;  and  are  usually  directed  or  addressed,  not  to 
one  or  more  designated  individuals,  but  to  all  persons 
whomsoever  who  may  be  concerned.  And  therein  they 
diifer  from  certain  other  letters,  sealed  also,  it  may  be, 
with  the  great  seal,  but  directed  to  particular  persons,  and 
for  particular  purposes ;  which,  therefore,  not  being  pro- 
per for  public  inspection,  are  closed  up  and  sealed  on  the 
outside,  and  are  therefore  called  writs  close,  literoe  clausce, 
and  are  recorded  in  the  close-^olls  in  England  in  the  same 
manner  as  the  others  are  in  the  patent  rolls.  (2  Bl.  Com. 
346;  Bac.  Abr.  Perog.  (F);  2  Lom.  Dig.  500  &  seq.) 
W.  C. 
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1^^  The  General  Principles  applicable  to  King's  or  Com- 
monwealth's Grants ;  W.  C. 
1^.  No  freehold-estate  in  Lands  or  Tenements  can  pass  to 
or  from  the  Crown  or  Commonwealth  save  by  Matter 
of  Kecord. 

See  2  Bl.  Com.  346 ;  2  Lom.  Dig.  500. 
2\  In  Virginia,  Commonwealth's  Grants  can  be  founded 
only  on  some  general  or  special  act  of  the  Legislature. 
The  legislature  with  us,  and  not  the  executive,  is 
charged  with  the  power  to  dispose  of  whatever  may  be 
within  the  gift  of  the  Commonwealth,  whether  of  do- 
main, of  the  public  treasure,  or  of  privilege   or  fran- 
chise.    And  hence,  for   every  public  grant  (although 
the  executive  functionaries  may   be   the  intermediate 
agents  for  making  it),  there  must  be  the  authority  of  a 
general  or  special  statute.     (2  Lom.  Dig.  501.) 
3\    The  Construction  of    King's   and    Commonwealth's 
Grants;  W.  C. 
1"-  King's  and  Commonwealth's  Grants  are  construed 
most  beneiicially  for  the  Crown  or  Commonwealth, 
unless  they  are  founded  on  Valuable  Consideration. 
I  Words  which  are  ambiguous  are  to  be  construed  most 

strongly  against  Mm  who  uses  them,  in  order  that  he 
may  be  kept  under  the  strongest  inducement  to  avoid  am- 
biguities, and  to  express  himself  with  clearness.  Hence 
the  generally  prevailing  maxim,  verba  chartarum  for- 
tius accipiuntur  contra  proferentem,  deeds  are  to  be  con- 
strued most  strongly  against  the  grantor.  (Broom's 
Max.  456.)  But  in  the  case  of  the  Commonwealth  or  the 
Crown,  supposing  the  grant  to  be  gratuitous,  the  words 
are  in  truth  the  words  of  the  grantee,  only  echoed 
back  by  the  sovereign.  It  is,  therefore,  no  exception 
to  the  principle  of  the  maxim,  but,  on  the  contrary, 
in  pursuance  of  it,  that  all  King's  or  Commonwealth's 
grants  shall  be  construed,  when  without  valuable  con- 
sideration, most  beneficially  for  the  Crown  or  Com- 
monwealth. If  founded  on  valuable  consideration, 
the  words  are  supposed  to  be,  and  genera-Uy  are  in 
fact,  the  words  of  the  sovereign  grantor,  and  then  the 
grant  is  construed,  like  the  grants  of  individuals,  most 
favorably  to  the  grantee,  for  to  hold  otherwise  would 
hardly  consist  with  the  honorable  intention  of  the 
sovereign.  (2  Th.  Co,  Lit.  607,  n  (A);  Molyn's  Case. 
6  Co.  6  a ;  Case  of  Alton  Woods,  1  Co.  41  a,  n  (R.  2).) 
2"".  King's  and  Commonwealth's  Grants  include  no  In- 
cidents. 

A  private  person's  grant  includes  many  things  be- 
sides what  are  expressed,  if  necessary  for  the  opera- 
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tion  of  the  grant,  and  the  enjoyment  of  the  thing 
granted,  agreeably  to  the  maxim,  cuicunque  aliquis 
quid  concedit,  concedere  videtur  et  id  sine  quo  res  ipsa 
esse  non  potuit.  Thus,  a  grant  of  a  piece  of  ground 
passes,  as  incident  to  the  grant,  a  right  of  way  to  it 
over  the  grantor's  land;  and  a  grant  of  the  profits  of 
land  includes  free  ingress,  egress  and  regress  to  cut 
and  carry  away  the  profits.  (Broom's  Max.  362 ;  2 
Bl.  Com.  347.)  But  a  King's  or  Commonwealth's 
grant  incudes  in  general,  when  the  grant  is  gratuitous, 
no  incidents,  nor  enures  to  any  other  intent  than  that 
which  is  precisely  expressed  in  the  grant.  (2  Bl. 
Com.  347  ;  2  Th.'  Co.  Lit.  607,  n  (A).) 

This  doctrine  is  believed  to  be  founded  on  the  same 
considerations  as  the  foregoing  (l^),  and  to  be  limited, 
therefore,  to  gratuitous  grants.  So  that,  if  there  be 
a  valuable  consideration  for  the  grant,  necessary  inci- 
dents are  included,  as  in  the  case  of  private  persons. 
Such  a  conclusion  seems  not  only  to  result  from  the 
fact  that  in  grants  for  valuable  consideration  the  words 
are  those  of  the  sovereign  himself,  but  it  is  rendered 
necessary  for  his  own  honor.  (2  Lom.  Dig.  501 ; 
Molyn's  Case,  6  Co.  6  a.) 

And  as  for  the  most  part,  with  us,  grants  of  the 
Commonwealth  are  founded  on  valuable  considera- 
tion, it  is  believed  that  the  doctrine  in  Virginia  assimi- 
lates their  construction  to  that  of  private  grants,  both 
as  to  the  including  of  incidents,  and  the  interpreting 
of  them  most  favorably  to  the  grantee.  (2  Lom.  Dig. 
501.) 
3™.  In  case  of  False  Suggestion,  Mistake  or  Illegality, 
King's  and  Commonwealth's  Grants  are  Void. 

When  the  false  suggestion,  mistake  or  illegality  ap- 
pears on  the  face  of  the  grant,  it  is  absolutely  void, 
and  may  be  declared  so  to  be  in  whatever  court  it  is 
adduced  as  an  evidence  of  title.  So,  it  seems  that  it 
may  be  impeached  in  a  court  of  law,  for  any  matter 
which  makes  it  absolutely  void;  as  where  the  State 
has  no  title  to  the  thing  granted,  where  the  officer  had 
no  authority  to  issue  the  grant,  or  where  the  grantee 
was  dead  at  the  time  of  issuing  it. 

But  for  causes  anterior  to  its  being  issued,  which 
render  it  voidal^le  merely,  and  which  are  not  apparent 
on  its  face,  it  appears  to  be  impeachable  only  by  scire 
facias  or  bill  in  equity.  (Hambleton  v.  Wells,  4  Call. 
213;  White  v.  Jones,  4  Call.  253;  Alexander  v. 
Greenup,  1  Munf.  134;  Witherinton  v.  McDonald,  1 
H.  &  M.,  306;  Norvell  v.  Camm.-6  Munf.  238;  War- 
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wick  &  ux  V.  I^orvell,  1  Rob.  308 ;  Whittington  v. 
Christian,  2  Rand.  353;  Polk's  Lessee  v.  Wendal,  9 
Cr.  87;  S.  C.  5  Wheat.  293;  Patterson  v.  Winn,  11 
Wheat.  380 ;  Blankenpickler  v.  Anderson,  16  Grat.  62.) 
2'.  The  Manner  of  Proceeding  to  obtain  King's  and  Com- 
monwealth's Grants;  W.  C. 
V.  The  Manner  of  Proceeding  to  obtain  King's  Grants  in 
England. 

The  various  steps  may  be  seen  from  2  Bl.  Com.  347, 
and  need  here  be  stated  only  in  a  summary  way. 

W.  C.  ,      ■ 

1".  The  Warrant  from  the  Crown: 
2".  Bill  prepared  by  the  Attorney  or  Solicitor-General; 
3"^.  Subscription  {at  the  top)  of  the  Koyal  Sign-manual; 
4™.  Sealing  with  the  'Rojsl  privy  signet,  kept  in  the  cus- 
tody of  the  principal  Secretary  of  State  ; 
5™.  Sealing  with  the  great  Seal,  kept  in  the  custody  of 
the  Lord  Chancellor. 
2^.  The  Manner  of  Proceeding  to  obtain  Commonwealths 
Grants  in  Yirginia. 

We  have  seen  that  Commonwealth's  grants  in  Vir- 
ginia, (and  the  same  is  true  generally  in  the  United 
States),  are  founded  exclusively  upon  statutes,  general 
or  special.  With  us  they  relate  in  practice  to  nothing 
hut  lands,  and  for  the  most  part,  waste  and  unappro- 
priated lands;  although  of  course  the  legislature  has 
power  to  grant  anything  belonging  to  the  Common- 
wealth. (2  Lorn.  i)ig.  502  &  seq.) 
W.  C. 
1™.  The  steps  to  be  taken  in  Virginia  to  obtain  a  Grant 
for  Waste  and  Unappropriated  Lands. 

The  steps  to  be  taken  to  obtain  a  grant  for  waste 
and  unappropriated  lands  in  Virginia,  are  as  follows : 
(1),  A  warrant  from  the  land  oiEce;  (2),  An  entry  or 
location  by  designated   limits  in  the   books  of  the 
county  surveyor  of  the  county  where  the  waste  lands 
are  supposed  to  be ;  (3),  Survey  by  county  surveyor ; 
and  (4),  Grant  or  letters-patent.     (2  Lorn.  Dig.  502 
&  seq.;  V.  C.  1873,  c.  93,  §  1;  Id.  c.  108,  §  4,  6,  2, 
62-'3.) 
W.  C 
1°.  A  Warrant  from  the  Register  of  the  Land  Office. 
The  first  step  in  the  proceeding  is  to  obtain  a  war- 
rant from  the  Register  of  the  land  office,  empower- 
ing the  party  to  claim  and  appropriate  the  number 
of  acres  mentioned  in  the  warrant  of  waste  and  un- 
appropriated lands  belonging  to  the  Commonwealth, 
wherever  he  can  find  them.     The  warrant  authorizes 
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him  to  survey  only  waste  and  unappropriated  lands, 
and  he  undertakes  himself  to  find  lands  of  that  de- 
scription. The  warrant  is  no  appropriation,  but 
only  confers  a  power  to  appropriate,  and  the  mode 
pointed  out  by  the  legislature  is  the  sole  mode  which 
can  give  title  to  any  particular  lands.  (2  Lom. 
Dig.  502-'3;  Wilson  v.  Mason,  1  Cr.  45;  Taylor  v. 
Brown,  5  Cr.  234.) 

The  warrant,  until  it  is  located  by  entry  in  the 
surveyor's  book,  on  specified  lands,  is  personal  estate; 
after  entry,  the  interest  becomes  real  estate;  and  the 
warrant,  entry,  or  survey,  may  either  of  them  be  as- 
signed.    (2  Lom.  Dig.  503.) 

In  order  to  obtain  a  warrant,  the  procedure  in- 
cludes the  steps  following: 
W.  C. 
1°.  Paying  to  the  State  Treasurer  $1  per  acre  for  as 
much    land  as  it  is  proposed    to  appropriate,  and 
taking  Receipt. 

See  V.  C.  18Y3,  c.  39,  §  1. 
2°    Delivering    Treasurer's  receipt  to  First  Auditor, 
and  getting  his  certificate  thereof. 
See  V.  C.  1873,  c.  39,  §  1. 
3°-   Delivering  Auditor's    Certificate  to   Register    of 
Land  Oflice,  who  thereupon  issues  the  Land-Warrant. 
See  V.  C.  1873,  c.  39,  §  1;  Id.  c.  108,  §  4,  &c. 
2°.  The  Entry  or  Location  of  the  Land,  by  designated 
limits  in  the  Land-book  of  the  County-Surveyor. 

The  statute  directs  that  the  holder  of  a  land-war- 
rant may  lodge  it .  with  the  surveyor  of  the  county 
in  which  it  is  desired  to  locate  it,  making  his  location 
so  special  and  precise  that  others  may  be  able,  with 
certainty,  to  locate  their  warrants  on  the  adjacent 
lands.   '  (V.  C.  1873,  c.  108,  §  6,  &c.) 

The  degree  of  certainty  which  must  characterize 
the  location  is  illustrated  by  very  numerous  cases, 
for  which  it  must  sufiice  to  refer  to  2  Lom.  Dig.  504 
to  507,  and  to  Harper  v.  Baugh,  9  Grat.  508 ;  Mc- 
Neel  V.  Herold,  11  Grat.  309. 
3°  The  Survey  by  the  County  Surveyor  of  the  Land 
appropriated,  and  the  Retm-n  of  the  Survey  to  the 
Register  of  the  Land  Office. 

See  V.  C.  1873,  c.  108,  §  17,  &c.;  2  Lom.  Dig. 
507,  &  seq. 
4".  The  Grant  of  Letters-Patent  for  the  Land. 

The  grant  is,  in  form,  a  certificate  from  the  Gov- 
ernor of  the  Commonwealth,  that  the  Commonwealth 
has  granted  the  land,  by  the  description  contained 
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in  the  survey,  to  the  patentee.  It  is  under  the  seal 
of  the  State,  is  attested  by  the  signature  of  the 
Governor,  and  counter-signed  by  the  Register  of  the 
Land-Office.  (V.  C.  1873,  c.  108,  §  52,  53.) 
2™.  The  mode  of  Repealing  or  Vacating  the  Common- 
wealth's Grants,  or  Letters-Patent. 

The  distinction  to  which  reference  has  ah-eady  been 
made  (Ante,  p.  897)  must  here  be  recalled,  namely, 
between  cases  where  the  cause  of  vacating  the  grant  is 
apparent  on  its  face,  and  renders  it  absolutely  void,  and 
cases  where  the  cause"  is  not  so  apparent,  and  renders 
the  grant  only  voidable.  In  the  latter  class  of  cases 
it  will  be  remembered  that  the  repeal  and  cancellation 
or  avoidance  of  the  patent  can  be  made  only  by  scire 
facias,  or  bill  in  equity  in  the  circuit  or  corporation 
court  of  the  county  or  corporation  wherein  the  land 
or  some  part  of  it,  lies  (V.  C.  1873,  c.  108,  §  71,  &c  ), 
whilst,  if  the  objection  to  the  patent  is  apparent  oil 
its  face,  or  renders  it  absolutely  void,  it  may  be  taken 
notice  of  in  a  court  of  law.  [Ante,  p.  897;  2  Lom. 
Dig.  514.) 
3"-  Caveats  to  prevent  the  Issuing  of  Grants. 

The  caveat  is  entered  ia  the  land  office.  It  is  a 
caution  against  any  grant  being  issued  to  the  party 
seeking  to  appropriate  the  lands  as  waste ;  and  Sets 
out  plainly  and  definitely  in  the  caveat  itself  the  reasons 
on  wliich  it  is  founded.  The  caveat  is  Ijy  the  register 
of  the  land  office  certified  to  the  circuit  or  county 
court  of  the  county  in  which  the  land  lies ;  and  there- 
upon the  clerk  of  the  court  to  which  it  is  certified  is- 
sues a  summons  requiring  the  applicant  for  the  grant 
to  appear  and  defend  his  right.  The  court  is  then  to 
proceed  to  determine  the  right  of  the  cause  in  a  sum- 
mary way,  without  pleadings  in  writing,  and  to  im- 
pannel  a  jury  if  required  by  any  party,  in  order  to 
ascertain  any  material  facts  not  agreed  by  the  parties. 
If  judgment  \)q  for  tJie  defendant,  upon  delivery  of  a 
certified  copy  of  it  into  the  land  office,  the  caveat  is 
vacated,  and  the  grant  issues  in  accordance  with  the 
warrant,  location  and  survey.  If  it  he  for  the  plaintiff, 
upon  delivering  a  certified  copy  into  the  land  office, 
together  with  a  plat  and  certificate  of  survey,  the  grant 
is  issued  to  him.  (V.  C.  1873,  c.  108,  §  29  to  34,  & 
seq;  2  Lom.  Dig.  510,  &  seq.) 
3*.  Fines ;  W.  C. 
I''.  The  Nature  of  a  Fine. 

A  fine  is  an  amicable  composition  of  a  collusive  suit, 
intended  to  operate .  as  a  conveyance  of  lands  by  means 
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of  a  solemn  recognition  by  matter  of  record,  contained 
in  such  collusive  suit,  of  the  title  of  the  proposed  vendee, 
which  he  asserts  by  the  suit  to  be  pre-existing  in  him,  and 
which  the  grantor,  the  defendant  in  the  suit,  admits  in 
solemn  form  upon  the  record  to  be  so.  The  proceeding 
is  of  unknown  antiquity,  going  back  to  the  first  rudi- 
ments of  the  common  law,  and,  as  it  appears,  even  ante- 
dating the  Conquest.  It  is  called  fine  {finis),  because  it 
puts  an  end,  not  only  to  the  suit  thus  collusively  com- 
menced, but  also  to  all  other  suits  and  controversies 
touching  the  same  subject,  and  upon  the  same  title.  (2 
Bl.  Com.  348-'9 ;  2  Th.  Co.  Lit.  604  &  seq,  &  n's  (1), 
(2),  &  (B)  ) 

Previous  to  1705,  fines  appear  to  have  been  employed 
in  Virginia,  as  common  recoveries  also  were,  iti  order  to 
bar  or  aliene  estates-tail.  But  by  act  of  Assembly  of 
that  year  (3  Hen.  Stats.  320),  it  was  enacted  "  that  it 
shall  not  be  lawful  at  any  time  hereafter  for  any  person 
or  persons  whatsoever  to  levy  any  fine,  or  to  suffer  any 
recovery  to  be  had  whereby  to  cut  off  or  defeat  any  es- 
tate in  lee-tail  *  *  *  within  this  colony."  And  in- 
stead, a  special  act  of  Assembly  was  directed  to  be  ob- 
tained in  each  case  {Ante  p.  85.)  Since  1705,  there- 
fore, fines  as  a  mode  of  conveyance  seem  to  have  been 
unknown  in  Virginia. 
2^^.  The  Proceedings  in  a  Fine ;  W.  C. 
1^  The  Writ  of  p7'cecipe  quod  reddat. 

This  is  the  writ  whereby  the  co.llusive  suit  is  com- 
menced by  the  vendee  against  the  vendor,  the  Mrrit  be- 
ing a  precept  to  the  sheriff,  bidding  him  "  command  the 
defendant "  to  render  the  premises  in  question  to  the 
plaintiff,  in  pursuance  of  his  covenant  to  that  effect,  or 
to  show,  at  a  day  appointed,  why  he  has  not  done  it. 
(2  Bl.  Com.  350';  Id  App'x,  449.) 
2\  The  .Licentia  Concordandi,  or  leave  to  agree  the  suit. 
As  soon  as  tlie  action  is  brought,  the  defendant, 
knowing  himself  to  be  in  the  wrong,  is  supposed  to 
make  overtures  of  accommodation  to  the  plaintiflP,  who, 
accepting  them,  but  having,  upon  suing  out  a  writ, 
given  pledges  to  prosecute  his  suit,  which  he  endangers 
if  he  now  deserts  it  without  license,  he  therefore  ap- 
plies to  the  court  for  leave  to  inake  the  matter  up, 
which  is  readily  granted.  (2  Bl.  Com.  350 ;  Id.  App'x, 
449.) 
3\  The  Concord  or  Agreement  itself,  after  Leave  Ob- 
tained. 

This  is  usually  an  acknowledgment  from  the  defen- 
dant (the  intended  vendor),  that  the  lands  in  question 
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are  the  right  of  the  complainant  (the  intended  vendee). 
And  from  this  acknowledgment,  the  pai-ty  levying  the 
fine  (the  defendant  or  vendor)  is  called  the  cognizor, 
and  he  to  whom  it  is  levied  (that  is,  the  complainant, 
or  vendee)  the  cognizee.  This  acknowledgment  is  made 
in  open  court,  or  before  one  of  the  judges  of  the  court, 
or  before  two  commissioners  appointed  for  the  purpose; 
and  if  made  out  of  court,  is  certified  by  the  judge  or 
commissioners,  and  recorded.  And  if  the  cognizor  be 
a  feme  covert,  she  is  privately  examined,  whether  she 
does  it  willingly  and  f?feely,  or  by  compulsion  of  her 
husband.     (2  Bl.  Com.  350-'51 ;  Id.  App'x,  449.) 

By  these  acts  all  the   essential  parts  of  a  fine  are 
completed.     The  remaining  parts  may  even  be  carried 
on  after  the  cognizor's  death. 
4'.  The  ]S"ote  of  the  Fine. 

The  note  of  the  fine  is  only  an  abstract  of  the  writ 
and  the  concord,  naming  the  parties,  the  land,  and  the 
agreement,  and  is  enrolled  as  part  of  the  record.     (2 
Bl.  Com.  351 ;  Id.  App'x,  449-'50.) 
5^  The  Foot  of  the  Fine,  or  Conclusion  of  it. 

The  foot  of  the  fine,  or  conclusion  of  it,  includes  the 
whole  matter,  reciting  the  parties,  the  subject  conveyed, 
and  when,  where,  and  before  whom  it  was  acknow- 
ledged or  levied.  And  this  general  statement  is  re- 
corded in  an  oflice  set  apart  for  the  pnrpose,  to  which 
all  persons  concerned  may  readily  find  access.  And  this 
completes  the  fine  at  common  law :  but  by  sundry  stat- 
utes, extending  from  27  Edward  I,  c.  1,  to  31  Elizabeth, 
c.  2,  several  more  solemnities  were  superadded,  by  re- 
peated readings  in  open  court,  and  ^i\  proclamations, 
or  order  to  give  greater  notoriety  to  such  transactions. 
(2  Bl.  Com.  352  ;  Id.  App'x,  450.) 
3*^.  The  Several  Kinds  of  Fines. 

Fines  are  (A  four  several  kinds,  of  which,  it  must  suf- 
fice to  say,  that  the  first  is  an  acknowledgment  of  the 
right  of  the  cognizee  to  the  land,  as  derived  by  previous  gift 
fromtlie  cognizor  ;  the  second  an  acknowledgment  of  the 
right  merely,  without  mentioning  the  previous  gift  of  the 
cognizor  ;  tlie  third  where  the  cognizor,  in  order  to  put  an. 
end  to  disputes,  though  he  acknowledges  no  precedent 
right,  yet  grants  the  cognizee  an  estate  de  novo  ;  and  the 
fourth,  where  the  cognizor  recognizes  the  previous  right 
of  the  cognizee,  and  the  latter  thereupon  grants  hack  again 
to  the  cognizor,  or  perhaps  to  a  stranger,  some  other  es- 
tate or  interest  in  tlie  premises.  (2  Bl.  Com.  352-'3.) 
4*^.  The  Purposes  for  which  Fines  were  Employed. 

Fines,  whUe  they  were  in  use  ia  England,  were  em- 
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ployed  to  har  estates-tail  (that  is,  to  convey  them  in  fee- 
simple),  to  cut  off  remainders  and  reversions  dependent 
thereon,  to  convey  estates  and  rights  of  married  women; 
and  generally  to  confirm  and  assure  suspicious  titles,  and 
put  an  end  to  all  litigation.  (2  Bl.  Com.  353-4,  &  n 
(14).)  By  Stat.  3  and  4  Wm.  IV,  c.  74  (A.  D.  1833), 
they  were  abolished,  and  the  simpler  and  far  cheaper 
method  substituted  of  a  deed  enrolled  in  the  court  of 
chancery.  (Wms.  Eeal  Prop.  46,  &  seq.) 
5^  The  Force  and  Effect  of  a  Fine;  W.  C. 
1^  The  Force  and  Effect  of  a  Fine  at  Common  Law. 

The  eifect  of  a  fine  at  common  law  is  owing  to  the 
apparent  suit  and  the  judgment  therein;  and  in  the 
case  of  a  married  woman,  to  the  privy  examination  also. 
But  the  statute  de  donis  conditionalibus  (13  Ed.  I,  c.  1), 
whereby  estates-tail  were  created,  expressly  declared 
that  such  estates  should  not  be  barred  by  any  fine. 
Hence,  it  was  not  until  4  Hen.  VII,  c.  24,  and  es- 
pecially 32  Hen.  VIII,  c  36  (after  estates-tail  had 
been  determined  to  be  alienable  by  means  of  common 
recoveries),  that  a  fine  became  adequate  for  the  pm'pose 
of  barring  such  estates,  and  remainders  and  reversions 
dependent  thereon.  (2  Bl.  Com.  554t-'5.) 
2'.  The  Force  and  Effect  of  a  Fine  by  sundry  Statutes  iu 
England. 

A  number  of  statutes  were  from  time  to  time  enacted 
to  regulate  the  force  and  effect  of  a  fine,  of  which  the 
principal  are  4  Hen.  VII,  c.  24,  and  32  Hen.  VIII,  c. 
33,  the  tenor  of  which,  and  the  general  effect  of  all, 
may  be  seen,  2  Bl.  Com.  352,  354-'o,  and  Wms.  Real 
•  Prop.  47. 
4:'.  Common  Recoveries ;  "W.  C. 
l"^.  The  Origin  and  Nature  of  Common  Recoveries. 

Common  recoveries  were  invented  by  the  ecclesiastics, 
being  one  of  their  several  very  ingenious  devices  to  evade 
the  statutes  of  Mortmain,  introduced  by  them  (about  A. 
D.  1279),  immediately  after  the  statute  7  Edw.  I,  Stat.  2 
{Ante,  p.  520.)  A  common  recovery  is  a  collusive  suit, 
instituted  by  the  intended  grantee  against  the  intended 
grantor,  in  which  the  land  in  question  is  supposed  to  be 
recovered  iy  the  grantee.  The  sharp-witted  inventors  de- 
rived little  benefit  from  it,  the  Parliament  having  with 
unwonted  promptness,  by  statute  13  Edw.  I,  c.  32  (A.  D. 
1285),  embraced  collusive  recoveries  within  the  statutes 
of  Mortmain  {ante,  p.  520 ;  and  this  method  of  con- 
veyance-seems to  have  been  much  neglected  for  almost 
"two  hundred  years,  when  in  TaltarurrCs  case  (12  Edw.  IV, 
A.  D.  1473),  it  was  first  employed  to  Jar  estates-tail, 
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and  the  remainders  and  reversions  dependent  thereon, 
and  was  thus  awakened  to  fresh  life  and  energy.     (2  Bl. 
Com.  357,  &  seq;  Ante  p.  83.) 
2''.  The  Proceedings  in  Common  Recoveries;  "W.  C. 
1\  The  Writ  of  Proecipe  quod  Reddat. 

This  is  the  writ  which  institutes  the  collusive  suit 
brought  by  the  intended  grant6e  against  the  intended 
grantor,  in  order  to  recover  the  land  in  question,  as  if  it 
were  already  the  property  of  the  grantee.  It  is  a  pre- 
cept to  the  sheriff,  bidding  him  "  conmiand  the  tenant 
of  the  freehold  in  the  'lands  (that  is,  the  grantor)  to 
render  to  the  demandant  (that  is,  the  grantee)  the  lands 
in  question,"  and  unless  he  shall  do  so,  to  appear  before 
the  court  at  a  designated  day,  and  show  wherefore  he 
has  not  done  it.  (2  Bl.  Com.  3-57-'8 ;  Id.  Appx.  450-51.) 
It  may  be  observed,  that  the  suit  purports  to  be  a 
writ  of  entry  sivr  disseisin  in  the  post  (3  Bl.  Com.  180 
&  seq),  and  that  the  plaintiff  is  termed,  as  in  all  real 
actions,  the  demandant,  and  the  defendant,  the  tenant. 
2^  The  appearance  of  the  Tenant,  in  obedience  to  the 
mandate  of  the  Writ,  and  his  Voucher  of  a  pretended 
Vendor  to  Warranty. 

The  tenant,  upon  entering  his  appearance,  calls  upon 
one  Morland,  who  is  supposed  to  have  sold  the  land  to 
the  tenant  with  warranty,  to  make  good  such  warranty 
by  defending-  the  title.  This  is  called  the  voucher  {vo- 
catio),  or  calling  of  Morland  to  warranty;  and  Morland 
is  called  the  vouchee.  (J.ntep.  637.) 
3'.  The  Appearance  of  the  Vouchee,  and  his  undertaking 
to  defend  the  Title. 

Morland,  the  vouchee,  being  thus  summoned,  ap- 
pears, and  upon  the  demandant's  briefly  reiterating  his 
demand  as  against  him,  he  undertakes  to  defend  the 
title. 
4^.  Leave  to  Demandant  to  imparl  (confer)  with  the-. 
Vouchee,  and  the  Vouchees  Default. 

At  this  stage  of  the  proceeding,  the  demandant  de- 
sires of  the  court  leave  to  imparl,  or  confer  with  the 
vouchee  in  private ;  which  is  allowed  him  of  course. 
And  soon  afterwards  the  demandant  returns  into  court, 
but  the  vouchee  comes  not  again,  but  makes  default; 
whereupon  he  is  solemnly  called,  and  still  not  appear- 
ing, his  default  is  recorded.  (2  Bl.  Com.  358 ;  Id. 
Appx.  451-'2.) 
5\  Judgment  for  the  Land  in  question  against  the  Tenant, 
and  for  the  latter  over  against  the  Vo^ichee. 

Judgment  upon  default  thus  of  the  vouchee,  is  given 
for  the  demandant,  now  called  the  recoveror,  to  recover 
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the  lands  in  question  against  the  tenant,  who  is  now 
known  as  the  recoveree,  and  the  tenant  has  judgment  to 
recover  of  Morland,  the  vouchee,  lands  of  equal  value, 
in  recompense  for  the  lands  so  warranted  by  him,  and 
now  lost  hy  his  default;  which  is  agreeably  to  the  doc- 
trine of  warranty  mentioned  in  the  preceding  chapter, 
Ante  p.  637.     (2  Bl.  Com.  358-'9 ;  Id.  Appx.  452.) 

This  is  called  the  recompense,  or  recovery  in  value. 
But  Morland,  the  vouchee,  being  always  a  landless  in- 
dividual, (he  is  usually  the  crier  of  the  court,  who, 
from  being  often  thus  vouched,  is  called  the  common 
vouchee),  it  is. plain  that  the  tenant  has  only  a  nominal 
recompense  for  the  lands  so  recovered  against  him  by 
the  demandant;  which  lands  ai-e  now  absolutely  vested 
in  the  recoveror  by  judgment  of  law,  and  seisin  thereof 
is  delivered  by  the  sheriff  of  the  county.  So  that  this 
collusive  recovery  operates  merely ,  in  the  nature  of  a 
conveyance  in  fee-simple,  from  the  tenant  to  the  deman- 
dant, barring  or  transferring  any  estate-tail,  or  other 
interest  in  possession,  which  the  tenant  may  have  in  the 
lands,  and  all  remainders  or  reversions  dependent  there- 
on.    (2  Bl.  Com.  359.) 

The  recovery  above  described  is  with  a  single  voucher 
only ;  but  sometimes  it  is  with  double,  treble,  or  farther 
voucher,  as  the  exigency  of  the  case  may  require.  And 
indeed,  whilst  common  recoveries  were  used  as  a  mode 
of  conveyance,  it  was  usual  always  to  have  a  recovery 
with  double  voucher  at  the  least ;  by  first  conveying  an 
estate  of  freehold  to  "any  indifferent  person,  against 
whom  thQprcBcipe  is  brought;  and  thus  he  vouches  the 
tenant  in  tail,  who  vouches  over  the  common  vouchee. 
(2  Bl.  Com.  Appx.  451— '2.)  For  if  a  recovery  be  had 
immediately  against  tenant  in  tail,  it  bars  only  such 
estate  in  the  premises  of  which  he  is  then  actually 
seised;  whereas,  if  the  recovery  be  had  against  another 
person,  and  the  tenant  in  tail  be  vouched,  it  bars  every 
latent  right  and  interest  which  he  may  have  in  the 
lands  recovered.  (2  Bl.  Com.  359  ;  2  Th.  Co.  Lit.  615  ; 
1  Brest.  Convs.  7  and  125.) 
3^-  Causes  of  the  Efficacy  of  Common  Keeoveries  as  a 
Mode  of  Conveyance. 

The  efficacy  of  a  common  recovery  as  a  mode  of  con- 
veyance was  due  to  two  causes — (1),  The  apparent  suit 
and  judgment,  which  seemed  to  ascertain  the  subject  to 
be  the  property  of  the  deynandant,  the  intended  grantee, 
which  suit  and  judgment  were  assumed  to  be  in  invitum, 
and  were  not  allowed  to  be  shown  to  be  collusive ;  and 
(2),  The  supposed  recompense  in  value,  by  means  of  the 
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voucher  to  warranty,  which  recompense  was  in  contem- 
plation of  law,  held  as  the  lands  recovered  were  held, 
and  in  heu  of  the  same.     (2  Bl.  Com.  360  &  seq.) 

4:^-  The  Force  and  Effect  of  Common  Recoveries. 

A  common  recovery,  whilst  such  assurances  subsisted, 
was  an  absolute  bar,  not  only  of  all  estates-tail,  but  of 
remainders  and  reversions  expectant  on  the  determina- 
tion of  such  estates.  (2  Bl.  Com.  361;  Bac.  Abr.  Fines 
&  Recoveries  (C).) 

5*^.  State  of  the  Law  as  to  Common  Recoveries  at  present. 
In  Virginia,  commofl  recoveries  were  frequent  in 
order  to  bar  estates-tail,  prior  io  1705,  but  since  that 
date  they  have  been  like  fines,  practically  unknovvTi. 
Ante  p.  85,  901;  3  Hen.  Stats.  320.)  And  in  England 
they  were  abolished  by  the  same  statute  which  abolished 
fines,  (3  &  4  Wm.  IV,  c.  74,  A.  D.  1833,)  which  sub- 
stituted in  their  place  a  simple  deed,  executed  by  the 
tenant  in  tail,  and  enrolled  within  six  months  in  the 
court  of  chancery.     (Wms.  Real  Prop.  46,  48.) 


CHAPTER  XXn. 

Of  Alienation  bt  Special  Custom. 

3^-  Alienation  by  Special  Custom. 

Conveyances  which  owe  their  validity  and  effect  to  the 
special  custoTn  (that  is,  the  local  law),  of  particular  places, 
relate  exclusively  to  copyhold  lands,  and  such  customary 
estates  as  are  holden  in  ancient  demesne,  &c.  Of  these, 
copyhold  estates  are  in  England  much  the  more  important. 
They  embrace,  indeed,  no  inconsiderable  part  of  the  landed 
property  of  England.  We  have  seen  (Ante  p.  174),  that 
they  are  held  at  the  will  of  the  lord,  as  defined  by  the  cus- 
tom of  the  manor,  and  evidenced  by  the  copy  of  the  rolls 
or  records  of  the  court  of  the  manor,  or  barony;  and  they 
are  transferred  in  like  manner,  according  to  the  custom,  of 
the  manor.     (2  Bl.  Com.  365  <fe  seq.) 

This  class  of  estates  can  have  no  existence  in  Virginia, 
because  manors  and  manorial  courts,  which  are  essential  to 
them,  are  not  found  here.  Nor  can  we  have  here  any  con- 
veyance which  owes  its  operation  to  custom,,  in  the  sense 
of  a  local  lau\  For  a  custom  must  be  of  immemonal  con- 
tinuance, to  the  contrary  of  which  the  memory  of  man, 
whether  tlie  living  or  the  historic  memory,  runneth  not. 
But  when  om-  ancestors  came  hither  in  1607,  they  brought 
with  them  the  general  common  law  of  England,  but  of 
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course  no  local  customs,  so  that  any  local  custom  which  is 
now  alleged  to  exist  within  this  Commonwealth,  nmst  have 
originated  since  1607,  and,  therefore,  cannot  be  immemo- 
rial. {Ante  p.  550;  Harris  v.  Carson,  7  Leigh,  632;  Ma- 
son V.  Mayers,  2  Rob.  606;  Gross  v.  Criss,  3  Grrat.  262.) 


CHAPTER  XXIII. 

Of  Alienation  by  Devise. 

4^.  Alienation  by  Devise. 

The  last  method  of  conveying  real  property  is  by  de- 
vise, or  disposition  contained  in  a  man's  last  will  and  testa- 
ment. And  in  considering  this  subject,  it  will  be  con- 
venient, for  reasons  which  will  appear  in  the  sequel,  to  en- 
quire into  the  nature  and  attributes,  not  only  of  wills  of 
lands,  which  now  more  immediately  are  to  engage  our 
attention,  but  also  of  wills  oi  personal  estate. 

The  student  is  requested  to  observe  that  the  word 
devise  (from  Fr.  deviser — to  speak),  means  a  gift  by  will 
of  real  property ;  whilst  the  words  legacy  and  bequest,  both 
signify  a  gift  by  will  of  chattels.  Hence,  devisee  means  one 
to  whom  real  property  is  devised,  and  legatee  one  to  whom 
personal  property  is  bequeathed.     (2  Th.  Co.  Lit.  636,  646.) 

A  will  is  a  declaration  made  in  due  form  of  law,  of  a 
man's  mind  or  last  will  of  what  he  would  have  to  be  done 
with  his  estate  after  his  death.  The  word  testament  is 
synonymous  with  it,  the  two  words  being  indiscriminately 
used  in  our  law.  (Bac.  Abr.  Wills,  &c.,  (A) ;  V.  C.  1873, 
c.  118,  §  1.)  A  will  or  testament  is  always  in  its  nature 
ambulatory,  that  is,  revocable,  dui'ing  the  life-time  of  the 
maker;  and  if  truly  a  will,  and  not  partaking  of  the  nature 
of  a  contract,  it  cannot  be  made  irrevocable  by  the  most 
express  declaration.  (2  Th.  Co.  Lit.  646;  4  Kent's  Com. 
620 ;  Vynior's  Case,  8  Co.  82  a.) 

In  the  discussion  of  the  subject,  it  is  proposed  to  set 
forth  (1),  Tlie  original  and  antiquity  of  the  devises  of  real 
property;   (2),  The  statutes  touching  the  making,  the  re- 
vocation, and  the  republication  of  wills;  (3),  The  probate 
of  wills;  and  (4),  How  wills  are  void,  although  duly  exe- 
cuted; 
W.  C. 
1'.  The  Original  and  Antiquity  of  Wills  of  Real  Property. 
Prior    to   the   Norman   Conquest,  the   better    opinion 
seems  to  be  that  lands  were  freely  devisable  amongst  the 
Anglo  Saxon  and  Danish  people  of  England,  though  it 
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would  appear  to  have  been  rather  adopted  from  the  rem- 
nant of  the  Roman  laws  and  customs  they  found  there, 
than  brought  from  their'  own  country ;  for  Tacitus,  writ- 
ing of  the  ancient  Germans,  says,  successores  sui  cuique 
liberi  at  nullum  testamentum,  (Germ.  XX).  After  the 
Conquest  (A.  D.  1066),  the  power  of  devising  lands  ceased,, 
except  by  the  custom  of  particular  places ;  and  except  also  as 
to  term.s  for  years  in  lands,  which,  on  account  of  their  origi- 
nal imbecility  and  insignificance,  were  regarded  as  person- 
alty {Ante,Tp.  163),  and  as  such  were  always  like  other  chat- 
tels, disposable  by  will.  •This  limitation  of  the  testamen- 
tary power,  as  to  freehold  estates,  proceeded  partly  from 
the  solemn  form  of  transferring  land  by  livery  of  seisin, 
introduced  at  the  Conquest,  which  could  not  be  complied 
with  in  case  of  a  last  will;  partly  from  a  jealousy  of  death- 
bed dispositions;  but  principally  from  the  general  re- 
straint of  alienation  incident  to  the  rigors  of  the  feudal 
system,  as  it  was  established,  or  at  least  perfected,  by  the- 
first  William,  about  twenty  years  after  his  accession,  (say 
about  A.  D.  1086).  (2  BI.  Com.  374 ;  2  Th.  Co.  LiL 
636,  n  (2).) 

In  the  reign  of  Edward  I,  the  statute  of  quia  emptores^ 
(18  Edw.  I,.c.  1,  A.  D.  1290),  removed  in  great  measure 
this  latter  bar  to  the  exercise  of  testamentary  power ;  that 
is,  as  to  bH  freeholders,  except  the  King's  tenants  in  capite, 
as  to  whom  it  was  also  removed  by  statute,  1  Edward  III, 
c.  12  (A.  D.  1327).  But  the  two  former  obstructions  still 
continued  to  operate,  and  Parliament  was  not  moved, 
either  by  its  own  wisdom,  or  the  demands  of  the  people 
of  England,  to  relax  or  remove  the  common  law  restric- 
tion in  respect  to  alienating  lands  by  will,  until  32  Henry 
YIII,  (A.  D.  1541).  That  the  English  people,  jealous  as 
they  are,  and  have  ever  been,  of  their  rights  of  property, 
should  have  acquiesced  so  long  in  their  deprivation  of  the 
right  to  dispose  of  their  lands  by  will,  is  a  remarkable 
phenomenon,  which  is  only  partially  explained  by  the  in- 
troduction of  uses,  of  which  an  account  has  already  been 
given.  {Ante  p.  176  &  seq.)  It  will  be  remembered, 
that  uses  came  into  fashion  in  the  latter  part  of  the  reign, 
of  Edward  III,  (say  about  A.  D.  1370,)  and  that  ere  the 
lapse  of  many 'years,  declarations  of  tlie  ^lse\)J  will,  were 
as  readily  protected  and  enforced  in  equity  as  declarations- 
made  by  any  other  sort  of  instrument ;  and  we  saw  that 
uses  were  not  a  little  reconamended  to  public  favor  by  the 
fact  that  they  were  thus  devisable,  {Ante  p.  178);  and, 
that  through  that  medium  the  power  of  devising  lands 
was  thus  exercised  in  effect  and  reality.  But  when,  in 
1536,  the  famous  statute,  27  Henry  VIII,  c.  10,  was  en- 
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acted,  which  was  designed  to  abolish  uses  altogether,  by 
transferring  the  possession  or  legal  estate  to  the  use,  and 
was  at  first  supposed  to'  have  accomplished  its  intended 
purpose,  although  in  the  sequel  it  proved  far  otherwise, 
and  uses  were  as  easily  created  as  before ;  when  that  stat- 
ute was  enacted,  aiid  the  people  found  themselves  (as  was 
thought),  deprived  of  the  power  of  devising  their  lands 
through  the  medium  of  uses,  they  dealt  so  potentially 
-with  the  Parliament  as  within  the  then  wonderfully  short 
period  of  five  years  to  obtain  the  statute  since  knovpn  as 
the  statute  of  wills  and  devises.  (32  Hen.  VIII,  c.  1, 
explained  by  32  Hen.  VIII,  e.  5  (A.  D.  1541),  1542 ;  2 
Th.  Co,  Lit.  636,  n  (2).) 

The  statutes  32  &  34  Hen.  VIII,  permitted  to  be  de- 
vised all  the  testator's  socage,  and  two-thirds  of  his  chiv- 
alry lands ;  and  12  Car.  II,  c.  24  (A.  D.  1660),  having 
for  the  most  part  converted  the  chivalry  tenures  of  Eng- 
land into  socage  tenures,  pretty  much  all  the  lands  in  the 
kingdom  became  thereby  devisable.  But  by  neither  of 
the  first  statutes  of  wills  was  any  form  or  ceremony  pre- 
scribed, save  that  the  will  should  be  in  writing  ;  and  very 
many  frauds  and  perjuries  having  thence  resulted,  whole- 
some safeguards  and  detailed  directions  were  devised  and 
provided  by  the  oft-cited  statute  of  frauds  and  perjuries, 
29  Car.  II,  c.  3,  for  wills,  and  also  for  certain  other  transac- 
tions, of  which  copious  explanations  have  been  presented 
in  several  passages  of  this' volume,  {^Ante  586-'7,  763-'4.) 
More  recently,  that  section  of  29  Car.  II,  c.  3,  which  re- 
lates to  wills  of  lands  (§  5),  has  been  modified  in  some  of 
its  details,  by  7  Wm.  IV,  and  1  Vict.  c.  26,  and  by  15  & 
16  Vict.  c.  24,  and  we  have  substantially  incorporftted 
into  our  statute  of  wills,  as  well  those  latter  English 
statutes,  as  29  Car.  II,  c.  3,  §  5.  (V.  C.  1773,  c.  118,  § 
3,  3,  4  &  seq ;  2  Th.  Co.  Lit.  636  &  seq,  n's  (2),  (4) ;  2 
El.  Com.  375  &  seq,  and  notes.) 

From  what  has  been  said,  it  is  apparent  that  in  every 
country  which  derives  its  jurisprudence  from  England  (as 
do  all  these  States  except  Louisiana),  the  right  to  aliene 
freehold  estates  in  lands  at  all,  and  the  mode  of  alienation, 
must  depend  on  statute  law  ;  and  hence  the  extent  of  the 
right,  and  the  mode  of  exercising  it,  may  be  expected  to 
vary,  more  or  less,  in  the  several  communities  so  situated ; 
although,  in  respect  to  wills  of  lands  especially,  the  stat- 
utes of  the  American  States  generally  have  been  derived 
from  a  common  English  original,  besides  copying  from 
one  another,  and  are,  therefore,  in  structure,  and  even  in 
terms,  closely  assimilated. 
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2'.  The  Statute  Law  touching  the  Making,  the  Revocation, 
and  the  Re-publication  of  Wills. 

We  have  seen  that,  by  the  common  law,  wills  of  chat- 
tels, real  and  personal,  were  always  allowed,  and  conse- 
quently no  statute  was  needed  to  confer  the  right  to  make 
such  wills;  but  experience  has,  from  time  to  time,  de- 
monstrated the  necessity,  in  order  to  guard  against  fraud 
and  perjury,  of  prescribing  forms  and  ceremonies  there- 
for, which  were  wholly  unknown  to  the  common  law.  In- 
deed, that  laM-  did  not,  in  such  cases,  even  demand  a  writ- 
ing, but  permitted  wills  of  this  character  to  be  by  word 
of  mouth  merely.  The  occasion  for  such  statutory  safe- 
guards having  become  more  and  more  apparent,  the  ten- 
dency has  been  for  years  increasing  to  make  the  forms 
and  ceremonies  more  stringent,  until  at  length  they  dif- 
fer but  little  from  those  required  for  wills  of  lands.  It 
will,  therefore,  be  a  saving  of  time,  space  and  pains,  to 
unite  the  exposition  of  the  two  subjects,  notwithstanding 
it  must  sometimes  lead  to  divergencies  from  the  main  sub- 
ject of  discussion. 

The  student  will   soon  discover  that  the   statute  law 
principally  to  be  considered  under  this  head  is  that  of 
Virginia,   but   references    will   occasionally  be  made  to 
the  English  statutes,  so  as  to  develope  the  prominent  di- 
versities between  them  and  our  own.     Let  us  observe  the 
provisions  of  this  statute  law  in  connection  with  (1),  The 
making  of  wills;  (2),  The  revocation  of  wills;  and  (3), 
The  re-publication  of  wills; 
W.  C. 
1*.  The  Making  of  Wills. 
«  This   subject  resolves  itself  into  (1),  The  making  of 

wills  of  lands,  or  real  property ;  and  (2),  The  making 
of  wills  of  chattels  ; 
W.  C. 
1\  The  Making  of  Wills  of  Lands,  or  Heal  Property. 
The  statute  touching  the  making  of  such  wills  in  all 
communities  may  be  analyzed  under  the  heads  follow- 
ing: (1),  The  persons  who  may  make  wills  of  lands; 
(2),  The  persons  to  whom  lands  may  be  devised ;  (3), 
What  real  property  is  devisable;  and  (4),  What  cere- 
monies are  prescribed  for  wills  of  lands.     Let  us  see 
what  the  law  is  under  these  several  heads,  specially  in 
Virginia ; 
W.  0. 
1™.  The  Persons  who  may  Make  Wills  of  Lands. 

The  statute  with  us  permits  to  make  a  will  of  lands 
every  person  who  is  of  sound  mind,  over  the  age  of 
twenty-one  years,  and  not  a  married  woman ;  and  a 
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married  woman  also  is  permitted  to  do  so,  as  to  her 
separate  estate,  and  in  the  exercise  of  z  power  of  ap- 
pointment.    (V.  C.  1873,  c.  118,  §  2,  3.) 

The  diversity  between  this  provision  and  the  result 
of  the  several  English  statutes  is  not  to  us  important. 
They  permit  to  make  a  will  of.  lands  all  persons  seised 
in  fee-simple,  or  pur  autre  vie  (but  not  in  fee-tail),  or 
possessed  of  copyhold  or  leasehold  estates  in  lands, 
tenements  and  hereditaments,  except  married  women, 
infants,  and  persons  insane.  And  married  women 
also  may,  as  to  their  separate  estate,  or  by  virtue  of  a 
power  of  appointment.  (2  Bl.  Com.  375  ;  2  Th.  Co. 
Lit.  636  &  seq,  n's  (2).  (4) ;  Wms.  Real  Prop.  187, 
207,  278,  332.) ' 
2™.  The  Persons  to  whom  Lands  may  he  Devised. 

The  persons  to  whom,  in  Virginia,  lands  may  be 
devised  are  not  ascertained  by  any  precise  statutory 
provision,  but  jnust  be  gathered  from  the  general  tepor 
of  the  law,  from  which  it  appears  that  lands  may  be 
devised  to  all  persons,  without  exception,  who  are 
definitely  ascertained.  It  must  be  remembered,  how- 
ever, that  where  the  devisee  is  an  alien  enemy,  or  a 
corporation  not  empowered  by  its  charter  to  acquire 
lands,  the  lands  are  liable  to  be  forfeited  to  the  Com- 
monwealth, the  devisee  not  being  able  to  hold,  although 
capable  to  take;  and  in  the  case  of  one  laboring  un- 
der a  disaiility,  the  devisee  may  disclaim,  after  the 
removal  of  the  disability.  {Ante,  p.  523-'4r,  583  &  seq ; 
3  Lom.  Dig.  194 ;  Bryan  v.  Hyre  &  als,  1  Rob.  102.) 
3™-  What  Real  Property  is  Devisable. 

Any  estate,  right  or  interest,  is  devisable  to  which 
the  testator  may  be  entitled,  at  his  death,  notwithstand- 
ing he  may  become  so  entitled  subsequently  to  the  ex- 
ecution of  the  will,  a  will  being  declared  by  stat- 
ute, with  reference  to  the  real'a,&  well  as  the  personal 
estate  comprised  in  it,  to  speak  and  take  effect  as  if  it 
had  been  executed  immediately  before  the  death  of  the 
testator,  unless  a  contrary  intention  shall  appear  by  the 
will.     (V.  C.  1873,  c.  118,  §  2,  11.) 

A  will  oi  personalty  -wSiS.  always  understood  at  com- 
mon law  thus  to  speak  as  of  the  death  of  the  testator; 
and  it  is  surprising,  when  wills  of  lands  were  intro- 
duced, that  the  obvious  analogy  did  not  lead  to  a  like 
construction  as  to  them.  But  adhering  rigorously  to 
the  letter  of  the  statute  of  wills,  which  allowed  any 
person  "  Aawm^  manors,"  &c.,  or  ^^  having  a  sole  es- 
tate," &c.,  to  devise  them,  the  English  judges  held 
that  the  devisor  must  have  the  estate  at  the  time  of 


912  V.  ALIENATION DETISE8.  [BOOK  II. 

making  his  will ;  for,  said  they,  he  cannot  devise  what 
he  has  not  in  him  at  the  time  of  devising.  (3  Lona. 
Dig.  29 ;  Butler  &  Baker's  case,  3  Co.  30  b ;  Har- 
wood  V.  Goodright,  Cowp.  90.)  The  provision  of  the 
statute  above  cited  (which  is  taken  from  7  Wm.  IV, 
and  1  Yict.  c.  26,  althovigh  after-acquired  lands  had 
previously  been  permitted  to  pass  by  our  laws,  if  con- 
templated (Allan  V.  Harrison,  3  Call,  289),)  puts 
wills  of  lands  and  of  chattels  on  the  same  footing  in 
this  particular,  and  makes  both  speak  as  at  the  testa-, 
"tor's  death.  It  will  be  observed,  however,  that  the  lan- 
guage of  the  will  is  not  to  be  distorted  or  perverted. 
It  can  only  be  applied  to  such  property  as  it  is  fairly 
applicable  to  at  the  death  of  the  testator.  If  the  will 
says,  "  I  give  all  my  lands  to  A,"  it  will  embrace  any 
lands  that  the  testator  may  own  at  his  death,  whether 
he  owned  them  at  ..the  date  of  the  will  or  bought  them 
afterwards.  But  if  it  says,  "  I  give  Black-acre  to  A," 
and  afterwards  the  testator  sells  Black-acre  and'  buys 
White-acre,  of  which  he  dies  seised,  White-acre  does  not 
pass,  because  the  words  of  the  will  are  not  applicable 
to  it.     (2  Wms.  Eeal  Prop.  192,  349,  332.) 

A  will  "inade  prior  to  1st  July,  1850,  (when  the  Code 
of  1849  took  effect,)  although  the  testator  may  have 
died  afterwards,  is  to  be  construed  in  respect  to  its  ef- 
fect in  passing  after-acquired  lands  as  the  law  was 
prior  to  the  date  named.  (Raines  v.  Barker,  13  Grat. 
128.)  So  that,  in  order  to  pass  such  after-acquired 
lands,  they  must  appear  to  he  contemplated  (Allan  v. 
Harrison,  3  Call,  289) ;  and  that  they  were  thus  con- 
templated does  not  appear  from  a  devise  of  "  the  bal- 
ance of  testator's  estate,"  or  of  "  the  balance  of  his 
property  of  every  description,"  which  forms  of  expres- 
sion, therefore,  do  not  pass  such  lands  in  wills  made 
prior  to  1st  July,  1850.  (Eaines  v.  Barker,  13  Grat. 
128;  Gibsdn  v.  Carroll,  Id.  136.) 
4"".  What  Ceremonies  are  Required  in  the  Making  of 
Wills  of  Lands. 

These  ceremonies  must  be  closely  noted.  They  are 
derived  in  substance  from  the  English  statutes  above 
referred  to,  and  especially  from  29  Car.  II,  e.  3,  §  5. 
A  will  which  does  not  observe  them  in  the  maJcing,  is 
void.     (V.  C.  1873,  c.  118,  §  4  &  seq.) 

The  law  which,  as  between  different  nations  or 
states,  determines  the  mode  of  making  wills  of  lands, 
is  the  lex  loci  rei  sitae  (the  law  of  the  place  where  the 
land  is  situated) ;  and  of  making  wills  of  chattels  per- 
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sonal,  is  the  lex  domicilii  (the  law  of  the  testator's 
dotnicil.)  (Stor.  Confl.  Laws,  §  474,  465  ;  V.  0. 18Y3, 
c.  118,  §  26.) 

The  requirements  of  the  Virginia  statutes,  which 
are  almost  identical  with  those  of  the  English  statutes, 
29  Car.  II,  c.  3,  §  5;  7  Wm.  IV,  and  1  Vict.  c.  26, 
and  15  &  16  Vict.  c.  24,  are  as  follows  :  "  No  will," 
says  the  statute,  "  shall  be  valid  unless  it  be  in  writing, 
and  signed  hy  the  testator,  or  by  some  other  person  in 
his  presence,  and  by  his  direction,  in  such  inanner  as 
to  make  it  manifest  that  the  name  is  intended  as  a  sig- 
nature; and  moreover,  unless  it  be  wholly  written  hy 
the  testator,  the  signature  shall  be  made,  or  the  will 
acknowledged,  by  him  in  the  presence  of  at  least  two 
competent  witnesses,  present  at  the  same  time;  and 
such  witnesses  shall  subscribe  the  will,  in  the  presence 
of  the  testator,  but  no  form-  of  attestation  shall  be 
necessary r  (V.  C.  1873,  c.  11'8,  §  4 ;  2  Bl.  Com. 
376 ;  Wms.  Eeal  Prop.  187  &  seq ;  2  Th.  Co.  Lit. 
636-'7,  n's  (2)  &(4); 
"W.  C. 
1°.  The  Will  must  be  in  Writing. 

It  is  not  material  upon  what  matter  or  stufE  it  be 
written,  whether  paper  or  parchment,  linen,  leather, 
stone,  or  metal,  or  in  what  tongue,  or  whether  in 
print  or  manuscript,  with  ink  or  in  pencil,  or  in  what 
kind  of  handwriting,  or  character,  so  it  be  legible,  and 
the  meaning  be  capable  of  being  deciphered.  ISTeither 
is  it  material  whether  it  be  expressed  at  large,  or  by 
mere  notes,  usual  or  unusual ;  or  whether  sums  of 
money,  &c.,  be  written  in  words  or  in  figures  ;  pro- 
vided it  be  free  from  ambiguity  and  doubt.  (Bac. 
Abr.  Wills,  (D),  1 ;  3  Lorn.  Dig.  36-7;  Masters  v. 
Masters,  1  P.  Wms.  425-'6  ;  Dickenson  v.  Dicken- 
son, 2  Phili.  (2  Eng.'Ec.)  173.) 
2^  The  Signature. 

The  statute,  29  Car.  II,  c.  3,  §  5,  did  not  prescribe 
where  the  signature  should  be  placed,  and  soon  after 
the  enactment  of  the  statute,  it  was  determined  in 
the  great  case  of  Lemayne  v.  Stanley  (3  Lev.  1),  that 
it  was  immaterial,  if  the  name  were  written  by  the 
testator  himself,  or  by  his  direction  and  in  his  pre- 
sence, where  it  appeared,  whethei-  at  the  top  or  bot- 
tom, or  in  the  m,argin.  This  decision  (made  33  Car. 
II,  A.  D.  1682,)  was  often  regretted,  but  never  di- 
rectly overruled  until  it  was  done  by  statute  both  in 
England  and  in  Virginia.  It  was  agreed  that  the 
object  in  requiring  the  testator's  signature  was  two- 
58 
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fold,  namely:  (1),  To  connect  him  with  the  paper  j 
and  (2),  To  aflford  proof  of  the  finality,  or  completion 
of  the  testamentary  intent.  It  was  admitted,  also,, 
that  \h&  first  object  was  satisfactorily  attained  by  the 
testator's  signature  occurring  anywhere  in  the  paper. 
But  it  was  insisted  that  the  second  object  was  wholly 
frustrated  by  allowing  the  signature  to  be  anywhere 
else  hut  at  the  end  ;  and  in  response  to  the  suggestion 
that  the  finality  of  testamentary  intent  was  proved  by 
the  attestation  of  the  subscribing  witnesses,  it  was  said 
that  the  statute  designed  two  safeguards,  the  attesta- 
tion of  the  witnesses,  and  the  signature  also,  and  that 
the  courts  thwarted  the  design  of  the  legislature 
when  they  dispensed  with  either.  (2  Bl.  Com.  376 
-'77,  &  n  (9).) 

The  Virginia  courts,  like  those  of  England,  acqui- 
esced reluctantly  in  Lemayne  v.  Stanley,  until  No- 
vember, 1818,  when,  in  the  case  of  Selden  v.  Coalter, 
2  Va.  Cas.  553,  it  was  very  gravely  doubted  whether 
the  doctrine  of  that  case  was  applicable  to  a  will 
wholly  written  by  the  testator's  own  hand,  which  by 
our  statute  does  not  need  to  be  attested  by  subscrib- 
ing witnesses  at  all ;  for  that  there  would  then  be  no 
proof  whatever  on  the  face  of  the  will  of  the  finality 
of  the  testamentary  intent;  and  afterwards,  in  1845,  in 
Waller  v.  Waller,  1  Grat.  454,  that  doubt  as  to  holo- 
graph xoills  was  not  a  little  strengthened,  although 
the  court  stUl  admitted  that  in  an  attested  vnll  it 
must  follow  Lemayne  v    Stanley. 

Then,  in  1850,  came  the  statute  (taken  from  7 
Wm.  IV,  and  1  Vict.  c.  26,  and  15  &  16  Vict.  e.  24), 
requiring,  in  the  terms  above-stated,  that  the  signa- 
ture should  be  affixed  in  such  a  manner  as  to  make 
it  manifest  that  the  name  was  intended  as  a  signature. 
See  Ramsey  v.  Kamsey,  13  Grat.  664;  Hoy  v.  Roy, 
16  Grat.  418;  3  Lorn.  Dig.  70. 

Sealing  is  not  requisite  for  a  will;  and  although 
some  of  the  early  eases  leaned  to  the  conclusion  that 
sealing  without  signing  would  suffice  (Lemayne  v. 
Stanley,  3  Lev.  1;  Warneford  v.  Warneford,  2  Str. 
764),  yet  that  opinion  is  wholly  overruled.  (2  Bl. 
Com.  376,  n  (9);  3  Lom.  Dig.  37-'8;  Smith  v. 
Evans,  1  Wils.  313 ;  Grayson  v.  Atkinson,  2  Ves. 
Sen'r,  454,  459;  Wright  v.  Wakeford,  17  Ves. 
458-'9.)  And  on  the  other  hand,  TnaJdng  a  mark, 
with  the  testator's  name,  is  a  sufficient  signing.  (Ba- 
ker V.  Dening,8  Ad.  &  El.  (35  E.  C.L.)  94;  Harrison 
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V.  Harrison,  8  Yes.  185,  &  n  (a);  Addy  v.  Grix,  Id. 
504.) 
3".  The  Attestation  by  Subscribing  Witnesses. 

No  attesting  witnesses  are  required  by  our  statute 
if  the  will  be  wholly  written  by  the  testator,  in  which 
case  it  is  said  to  be  holograph. 

The  witnesses  (two  or  more  in  number,)  must  be 
competent.  The  word  employed  in  the  Stat.  29  Car. 
II,  c.  3,  §  5,  and  in  our  statute  down  to  1850,  was 
credible.  However,  it  was  universally  agreed  that 
credible  meant  no  more  and  no  less  than  competent, 
so  that  no  progress  was  made  in  substituting  (as  in 
the  later  statutes),  the  one  word  for  the  other.  But 
there  was  a  very  serious  diversity  of  opinion  upon 
another  point,  namely,  as  to  Vae  period  to  which  the 
statute  designed  to  refer  the  witness's  competency ; 
whether  to  the  period  when  he  attested  the  will,  as 
Lord  Camden  thought,  (Hindon  v.  Kei'sey  (1765),  1 
Bro.  Adm'y.  &  Civ.  L,  284,  n  (24);  4  Burn's  Ecc. 
Law,  88 ;  Bac.  Abr.  Wills  (D),  III),  or  to  the  period 
when  he  was  called  to  prove  it,  as  Lord  Mansfield 
held  (Windham  v.  Chetwynd,  1  Burr.  414.)  This 
doubt  the  statute  does  not  resolve.  It  is  extremely 
probable  that  with  us  Lord  Camden's  opinion  would 
prevail.  It  seems  that  it  does  in  England.  (Hold- 
fast V.  Bowsing,  2  Sti'a.  1254-'5;  Hatfield  v.  Thorp,. 
6  B.  &:  Aid.  (7  E.  C.  L.)  589.) 

We  may  net  pause  here  to  discuss  at  length  what 
witnesses  are  or  are  not  co'm,petent.  It  must  suflice 
to  say  that  the  common  law  rejects  the  testimony — 
(1),  Of  parties;  (2),  Of  persons  deficient  in  under- 
standing; (3),  Of  persons  wanting  in  religious  be- 
lief ;  (4) ,  Of  pei'sons  convicted  of  infamous  offences, 
who  have  been  neither  pardoned  nor  punished ;  and 
(5),  Of  persons  interesterl,ia  favor  of  their  interest.  (1 
Gr.  Ev.  §  327  to  430.)  But  in  Virginia,  great,  and, it  is 
believed  as  to  some  of  them,  very  questionable  inno- 
vations have  been  made  on  the  common  law  in  respect 
to  this  subject.  Thus,  it  being  provided  in  the  con- 
stitution (Art.  V,  §  14)  that  the  opinions  of  men  in 
matters  of  religion  shall  "in  no  wise  affect,  diminish,, 
or  enlarge  their  civil  capacities"  it  is  held  that  the 
effect  is  to  do  away  with  ■  the  third  disqualification, 
and  that  no  one  is  incapacitated  from  being  a  wit- 
ness by  reason  of  his  religious  opinions.  (Perry's- 
Case,  3  Grat.  602.)  Parties,  also,  are  made  com- 
petent, with  some  qualifications  (Y.  C.  1873,  c.  172, 
§  21);  and  it  is  declared  as  a  general  rule,  that  "no 
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witness  shall  be  incompetent  to  testify  hecause  of  in- 
terest.^'' (Ibid.)  However,  the  same  statute  proceeds 
to  enact  that  nothing  therein  contained  shall  be  con- 
strued to  alter  the  rules  of  the  common  law  "in  re- 
spect to  the  competency  of  the  husband  and  wife  as 
witnesses  for  or  against  each  other,  during  the  cover- 
ture, or  after  its  determination,  nor  in  respect  to  at- 
testing witnesses  to  wills,  deeds,  or  other  instru- 
ments."    (V.  C.  1873,  c.  172,  §  22.) 

Let  us  observe  here  the  following  particulars :  (1), 
The  several  classes  i)f  witnesses  to  wills  whose  com- 
petency may  come  into  question;  (2),  The  mode  of 
attestation  of  wills  proper,  not  appointments  under  a 
power;  and  (3),  The  ceremonies  required  in  case  of 
appointments  by  will  in  the  exercise  of  a  power; 
W.  C. 
'  1°-  The  Several  Classes  of  Witnesses'  to  "Wills  whose 

Competency  may  come  into  Question ;  W.  C. 
IP.  A  Devisee  or  Legatee  who  is  an  attesting  Wit- 
ness to  the  Will. 

If  a  will  be  attested  by  a  person  to  whom,  or  to 
whose  wife  or  'husband,  any  beneficial  interest  in 
any  estate  is  thereby  devised  or  bequeathed,  if  the 
will  may  not  be  otherwise  proved,  STich  person 
shall  be  deemed  a  competeDt  witness,  but  such  de^ 
vise  or  bequest  shall  he  void,  except  that  if  such 
witness  would  be  entitled  to  any  share  of  the  estate 
of  the  testator,  in  case  the  will  were  not  established, 
so  much  of  his  share  shall  be  saved  to  him  as  shall 
not  exceed  the  value  of  what  is  so  devised  or  be- 
queathed. (V.  C.  1873,  c.  118,  §  19;  Croft  &  als. 
V.  Croft,  ex'or,  &c.,  4  Grat.  105.) 
2P.  Creditor  who  is  an  attesting  Witness  to  the  Will. 
If  a  will  charging  any  estate  with  debts  be  at- 
tested by  a  creditor,  or  the  wife  or  husband  of  a 
creditor,  whose  debt  is  so  charged,  such  creditor 
shall,  notwithstanding,  be  admitted  a  witness  for 
or  against  the  will.  (V.  C.  1873,  c.  118,  §  20.) 
3^.  An  Executor  who  is  an  attesting  Witness  to  the 
Will. 

No  person  shall,  on  account  of  his  being  an  exe- 
cutor of  a  will,  be  incompetent  as  a  witness  for  or 
against  the  wUl.  (V.  C.  1873,  c.  118,  §  21 ;  Coal- 
ter's  ex'or  v.  Bryan  &  ux.  &  als.,  1  Grat.  87,  &c,,  94.) 
41".  Any  other  person  incompetent  as  a  Witness  by 
reason  of  Infamy,  Interest,  or  otherwise. 

No   special  provision  is  made  by  statute  de- 
termining to  what  period  the  incompetency  is  to 
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relate.  As  already  observed,  it  is  probable  that 
our  courts  will  adopt  Ld.  Camden's  view,  and  Qon- 
sider  that  if  the  witness  is  incompetent  at  the'time 
of  attestation,  he  is  not  such  a  witness  as  the  sta- 
tute requires,  and  the  will,  if  it  cannot  be  other- 
wise proved,  is  void.  {Ante,  p.  915,  3°;  Holdfast 
V.  Dowsing,  2  Str.  1254-'5 ;  Platfield  v.  Thorp,  5 
B.  &  Aid.  (7  E.  C.  L.),  789.)  If  the  witness,  be- 
ing competent  at  the  time  of  attestation,  becomes  in- 
competent afterwards,  his  hand-writing  is  to  be 
proved,  as  if  he  were  dead. 
2°-  The  Mode  of  Attestation  of  Wills  proper,  not  Ap- 
pointments under  a  Power. 

Unless  the  will  be  wholly  written  by  the  testator, 
the  signature  shall  be  made,  or  the  will  acknowledged 
by  him  in  the  presence  of  at  least  two  competent 
witnesses,  present  at  the  same  time ;  and  such  wit- 
nesses shall  subsa'ibe  the  will  iji  the  presence  of  the 
testator,  but  no  form  of  attestation  shall  be  necessary. 
(Y.  C.  1873,  c.  118,  §  4.) 

And  here  it  may  be  observed  that  in  England, 
and  in  several  of  these  States,  three  or  more  witnesses 
are  required,  so  that  if  the  will  is  designed  to  pass 
real  property  not  in  Virginia,  since  it  must  be  exe- 
cuted according  to  the  lex  loci  rei  sitae,  it  is  prudent 
to  have  three  or  more,  unless  it  is  known  with 
certainty  that  the  law  is  satisfied  with  a  less  num- 
ber; 
W.  C. 
1'.  Two  or  more  competent  Witnesses  present  at  the 
same  time,  are  required. 

The  witnesses  must  be  present  together  at  some 
time,  when  the  testator  acknowledges  the  signa- 
ture, or  the  instrument  to  be  his  act,  but  not  neces- 
sarily when  they  sxihscribe  their  names.  (Parra- 
more  v.  Taylor,  11  Grat.  220;  Beane  &  ux  v. 
Yerby,  12  Grat.  239,  244:-'5;  Green  &  als  v. 
Grain  &  als,  12  Grat.  257-'8.) 
2^.  The  Signature  must  be  made,  or  the  will  acknow- 
ledged %  testator,  in  presence  of  the  Witnesses. 

It  is  enough  that  the  testator  should  acknow- 
ledge in  the  presence  of  the  witnesses  that  the  act 
was  his  (without  designating  it  as  his  will),  he 
himself,  havi»g  knowledge  of  the  contents  of  the 
instrument,  and  the  design  that  it  should  be  the 
testamentary  disposition  of  his  property.  In  the 
absence  of  any  contrary  proof,  the  acknowledg- 
ment of  the  instrument  is  an  acknowledgment  of 
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its  contents  and  of  its  execution.  If  the  paper 
has  been  subscribed  by  himself,  such  an  acknow- 
ledgment is  a  recognition  and  ratification  of  his 
signature ;  and  if  his  name  has  been  subscribed  by 
another,  such  acknowledgment  is  a  recognition 
and  ratification  of  the  signature  as  having  been 
made  for  him  in  his  presence  and  by  his  direction. 
Of  course  the  will  must  be  signed  before  it  is  at- 
tested. (Rosser,  &c.,  v.  Franklin,  6  Grat.  25j 
Beane  &  ux  v.  Yerby,  12  Grat.  239,  241 ;  Green 
&  als  V.  Grain  *•&  'als,  12  Grat.  257-'8;  Wms. 
Real  Prop.  198-'9,  n  1;  Bac  Abr.  Wills,  (D),  2; 
3  Lom.  Dig.  43  &  seq.) 
3i'.  Witnesses  are  to  Subscribe  the  Will  in  the  Prer 
sence  of  the  Testator. 

The  statute  is  peremptory  in  requii'ing  that  the 
witnesses  shall  Sfxbscrihe  their  names  in  the  pre- 
sence of  tlie  testator,  and  at  his  request.  (V.  C. 
1873,  c.  118,  §  4.)  But  it  is  settled  that  a  sub- 
scribing witness  may  attest  a  will  by  making  his 
mark,  liis  name  being  written  by  another  in  his 
presence  and  at  his  request;  the  validity  of  the 
attestation  depending  upon  the  signing  the  name 
of  the  witness  by  his  authority  and  in  his  presence, 
and  not  upon  the  fact  of  his  making  a  mark,  or 
doing  some  manual  act  in  connection  with  the 
signature.  (Jesse  v.  Parker,  6  Grat.  57.) 
W.  C. 
1'.  The  Object  in  requiring  Witnesses  to  subscribe 
in  the  Presence  of  the  Testator. 

The  object  is  to  guard  against  a  supposititious 
will  fn-om  being  fraudulently  imposed  upon  the 
testator,  instead  of  the  real  one.     (3  Lom.  Dig. 
51 ;  4  Kent  s  Com.  516 ;  2  Greenl.  Ev.  §  678.) 
2'J.  What  is  the  Presence  Required. 

The  idea  ol presence  requires  the  attestation  to 
occur  within  the  range  of  the  testator's  vision  and 
■within  a  reasonable  degree  of  proximity,  in  case  of 
one  who  has  the  faculty  of  siglit.  In  case  of  a  blind 
'  man  proximity  no  doubt  is  one  criterion  of  pres- 
ence, but  what  other  circumstance  must  concur 
therewith  (supposing  the  attestation  to  take  place 
in  the  same  room)  is  not  settled  by  authority,  and 
must  be  decided  wh«n  the  case  occurs.  (3  Lom. 
Dig.  54-5;  Neil  v.  Neil,  1  Leigh,  22;  Boyd  v. 
Cook,  3  Leigh,  32;  1  Redf.  Wills,  54,  57-'8.) 

To  be  in  the  same  room  with  the  testator,  when 
witness  subscribes  the  \^'ill,  is  prima  facie  to  be 
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in  his  presence ;  which,  however,  may  be  repelled 
by  proof  that  the  testator  was  so  situated  rela- 
ti^^ely  to  the  witness  that  he  could  not  see  the  act 
of  attestation,  and  could  not,  without  help,  place 
himself  in  a  position  to  see.  If  he  could  see,  or 
could,  without  help,  place  himself  in  a  position  to 
see,  it  is  immaterial  whether  he  really  did  see  or 
not.  (3  Lorn.  Dig.  52-3  ;  Neil  v.  Neil,  1  Leigh, 
6 ;  Sturdivant  v.  Birchett,  10  Grat.  67, 86 ;  Pollock 
V.  G-lassel,  2  Grat.  439 ;  1  Eedf.  Wills,  245,  &  seq.) 

An  attestation  not  made  in  the  same  room  is 
prima  facie  not  an  attestation  in  his  presence. 
But  this  also  may  be  repelled  by  showing  that 
from  the  position  actually  occupied  by. the  testa- 
tor, he  could  plainly  see  the  act  of  attestation. 
Hence,  where  a  lady  went  to  an  attorney's  office 
to  execute  a  will,  and  the  witnesses  having  seen 
her  execute  it,  as  she  sat  in  her  carriage,  carried 
it  into  the  office  to  attest  it,  it  being  proved  by  a 
person  who  was  in  the  carriage  with  her  that, 
through  the  window  of  the  office  the  testatrix 
might  see  whiit  passed,  it  was  decreed  by  Lord 
Thurlow  that  the  will  was  well  attested.  (Cas- 
son  V.  Dade,  1  Bro.  C.  C.  99 ;  3  Lom.  Dig.  52, 
&c.)  And  so  where  the  testator,  from  the  posi- 
tion occupied  by  him  in  his  chamber,  could  see 
the  act  of  attestation,  through  an  open  door,  at  a 
desk  in  an  adjacent  hall,  notwithstanding  the 
paper  and  the  act  was  partially  concealed  from 
him  by  the  intervening  persons  of  the  witnesses, 
the  will  was  held  to  be  well  executed.  (Nock  v. 
Nock's  Ex' or,  10  Grat.  106.)  But  where  the 
will,  being  attested  in  an  adjoining  room,  the 
testator  from  the  place  wliere  he  actually  was, 
could  not  see  the  act,  but,  if  he  had  been  so  minded, 
could  easily  have  placed  himself  in  a  position  to 
see  it,  it  was  determined,  but  by  a  di^^ded  court, 
not  to  be  duly  attested.  (Moore  v.  Moore's  Ex'or, 
8  Grat.  307.)  The  same  principle  was  applied 
in  Coleman's  Case,  3  Curt.  (7  Eng.  Ec.  E.)  118, 
and  in  Ellis's  Case,  2  Curt.  (7  Eng.  Ec.  K.J  225, 
and  in  Reynolds  v.  Reynolds,  1  Spears.  (So.  Car.) 
253.  See  Shires  v.  Glasscock,  2  Salk.  688; 
Davy  V.  Smith,  3  Salk.  395;  Doe  v.  Manifold, 
1  M.  &.  S.  294;  Winchelsea  v.  Wauchope,  3 
Russ.  (3  Eng.  Ch.j  441;  Tod  v.  Winchelsea,  2  Car. 
&  P.  {12  E.  C.  L. )  488 ;  1  Redf .  Wills,  246,  &  seq.) 

The  case  of  Sturdivant  &  al  v.  Birchett^  10 
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Grat.  67,  introduces  into  this  subject  a  novel  con- 
struction which,  if  it  be  sustained  by  future  de- 
cis'ions,  may  go  far  to  frustrate  the  precautions 
so  jealously  thrown  around  the  making  of  wills. 
In  that  case  the  witnesses,  for  convenience,  took 
the  will  after  it  had  been  executed  by  the  testa- 
tor, into  another  room,  out  of  his  view,  and 
there  subscribed  their  names.  They  then  imme- 
diately, within  one  or  two  minutes,  returned  to 
the  testator  with  the  paper ;  and  one  of  them,  in 
the  presence  of  the  other,  with  the  paper  open 
in  his  hand,  said  to  the  testator,  "Here  is  your 
will  witnessed  ;"  at  the  same  time  pointing  to  the 
names  of  the  witnesses,  which  were  on  the  same 
page,  and  close  to  the  name  of  the  testator.  The 
testator  then  took  the  paper,  looked  at  it,  as  if 
examining  it,  and  then  folded  it  up,  speaking  of  it 
as  his  will.  It  was  held,  by  a  divided  court 
{Allen  and  Daniel,  J's  dissenting)  that,  under 
these  circumstances,  the  recognition  of  their  at- 
testation by  the  witnesses  to  the  testator,  is  sub- 
stantially a  subscribing  of  their  names  in  his  pre- 
sence. 
3°.  Ceremonies  required  in  case  of  Appointments  by 
Will  in  the  exercise  of  a  Power. 

No  appointment  made  lyy  will  in  the  exercise  of 
a  power,  shall  be  valid  unless  the  same  be  so  exe- 
cuted that  it  would  be  valid  for  the  disposition  of 
the  property  to  which  the  power  applies,  if  it  be- 
longed to  the  testator ;  and  every  will  so  executed,, 
except  the  will  of  a  married  vjoman,  shall  be  a  valid 
execution  of  &  power  of  appointment  hy  will,  not- 
withstanding the  instrument  creating  the  power  ex- 
pressly require  that  a  will  made  in  execution  of  such 
power  shall  be  executed  with  some  additional  or 
other  form  of  execution  or  solemnity.  (Y.  C.  1873, 
c.  118,  §  5.)  See  Thorndike  &  als  v.  Reynolds  & 
als,  22  Grat.  21. 
21.  The  Making  of  Wills  of  Chattels;  W.  C. 
1™.  Who  may  Make  Wills  of  "Chattels. 

The  same  persons  may  make  wills  of  chattels  as  may 
make  wills  of  lands,  except  that  with  us  the  age  is  18, 
instead  of  21.     (V.  C.  18Y3,  c.  118,  §  2,  3.) 

At  common  law  a  will  of  chattels  may  be  made,  if 
in  either  case  discretion  he  actually  proved,  by  males 
at  14,  and  by  females  at  12.     (1  Bl.  Com.  463 ;  Ant& 
Yol.  1, 471.) 
2™.  Persons  to  whom,  Chattels  may  he  Bequeathed. 
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Chattels  may  be  bequeathed  to  all  persons  who  are 
sufficiently  designated.  Nor  is  there,  as  in  the  case  of 
lands,  any  disability  to  hold  even  on  the  part  of  alien 
enemies,  nor  of  a  corporation  in  any  case.  (1  Bl. 
Com.  372  ;  Id.  477.) 

3™.  What  Chattels  are  Beqiieathable. 

All  chattels  are  beqneathable  which  the  testator 
may  he  entitled  to  at  his  death  ;  except  that  if  he  is  a 
married  man,  he  cannot  hy  will  deprive  his  wife  of 

N  her  paraphernalia  (apparel  and  ornaments,  2  Bl. 
Com.  436.)  Nor  of  her  distributive  share  of  his  per- 
sonalty, vnthout  her  consent.  She  may  renounce 
any  provision  made  for  her  in  her  husband's  will 
within  one  year  frord  its  probate,  and  then,  or  if  no 
provision  is  made  for  her  by  the  will,  she  shall  have 
such  share  of  his  personal  estate  as  if  he  had  died  in- 
testate.    (V.  C.  1873,  c.  119,  §  12, 10, 13 ;  Id.  c.  118, 

§  11.) 
4"'.  What  Ceremonies  are  required  for  'Wills  of  Chattels. 
Wills 'of  chattels,  at  common  law,  required  no  writ- 
ing whatever.     However  large  the  value  of  the  chat- 
tels, the  will  might  be  merely  verbal  or  nuncupative, 
as  it  was  technically  called.     And  this  continued  to  be 
the  law  imtil  A.   D.   1678,  when  by  the  statute   of 
frauds  and  perjuries  (29  Car.  II,  c.  3),  wills  of  chat- 
tels were  required  to  be  for  the  most  part  in  writing ; 
W.  C. 
1°.  Doctrine  at  Common  Law. 

Wills  of  chattels  required  no  wnting ;  but  might 
be  in  all  cases  verbal  or  nuncupative.     (2  Bl.  Com. . 
500  iz  seq  ;  Wentworth  Ex'ors,  11,  14;  Wms.  Pers. 
Prop.  413  &  seq.) 
2°.  Doctrine  by  Statute  ;  W.  C. 
1°.  Doctrine  by  Statute  in  England. 

The  statute  of  frauds  and  perjuries  (29  Car.  II, 
c.  3,  §  19-21,  A.  D.  1678),  enacted  that  verbal  or 
nuncupative  trills  of  chattels  exceeding  £30  should 
be  valid  in  only  three  cases,  viz  :'  in  case  of — 
(1),  Mariners  at  sea; 
(2),  Soldiers  in  actual  service  ; 
(3),  Persons  in  extremis. 

In  all  otJier  cases  (supposing  the  vahie  to  exceed 
£30),  they  were  required  to  be  in  writing  ;  but  no 
signing  by  the  testator,  nor  attestation  of  witnesses 
was  prescribed.  But  both  these  requirements  are 
exacted  by  statute,  7  Wm.  IV,  and  1  Vict.  c.  26, 
explained  by  15  &  16  Vict.  c.  24.  (Wms.  Pers. 
Prop.  415-'16  ;  2  Bl.  Com.  500,  501.) 
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2°.  Doctrine  by  Statute  in  Virginia. 

In  Yirginia  an  enactment  similar  to  29  Car.  II, 
c.  3,  §  19-21,  existed  for  many  years,  until  1835, 
when  the  case  of  Worshara's  Adm'r  v.  "Worsham's 
,         Ex'or,  5  Leigh,  589,  occasioned  so  much  uneasiness, 
by  presenting  sharply  the  danger  of  fraud  in  such 
a  state  of  the  law,  as  led  to  the  act  of  1834:-'5,  per- 
fected at  the  revisal  of  1849,  into  its  present  form. 
The  existing  statute  enacts  that  wills  of  chattels 
shall  be  executed  with  like  forms  and  ceremonies  as 
wills  of  lands,  and  allows  but  two  out  of  the  three 
exceptions  prescribed  by  the  English  statute,  namely : 
(1),  Wills  of  Mariners  at  sea;  and, 
(2),  Wills  of  soldiers  in  actual  service ;  which 
may  be  still  verial  or  nuncupative.    (Y.  C.  1873,  c. 
118,  §  6.) 
21^.  The  Kevocation  of  Wills. 

Wills  of  all  kinds  are  in  their  nature  revocable,  or 
ambulatory,  as  it  is  styled,  and  cannot  by  the  most  ex- 
press words  be  made  otherwise,  although,  to  be  sure,  a 
contract  may  be  disguised  under  the  name  and  appear- 
ance of  a  will,  which,  according  to  the  nature  of  con- 
tracts, will  be  irrevocable.  Originally,  in  England, 
even  wills  of  lands  might  have  been  revoked  by  words 
only,  the  statutes  of  wills  (32  &  34  Henry  YIII,)  being 
silent  as  to  revocations.  (Lawsou  v.  Morrison  &  al,  2 
Am.  L.  C.  643.)  The  statute  of  frauds,  however,  (29 
Car.  II,  c.  3,  §  6,)  provided  against  the  mischief  which 
would  have  ensued,  had  the  omission  continued,  by  en- 
acting that  no  devise  in  writing  should  be  revoked,  ex- 
cept by  some  ■  other  will,  codicil,  or  writing,  or  by  burn- 
ing, tearing,  cancelling,  or  obliterating  the  same  by  the 
testator,  or  in  his  presence,  and  by  his  direction.  But  to 
these  modes  of  revocation  the  courts  of  chancery  added, 
by  construction  and  implication,  two  others,  namely,  by 
a  subsequent  change  of  estate  on  the  part  of  the  testa- 
tor, and  by  a  suljsequent  marriage  and  birth  of  a  child, 
which  latter  circumstances  however,  those  courts  held 
to  afford  a  mere  presumption,  wlijch  might  be  repelled, 
either  by  other  circumstances,  or  by  declarations  to  the 
contrary.  (3  Lom.  Dig.  100,  101 ;  Bac.  Abr.  ^ills,  (H), 
1.)  The  subsequent  change  in  the  manner  of  holding  the 
estate  (as  if  he  should  sell  and  afterwards  buy  it  back 
again),  operated  a  conclusive  revocation,  not  on  the  basis 
of  the  testator's  intention,  which  was  wholly  immaterial, 
but  on  the  ground  that  the  statute  of  wills  did  not  en- 
able one  to  devise  what  he  had  not  at  the  making  of  the 
will. 
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In  Yirginia  our  statutes  have  adopted  a  similar  policy 
of  prescribing  the  modes  of  revoking  wills,  only  they 
have  declared  what  shall  be  implied,  as  well  as  express, 
revocations  of  wills.  (V.  C.  1873,  c.  118,  §  7  to  10, 17, 
18.)  The  subject  may  accordingly  be  considered  under 
the  two-fold  division  of  (1),  Express  revocations ;  and 
(2),  Implied  revocations ; 
W.  C. 
1^  Express  Kevocation  of  Wills  in  Virginia. 

"No  will  or  codicil,  or  any  part  thereof,"  says  the 
statute,  "  shall  be  revoked,  unless  under  the  preceding 
section  (that  is,  impliedly,  by  Tnarrlage,  with  some 
qualiiication),  or  by  a  subsequent  will  or  codicil,  or  by 
some  writing  declaring  an  interdion  to  revoke  the  same, 
and  executed  in  the  manner  in  which  a  will  is  required 
to  be  executed,  or  by  the  testator,  or  some  person  in  his 
presence,  and  by  his  direction,  cutting,  tearing,  burning, 
obliterating,  cancellhig,  or  destroying  the  same,  or  the 
signature  tliereto,  with  the  intent  to  revoked  (Y.  C. 
^1873,  c  118,  §  8.)  Although,  notwithstanding  this 
emphatic  language,  the  statute  itself  in  subsequent 
sections  (§  17,  18,)  provides  for  an  implied  revocation, 
qualifiedly,  in  addition  to  that  MTOught  by  marriage, 
namely,  by  the  subsequent  birth  (after  the  making  of 
the  will),  of  children,  who  are  pretermitted  thereby  (V. 
C.  1873,  c.  118,  §  17,  18),  as  we  shall  presently  see,  in 
connection  with  implied  revocations. 

See  Lawson  v.  Morrison  ife  al.  (2  Dall.  286),  2  Am. 
L.  C.  638,  643,  &  seq.,  in  which  most  of  the  cases  touch- 
ing the  revocation  of  wills  are  cited ; 
W.  C. 
1".  Express  Revocations  by  Subsequent  Will  or  Codicil 
in  writing,  executed  like  a  Will. 
See  V.  C.  1873,  c.  118,  §  8. 

A  subsequent  will  or  codicil,  duly  executed,  operates 
as  a  revocation  of  a  former  one,  in  all  cases  where  it 
contains  an  express  clause  revoking  all  former  walls, 
or  where  it  makes  a  different  and  incompatible  dispo- 
sition of  the  land  devised  by  the  former  one.  (3  Lorn. 
Dig.  102.) 

The  intention  to  revoke  is  what  gives  effect  to  the 
revocation,  and  therefore,  where  such  an  intent  appears, 
the  subsequent  will  or  codicil  will  operate  a  revocation 
of  the  prior  will,  notwithstanding  such  subsequent 
will,  &c.,  may  be  void  from  disability  in  the  devisee  to 
take,  as  where  it  is  to  the  poor  of  the  parish  of  C,  or 
to  an  unincorporated  association,  &c.,  in  which  cases 
the  devise  is  ineffectual  by  reason  of  the  uncertainty 
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of  the  intended  beneficiaries.  Hence,  also,  if  there 
be  no  clause  of  express  revocation  in  the  suTjsequent 
will,  and  the  disposition  of  the  property  be  not  incon- 
sistent with  the  former  will,  there  is  no  revocation  of 
the  former,  but  both  are  2;ood.  (3  Lom.  Dig.  102-'3  ; 
Coward  v.  Marshall,  2  Cro.  (Eliz.)  721.) 

From  the  principle  just  stated  it  follows  that,  al- 
though it  appears  in  proof,  and  be  found,  that  there 
was  a  subsequent  will,  but  it  does  not  appear  what 
were  its  contents,  or  whether  it  even  revoked  the  pre- 
vious -svill,  or  made  a  disposition  of  the  property  incom- 
patible therewith,  there  is  no  revocation,  not  even 
though  it  be  found  that  the  disposition  was  diflferent, 
but  in  what  jjdrticulars  is  unknown.  (3  Lom.  Dig. 
103-'4 ;  Hitchins  v.  Basset,  2  Salk.  592,  &  n  (a),  and 
cases  cited  in  note ;  Goodright  v.  Harwood,  3  Wils. 
497,  511,  &  seq.  See  Glasscock  v.  Smithers,  1  Call, 
479;  Bates  v.  Holman,  ex'or,  &c.,  3  H.  &  M.  502; 
Hylton  V.  Hylton,  1  Grat.  161.) 
2™.  Express  Revocation  of  Wills  by  Declaration  in  Writ- 
ing declaring  such  an  intent,  and  executed  like  a  Will. 

The  statute,  29  Car  II,  c.  3,  makes  a  difference  be- 
tween the  mode  of  executing  a  idll,  (as  to  which  §  5 
requires  that  the  witnesses  should  subscribe  in  the 
presence  of  the  testator^  and  a  revocatory  declaration 
in  vxr'ding,  as  to  which  §  6  requu-es  that  the  devisor 
should  sign  in  the  presence  of  the  witnesses,  without 
requii'ing  that  the  witnesses  should  subscribe  in  the 
testcdor's  j>>'ese>ice.  And  this  difference  led  to  some 
subtle  distinctions.  Thus,  it  was  lield  that  whilst  a 
will  might  be  revoked  by  a  written  declaration,  al- 
though the  witnesses  did  not  subscribe  in  the  testator's 
presence,  yet  it  would  not  be  revoked  by  an  instrument 
intended  to  operate  as  a  v:iU,  and  containing  a  clause 
of  revocation,  which  the  attesting  witnesses  did  not 
subscribe  in  the  testator's  presence ;  and  that,  not  be- 
ing valid  as  a  will,  for  which  it  was  designed,  it  could 
not  be  treated  as .  a  good  writing  to  revoke  the  first 
will,  it  being  the  sole  purpose  of  such  a  writing  to  re- 
voke or  destroy  a  previous  will,  and  not  to  make  a 
new  disposition  of  property.  (3  Lom.  Dig.  108— '9  ; 
Onions  v.  Tyrer,  1  P.  Wms.  344 ;  S.  C.  2  Vern.  741.) 

A  similar  embarrassment  arose,  with  a  like  result, 
while  a  diversity  existed  (as  was  the  case  in  Virginia 
for  some  years  subsequent  to  1834— '5)  between  the 
ceremonies  prescribed  for  making  wills  and  revocations- 
of  wiUs  of  chattels.  Under  that  state  of  the  law,  a 
testator  who  had  made  a  will  of  chattels  proposed  tO' 
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revoke  it  by  what  was  intended  as  a  new  will,  making 
a  different  disposition  of  the  property,  and  containing 
a  clause  of  revocation.  But  the  latter  instrument  was 
not  duly  executed  as  a  will,  although  if  it  had  been  a 
mere  writing  of  revocation  it  would  have  been  sufficient. 
It  Avas  held  that  it  could  not  operate  in  the  latter  way. 
(Barksdale  v.  Barksdale,  V2  Leigh,  535.  See  Bates 
V.  Holman's  ex'or,  3  H.  &  M.  502.)  • 

Our  present  statute  obviates,  as  we  have  seen,  all 
diversities  of  this  kind,  requiring  the  revoking  decla- 
ration to  be  executed  like  a  will,  just  as  the  revoking 
will  or  codicil  is.  (V  C.  1873,  c.  118,  §  8.) 
3™.  Express  Bevocation  of  Wills  by  Testator,  or  some 
person  in  his  presence,  and  by  his  direction,  cutting, 
tearing,  hurning,  obliterating,  cancelling  or  destroying 
the  same,  or  the  signature  thereto,  with  the  intent  to 
revoke. 

See  V.  C.  1873,  c.  118,  §  8. 

In  order,  by  this  means,  to  effect  the  revocation  of 
a  will,  there  must  be  done  some  one  of  the  acts  speci- 
fied, however  slight  it  may  be,  and  with  the  specified 
intent.  Mere  words  and  directions,  how  pointed  and 
peremptorj^  soever,  will  not  suffice.  (3  Lorn.  Dig.  113 
-'14,  122  ;  Pemberton  v.  Pemberton,  13  Yes.  290  ; 
Malone  v.  Hobbs,  1  Bob.  346 ;  Bates  v.  Holman,  3 
H.  &  M.  502 ;  Boyd  v.  (Jook,  3  Leigh,  32 ;  Doe  v. 
Harris,  6  Ad.  &  El.  (33  E.  C.  L.)  209.) 

Hence,  where  a  blind  man  orders  his  will  to  be  de- 
stroyed, and  believes  that  it  is  destroyed  accordingly, 
but  no  act  is  done  towards  its  destruction,  it  is  not  a 
revocation.  (Boyd  v.  Cook,  8  Leigh,  32.)  And  so, 
where  a  testator  destroyed  a  codicil,  and  directed  a 
will  in  another  person's  custody  to  be  also  destroyed, 
but  no  act  towards  it  was  done,  it  was  no  revocation. 
(Malone  v.  Hobbs,  1  Bob.  346.) 

On  the  other  hand,  any  of  the  acts  mentioned,  how- 
ever slight  they  may  have  been,  if  accompanied  by  the 
intent  to  revoke,  and  the  testator,  with  that  intent,  has 
done  all  he  designed  to  do,  in  pursuance  of  his  purpose, 
the  revocation  is  thereby  accomplished ;  but  not  if  he 
abandons  his  purpose  before  he  completes  the  act  which 
he  designed.  (3  Lom.  Dig.  116-'17;  Bibb  v.  Thomas, 
2  Wm.''Bl.  1064 ;  Doe  v.  Perkes,  3  B.  &  Aid.  (5  E. 
C.  L.)  489.) 

And  where  a  will  is  found  after  the  testator's  death, 
among  his  repositories,  mutilated  or  defaced,  it  is  pre- 
sumed to  have  been  done  by  himself,  and  done  anirno 
revocandi.     (3  Lom.  Dig.  124.)     So,  also,  where  the 
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testator  has  his  will  in  his  own  custody,  and  after  his 
death  it  cannot  be  found,  the  presumption  is  that  he  de- 
stroyed it  himself.  And  if  there  be  duplicates  in  the 
hands  of  different  persons,  and  that  copy  in  his  own 
custody  be  not  found  after  his  death,  all  are  revoked, 
for  all  together  constitute  but  one  will.  (3  Lom.  Dig. 
124 ;  Lawson  v.  Morrison,  2  Am.  L.  C.  653,  &  seq. ; 
Appling  V.  Eades,  1  Grat.  286.) 

It  appears  that  if  a  testator  who  has  duplicates  of 
his  will  m  his  possession,  cancels  or  destroys  one  of  them, 
and  preserves  the  other  inJts  original  condition,  the  pre- 
sumption is  in  favor  of  a  revocation;  but  it  may  be  re- 
butted by  evidence  that  such  was  not  the  intent,  (Pem- 
berton  v.  Pemberton,  13  Ves.  310 ;  Hoberts  v.  Round, 
3  Hagg.  (5  E.  E.  R.)  548  ;  Utterson  v.  Utterson,  3  Ves.  & 
B.  122.)  But  where  he  destroys  or  cancels  the  onl-j/  copy 
in  his  possession,  the  presumption  of  revocation  is  so 
strong  that  nothing  short  of  the  most  direct  and  positive 
evidence  will  justify  the  inference  that  an  outstanding 
duplicate  is  not  within  the  scope  of  the  revoking  inten- 
tion. (Rickards  v.  Mumford  &  al,  2  Phil.  (1  Eng.  Ec. 
R.)  23  ;  Colvin  v.  Eraser,  2  Hagg.  (4  Eng.  Ec.  R.)  266.) 

Revocation  of  every  sort  depends  on  intention,  to  be 
derived,  when  the  revocation  is  by  subsequent  will  or 
declaration  in  writing,  from  the  words,  interpreted  ac- 
cording to  law  ;  and  when  by  the  cancellation  or  destruc- 
tion of  the  will,  from  the  surrounding  circumstances, 
and  the  act  done.  And  although,  when  the  revocation 
is  by  words  contained  in  writings,  parol  evidence  is  not 
admissible  to  alter  their  meaning,  yet  it  may  often  be 
employed  to  j^rove  circumstances  which  will  rebut  the 
prima  facie  inferences  to  be  gathered  ti'om  words  or 
conduct,  showing  that  the  imputed  intention  did  not  ex- 
ist, or  that  it  really  applied  to  something  else,  and  not 
to  the  instrument  cancelled,  destroyed,  or  revoked. 
Thus,  if  the  revocation  appear  to  have  been  founded  on 
a  misapprehension  of  existing  circumstances,  as  upon  a 
mistaken  impression  in  respect  to  the  death  of  a  former 
legatee,  whether  it  be  derived  from  words  or  acts,  the  re- 
vocation is  inoperative.  This  principle  receives  an  apt 
illustration  in  the  case  of  Campbell  v.  French,  3  Ves. 
Jun'r,  321.  A  testator  residing  in  London,  by  wiU 
dated  August,  1790,  gave  a  legacy'  of  £500  each  to  the 
grandson  and  grandaughter  of  his  sister,  the  parties  be- 
ing described  as  residing  in  Virginia;  and  5th  January, 
1791,  added  a  codicil  revoking  the  bequest,  the  legatees 
"  heijng  all  dead."  The  legatees  were  not  dead,  and 
Lord  Chancellor  Loughborough  held  that  the  legacies 
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were  not  revoked.  See,  also,  Moresby's  Case,  1  Hagg. 
(3  Eng.  Eg.  R.)  378;  Evans  v.  Evans,  10  Ad.  &  El. 
(37  E.  C.  L.)  228 ;  and  Lawsou  v,  Morrison,  2  Am.  L. 
C.  648-'9. 

And  so,  when  any  of  the  words  or  clauses  in  a  will 
are  erased,  merely  for  the  purpose  of  substituting  others 
which  cannot  legally  take  effect,  the  purpose  of  revoca- 
tion will  be  considered  subsidiary  to  that  of  substitution, 
and  both  will  fail  oi  effect  together.  (Short  v.  Smith, 
4:  East.  419  ;  Locke  v.  James,  11  M.  &  W.  901 ;  Kip- 
pin's  goods,  2  Curt.  (7  Eng.  Ec.  E.)  332.) 
2\  Implied  Revocations  of  "Wills  in  Yirginia. 

In  England,  as  we  have  seen,  implied  revocations  of 
wills  arose  not  out  of  the  terras  of  the  statute  of  frauds 
(29  Car.  II,  c.  3,  §  5,  6),  but  in  spite  of  very  positive  pro- 
visions in  that  statute  to  the  contrary,  out  of  the  construc- 
tion of  the  courts  of  chancery.  The  courts,  both  of  law 
and  equity,  from  the  time  of  tire  enactment  of  the  statutes 
of  wills  (32  &  34:  Hen.  VIII),  had  assimilated  wills  of 
lands  to  conveyances,  and  were  therefore,  by  that  con- 
struction, obliged  to  consider  them  as  embracing,  not 
such  lands  as  the  testator  might  own  at  his  death  (as  was 
the  construction  of  wills  of  chattels),  but  such  only  as  he 
possessed  at  the  date  of  tJie  will.  Hence,  if  at  any  time 
after  making  his  will,  he  sold  the  lands  then  owned  by 
him,  the  will  could  no  longer  be  applicable  to  them,  al- 
though he  should  afterwards  re-acquire  them,  and  die 
seised  thereof.  And  so,  any  alteration  of  the  testator's  es- 
tate after  the  making  of  the  will  would  have  in  like  man- 
ner the  effect  to  defeat  the  will,  at  least  ^to  tanto,  that  is, 
to  the  extent  of  the  alteration.  Thus  arose  one  of  the 
instances  of  implied  revocation.  (3  Lorn.  Dig.  132  & 
seq ;  Lawson  v.  Morrison,  2  Am.  L.  C.  668  &  seq ;  Bac. 
Abr.  Wills  (H),  1.)  And  this  implication  long  existed 
under  the  Virginia  statute  (Hughes  v.  Hughes'  Ex'or,  2 
Munf.  209  ;  King's  Ex'ors  v.  Sheffey's  Adm'r,  8  Leigh, 
619);  but  since  1st  July,  1850,  we  have  a  provision  (taken 
from  7  Wm.  IV,  and  1  Vict.  c.  26,  §  23,)  that  no  convey- 
ance or  other  act,  subsequent  to  the  execution  of  a  will 
shall,  unless  it  be  an  act  by  which  the  will  is  revoked,  pre- 
vent its  operation,  with  respect  to  such  interest  in  the  es- 
tate comprised  in  the  will  as  the  testator  may  have  power 
to  dispose  of  by  will  at  the  time  of  his  death.  (V.  C 
1873,  c.  118,  §  10.) 

Another  constructive  revocation  the  courts  of  equity 
derived,  notwithstanding  the  peremptory  language  of  the 
'    statute  of  frauds  (29  Car.  II,  c.  3,  §  6),  from  considera- 
tions of  doinestic  duty  and  convenience  where,  after  t£e 
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making  of  the  will,  the  testator,  if  a  woman,  married,  or 
if  a  man,  married  and  had  a  child  horn.  This,  however, 
was  founded  upon  a  mere  presumption  of  a  purpose  on 
the  testator's  part  to  put  the  will  aside,  in  order  to  provide 
for  persons  who  had  become  thus  intimately  connected 
with  him  ;  and  in  the  woman's  case,  upon  the  additional 
consideration  that  a  will  is  in  its  nature  ambulatory,  and 
as  after  marriage  she  could  not  change  it,  if  it  were  not 
revoked  by  the  marriage,  it  would  be  practically  not  a. 
will,  but  a  grant.  (3  Lorn.  Dig.  125,  132 :  Bac.  Abr. 
Wills,  &c.  (H),  1;  Spr^ge  v.  Stone,  2  Ambl.  721; 
Phaup  &  als  v.  Wooldridge  &  als,  14  Grat.  334.)  See- 
ing, therefore,  that  the  implication  is  founded  upon  a.j>re- 
sutnption  of  intention,  the  courts  held  that  it  might  be  re- 
pelled, as  we  have  seen,  by  showing  that  no  such  inten- 
tion existed,  either  by  express  declarations,  or  by  circum- 
stances, as  that  the  wife  and  children  were  adequately 
provided  for  otherwise.  (Bac.  Abr.  Wills,  (H)  1 ;  3  Lorn. 
Dig.  126-'7  &  seq;  Wilson  v.  ilootes,  1  Wash.  140; 
Terby  v.  Yerby,  3  Call.  289.  But  see  Doe  v.  Lancashire, 
5  T.  R.  49 ;  Marston  v.  Eoe,  8  Ad.  &  El.  (35  E.  C.  L.) 
.14;  Phaup  v.  Wooldridge,  14  Grat.  334;  Lawson  v. 
Morrison,  2  Am.  L.  C.  665  &  seq.) 

The  principle  of  this  latter  construotive  revocation  is 
incorporated  into  the  Code  of  Yirgmia,  but  with  material 
modifications      (V.  C.  1873,  c.  118,  §  7,  17,  18) ; 
W.  C. 

1™.  Revocations  of  wills  in  Virginia,  Im,iplied  from  Mar- 
riage. 

Ev'ery  will  made  by  a  man  or  woman,  says  the  statute, 
shall  be  revoked  by  his  or  her  marriage,  except  a  will 
made  in  exercise  of  a  power  of  appointment,  when 
the  estate  thereby  appointed  would  not,  in  default  of 
such  appointment,  pass  to  his  or  her  heir,  personal  re- 
presentative, or  next  of  kin.  (Y  C.  1873,  c.  118,  §  7 
[taken  from  7  Wm.  lY,  and  1  Yict.  c.  26,  §  18].) 

Under  this  statute,  marriage  by  itself,  apart  from  the 
birth  of  issue,  operates  an  absolute  and  not  a  merely 
presumptive  revocation  of  the  will,  save  in  the  excepted 
cases.  Indeed,  the  latter,  if  not  the  better  opinion, 
prior  to  the  enactment  of  the  statute  of  7  Wm.  lY,  and  1 
Yict.  c.  26  §  18,  was  that  the  revocation  was  absolute, 
and  incapable  of  being  repelled  by  any  proof  of  in- 
tention on  the  testator's  part  not  to  alter  his  will.  Neither 
the  English  nor  the  Yirginian  statute  admits  of  any  doubt 
on  this  point.  Save  in  the  excepted  cases,  the  revoca- 
tion wrought  by  marriage  is  invariable  and  without  quali- 
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fication.  (Phaup  &  als  v.  Wooldridge  &  als,  14  Grat. 
332;  Lawson  v.  Morrison,  1  Am.  L.  C.  665,  & 
seq.) 

The  instance  excepted  stands  on  obvious  grounds. 
The  purpose  of  the  revocation  is  to  provide  for  the  con- 
sort and  family ;  but  in  the  case  supposed,  if  tlie  appoint-  • 
ment  were  revolted,  tlie  estate  appointed  would  not  enure 
to  the  benefit  of  the  consort  and  family ;  and  so,  the 
design  of  the  revocation  failing,  none  taltes  place. 
2™.  Revocation  of  Wills  in  Virginia,  implied  from  the 
Birth  of  Subsequent  Children,  Pretermitted  but  not 
Disinherited. 

The  provision  of  our  statute  upon  this  subject  is  as 
follows:  "If  any  person  die  leaving  a  (ihild,  or  his  wife 
enceinte  of  a  child  which  shall  be  born  alive,  and  leav- 
ing a  ^vill  made  when  such  person  had  no  child  living, 
wherein  any  child  he  might  liave  is  not  provided  for  or 
mentioned,  such  will,  except  so  far  as  it  provides  for 
the  payment  of  the  debts  of  the  testator,  shall  be  con- 
strued as  if  the  devises  and  bequests  therein  had  been 
limited  to  take  effect,  in  the  event  that  the  cliild  shall 
die  under  the  age  of  twenty-one  years,  unmarried  and 
witliout  issue."     (V.  C.  1873,  c.'llS,  §  17.) 

And  again :  "  If  a  will  be  made  when  the  testator 
has  a  child  living,  and  a  child  be  born  afterwards,  such 
after-born  child,  or  any  descendant  of  his,  if  not  pro- 
vided for  by  any  settlement,  and  neither  provided  for 
nor  expressly  excluded  by  the  will,  but  only  preter- 
mitted, shall  succeed  to  such  portion  of  the  testator's 
estate  as  he  would  have  been  entitled  to  if  the  testator 
had  died  intestate,  towards  raising  which  jDortion  the 
devisees  and  legatees  shall,  out  of  what  is  devised  and 
bequeathed  to  them,  contribute  ratably,  either  in  kind 
or  in  money,  as  a  court  of  equity  in  the  particular  case 
may  deem  most  proper.  But  if  any  such  after-born 
child,  or  descendant,  die  under  the  age  of  twenty-one 
years,  unmarried  and  without  issue,  his  portion  of  the 
estate,  or  so  much  thereof  as  may  remain  unexpended 
in  his  support  and  education,  shall  revert  to  the  person 
to  whom' it  was  given  by  the  will."  (Y.  C.  1873,  c. 
118,  §18;) 
W.  C. 
1°.  "Where  there  are  no  Children  at  the  Date  of  the 
Will. 

The  will,  except  so  far  as  it  provides  for  the  testa- 
tor's  debts,  shall  be  construed  as  if  the  devises  and 
bequests  therein  had  been  limited  to  take  effect,  in 
the  event  that  the  child  shall  die  under  the  age  of 
59 
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twenty-one  years,  unmarried  and  without  issue.     (V> 
C.  1873,  c.  118,  §  17.) 

See  3  Lorn.  Dig.  129  &  seq. ;  Terby  v.  Yerby,  3 
Call,  334;  Savage  v.  Hears  &  ux,  2  Kob.  570. 
2".  Where  there  are  Children  at  the  Date  of  the  Will, 
and  Others  are  Born  afterwards. 

Such  after-born  child,  or  any  descendant  of  his,  if 
not  provided  for  by  any  settlement,  and  neither  pro- 
vided for  nor  expressly  excluded  by  the  will,  but  only 
pretermitted,  shall  succeed  to  such  portion  of  the  tes- 
tator's estate  as  he  would  have  been  entitled  to  if  the 
testator  had  died  intestate  ;  towards  raising  which 
portion  the  legatees  and  devisees  shall,  out  of  what 
is  given  them,  contribute  ratably.  But  if  such  after- 
born  child,  or  descendant,  die  under  twenty-one,  un- 
married, and  without  issue,  his  portion,  or  so  much 
thereof  as  may  remain  unexpended  in  his  support  and 
education,  shall  revert  to  the  person  to  whom  it  was 
given  by  the  will.     (V.  C.  1873,  c.  118,  §  18.) 

This  statute,  thus  providing  for  pretermitted  chil- 
dren born  in  the  testator's  life-time,  but  after  the  mak- 
ing of  the  will,  having  been  fisst  enacted  December 
5th,  1794,  is  not  applicable  to  the  case  of  a  testator 
who  made  his  will  and  died  prior  to  that  date,  as  in 
October  1794.  In  such  a  case,  a  child  so  situated 
was  considered  in  Savage  v.  Hears  &  ux,  2  Eob.  570, 
to  be  wholly  disinherited,  and  left  portionless.  In 
Armistead  v.  Dangerfield,  3  Hunf .  20,  the  after-born 
child  was  posthumous,  and  was  therefore  within  the 
statute,  as  it  then  was;  and  a  com'se  was  adopted  by 
the  court,  in  order  to  raise  such  child's  portion,  ex- 
actly conformable  to  that  now  prescribed  by  the  stat- 
ute above  cited. 
3''.  The  Ke-publication  of  Wills  in  Yii-ginia. 

What  is  meant  precisely  by  the  publication  of  a  will 
is  not  entirely  clear.  It  is  supposed  to  be  the  declara- 
tion by  which  a  person  designates  that  he  means  to  give 
effect  to  a  paper  as  his  will,  although  it  does  not  seem  to 
be  necessary  that  he  should  describe  it  as  being  his  will ; 
and  his  silently  signing  it,  and  procuring  witnesses  duly 
to  attest  it  according  to  the  statute,  would  doubtless  be  a 
sufficient  declaration.  (Hoodie  v.  Reid,  7  Taunt.  (2  E. 
C.  L.)  355;  Lawson  v.  Horrison.  2  Am.  L.  C.  675.)  * 
Prior  to  the  Stat.  29  Cai-r.  II,  c.  3  (which  in  terms 
placed  the  re-publication  of  wills  on  the  same  footing  as 
their  execution),  any  act  or  expression  was  sufficient  to 
set  up  even  a  revoked  will  (not  physically  destroyed), 
which  showed  an  intention  to  treat  the  will  as  a  valid 
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and  subsisting  instrument.  Thus,  in  that  state  of  the 
law,  the  subsequent  verbal  "allowance^"'  of  a  will  was 
held  a  sufficient  re-publication  to  pass  after-acquired 
lands ;  as  was  also  a  parol  declaration  that  after-acquired 
lands  should  go  with  others  previously  devised.  Ke- 
publieation,  apart  from  and  prior  to  the  statute  of  frauds, 
was  in  fact  the  converse  of  a  revocation,  and  like  it,  was 
open  to  the  whole  range  of  parol  evidence.  (Beckford 
V.  Parnecott,  2  Cro.  (Eliz.)  493;  Barnes  v.  Crowe,  1 
Yes.  Jun'r,  497:  Lawson  v.  Morrison,  2  Am.  L.  C.  674 
&  seq.) 

The  statute  of  wills,  in  Virginia,  seems  undoubtedly 
to  contemplate  that  the  re-publication  of  wills  shall  be 
accompained  by  the  same  formalities  as  the  original  ex- 
ecution of  them. 

E.e-publication  is  of  two  kinds,  express  and  construc- 
tive. Express,  where  the  testator  repeats  those  cere- 
monies which  are  required  for  the  valid  execution  of  a 
will,  with  the  avowed  design  of  re-publishing  it,  which 
appears  to  be  in  all  cases  required  in  Virginia  (V.  C. 
1873,  c.  118,  §  9,  22) ;  constructive,  where  a  testator,  for 
some  other  purpose,  makes  a  codicil  to  his  will;  in 
which  case  the  effect  of  the  codicil,  independently  of 
statute,  is,  if  it  contains  no  internal  evidence  of  a  con- 
trary intention,  to  re-publish  the  will,  and  thus  bring  it 
down  to  the  date  of  the  codicil  (3  Lom.  Dig.  153  &  seq; 
Lawson  v.  Morrison,  2  Am.  L.  C.  676.)  The  present 
Code,  which  took  effect  1st  July,  1850,  (adopted  from  7 
Wm.  IV,  and  1  Vict.  c.  26,  §  22),  seems  to  be  intended 
to  modify  the  doctrine  as  to  codicils,  by  enacting  that 
when  a  will  is  revived  by  a  codicil,  it  shall  be  so  revived 
only  to  the  extent  to  which  an  intention  to  revive  the 
same  is  shown.  (V.  C.  1873,  c.  118,  §  9;  3  Lom.  Dig. 
173.) 

It  is  a  vexed  question  whether,  if  a  subsequent  will 
revokes  a  former  will,  and  be  itself  revoked,  the  former 
is  thereby  revived.  And  upon  that  point  a  reasonable 
distinction  appears  to  be  taken  between  those  acts  of  re- 
vocation of  the  first  will  which  are  not  essentially  testa- 
mentary in  their  nature,  but  absolute  (e.  g.  by  cancella- 
tion or  destruction,  &c.,  or  by  revocatory  declaration  in 
writing),  and  those  which  are  contained  in  subsequent 
wills,  &c.,  which  in  their  natui-e  are  ambidatory  and 
revocable ;  the  better  opinion  being,  as  it  seems,  that  the 
effect  of  an  absolute  or  unconditional  revocation  is  final^ 
and  cannot  be  annulled  or  varied  by  any  evidence  of  a 
subsequent  change  of  intention,  short  of  a  re-publication 
or  re-execution;  whilfitif  the  revocation  be  by  a,  subse- 
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quent  willj  its  own  ambulatory  and  revocable  character 
is  communicated  to  all  acts  of  wliich  it  is  made  the  me- 
dium, and  that,  therefore,  the  cancellation  or  other  re- 
vocation of  a  revoking  'will  is  to  be  regarded  as  a  revival 
of  that  which  it  revoked.  (Burtinshaw  v.  Gilbert,  1 
Cowp.  49 ;  Goodright  v.  Glazier,  4  Burr.  2512 ;  S.  C. 
1  Cowp.  87;  Walton  v.  Walton,  7  Johns.  Oh.  E.  258; 
Lawson  v.  Morrison,  2  Am.  L.  C.  660  &  seq.) 

This  question  is  effectually  put  at  rest  in  Virginia  by 
the  statute  just  referred  to,  which  declares  that  "no  will, 
or  codicil,  or  any  part  thereof,  which  shall  be  in  any 
manner  revoked,  shall,  after  being  revoked,  be  revived 
otherwise  than  by  the  re-execution  thereof,  or  by  a  codi- 
cil executed  in  manner  hereinbefore  required,  and  then 
only  to  the  extent  to  which  an  intention  to  revive  the 
same  has  been  shown."  (V.  C.  1873,  c.  118,  §  9;  3 
3  Lom.  Dig.  152;  1  Lom.  Ex.  131-'2;  Mayor  v.  Wil- 
liams, 3  Curt.  (7  E.  E.  E.)  432.) 

Ee-publication  of  a  will  has  a  two-fold  effect:  first, 
To  give  the  will  all  the  effect  of  a  will  made  at  the  time 
of  its  re-publication;  and  secondly.  To  set  up  and  re- 
establish a  will  that  has  been  revoked.  (3  Lom.  Dig. 
153.)  As  with  us,  wills  in  respect  to  the  property  they 
dispose  of,  speak  as  of  the  testator's  death  (unless  the  con- 
trary intention  appear  from  the  will),  there  is  less  fre- 
quent occasion  than  formerly  to  re-publish  a  will  in 
order  to  make  it  comprehend  more  or  other  property  than 
it  would  otherwise  do  (supposing  the  phraseology  to  be 
unchanged) ;  but  in  respect  of  persons  who  are  to  take, 
there  is  no  such  provision,  so  that,  as  to  them,  re-pub- 
lication may  be  as  desirable  as  ever.  (V.  C.  1873,  c. 
118,  §  11 ;  3  Lom.  Dig.  174  &  seq.) 
3'.  The  Probate  and  Eegistry  of  Wills  in  Virginia;  W.  C. 
1*^-  The  Necessity  or  Advantage  of  Probate. 

Probate  of  a  will  is  the  official  proof  made  before  the 
proper  and  appointed  tribunal  of  the  due  execution  of 
the  will,  ascertaining  it  to  be  the  genuine  and  lawful  ex- 
pression of  the  last  wishes  of  the  deceased  in  respect  to 
his  property ;  whereupon  it  is  ordered  to  be  recorded  as 
and  for  the  last  will  of  the  decedent,  and  the  original  is 
deposited  and  preserved  in  the  clerk's  office  of  the  court 
of  prolate.     (2  Bl.  Com.  508 ;  Eob.  Forms,  285.') 

The  student  will  observe  that  the  construction  of  the 
will  is  not  submitted  to  the  court  of  probate.  The  sole 
subject  for  its  consideration  is,  whether  the  paper  in 
question  contains  the  last  authentic  expression  of  the  de- 
cedent's wishes  touching  the  disposition  to  be  made 
of  his   property  after  his  death  ;  and  whether  the  testa- 
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tor  is  competent  to  make  such  a  will.  The  meaning  of 
the  paper,  or  whether  it  has  any  meaning  at  all,  must  be 
determined  by  other  tribunals. 

Wills  of  chattels  must  always  be  admitted  to  probate, 
in  order  to  avail  any  thing  to  the  parties  who  claim  un- 
'  der  them.  Until  they  thus  receive  the  sanction  of  the 
proper  court,  they  cainiot  be  recognized  in  anv  court  of 
law  or  equity.  (1  Lom.  Eq.  215 ;  Id.  197-'S  ,  2  Bl. 
Com.  508;  Hensloe's  Case,  9  Co.  38  a;  Graysbrook  v. 
Fox,  1  Plowd.  281;  Monroe  v.  James,  4  Munf.  194; 
V.  C.  1873,  c,  126,  §  1  )  But  as  to  a  will  of  lands,  pro- 
bate is  not  indispensable.  Such  will  may,  in  every  case 
where  there  is  occasion  to  use  it  in  evidence,  be  formally 
proved  to  have  been  executed  as  the  statute  requires,  and 
that  will  suffice ;  but  it  must  be  proved  afresh  in  each  case. 
(1  Lorn.  Ex.  250  ;  Bagwell  v.  Elliott,  2  Rand.  199,200; 
Morrison  v.  Campbell,  2  Hand.  217;  Wills  v.  Spraggins, 
3  Grat.  555  ;  Schultz  v.  Schultz,  10  Grat.  358.) 

But  although  there  be  no  absolute  necessity  to  cause 
a  will  of  lands  to  be  admitted  to  probate,  provision  is 
made  therefor  by  our  statutes  (although  until  recently 
there  wa^  none  in  England,  Wms.  Heal  Prop.  190-'91), 
and  with  us  there  is  a  great  expediency  in  doing  so — 
(1st),  Because  when  once  proved,  it  can  never  afterwards 
be  questioned  collaterally  at  all,  nor  directly,  save  within 
five  years,  allowing  a  short  time  longer  for  certain  dis- 
abilities ;  (2ndly),  Because  an  office  copy  of  the  will  is  as 
available  in  evidence  as  the  original;  and  (Srdly),  Because 
the  original  will  thenceforward  be  kept  in  the  clerk's  of- 
fice, which  is  a  safer  place  of  deposit  than  any  ^private 
repository.  (See  Post,  941;  V.  C.  1873,  c.  118,'§  37.) 
a'^-  Within  what  Time  a  Will  should  be  Eecorded. 

A  will  ought  to  be  submitted  to  the  court  for  recorda- 
tion as  soon  as  may  be  convenient  after  the  testator's 
death  ;  for  the  reason,  amongst  others,  that  the  execu- 
tor can  exercise  none  of  the  powers  of  executor  until  he 
qualifies  as  such  by  taking  an  oath,  and  giving  bond  in 
the  court  in  which  the  will,  or  an  authenticated  copy 
thereof,  is  admitted  to  record,  except  that  he  may  bury 
the  testator,  and  preserve  the  estate,  which  any  stranger 
might  do.     (V.  C.  1873,  c.  126,  §  1.) 

Seeing,  then,  that  the  administration  of  the  estate  can- 
not commence  until  after  the  probate,  it  is  more  impor- 
tant than  it  was  at  common  law  that  no  unnecessary  de- 
lay should  occur  therein  ;  for  at  common  law  the  execu- 
tor might,  before  probate,  do  almost  all  the  acts  incident 
to  his  office  (which  properly  concerns  chattels  only),  ex- 
cept only  filing  a  declaration  in  an  action,  in  which  he 
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was  obliged  to  make  jprofert  of  the  letters  of  probate, 
although  whatever  he  did  was  only  valid  supposing  it  to 
be  ratiiied  and  confirmed  afterwards  by  the  probate.  (1 
Lom.  Ex.  185-6, 190  ;  Monroe  v.  James,  4  Munf.  194.) 

It  may  seem  superfluous  to  say  that  no  probate  can 
take  place  (hiring  the  life-time  of  the  testator ;  yet,  ac- 
cording to  Swinburne,  the  great  authority  upon  the 
subject  of  wills,  upon  the  petition  of  the  testator  himself, 
the  testament  may  be  recorded  and  registered  amongst 
other  wills,  but  it  is  not  to  be  delivered  forth  with  a  pro- 
liate,  because  it  is  of  no  4'orce  so  long  as  the  testator 
lives ;  who  also  may  revoke  or  alter  the  same  at  any 
time  before  his  death;  an  idea  which  seems  to  have  been 
borrowed  from  the  Roman  law.  (Swinb.  Wills,  Pt.  YI, 
§  XIII ;  1  Lom.  Ex.  204  ) 

The  will  of  a  person  who  has  been  long  absent  from 
the  country,  may  be  .proved,  if  he  be  generally  believed 
to  be  dead,  and  the  executor  will  take  upon  himself  to 
swear  that  he  believes  him  to  be  so.  (1  Lom.  Ex.  205  ; 
Swinb.  Wills,  Pt.  VI,  §  XIII.)  With  us,  in  Virginia,  if 
a  person  who  has  resided  here  go  from,  and  do  not  re- 
turn to,  the  State  for  seven  years  successively,  he  shall  be 
presumed  to  be  dead,  unless  proof  be  made  that  he  was 
alive  M'ithin  that  time.  But  any  one  injured  by  such 
presumption,  if  it  prove  to  be  unfounded,  is  to  be  .re- 
stored to  the  rights  of  which  he  was  deprived  by  reason 
of  it.  (V.  C.  1773,  c.  172,  §  47,  48.) 
Z^.  By  whom  a  Will  should  be  submitted  for  Probate. 

Most  naturally  a  will  is  submitted  for  probate  by  the 
executor  named  in  it,  especially  a  will  of  chattels;  but  it 
may  be  propounded  hy  any  one  interested — even  by  slaves 
liberated  thereby.  (Winn  v.  Bob,  &  al,  3  Leigh,  140 ; 
Ben  Mercer  &  als  v.  Kelso's  Adm'r  &  als,  4  Grat.  106 ; 
Schultz  v.  Schultz,  10  Grrat   358,  369.) 

Any  one  in  whose  hands  it  is  may  be  constrained  to 
produce  ir.     (V.  C.  1873,  c.  118,  §  25.) 
4'^.  In  what  Courts  Wills  are  presented  for  Probate. 

In  Virginia,  the  courts  of  probate  are  the  county  and 
corporation,  and  the  circuit  courts.     (V.  C.  1873,  c.  118, 
§  23.)     Their  local  jurisdiction  of  probates  we  are  now 
to  note ;  observing  that  the  courts  of  the  several  counties 
and  corporations  have  cognizance  in  the  order  following: 
W.  0. 
1^  The  Circuit,  County,  or  Corporation  Court  of  the  county 
or  corporation  wherein  the  decedent  has  a  mansion- 
house,  or  known  place  of  Residence. 
See  V.  C.  1873,  c.  118,  §  23. 
3'.  Tiie  Courts  of  the  County  or   Corporation  (if  he  has 
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no  such  mansion-house  or  place  of  residence)  wherein 
any  Real  estate  Lies  that  is  devised  or  owned  by  Dece- 
dent. 

See  Y.  C.  1873,  c.  118,  §  23. 
3^.  The  Courts  of  the  County  or  Corporation  (if  there  be 
no  such   real   estate),  wherein   the   decedent  died,  or 
wherein  he  has  estate,  that  is,  of  course,  personal  estate. 

See  Y.  C.  1873,  c.  118,  §  23  ;  Hudgins'  Case,  2 
Leigh,  248 ;  Fisher  v.  Bassett  &  al,  9  Leigh,  119 ;  Burn- 
ley's Eep.  V.  Duke,  2  Rob.  102. 

The  locality  of  many  descriptions  of  chattels,  par- 
ticularly of  choses  in  action,  &c.,  is  purely  conventional, 
the  things  having  in  themselves  ho  natural  locality. 
Eules,  however,  have  for  ages  been  established  in  Eng- 
land which  assigns  a  locality,  it  is  believed,  to  every 
subject  of  property.  See  1  Lom.  Ex.  201-'2;  Bac. 
Abr.  Ex'ors,  &c.  (JE);  Wentw.  Off.  Ex'or,  108-'9. 

Thus  movable  and  tangible  chattels  generally  are  of 
the  county  or  corporation  where  they  are  at  decedent's 
death. 

The  stocks  of  joint-stock  companies  belong  where 
the  chief  office  is  situated,  and  shares  are  transferred. 

Judgments,  decrees,  recognizances,  and  other  debts 
of  record,  belong  where  the  record  is  kept,  that  is,  at 
the  seat  of  the  court. 

Bonds,  mortgages,  and  specialties  generally,  belong 

where  they  happen  to  be  at  decedeiifs  death;  and  if 

not  then  in  the  State,  they  are  believed  to  belong  where 

the  debtor  resides.     (Ex-parte  Barker,  2  Leigh,  719  ; 

■  Fisher  v.  Bassett,  9  Leigh,  119.) 

Promissory  notes,  bills  of  exchange,  and  all  simple 
contract  demands,  belong  to  the  county  or  corporation 
where  the  debtor  resides.  (Fislier  v. 'Bassett,  9  Leigh. 
119) ;  and  lastly, 

Demands  against  the  Commonwealth  belong  to  the 
county  or  corporation  wherein  is  the  seat  of  government. 
(Hudgin's  Case,  2  Leigh,  248.) 

Before  passing  from  the  subject  of.  courts  of  probate, 
it  should  be  observed,  that  in  England,  for  several  cen- 
turies, and  until  recently,  the  courts  of  probate  have 
been  the  ecclesiastical  courts,  namely,  the  court  of  the 
ordinary,  that  is,  the  bishop'' s  court,  unless  the  dece- 
dent left  goods  above  the  value  of  five  pounds  (called 
borui  notabilid),  in  several  dioceses,  in  which  case  the 
jurisdiction,  to  admit  his  will  to  record,  was  exercised 
by  the  prerogative  court  of  the  arclibishop  of  the 
province  (8  Bl.  Com.  95  to  98;  Id.  66;  Wms.  Real 
Prop  306  &  seq).  But  by  statute  20  and  21  Yict.  c. 
77,  &c.,  amended   by   21    and   22    Yict.  c.  95   (A.  D. 
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1868),  the  jurisdiction  of  the  ecclesiastical  courts 
over  wills  is  abolished,  and  a  court  is  established 
called  the  '■^ Court  of  Prohate,"  with  a  principal  re- 
gistry in  London,  and  district  registi-ies  throughout  the 
kingdom,  in  which  all  wills  of  personal  estate  are  now 
required  to  be  proved.  (Wms.  Pars.  Prop.  431-'2.) 
The  same  statute  also  makes  provision  for  the  citation 
before  the  same  court,  of  the  testator's  heir  at  law,  and 
his  devisee,  where  a  contest  is  expected  touching  the  va- 
lidity and  due  execution  of  a  will  of  lands,  and  for  the 
final  determination  in  that  court  of  the  issue  devisavit 
vel  non  (Wms  Real.  Prop.  201.) 
6^.  In  what  manner  Wills  are  admitted  to  Probate;  W.  C. 
1\  The  General  Mode  of  Proceeding. 

See  V.  C.  1873,  c.  118,  §  28  to  36. 

In  England  the  proceeding  is  either  in  common  form, 
when  the  will  is  admitted  to  probate  upon  the  oath  of 
the  executor  alone;  or  in  solemn  form, per  testes,  when 
the  will  is  proved  by  the  oath  of  the  witnesses  thereto, 
which  is  of  necessity  resorted  to  when  the  will  is  dis- 
puted.   , 

In  Virginia,  we  know  nothing  of  this  English  prac- 
tice of  proving  wills  in  common  form.  We  do,  indeed, 
exact  from  the  executor  an  oath  such  as  is  required  in 
England,  "that  the  writing  admitted  to  record  contains 
the  true  last  will  of  the  deceased,  as  far  as  he  knows 
or  believes ;"  but  this  with  us  is  no  moi-e  than  the  exe- 
cutor's oath  of  office,  in  no  wise  contributing  to  the 
proof  of  the  will,  and  indeed  is  not  administered  until 
the  will  has  been  fully  proved.    (Y.  0. 1873,  c.  126,  §  43.) 

Forms  of  entries  of  orders  of  coui't  admitting  wills  to 
probate  may  be  seen  Rob.  Forms,  2S5  &  seq ;  Sand's 
FormS,-305. 

At  common  law  there  are  special  letters  of  admin- 
istration granted  wherever,  from  ini'ancy,  absence,  a 
contest  about  the  will,  or  other  cause,  the  management 
of  the  estate  cannot  immediately  be  committed  to  the 
executor.  These  special  letters  are  called  letters  of 
administration  durante  inlnore  cetate,  durante  absentia, 
or  pendente  lite,  as  the  case  may  be.  Or  else,  letters 
are  granted  to  some  discreet  person  ad  colligendum 
ioiia  defuncti,  that  is,  to  collect  the  effects  of  the  de- 
ceased and  take  care  of  them.     (2  Bl.  Com.  503,  505.) 

In  Virginia,  a  statutory  provision  is  made  for  the 
appointment  of  a  curator  of  a  decedent's  estate  ia  any 
of  the  cases  above  stated,  whose  commission  being  at 
first  almost  identical  ^^-ith  the  power  conferred  by  let- 
ters ad  colligendum,  authorizing  the  recipient  only  to 
take  care  of,  collect  and  preserve  the  goods  of  the  de- 
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ceased,  has  gradually  been  moulded  so  as  to  enable  the 
curator  not  only  to  collect  the  debts  and  to  collect  and 
preserve  the  other  personal  estate  of  decedent,  and  to 
receive  the  i-ents  and  profits  of  real  estate  disposed  of 
by  the  will,  but  also  to  pay  debts,  subjecting  him  to  be 
sued  therefor,  like  an  executor  or  administrator,  and 
requiring  him,  upon  the  qualification  of  an  executor  or 
administrator,  to  account  for,  and  to  deliver  to  snch  ex- 
ecutor or  administrator  such  estate  as  he  has  in  his 
hands,  or  is  hable  for.  (V.  C.  1873,  c.  118,  §  24; 
Wynn's  Ex'or  v.  Wynn's  Adm'rs,  8  Leigh,  264 ;  Wil- 
son's Curator  v.  Shelton's  Adm'r,  9  Leigh,  342.) 

But  although  in  Virginia  we  do  not  prove  wills  in 
common  form,  we  yet  have  two  modes  of  probate, 
both,  however,  in  solem,n  form,  per  testes;  the  one  ex- 
parte,  which  is  the  old  common  law  method ;  the'  other 
inter  partes,  wherein  the  parties  are  summoned  to  con- 
test the  will;  which  latter  originates  in  Virginia  in  a 
statute.  (V.  C.  1873,  c.  118,  §  34  to  37 ;  Id.  §^28  to  33.) 
W.  C. 
1™.  Proceeding  to  admit  Wills  to  Probate  Ex-parte. 

This   proceeding  is  without  notice  or  summons  to 
any  one,  the  evidence  being  heard  and  the  cause  de- 
cided hy  the  court,  and  not  by  a  jury.     But  any  one 
interested  may  make  himself  a  party  to  the  proceed- 
ing, and  oppose  or  promote  it.     (V.  G.  1873,  c.  118, 
§  34  to  37;  Smith  v.  Jones,  6  Rand.  33;  Boyd  &  al 
V.  Cook,  Executor,  &c.,  3  Leigh,  42.) 
2™.  Proceeding  to  admit  Wills  to  Probate  Inter  Partes. 
This  proceeding,which  is  purely  statutory,  must  take 
place  in  the  circuit  or  corporation  court  alone,  and  not 
in  the  county  court,  upon  summons  obtained  from  the 
clerk  of  the  court,  convening  all  parties  concerned. 
The  court  may  require  all  testamentary  papers  of  the 
decedent  to  be  produced;   and  if  any  party  interested 
asks   it,   shall   order   a    trial   iy  jury,   to    ascertain 
whether  any,  and  if  any,  which  of  the  papers  pro- 
duced, be  the  will  of  the  decedent;  or,  if  no  jury-trial 
be  asked,  shall  itself  proceed  to  decide  the  question  of 
probate.     (V.  C.  1873,  c.  118,  §  28  to  33.) 
2^  The  Proof  to  be  offered  upon  submitting  the  Will  to 
Probate;  W.  C. 
1™-  The  Proof  to  be  offered  in  case  of  Original  Wills. 
In  case  of  original  wills,  the  hest  evidence  (which 
must  ever  be  produced,  if  it  be  not  impracticable),  is 
•the  testimony  of  the   suhsaihing  witnesses,   if  to   be 
had,  or  at  least  of  one  of  them,  if  he  is  able  to  prove 
the  fact  of  the  due  attestation  by  the  others.     (Hold- 
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fast  V.  Dousing,  2  Str.  1254-'5;  Pollock  v.  Glassell, 
2  Grat.  439 ;  Johnson  v.  Dunn,  6  Grat.  627.)  If  the 
subscribing  witnesses  reside  out  of  the  State,  or  are 
in  confinement  under  legal  process  in  another  county 
or  corporation,  or  are  unable  from  ag'e,  sickness,  or  in- 
firmity, to  attend  the  court,  their  depositions  may 
be  taken  and  read  with  the  same  efiect  as  if  given  in 
court;  or,  instead  of  such  depositions,  the  next  best 
evidence  (which  also  must  be  resorted  to  if  the  wit- 
ness be  dead),  is  proof  of  the  hand-writing,  not  of  the 
testator,  but  of  such  subscribing  witness  or  witnesses. 
,  (V.  C.  1873,  c.  118,  §  27;  Nalle  v.  Fenwick,  4  Rand. 
685 ;  Smith  v.  Jones,  6  Rand.  33 ;  1  Lom.  Ex.  222, 
229.)  And  it  is  believed,  that  if  one  of  the  subscrib- 
ing witnesses  become,  after  the  attestation,  incompe- 
tent as  a  witness  (e.  g.,  by  Vjeing  convicted  of  an  in- 
famous offence),  the  proceeding  is  the  same  as  if  he 
were  dead,  that  is,  his  hand-wi-iting  may  be  proved,  or 
the  other  attesting  witness  may  prove,  if  tie  can,  the  due 
execution  of  the  instrument,  and  its  due  attestation  by 
himself  and  the  other ;  and  if  his  testimony  is  satis- 
factory, it  is  conceived  to  be  sufficient.  (Johnson  v. 
Dunn,  6  Grat.  627;  Pollock  <k  ux.  v.  Glassell,  &c., 
2  Grat.  461 ;  Longford'  v.  Eyre,  1  P.  Wms.  741 ; 
Pow.  Dev.  637-'8;  2  Greenl.  E^id.  §  694;  1  Lom. 
Ex.  220-'21.) 

The  -witnesses  need  not  have  seen  the  testator  sign; 
it  is  suificient  if  he  acknowledges  the  will  or  the  signa- 
nature  to  them.  (V.  C.  1873,  c.  118,  §  4;  Dudley  v. 
Dudley,  3  Leigh,  436 ;  Rosser  v.  Franklin,  6  Grat. 
25;  Beane  &  ux.  v.  Terbv,  12  Grat.  239;  Green  & 
als  V  Grain  &  als,  12  Graf.  257-'8;  Wms.  Real  Prop. 
198-9,  n  1 ;  Bac.  Abr.  Wills  (D),  2  ;  3  Lom.  Dig. 
43  &  seq.)  It  is  not  necessary  indeed  that  the  writ- 
ing should  have  a  testamentary  form,  or  even  that  the 
decedent  should  know  that  he  had  performed  a  testa- 
mentary act,  or  that  he  should  intend  to  perform  such 
act.  A  deed-poll,  or  an  indenture,  a  bond,  a  marriage 
settlement,  a  letter,  a  promissory  note,  and  the  like, 
may  each  and  all  be  valid  as  a  will,  if  the  paper  con- 
tains a  certain  and  final  disposition  of  property  to 
take  effect  after  the  maker's  death.  Xor  does  it  pre- 
vent the  writing  from  operating  as  a  will,  that  the 
maker  designed  it  to  be  provisional  only,  and  intended 
to  make  a  mere  formal,  or  a  different  disposition  of 
his  property,  if  in  fact  tlie  intention  was  not  fulfilled, 
and  the  writing  was  never  revoked  in  any  of  the 
modes  required  by  law.     It  is  necessary,  however,  that 
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the  writing,  whatever  it  be,  should  have  been  designed 
by  him  as  an  actual  disposition  of  property,  to  take 
effect  after  his  death,  not  be  a  rilere  expression  of 
what  he  intended  or  expected  to  do.  It  must  satisfac- 
torily appear  that  he  intended  the  very  paper  pro- 
pounded to  contain  the  contemplated  posthumous  dis- 
position, or  else  it  must  be  rejected,  however  correct 
in  form,  however  comprehensive  in  detail,  however 
conformable  to  the  otherwise  declared  intentions 
of  the  party,  and  although  it  may  have  been  signed 
by  him  with  all  due  solemnity.  (1  Lom.  Ex.  33,  34; 
Sharp  V.  Sharp,  2  Leigh,  262 ;  Waller  v.  Waller,  1 
Grat.  454,  478  &  seq ;  Hocker  v.  flocker,  4  Grat. 
217;  McBride  v.  McBride,  26  Grat.  480  &  seq.) 

Such  acknowledgment  of  his  signing  suffices  even 
in  case  of  a  blind  man,  or  one  unable  to  read,  to  prove 
p)rima  facie  that  it  has  been  read  to  him,  if  he  ap- 
pears to  be  acquainted  with  its  contents,  notwithstand- 
ing there  be  no  proof  ik\2X  it  was  read  to  him.  (Boyd 
V.  Cook,  Ex'or,  &c.,  3  Leigh,  42 ;  Barton  v.  Robins,  3 
Phillim.  (1  Eng.  Ec.  R.),  .442,  n  (b);  Fincham  v. 
Edwards,  3  Curt.  (7  Eng.  Ec.  E.),  62.  But  see  1 
Lom.  Ex'ors,  227.)  The  witnesses  may  have  wholly 
forgotten  tlie  transaction,  yet  if  they  can  state  that 
the  signatures  affixed  are  theirs,  and  that  they  would 
not  have  attested  had  they  not  believed  all  things  to 
be  regular  (notwithstanding  one  of  them  did  not 
know  what  the  law  required),  it  supplies  sufficient 
formalproof  of  the  execution  of  the  will.  (Clarke  & 
al  V.  Dunnivaot,  10  Leigh,  13;  1  Lom.  Ex.  221-'2.) 
In  holograph  wills  (wholly  written  by  testator's  own 
hand),  it  seems  one  witness  to  the  hand-writing  of  the 
testator,  uncontradicted  and  unimpeached,  is  sufficient 
to  establish  the  will.  (Redford  v.  Peggy,  6  Rand 
316;  Sharp  v.  Sharp,  2  Leigh,  254;  Waller  v.  Wal- 
ler, 1  Grat.  478.) 

The  court  must  be  satisfied,  not  only  of  the  execu- 
tion of  the  will  in  the  manner  prescribed  by  law,  but 
also  that  the  testator  is  of  sound  mind,  over  twenty- 
one  years  of  age,  and  not  a  married  woman,  or  if  a 
married  woman,  that  the  property  willed  is  her  sepa- 
rate property,  or  that  she  has  a  power  of  appointment 
in  reference  thereto,  and  moreover,  that  the  testator 
was  acquainted  with  the  contents  of  the  paper-writing, 
aud  had  fully  and  intelligently  assented  thereto.  To 
be  sure,  this  in  general  is  all  presumed  as  soon  as  the 
execution  of  the  will  is  proved ;  but  if  any  question  is 
made  in  respect  to  any  of  these  particulars,  whatever 
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reasonable  doubt  arises  must  be  resolved  before  the 
will  can  be  admitted  to  probate.  The  onus  prdbandi 
lies  in  every  case  upon  the  party  propounding  the  -will ; 
and  he  must  satisfy  the  conscience  of  the  court  that 
the  writing  propounded  is  the  last  will  of  a  free  and 
capable  testator.  And  it  is  particularly  to  be  observed,, 
that  if  a  party  writes  or  prepares  a  will  under  which 
he  takes  a  benefit,  that  is,  a  circumstance  which  ought 
generally  to  excite  the  suspicion  of  the  court,  and 
call  upon  it  to  be  vigilant  and  jealous  in  examining  the 
evidence  in  support  of  the  instrument,  in  favor  of 
which  it  ought  not  to  pronounce  unless  the  suspicion 
is  removed,  and  it  is  judicially  satisfied  that  the  paper- 
propounded  does  express  the  true  will  of  the  deceased. 
And  with  peculiar  force  do  these  principles  apply 
where  the  writer  of  the  will,  to  whom  the  benefit  is  to- 
accrue  under  it,  is  the  testator's  legal  adviser,  although 
even  in  such  a  case,  the  bequest  or  devise  to  him  is  not 
necessarily  invalid.  (Barry  v.  Buttin,  1  Curt.  (6  Eng.. 
Ec.  E.),  637;  Eiddell  v.' Johnson's  Ex'or,  &c.,  26 
Grat.  152,  177-'8).  And  so,  where  the  testator  is 
blind  or  illiterate,  liis  knowledge  of  the  contents  of 
the  will  ought  to  be  shown  otherwise  than  by  his  mere- 
acknowledgment  and  execution  of  it,  as  by  its  having 
been  read  to  him,  or  by  his  manifesting  in  some  way 
an  acquaintance  with  its  provisions,  &c.  (1  Lom.  Ex. 
227-'8;  Barton  v.  Robins,  3  Pliill.  (1  Eng.  Ec.  R), 
442,  n  (b) ;  Fincham  v.  Edwards,  3  Curt.  (7  Eng. 
Ec.  E.),  63 ;  Longchamp  v.  Fish,  5  Bos.  &  P.  419,, 
420.)  And  although  the  testator  labor  under  no  legal 
incapacity  to  do  a  valid  act,  yet  if  the  whole  transac- 
tion, taken  together  with  all  the  facts,  mental  weak- 
ness being  one  of  them,  shows  that  the  act  of  making 
the  testament  was  not  attended  with  the  consent  of 
his  understanding  and  will,  it  is  void.  (Greer  v. 
Greer,  9  Grat.  330.) 

What  nervousness  of  temperament  and  eccentricity 
of  disposition,  manners,  and  habits,  is  consistent  with 
a  sound  disposing  mind  and  memory  is  strongly  illus- 
trated by  the  case  of  Mercer  v.  Kelso,  4  Grat.  106; 
and  what  influence  is  or  is  not  of  that  improper  char- 
acter which  will  invalidate  a  will,  may  be  seen  from 
Parramore  v.  Taylor,  11  Grat  220 ;  Whitesel  v. 
Whitesel,  23  Grat.  906  ;  Marsh  v.  Tyrrell,  2  Hagg. 
(4  Eng.  Ecc.  R.)  84 ;  Bird  v.  Bird,  Id.  142  ;  Lamkia 
V.  Babb,  1  Lee,  (5  Eng.  Ec.  R.)  1  ;  Mountain  v. 
Bennet,  1  Cox,  355 ;  Williams  v.  Goude,  1  Hagg.  (3- 
Eng.  Ec.  R.)  577 ;  1  Redf.  Wills,  515  &  seq. 
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The  influence  which  is  to  avoid  a  will  must  possess, 
it  is  said,  the  following  traits : 

(1),  It  mnst  be  such  as  to  destroy  tlie  free  exercise 
of  the  testator's  volition,  and  thus  render  his  act  ob- 
viously more  the  offspring  of  the  will  of  others  than 
of  his  own ; 

(2),  It  must  be  an  influence  specially  directed  to- 
wards the  object  of  procuring  a  will  in  favor  of  par- 
ticular parties ;  and, 

(3),  It  must  mislead  him  to  the  extent  of  making  a 
will  essentially  contrary  to  his  duty.     (1  Redf.  Wills, 
524-'5  &  seq.) 
2™.  The   Proof  to  be  ofl^ered  in  case  of  Wills  already 
Proved  m  another  jurisdiction 

When  an  authenticated  copy  of  the  will,  with  the 
certificate  of  probate  thereof  in  the  foreign  court,  is 
offered  for  probate  in  Virginia,  the  court  to  which  it 
is  offered  shall  presume,  in  the  absence  of  evidence  to 
the  contrary,  that  the  will  was  duly  executed  and  ad- 
mitted to  probate,  as  a  will  of  personalty  in  the  State 
or  country  of  the  testator'' s  domicile  and  shall  admit 
the  copy  as  a  will  of  personalty,  in  Virginia.  And  if 
it  appears  from  sxch  copy  that  the  will  was  proved  in 
the  foreign  court  of  probate  to  have  'been  so  executed 
as  to  be  a  valid  will  of  lands  in  this  State,  by  the  law 
thereof,  the  copy  mav  be  admitted  to  probate  as  a 
will  of  real  estate.     (V.  C.  1873,  c.  118,  §  26.) 

This  enactment  is  founded  upon  a  well-understood 
principle  of  universal  public  law,  that  a  will  of  per- 
sonal property,  wheresoever  situated,  must  be  made 
according  to  the  forms  and  solemnities  required  by  the 
law  of  the  testator's  domicil,  whereas  a  will  of  lands 
must  conform  to  the  requirements  of  the  law  of  the 
place  where  the  property  is  loccdly  situated.  The  lex 
domicilii  governing  in  the  one  case,  and  the  lex  loci  rei 
sitce  in  the  other.  (Story's  Conflict  of  Laws,  465,  474.) 
6=^.  Effect  of  the  Probate  of  Wills. 

See  V.  C.  1873,  c.  118,  §  33  to  35 ; 
W.  C. 

1'.  The  Effect  of  the  Probate  in  Proceedings  Ex-parte. 
Any  one  interested,  who  was  7iot  a  party  to  the  pro- 
ceedings, may,  within  five  years,  proceed  by  bill  in 
equity  to  impeach  or  establish  the  will,  on  which  bill  a 
trial  iy  jury  shall  he  ordered,  to  ascertain  whether  any, 
and  if  any,  how  much,  of  what  was  so  offered  for  pro- 
bate be  the  wiH  of  the  decedent.  If  no  such  bill  be 
filed  within  that  time,  the  sentence  shall  be  forever 
binding,  saving  to  any  infant  one  year  after  age,  and  to 
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a  non-resident  of  the  Commonwealth,  maless  j)ersonally 
summoned  or  actually  appearing,  two  years  after  sen- 
tence.    (V.  C.  1873,  c.  118,  §  34,  35.) 

This  jurisdiction  of  the  court  of  chancery  is  so  inde- 
pendent of  that  of  the  court  of  probate,  that  formerly, 
when  county  courts  had  chancery  jurisdiction,  a  biU 
might  have  been  tiled  in  the  county  court,  in  chancery,, 
to  impeach  a  will  previously  admitted  to  record  in  the 
circuit  court,  as  a  court  of  probate  (Ford  v.  Gardner, 
1  H.  &  M.  72) ;  and  although  the  statute  excludes  from 
the  privilege  of  filing  a  bill  any  one  who  has  been  a 
party  to  the  proceeding  in  the  court  of  probate,  yet 
such  a  party,  it  is  said,  may  still  be  admitted  to  file  a 
bill  on  the  gronad  of  a  fraud,  to  the  existence  of  _  which 
he  was  a  stranger  at  the  time  of  the  probate.    (S.  C.) 

The  student  will  observe  that,  after  the  lapse  of 
the  time  prescribed,  the  probate  cannot  be  called  in 
question,  how  erroneous  soever  the  sentence  may  be. 
(Nalle's  Eep's  v.  Fen  wick,  4  Eand.  585 ;  Street's  Heirs 
V.  Street,  11  Leigh,  498;  Schultz  v.  Schultz,  10  Grat. 
358 ;  Eobinson  v.  Allen,  11  Grat.  785 ;  Parker  v. 
Brown,  6  Grat.  554.) 

A  bill  filed  for  the  purpose  of  impeaching  a  will, 
need  only  say  in  general  terms,  that  the  writing  ad- 
mitted to  probate  is  not  the  will  of  the  deceased.  (Ma- 
lone's  Adm'r  v  Hobbs,  1  Eob.  346.)  And  when  the 
question  is  decided,  no  further  proceedings  can  be  had 
in  that  case.  (Coalter's  Ex'or  v.  Bryan  &  als,  1  Grat. 
18.) 

Upon  a  bill  filed  to  set  up  a  will  alleged  to  have  been 
lost  or  destroyed  accidentally,  upon  proof  of  the  con- 
tents, there  should  be  an  issue  awarded  to  be  tried  by 
a  jury,  just  as  when  the  effort  is  made  to  impeach  a 
will  admitted  to  probate  (Brent  v.  Dold,  Gilm.  211-'12), 
and  in  all  cases  the  issue  may  be  made  up  without 
feigned  pleadings,  in  the  very  words  of  the  statute;  and 
it  may  be  as  well  tried  at  the  bar  of  the  chancery  court 
as  in  a  coui't  of  law,  the  party  sustaining  the  will  be- 
ing plaintifiP,  and  entitled  to  open  and  conclude  the 
cause.     (Coalter's  Ex'or  v.  Bryan  &c.,  1  Grat.  18.) 

It  belongs  to  the  subject  of  the  "  Efifect  of  Probate  " 
to  remark  that  the  certificate  of  probate  (in  contradis- 
tinction to  formal  letters  of  probate),  granted  by  a  court 
of  this  State,  and  attested  by  the  clerk,  will  enable  the 
executor  to  act,  and  may  be  given  in  evidence  in  any 
court  in  Virginia  (Dickinson  v.  McCraw,  4  Eand.  158); 
but  not  beyond  the  limits  of  the  Commonwealth,  any 
more  than  a  probate  in  a  foreign  court  will  of  itself 
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confer  any  authority  liere.     (Burnley's  Adm'r  v.  Duke, 
1  Rand.  i08.) 

In  respect  to  the  jurisdiction  of  the  court  of  probate, 
if  it  be  a  court  where  by  law  matters  of  probate  are 
cognizable,  the  probate,  although  the  facts  do  not  war- 
rant the  proceeding  in  that  county  or  corporation,  is 
generally  not  void,  as  was  at  one  time  thought  (Barker's 
Case,  2  Leigh,  719);  but  voidable  only,  the  particular 
state  of  facts  which  would  have  authorized  the  court  to 
act  being  a  matter  to  be  enquired  into,  and  determined 
by  the  court,  whose  decision,  if  erroneous,  is  voidable 
merely,  and  not  void.  And  meanwhile,  until  the 
sentence  is  reversed  and  annulled,  the  court  actually 
having  jurisdiction  must  forbear  to  act,  and  the  au- 
thority conferred  by  the  voidable  probate  is  rightful  and 
complete.  (Fisher  v.  Bassett,  9  Leigh,  119;  Burnley's 
Eep.  V.  Duke  &  als,  2  Rob.  129;  Andrews  v.  Avory, 
li  G-rat.  236;  Schultz  v.  Schultz,  10  Grat.  358;  Cox 
V.  Thomas,  11  Grat.  323;  LIutcheson  v.  Priddy,  12 
Grat.  8.5.)  If,  however,  the  supposed  testator  be  alive, 
or  if  being  dead,  he  has  already  a  will  admitted  to  pro- 
bate in  Vii'ginia,  and  an  executor  or  personal  represen- 
tative qualihed  under  it,  the  probate  is  void.  (Griflith 
V.  Frazier,  8  Cranch.  9;  Andrews  v.  Avory,  14  Grat. 
236  &  seq.) 
2\  The  Eifect  of  the  Probate  in  Proceedings  Inter  Partes. 
In  such  proceeding  any  sentence  or  final  order  shall 
be  a  bar  to  a  bill  in  equity  to  impeach  or  establish  such 
will,  unless  on  such  a  ground  as  would  give  to  a  court 
of  equity  jurisdiction  over  other  judgments  at  law,  sav- 
ing, as  before,  to  any  infant  one  year  after  age,  and  to 
a  non-resident  of  the  Commonwealth,  unless  personally 
summoned,  or  actually  appearing,  two  years  after 
sentence.  (V.  C.  1873,  c.  118,  §  33,  35.) 
7*^.  Necessity  for  Disclaimer  of  Title  by  Devisee. 

The  devise,  by  force  of  the  statute  of  wills,  immediately 
upon  the  testator's  death  vests  the  title  in  the  devisee,  ir- 
respective  of  his   consent.     If,  therefore,  he   does  not 
choose  to  accept  the  testator's  bounty,  he  must  divest 
himself  of  the  estate  already  vested  in  him,  by  the  ap- 
propriate means.     By  the  statute  of  conveyances  (Y.  C. 
1873,  c.  112,  §  1),  the  appropriate  means,  if  the  estate 
devised  be  a  freehold,  an  inheritance,  or  a  term  exceed- 
ing five  years,  is  by  deed.     (3  Lorn.  Dig.  193 ;  Bryan  v. 
Hyre  &  al,  1  Rob.  94,  105.) 
4'.  How  Wills  may  be  void,  though  executed  in  dvs  Form. 
A  wiU,  though  executed  in  due  form,  may  still  be  void 
and  of  none  effect,  in  the  several  cases  following,  viz : 
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1.  "Where  the  devise  is  to  the  testator's  heir,  to  take  as 
he  would  take  as  heir  ; 

2.  "Where  the  person  to  whom,  or  the  object  for  which 
the  devise  is  made,  is  not  sufficiently  designated  or  ascer- 
tained ; 

3.  "Wh^re/rawrf  or  force  has  been  used  with  the  TOsta- 
tor,  so  that  his  will  has  not  been  freely  exercised; 

4.  "Where  the  devise  would  result  in  injury  to  the  rights 
of  third  persons, — e.  g.  creditors  of  testator; 

5.  Where  the  devise  is  too  remote  ; 

6.  Where  the  devisee  liies  hefore  the  testator.  See  3 
Lom.  Dig.  176  &  seq; 

W.C. 
1*^.  Where  the  Devise  is  to  the  Testator's  heir,  to  take  in 

.  like  manner  as  he  would  take  as  Heir.    ^ 

The  law  forbids  a  testator  to  devise  lands  to  his  heir, 
to  take  them  in  like  manner  as  he  would  take  them  as 
heir,  in  order  to  prevent  title  iy  descent  from  being  con- 
founded with  title  iy purchase.  Such  confusion  in  feu- 
dal times  would  have  affected  tlie  tenure  of  lands,  and  at 
a  later  period  would  have  impaired  the  interests  of  cred- 
itors, certain  of  whom  could  charge  with  their  debts 
lands  descended,  but  not  lands  devised,  except  in  pursu- 
ance of  a  comparatively  modern  statute  (3  &  4  Wm.  & 
M.  c.  14),  known  as  the  statute  of  fraudulent  devises. 

The  test  by  which  we  may  determine  the  applieaT)ility 
of  the  doctrine  to  any  particular  case,  is  to  strike  out  the 
devise  to  the  heir,  and  if  he  would  still  take  the  same  in- 
terest as  the  win  gives  him,  the  devise  is  void.  Hence, 
in  order  that  the  doctrine  may  apply,  the  devisee  must 
be  the  sole  heir  to  the  lands  devised;  for  if  he  is  only 
one  of  several  co-heirs,  although  the  very  same  share  be 
given  him  as  he  would  take  by  descent,  he  does  not  take 
it  in  the  same  way;  for,  as  co-heir,  he  would  take  it  in 
co-parcenary  with  his  fellows  {Ante  p.  433,  &  seq); 
whereas,  as  devisee,  he  would  take  it  iji  severalty,  if  it 
was  devised  to  him  alone  {Ante  p.  400) ;  and  if  devised 
to  him  along  with  others,  he  would  take  as  joint-tenant, 
or  tenant  in  common  {A7ite  p.  400,  &  seq ;  Id.  425,  & 
seq.)  In  like  manner  a  devise  to  several  co-heirs  is  not 
within  the  doctrine,  but  is  good,  because,  as  devisees, 
'  they  will  take  as  joint-tenants  or  tenants  in  common ; 

whereas,  as  heirs,  they  will  take  as  co-parceners.  (3  Lom. 
Dig.  178.  &  seq ;  2  Th.  Co.  Lit.  646,  n  (B).) 
2^^.  Where  the  Devise  is  to  an  uncertain  Person,  or  for  an 
uncertain  Object. 

Thus,  a  devise  to  '■'■tlie  Moman  Catholic  congregation  at 
E,"  (Gallego's  Ex'or  v.  Atto.  Gen'l,  3  Leigh,  450);  or 


CHAP.  XXIII.]  V.  ALIENATION DEVISES.  945 

to  "  the  Baptist  Association  that  for  common  meets  at  _P." 
(Baptist  Association  v.  Hart,  4  Wheat.  372),  those  bodies 
respectively,  being  unincorporated,  are  void  for  the  un- 
certainty of  persons  designed  to  be  benefited. 

On  tlie  other  hand,  a  devise  for  the  erection  and  en- 
dowmmt  of  a  seminary  of  learning,  independently  of 
statute  (Lit.  Fund  v.  Dawson.  10  Leigh,  148),  or  "/br  the 
benefit  of  the  trade  of  the  town  of  A."  (Wheeler  v. 
Smith  &  als,  9  How.  55),^  is  void  for  the  uncertainty  of 
the  objects.     [Ante  p.  216,  &  seq;  Id.  584.) 

In  Virginia,  by  statute  (suggested  by  the  case  of  the 
Lit.  Fund.  v.  Dawson),  it  is  provided  that  gifts  and  de- 
vises for  literary  or  educational  purposes,  within  this 
State  (other  than  for  the  use  of  a  theological  seminary), 
shall  be  valid,  whether  made  to  a  body  corporate  or  un- 
incorporated, or  to  some  natural  person,  with  some  cau- 
tious reservations.  (V.  C.  1873,  c.  77,  §  2  &  seq ;  Ante 
p.  217-'18;  Kelly  V.  Lov^e,  20  Grat.  129  &  seq;  Virg'a 
V.  Levy,  23  Grat.  40;  Kinnaird  v.  Miller,  25  Grat.  113 
&  seq;  Roy  v.  Rowzie,  25  Grat.  599.) 

In  England,  very  mucli  more  indulgence  is  manifested 
to  indefinite  charities  than  to  other  indeiinite  gifts  and 
devises;  and  this  diversity  was  long  attributed,  not  to 
the  common  law,  of  which  some  thought  the  statute  43 
Eliz.  c.  4,  merely  declaratory,  but  to  the  terms  of  that 
statute,  which  most  supposed  to  have  introduced  a  new 
doctrine.  It  was  under  this  latter  view  of  the  law  that 
the  earlier  Virginia  cases  (Gallego's  Ex'or  v.  Atto.  Gen. 
3  Leigli,  450 ;  Baptist  Assoc'n  v.  Hart,  &c  ,  4  Wlieat. 
472,  &c.),  were  adjudicated.  But  upon  an  investigation 
of  the  tmcient  records  of  the  court  of  chancery  in  the 
tower  of  London,  it  was  discovered  that  in  very  many 
cases  prior  to  the  statute  43  Eliz.  c.  4,  a  similar  dis- 
crimination in  favor  of  charities  had  prevailed  in  equity; 
and  that  43  Eliz.  was  little  more  than  affirmatory  of  the 
common  law.  Vii-ginia,  notwithstanding  this  develop- 
ment of  the  mistake  upon  wliich  her -earlier  cases  had 
proceeded,  yet  did  not  tliink  fit  to  recede  from  the  doc- 
trine those  cases  had  established.'  In  Pennsylvania, 
'  however,  where  no  previous  doctrine  had  been  recog- 
nized, the  Supreme  Court  of  the  United  States,  in  the 
great  Girard  will  case,  conceived  itself  bound  to  adopt, 
as  the  doctrine  of  the  common  law,  the  discrimination 
in  favor  of  vague  and  indefinite  charities,  brought  to 
light  through  the  medium  of  the  ancient  records  re- 
ferred to  above ;  and  accordingly,  that  court  held 
Girard's  munificent  provision  for  the  creation  and  en- 
dowment of  a  great  seminary  of  learning  to  be  called 
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by  his  own  name  to  be  valid,  and  directed  his  scheme  to 
be  carried  out  in  conformity  to  his  will.  (Vidal  v. 
G-irard's  Ex'or,  2  How.  196-'7;  3  Lom.  Dig.  16,  181, 
&c.,  189  &  seq.)  It  must  be  observed  that  the  question 
in  all  cases  is  not  whether  the  trustee  be  ascertained,  but 
whether  the  henejidary,  or  henejicial  object,  be  certain ; 
for  it  is  an  established  maxim  of  a  court  of  equity  never 
to  sufer  a  trust  to  fail  for  want  of  a  trustee,  so  that  if 
the  trustee  is  not  designated  with  sufiELcient  certainty, 
supposing  the  person  or  object  designed  to  be  benefited 
sufficiently  described,  equity  will  supply  a  trustee.  (2 
Stor.  Eq.  §  976,  1059  &  seq.;  Charles  &  als  v.  Hun- 
nicutt,  5  Call.  312.) 
S^.  Where  Fraud  or  Force  has  been  used  with  the  Testa- 
tor, so  that  his  will  does  not  appear  to  have  been  Freely 
Exercised. 

Where  physical  constraint  is  employed,  of  course  the 
'  will  is  invalid.  But  it  is  in  like  manner  void  wherever 
it  appears  that  the  testator's  freedom  of  volition  has 
been  impaired  in  consequence  of  his  imbecUity,  his  un- 
due confidence,  his  over-weening  affection,  or  otherwise. 
(3  Lom.  Dig.  182-'3;  Greer  v.  Greer,  9  Grat.  330; 
Parramore  v.  Taylor,  11  Grat  220;  Whitesel  v.  White- 
sel,  23  Grat.  906";  Ante,  p.  940.) 
4^.  Where  the  Devise  would  result  in  injury  to  the  rights 
of  third  Persons. 

e.  g.  Creditors.  Thus,  it  is  provided  that  all  of  a 
decedent's  real  estate  shall  be  liable  to  pay  his  debts  of 
all  kinds;  nor  can  he  by  his  will  any  otherwise  affect 
this  disposition  than  by  directing  the  order  in  which  the 
debts  shall  be  discharged.  (V.  C.  1SJ3,  c.  127,  §  3.) 
b^.  Where  the  Devise  is  too  Remote. 

A  devise  is  too  remote  when  it  is  so  limited  that  it  is 
not  obliged  to  take  effect,  if  at  all,  within  the  period  of 
a  life  or  lives  in  being,  and  ten  months  (the  period  of 
gestation),  and  twenty-one  years  afterwards.  Thus  a 
devise  "to  A  in  fee  simple,  and  upon  the  failure  of  his 
heirs  at  any  future  time,  to  Z  in  fee,"  is  too  remote  as  to 
the  limitation  to  Z,  which,  therefore,  is  void ;  for  it  is 
not  to  take  effect  until  the  ultimate  extinction  of  the 
line  of  heirs  of  A,  which  may  be  postponed  for  cen- 
turies. {Ante  p.  376,  377  &  seq.) 
6''.  Where  the  Devisee  dies  before  the  Testator. 

Where  the  devisee  dies  before  the  testator,  the  devise 
is  liable  to  become  void,  or  according  to  the  proper 
technical  phrase,  to  lapse  ; 
W.  C. 
1^  Doctrine  touching  Lapse  of  Devises  at  Common  Law. 
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The  general  doctrine,  at  common  law,  is  that  a  devise 
lapses  in  all  cases  where  the  devisee  dies  before  the 
testator.  And  if  the  devise  be  to  several,  as  tenants  in 
common,  and  one  of  them  dies  in  the  testator's  life-time, 
his  share  lapses.  (Frazier  v.  Frazier,  2  Leigh,  649.) 
"Where,  however,  the  devise  is  to  several  ^er&on&  jointly, 
and  one  of  them  dies  in  the  testator's  life-time,  his  share 
does  not  lapse,  hut  survives;  for  although  such  joint 
devisees  are  not  joint-tenants  until  the  testator's  death, 
yet  the  gift  to  tlicni  is  a  g\ltj)ur  rnie  et pur  tout  (per 
totum  et  per  nihil;  scilicet  per  totum  conjuncimi,  et  per 
nihil  separatim'),  and  so  if  one  should  die  whereby,  as  he 
has  nothing  sejjurately,  his  interest  ceases  to  exist,  the 
other  or  others  are  entitled  to  the  whole  <is  at  first,  but  with 
no  one  to  share  it  with  them.  And  as  the  parties  have  not 
become  Joint-tenants,  the  statute  abolishing  survivorship 
(V.  C.  1873,  c.  112,  §  18),  does  not  apply.  (Humphrey 
V.  Tayleur,  1  Ambl.  138;  Skipwith  v.' Cabell's  Ex'or, 
19  Grat.  788;  Davy  v.  Kemp,  O.  Bridgm.  Judgmts. 
384;  Wvthe's  Bep.  (Minor's  ed.)  Appx.  363,  &c. ;  Ante, 
p.  404;  '3  Lom.Dig.  185,  186,  n  (■!).) 
2'.  Doctrine  touching  Lapse  of  Devises  in  Virginia. 

"  If  a  devisee  or  legatee  die  before  the  testator,  leav- 
ing issue  who  survives  the  testator,  such  issue  shall  take 
the  estate  devised  or  bequeathed  as  the  devisee  or  lega- 
tee would  have  done  if  he  had  survived  the  testator, 
unless  a  different  disposition  thereof  be  made  or  re- 
quired by  the  will.     (V    C.  1873,  c.  118,  §  13.) 


CHAPTER  XXIV. 

Of  the  Rules  foe  the  Consteuction  of  Common  Assueanoes. 

4^.  The  Eules  for  the  Construction  of  Common  Assurances. 

Having  now  considered  the  several  species  of  common 
assurances,  whereby  a  title  to  lands  may  be  transferred 
from  one  man  to  another,  it  will  be  proper,  in  conclu- 
sion of  this  head,  and  of  the  whole  subject  of  the  rights 
which  relate  to  real  property,  to  take  notice  of  a  few 
general  rules  and  maxims  which  have  been  laid  down 
by  courts  of  justice  for  the  construction  and  exposition 
of  every  sort  of  common  assurance  ;  and,  indeed,  of  writ- 
ings of  all  kinds,  including  statutes. 

The  importance  of  fixed  and  determined  rules  of  in- 
terpretation is  manifest.     In  construing  deeds  and  wills, 
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the  language  of  which,  owing  to  the  inaccurate  use  of 
terms  and  expressions,  so  frequently  fails  to  convey  the 
views  and  intentions  of  the  parties,  it  is  plain  that  such 
rules  are  necessary  in  order  to  insure  just  and  uniform 
decisions  ;  and  they  are  not  less  necessary  when  it  be- 
comes the  duty  of  courts  to  elucidate  the  intricacies  and 
ambiguities  of  legislative  enactments,  which  result  from 
ideas  not  sufficiently  precise,  from  views  too  little  com- 
prehensive, or  from  the  acknowledged  imperfections  of 
language.  It  will  be  discovered  that  the  maxims  and 
rules  which  are  thus  laid  dawn  are  not  arbitrary,  but  are 
all  suggested,  or  at  least  justified,  by  sound  sense  and  a 
rigorous  logic.  Thus  the  two  rules  of  most  general  ap- 
plication in  construing  writings  are,  (1),  That  they  shall, 
if  possible,  be  so  interpreted  ut  res  mdjis  valeat  quam 
pereat,  so  that  they  shall  have  some  effect  rather  than 
none;  and  (2),  That  such  a  meaning  shall  be  given  to 
them  as  may  carry  out  and  most  fully  effectuate  the  in- 
tention of  the  parties ;  and  surely  nothing  could  be  de- 
vised more  reasonable,  appropriate,  and  just  than  these 
leading  principles.    (Broom's  Max.  413  &  seq.) 

The  most  prominent  rules  of  interpretation  may  be 
thus  enumerated,  namely  : 

(1),  The  construction  should  be  reasonable  and  agree- 
able to  common  understanding,  and  as  near  the  apparent 
intent  of  the  parties  as  the  rules  of  law  will  admit ; 

(2),  Where  the  Intension  is  clear,  too  minute  a  stress 
is  not  to  be  laid  on  the  strict  signification  of  words,  nor 
on  grammatical  propriety  ; 

(3),  The  construction  should  be  upon  the  entire  instrw- 
Tnent,  and  not  merely  on  disjointed  parts  of  it;  so  that 
every  part  of  it  (if  possible)  may  take  effect ; 

(4),  Words  are  to  be  construed  most  strongly  against 
the  user  of  them  ; 

(5),  Where  the  words  bear  two  senses,  that  most  agree- 
able to  law  shall  be  preferred ; 

(6),  Where  two  clauses  are  irreconcilably  repugnant, 
in  a  deed,  the  first,  and  in  a  will,  the  last,  prevails  ; 

(7),  Ambiguities  in  writings  cannot  in  general  be  ex- 
plained by  parol  testimony  ; 

(8),  Falsa  demonstratio  non  nocet,  mere  false  descrip- 
tion, does  not  necessarily  make  an  instrument  inopera- 
tive ; 

(9),  Expressio  unius  est  exclusio  alterius,  the  express 
mention  of  one  thing  implies  the  exclusion  of  another  ; 
and, 

(10),  Devises,  and  wiUs  generally,  are  to  be  most  favor- 
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aily  expounded  according  to  the  will  of  the  testator,  if 

consistent  with  the  rules  of  law. 

It  will  be  necessary  to  enlarge  somewliat  upon  each 

one  of  these  rules ; 

W.  C. 
1^   The  Construction  of  Assurances  and  other  Writings 
should  be  reasonable  and  agreeable  to  Common  Under- 
standing, and  as  near  the  apparent  intent  of  the  Parties 
as  the  rules  of  Law  will  admit. 

The  law-maxin)s  applicable  to  the  subject  are  '■'■verba 
intentiom  debent  inserinre,^''  and  "  benigne  interpretamur 
chartas propter  simplicitatem  laicorurn.''''  f2  Bl.  Com. 
379  ;  Broom's  Max.  414.) 

The  doctrine  of  the  rule  in  question  is  well  expressed 
by  Lord  Hobart,  in  Clanrickard  v.  Sidney,  Hob.  277 
b,  where  he  says  that  judges  should  be  "curious  and 
almost  subtile,  astute  (which  is  the  word  used  in  the 
Proverbs  of  Solomon  in  a  good  sense,  when  it  is  to  a 
good  end)  to  invent  reasons  and  means  to  make  acts 
according  to  the  just  intent  of  the  parties,  and  to  avoid 
wrong  and  injury,  which  by  rigid  rules  might  be  wrought 
out  of  the  act.''  And  we  have  many  instances  of  its 
application  in  the  books, botli  old  and  new,  as  in  Bredon's 
Case,  1  Co.  76  a ;  Crossing  v.  Scudamore,  2  Lev.  10 ; 
Loves  V  Goddard,  3  Cro.  ( Jac.)  61 ;  Webb  v.  Hearing, 
Id.  415-'16;  Moseley  v.  Motteux,  10  M.  &  W.  533; 
Kowletts  V.  Daniel,  4  Munf.  473 ;  Watts  v.  Cole,  2 
Leigh,  662. 

In  accordance  with  this  principle,  deeds,  and  much 
more  wills,  are  construed  to  operate  according  to  the 
intention  of  the  parties,  if  by  law  they  may ;  and  if 
they  cannot  in  one  form,  they  shall,  if  possible,  operate 
in  that  which  by  law  will  effectuate  the  intention: 
Quando  res  non  valet  tit  ago,  valeat  quantum  valere 

potest.  And  in  later  times  the  judges  have  gone  f  ui'ther 
than  formerly,  and  have  had  more  consideration  for  the 
substance — to  wit,  the  passing  of  the  estate  according 
to  the  intent  of  the  parties, — than  to  tJie  mere  manner 
of  passing  it.  (Osnian  v.  Sheafe,  3  Lev.  372  ;  Chester 
V.  Willan,  2  Saund.  96  b,  n  (1) ;  Smith  v.  Packhurst, 
3  Atk.  136 ;  Cases  cited  Cholmondeley  v.  Clinton,'  2 
B.  &  Aid.  (4*  E.  C.  L.)  637.)  For  instance,  a  deed 
intended  for  a  release,  if  it  cannot  operate  as  such,  may 
amount  to  a  grant  of  the  reversion,  or  to  a  surrender, 
and  the  like ;  or,  by  the  statute  of  grants,  to  a  grant  of 
the  lands  themselves.  So  a  deed  of  feoffment  in  fee- 
simple  which  is  expressed  to  be  for  valuable  consider- 
ation, or  for  consideration  of  natural  love  and  affection, 
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although  for  want  of  livery  of  seisin  it  cannot  operate 
as  a  feoffment,  shall  yet  be  a  good  bargain  and  sale,  or 
covenant  to  stand  seised.  (Shep.  Touchst.  82-'3; 
Broom's  Max.  416 ;  Chester  v.  Willan,  2  Saund  96  b, 
n  (1);  Crossing  v.  Scudamore,  2  Lev.  9,  10;  Rowletts 
V.  Daniel,  4  Munf.  473 ;  Watts  v.  Cole,  2  Leigh,  662 ; 
Scott  V.  Scott,  18  Grat.  150.) 

In  the  light  of  the  same  general  principle,  the  general 
usage  and  understanding  of  the  country  are  important 
aids  in  interpreting  the  transactions  of  men  vrhich  are 
dubious  in  their  signification.  (Harris  v.  Nicholas,  5 
Munf.  483  ;'  Ryland  v.  Butler,  18  Grat  323.)  Cove- 
nants, also,  may  be  implied  according  to  the  apparent 
intent  of  the  parties.  (White  v.  Toncray,  5  Grat.  1Y9.) 
So  legal  presumptions  and  rules  of  construction,  which 
would  otherwise  prevail,  yield  to  an  intention  satisfac- 
torily expressed  in  the  instrument  itself ;  and,  indeed, 
in  the  face  of  such  expression  of  intent,  have  no  applica- 
tion. (Tebbs  V.  Duval,  IT  Grat.  349,  361.)  This  lat- 
ter proposition  is,  indeed,  no  more  than  the  expression 
or  application  of  a  very  general  and  a  veiy  wholesome 
maxim  of  interpretation,  namely,  Quoties  in  verbis  nulla 
est  amliiguitas,  ibi  nulla  expositio  contra  verba  fienda 
est, — it  is  not  allowable  to  interpret  what  has  no  need 
of  interpretation,  nor  will  the  law  make  an  exposition 
against  the  express  words  and  intent  of  the  parties. 
(Broom's  Max.  477-'8  ;  1  Th.  Co.  Lit.  459,  &  seq.) 
S'^-  Where  the  Intention  is  clear,  too  minute  a  stress  is  not 
to  be  laid  on  tlie  Strict  Signification  of  words,  nor  on 
Gramrn atical  Propriety. 

Sundry  maxims  express  this  principle,  as  "  Qxii  hwret 
in  litera,  hoeret  in  cdrtice,^''  '■^Mala  grammatica  nan  vitiat 
cJiartam^''  and  one  already  cited- under  the  preceding 
head,  namely,  ^'■Quoties  in  verbis  nulla^est  ambiguitas, 
ibi  nulla  expositio  contra  verba  fienda  estP  (2  Bl.  Com. 
379  ;  Broom's  Max.  534-'35.) 

Neither  false  English,  nor  bad  Latin  will  avoid  even 
a  deed,  and  much  less  a  will,  where  the  meaning  of  a 
party  is  apparent.  Thus  the  word  "and"  has  in  many 
cases  been  read  "  or,"  and  vice  versa,  when  the  change 
was  rendered  necessary  by  the  context;  "if  he  should 
die"  has  been  construed  "when  he  should  die,"  and 
"  hereinafter  "  been  read  "  hereinbefore."  (Broom's 
Max.  535  ;  3  Lorn.  Dig.  196-7,  204.)  And  when  in 
the  context  of  a  will,  the  testator  has  explained  his  own 
meaning  in  the  use  of  certain  words,  that  should  be  the 
guide,  without  resorting  to  lexicograpliers  to  determine 
their  abstract  signification,  or  to  adjudged  cases  to  dis- 
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cover  wliat  they  have  been  decided  to  mean  under  dif- 
ferent circumstances.  (3  Lorn.  Dig.  197 ;  Carnagy  v. 
Woodcock,  2  Munf.  234.)  In  short,  where  there  is  a 
manifest  general  intent,  the  construction  should  be-such 
as  to  effectuate  it,  though  by  that  construction  some 
particular  or  subordinate  intent  may  be  defeated,  or  the 
literal  import  of  the  words  be  departed  from.  It  is  not 
admissible,  by  adhering  to  the  letter,  to  defeat  the  man- 
ifest object  and  design  of  the  instrument.  (3  Lorn. 
Dig.  196-'7  ;  Doe  v.  Laming,  2  Burr,  1108  ;  Hodgson 
V.  Ambrose,  1  Dongl.  341;  Hill  &c.  v.  Huston,  15 
Grat.  360 ;  Finlay  v.  King's  Lessee,  3  Pet.  347,  377.) 
Moreover,  since  no  illegal  intent  can  be  carried  into 
effect,  the  construction  ought  to  be  such  as,  if  possible, 
to  make  the  intent  consistent  with  the  rules  of  law  ;  - 
for  otherwise  eveiy  man  would  prescribe  a  new  law  for 
himself,  and  property  would  l^ecome  indeterminate  and 
insecure.  (3  Lom.  Dig.  196 ;  Hodgson  v.  Ambrose,  1 
Dougl.  340-'41,  &c.) 

It  is  in  conformity  with  these  principles  that,  if  the 
testator  uses  legal  or  technical  phrases  only,  his  inten- 
tion should  be  construed  by  legal  rules ;  and  if  he  use 
•common  words,  that  his  intention  shall  be  regulated 
according  to  the  common  understanding  thereof  (Ken- 
non  V.  McRoberts,  1  Wash.  100 ;  Hodgson  v.  Ambrose, 
1  Dongl.  341.)  ]3ut  whilst  technical  words  are  pre- 
sumed to  be  used  according  to  their  technical  significa- 
tion, unless  the  contrary  appears  (for  the  courts  have 
no  right  to  suppose  that  the  party  did  not  understand 
the  meaning  of  the  words  he  employed,  or  that  he  did 
not  mean  what  the  words  properly  import);  yet  where 
other  expressions  are  used  in  conjunction  with  such 
technical  words,  which  plainly  indicate  what  the  inten- 
tion was,  and  that  it  was  not  in  accordance  with  the 
technical  signification,  the  intention  will  control  the 
legal  operation  of  the  words.  (Hodgson  v.  Ambrose, 
1  Dougl.  341 ;  Jesson  v.  Doe,  2  Bligh.  1 ;  3  Lom.  Dig. 
196.) 

Agreements  especially,  (but  the  same  proposition  is 
true  of  all  instruments),  are,  always  to  be  construed  ac- 
cording to  the  evident  intent  of-  the  parties,  appearing 
from  the  writing  itself,  wi^^out  a  rigid  adherence  to 
the  letter  (Freshwater  v.  Eaton,  1  Stra.  49;  Hawkins 
V.  Berkeley,  1  Wash.  206).  And  clear  and  unambig- 
uous provisions  are  not  to  be  controlled  by  mere  infer- 
ences and  arguments  derived  from  other  passages  of 
the  instrument,  themselves  uncertain  and  ambiguous 
(Rayfield  v.  Graines,  17  Grat.  1.) 
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3^.  The  Construction  slionld  be  upon  the  entire  Instru- 
ment, and  not  merely  on  disjointed  parts  of  it;  so  that 
every  part  of  it  (if  possible),  may  take  eifect. 

The  substance  of  this  rule  is  conveyed  by  the  maxims, 
eas  antecedentiius  et  consequentibus  fit  optima  inter- 
pretatio,  and  verha  debent  inteUigi  cum  effectu,  ut  res 
majis  valeat  quam  per  eat.  In  interpretation,  the  con- 
text is  one  of  the  best  guides,  and  no  word  (if  possible), 
but  what  may  operate  in  some  shape  or  other.  (2  Bl. 
Cora.  379-80;  Cobbs  v.  Foimtaine,  3  Rand.  487.) 

It  is  a  plain  dictate  of  *good  sense,  in  order  to  arrive 
at  the  meaning  and  intention  of  tlie  parties,  not  to  fix 
the  attention  exclusively  on  any  one  clause,  but  to  take 
the  whole  together,  surveying  every  part  of  the  instru- 
ment, and  endeavoring  so  to  construe  it  that  every  part 
shall  have  some  effect,  if  that  be  practicable,  rather 
than  be  wholly  inoperative.  Of  this  principle  of  in- 
terpretation many  instances  present  themselves  in  re- 
spect both  to  deeds  and  wills,  but  especially  as  to  wills. 
(Tabb  V.  Archer,  3  H.  &  M.  399 ;  Randolph  v.  Ran- 
dolph, Ibid ;  Lucas  v.  Duffield,  6  Grat.  456 ;  Parker  v. 
Warley,  9  Grat.  477;  Cheshire  v.  Purcell,  11  Grat. 
771.)  Thus,  even  two  separate  instruments,  made  at 
the  same  time,  and  for  the  same  general  object,  are  to 
be  construed  together  (French  v.  ToAA-nes,  10  Grat. 
513;  Anderson  v.  Harvey,  Id.  386.)  And  introduc- 
tory words,  nay  expressions  contained  in  the  clause  of 
attestation,  may  and  do  assist  in  showing  the  intention, 
and  sometimes  very  controHingly.  Thus,  the  word  es- 
tate, occurring  in  the  introductory  part  of  a  will,  may 
be  transposed  thence  to  the  devising  part,  and  there  be 
made  to  enlarge  the  interest  inde:^itely  devised  to  a 
person,  from  a  life-estate  to  a  fee-simple.  (Kennon  v. 
McRoberts  &  ux,  1  Wash.  106  &  seq. ;  Beachcroft  v. 
Beachcroft,2  Yern.690;  Tanner  v.  Wise,3P.Wms.294; 
Ibbetson  v.  Beckwith,  Cas.  Temp.  Talb.  157 ;  Grayson  v. 
Atkinson,  1  Wils.  133;  Davies  v.  Miller,  1  Call  132; 
Watson  V.  Powell,  3  Call.  308;  Wyatt  v.  Sadler's 
Heirs,  1  Munf.  537;  Goodrich  v.  Harding,  3  Rand. 
283;  Lucas  &  ux  v.  Duffield,  6'  Grat.  456;  Wright  v. 
•  Denn,  10  Wheat.  204.)  Indeed,  it  has  been  suggested 
in  more  than  on^  case,  that  the  use  thus  made  of  in- 
troductory words,  in  interpreting  the  devising  part  of 
wills,  has  been  in  Virginia  carried  farther  than  Eng- 
lish precedents  warrant.  (Wright  v.  Sadler's  Heirs,  1 
Munf.  542  &  seq.,  pr.  Roane,  J. ;  Engle  v.  Burns,  5 
CalL  478,  pr.  Roane,  J.;  3  Lom.  Dig.  197.) 

Covenants  are  in  like  manner  construed  as  depend- 
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ent  or  independent,  the  one  of  another,  not  according 
to  tlieir  relative  collocation  or  arrangement,  or  the  tech- 
nical words  employed,  but  according  to  the  intention 
of  the  parties  and  the  good  sense  of  the  case.  (Poi'd- 
age  V.  Cole,  1  Sannd.  320,  n  (4)  ;  Boone  v.  Eyre,  1 
Hen.  Bl.  254,  273,  note;  Broom's  Max,  419-'20;  Ee- 
no's  Ex'ors  v.  Davis,  4  H.  &  M.  283;  Wyatt  v.  Sadler's 
heirs,  1  Munf.  537,  and  n.  (i);  Bream  v.  Marsh,  4  Leigh, 
25,  26  ;    Todd  v.  Summers,  2  Grat.  167.) 

The  law  deservedly  attaches  particular  importance  to 
the  maxim  that  all  transactions  are  to  be  so  construed 
ut  res  majis  valeat  quain  pereat ;  and  that  not  only  in 
respect  to  the  leading  parts,  but  also  as  to  the  very 
words  taken  singly,  not  one  of  which  ought  to  be  rejected 
if  it  can  have  a  possible  meaning.  (Shelton's  Ex'ors  v. 
Shelton,  1  Wash.  59  ;   Wooten  v.  Kedd,  12  Grat.  .196.) 

It  may  be  proper  to  add,  in  concluding  the  discussion 
of  this  third  rule  of  construction,  that  a  proviso  ap- 
pended to  one  clause  of  an  instrument  ■  (e.  g.  a  statute), 
does  not  limit  another  unless  it  plainly  appear  on  the 
whole  that  it  was  so  intended.  (Callaway  v.  Harding, 
23  Grat.  542.) 
4''.  Words  are  to  be  Construed  most  Strongly  against  the 
User  of  them. 

This  rule  is  often  expressed  as  if  it  were  confined  to 
the  grantor  in  a  deed.  But  the  principle  upon  which 
the  rule  is  founded  is  that,  in  order  to  induce  men  to 
express  themselves  plainly,  they  are  laid  under  the  penal 
consequence  that  whatever  ambiguity  occurs  in  expres- 
sions proceeding  from  themselves,  shall  be  resolved  ad- 
versely to  them.  This,  indeed,  is  the  import  of  the  maxim 
applicable  to  the  subject,  Yerba  chartarum  fortius  ac- 
cipiuntur contra  proferentem.  If  it  were  not  so,  it 
might  be  expected  that  men  would  affect  ambiguous  and 
intricate  expressions,  provided  they  were  afterwards  at 
liberty  to  put  their  own  construction  on  them,  and  to 
take  the  chances  of  having  it  sustained.  (2  Bl.  Com. 
380;  Broom's  Max.'456  &  seq,) 

Thus,  if  tenant  in  fee- simple  grants  to  any  one  an  es- 
tate for  life  generally,  it  shall  be  construed  an  estate 
for  the  life  of  the  grantee  (2  Bl.  Com.  380;  1  Th.  Co. 
Lit.  620);  and  if  it  be  doubtful  on  the  face  of  the  deed 
whether  it  includes  one  or  two  adjacent  lots,  both  being 
the  property  of  the  grantor,  both  shall  pass  (Carrington 
V.  Goddin,  13  Grat.  587.)  In  like  manner,  if  two  ten- 
ants in  common  grant  a  rent  of  $20  jyer  annum,  out  of 
their  land,  the  grantee  shall  have  $20  from  each ;  but 
if  they  make  a  lease,  and  reserve  $20,  they  shall  have 
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only  $20  between  them.  (1  Th.  Co.  Lit.  780;  Broom's 
Max.  458.)  A  distinction,  however,  must  be  here  ob- 
served between  an  indenture  and  a  deed  poll ;  for  the 
words  of  an  indenture,  executed  by  both  parties,  are  to 
be  considered  as  the  words  of  them  both ;  for  though  de- 
livered as  the  words  of  one  party,  yet  they  are  not  his 
words  only,  because  the  other  party  hath  given  his  con- 
sent to  every  one  of  them.  But  in  a  deed-poll  executed 
by  the  grantor  they  are  the  words  of  the  grantor  alone, 
and  shall  be  taken  most  strongly  against  him.  (2  Bl. 
Com.  380.) 

This  rule,  being  one  of  some  strictness  and  rigor,  is 
in  general  the  last  to  be  resorted  to,  and  is  never  to  be 
relied  on  but  where  all  other  rules  of  exposition  fail  (2 
Bl.  Com.  380),  and  it  is,  morever,  to  be  taken  in  sub- 
ordination to  the  next  following  rule  (5^).  Thus,  if 
one,  tenant  for  his  own  life  {e.  g.  tenant  by  the  curtesy), 
were  to  grant  an  estate  for  life,  it  would  be  interpreted 
to  be  for  the  grantor's  own  life  ;  for  to  suppose  it  to  be 
for  the  grantee's  life,  as  in  the  former  instance,  would 
be  to  make  ambiguous  words  work  a 'wrong,  when  they 
would  as  well  bear  an  interpretation  entirely  consistent 
with  right ;  an  interpretation  which  the  fifth  rule  for- 
bids. (1  Th.  Co  Lit.  620.) 
5\  "Where  the  Words  bear  two  senses,  that  most  agreeahle 
to  Law  shall  he  Preferred. 

A  fair  illustration  of  this  rule  is  found  in  the  case 
cited  in  the  foregoing  paragraph,  namely,  where  a  per- 
son, tenant  for  his  own  life,  grants  an  estate  for  life, 
witliout  saying  for  whose  life.  This  principle  of  inter- 
pretation requires,  as  we  have  seen,  that  it  shall  be 
construed  to  be  not  for  the  life  of  the  grantee,  which 
would  be  an  estate  that  he  has  no  right  to  create,  but 
for  his  (the  grantor's)  own  life,  which  is  within  his 
competency.  (2  Bl.  Com.  380 ;  1  Th.  Co.  Lit.  620.) 
6^"  Where  two  clauses  are  irreconcilably  repugnant,  in  a 
Deed  the  first,  and  in  a  Will  the  last.  Prevails. 

It  will  be  observed,  itf  the  application  of  this  maxim, 
that  tlie  clauses  are  suppos?d  to  be  absolutely  incapable  of 
ieing  reconciled ;  and  that  if  by  any  admissible  construc- 
tion the  repugnancy  may  be  avoided,  there  can  be  no  oc- 
casion to  invoke  the  rule  under  consideration.  Thus,  if 
in  different  clauses  of  a  deed  or  will  the  same  subject  be 
given  to  different  persons,  the  clauses  are  not  irrecon- 
cilably repugnant,  for  the  persons  may  take  as  joint- 
tenants,  or  as  tenants  in  common,  according  to  the 
terms  in  which  the  grants  or  devises  are  conceived; 
and   such,   according  to   the    better  opinion,  notwith- 
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standing  Lord  Coke  (2  Th.  Co.  Lit.  646)  countenances 
a  contrary  doctrine,  seems  to  be  the  preferable  inter- 
pretation. (2  Th.  Co.  Lit.  646,  n  (12);  Eidout  v. 
Paine,  3  Atk.  493 ;  Paramour  v.  Tardley,  2  Plowd. 
541,  n(d).) 

If,  however,  the  repugnancy  is  in  no  admissible  way 
capable  of  being  reconciled,  nothing  remains  but  to 
apply  tlus  rule,  and  to  hold  that  in  a  deed  the  first, 
and  in  a  will  the  last  prevails  (Wykham  v.  Wykham, 
18  Yes.  421);  although  such  a  method  of  interpreta- 
tion, seeing  that  the  whole  of  both  classes  of  instru- 
ments must  be  considered  together,  and  are  executed  at 
the  same  moment  of  time,  can  be  justified  only  by 
rigorous  necessity. 
T''-  Ambiguities  in  a  Writing  cannot,  in  general,  be  ex- 
plained by  Parol  Testimony. 

Parol  conteviporaneous  evidence  is,  in  general,  inad- 
missible to  contradict  or  vary  tlie  terms  of  a  valid  writ- 
ten instrument.  (1  Greenl.  Ev.  §  275.)  The  writing 
is  the  only  outward  and  visible  expression  of  the  mean- 
ing of  the  parties,  and  to  allow  it  to  be  varied  or  con- 
tradicted by  verbal  testimony  of  what  passed  at  or 
before  its  making  would  be  to  postpone  the  more 
certain  and  reliable  mode  of  proof,  to  the  more  pre- 
carious and  less  trust-worthy;  to  prefer  the  less  good 
to  the  best  evidence.  (Starkie's  Ev.  (Sharswood)  651 
1  Greenl.  Ev.  §  276,  282 ;  Rutland's  Case,  5  Co.  25  b 
WooUam  v.  Hearn,  7  Ves.  211  c,  &  notes,  218-19 
Oatewood  v.  Burrus,  3  Call.  194;  Tabb  v.  Archer,  3 
H.  &  M.  399;  Puller  v.  Puller,  3  Eand.  83 ;  Miars  v. 
Bedgood,  9  Leigh,  361,  368,  372;  Crawford  v.  Jar- 
rett's  Adm'r,  2  Leigh,  630;  Harris  v.  Carson,  7  Leigh, 
632;  "Watson  v.  Hurt,  6  Grat.  633,  644;  Townes  v. 
Lucas,  13  Grat.  710.) 

The  rule  applies  as  well  to  simple  contracts  in  writ- 
ing, as  to  wills  and  specialties,  extending,  indeed,  to  all 
writiyigs  of  every  desci'iption.  (1  Greenl.  Ev.  8  276, 
287,  289 ;  Hiscocks  v.  Hiscocks,  5  M.  &  W.  363^  367, 
pr.  Ld.  Abinger,  C.  B )  It  is  directed  only  against 
the  admission  of  any  other  evidence  of  the  language 
employed  in  the  writing  than  that  which  is  furnished 
by  the  writing  itself.  (1  Greenl.  Ev.  §  277;  Crawford 
V.  Jarrett's  Adm'r,  2  Leigh,  630.) 

The  principle  in  question  does  not  forbid  the  proof 
by  parol  of  the  surrounding  circumstances,  in  order 
more  perfectly  to  understand  the  intent  and  meaning 
of  the  parties,  so  that  the  court  may  be  placed  as  nearly 
as  possible  in  the  situation  of  the  party  whose  written 
language  is  to  be  interpreted,  and  may  understand  his 


956  V.  ALIENATION CONSTKUCTION  OF  ASSUBANOES.        [bOOK  H. 

relations  to  persons  and  things  around  him,  or,  indeed, 
may  be  made  acquainted  with  all  extrinsic  circumstances 
tending  to  show  what  persons  or  what  things  were  in- 
tended, where  the  language  is  alike  applicable  to  seve- 
ral; but  not  if  the  description  be  wholly  inapplicable 
to  the  thing  said  to  be  designed.  (1  Greenl.  Ev.  § 
277,  282,  288,  288  a,  290,  291,  295  a;  Miller  y.  Tra- 
vers,  8  Bingh.  (21  E.  C.  L.)  244;  Doe  v.  Needs,  2  M. 
&  W.  129;  Mackey  V.  Fuqua,  3  Call.  19;  Shelton  v. 
Shelton,  1  Wash.  53;  Kennon  v.  McKoberts,  1  "Wash. 
96;  Trigg  &  ux  v.  ISng's  Eep.,  1  Eand.  252;  Craw- 
ford V.  Jarrett,  2  Leigh,  630;  Wootten  v.  Kedd,  12 
Grat.  196 ;  Walker  v.  Christian,  21  Grat.  294.) 

Nor  does  it  exclude  the  testimony  of  experts  to  aid 
the  court  either  to  decipher  the  instrument  when  in 
unknown  characters,  or  to  translate  it  from  a  foreign 
tongue,  or  to  make  it  intelligible  by  explaining  the 
proper  local  or  technical  meaning  of  particular  words; 
but  not  to  prove  that,  in  any  individual  case,  the  words, 
were  used  in  other  than  their  ordinary  and  proper 
sense.  (1  Greenl.  Ev.  §  280,  295,  298.)  For  the  rule 
excludes  all  parol  evidence  of  intention,  whether  direct 
or  by  way  of  inference.  (1  Greenl.  Ev  §  282  a;  Skip- 
withv.  Cabell,  19  Grat.  758;  Wootten  v.  Redd,  21 
Grat.  196.) 

The  rule  admits  proof  to  identify  and  show  who  are  . 
the  real  parties  to  the  transaction  (1  Greenl.  Ev.  §  282 
a;  Wadsworth,  &c.  v.  Allen,  8  Grat.  174);  to  ascer- 
tain the  nature  and  qualities  of  the  subject  to  which 
the  writing  refers  (1  Greenl.  Ev.  §  286;  Crawford  v. 
Morris,  5  Grat.  90;  Emerick  v.  Taverner,  9  Grat.  220)  ; 
and,  as  we  have  seen,  to  show  the  situation  of  the  ma- 
ker of  the  instrument  in  ail  his  relations  to  persons  and 
things  around  (1  Greenl.  Ev.  §  282  a,  288;  Wads- 
worth  V.  Allen,  8  Grat.  174;  Wootten  v.  Eedd,  12 
Grat.  196.) 

Also,  to  show  a  reasonable  and  fair  usage  or  custom, 
with  reference  to  which  the  parties  probably  contracted, 
or  expressed  themselves ;  but  in  Virginia  only  where 
the  language  is  ambiguous,  not  where  the  usage  or  cus- 
tom, which  it  is  sought  to  establish,  is  inconsistent  -with 
the  terms  of  the  writing  (Wigglesworth  v.  Dallison,  1 
Dougl.  201;  Hutton  v.  Warren,  1  M.  &  W.  466; 
Harris  v.  Carson,  7  Leigh,  639 ;  Mason  v.  Moyers,  2 
Rob.  613;  Gross  v.  Criss,  3  Grat.  250.) 

Also,  to  show  that  the  instrument  is  invalidated  by 
fraud,  or  other  illegality  (if  not  under  seal),  by  want 
of  valuable  consideration,  or  by  a  mistake  in  point  of 
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fact;  or  that  whilst  it  purports  to  be  an  absolute  con- 
veyance, it  was,  in  fact,  intended  as  a  mortgage  (1 
Greenl.  Ev.  §  284,  296,  304 ;  Koss  v.  ISTorvell,  1  Wash. 
14 ;  Flemings  v.  "Willis,  2  Call.  54 ;  Jones  v.  Robert- 
son, 2  Muni".  187 ;  Stratton  v.  Minnis,  Id.  329 ;  Alex- 
ander &  Co.  V.  Newton,  2  Grat.  266;  Brent  v.  Kich- 
ards,  Id.  534, 543  ;  Shepherd  v.  Henderson,  3  Grat.  367.) 

Also,  to  contradict  or  explain  the  writing  in  its  re- 
cital of  facts,  where  the  party  is  not  estopped  to  deny 
them,  as  in  receipts  and  other  papers  wliich  contain 
such  recitals  (1  Greenl.  Ev.  §  305;  Brent  v.  Richards, 
2  Grat.  539,  543;  Harvey  v.  Skipwith.  16  Grat."  410.) 

Also,  to  rebut  an  equity  by  showing  an  intention  ad- 
verse to  a  presnmption  ^^-liich  would  otlierwise  arise  ; 
as  that  two  legacies  of  which  the  sums  and  expressed 
motives  exactly  coincide,  are  cumulative  ;  that  a  por- 
tion is  an  ademption  of  a  legacy;  that  a  portion  is  sat- 
isfied by  a  legacy,  &c.  These  presumptions  may  be 
all  repelled  by  parol  evidence ;  in  respect  to  which  it 
has  been  well  said,  that  it  is  not  in  this  case  so  much 
adducing  parol  evidence  to  contradict  or  explain  a  writ- 
ing as  to  show  that  the  writing  means  what  it  says  (1 
Greenl.  Ev.  §  296 ;  Jones  v.  Mason,  5  Rand.  577  ; 
Kelly  V.  Kelly,  6  Rand.  176  ;  Moore  v.  Hilton,  12 
Leigh,  2  ;  Hansbrougli's  Ex'ors  v.  Hooe  &  ux,  12  Leigh, 
316;  V.  C.  1873,  c.  118,  §  12.) 

Also,  to  discharge  a  vfl'itten  agreement  totally,  sup- 
posing it  to  be  not  under  seal,  even  though  a  writing 
be  necessary,  in  pursuance  of  the  statute  of  parol 
agreements,  to  the  validity  of  the  transaction  which  is 
thus  abrogated.  (1  Greenh  Ev.  §  302;  Ante  p.  777; 
Phelps  V.  Sealy  &  als,  22  Grat.  585  &  seq.) 

Also,  to  set  lip  a  new  and  distinct  agreement  upon  a 
new  consideration,  whether  as  a  substitute  for_tlie  old, 
or  in  addition  to  and  beyond  it,  (Stark.  Ev.  (Shars- 
wood),  655,  n  c;  1  Greenl.  Ev.  §  303-'4 ;  Flemings  v. 
Willis,  2  Call.  5.) 

Also,  to  enlarge  the  time  of  performance  of  a  simple 
contract,  or  to  change  the  place,  even,  it  would  seem, 
in  cases  within  the  statute  of  frauds,  or  parol  agree- 
ments (Stark.  Ev.  (Sharswood),  724-'5,  &  n  o.),  or  to 
show  a  waiver  and  abandonment  of  it.  (1  Greenl. 
Ev.  §  304.) 

Also,  to  explain  a  latent  ambiguity.  There  are,  as 
Lord  Bacon  observes,  two  sorts  of  ambiguities ;  patent, 
which  appears  on  the  face  of  the  writing,  ancf  is  ap- 
parent to  all  who  read  or  he*-  it ;  and  latent,  when  the 
ambiguity  is  brought  to  light  by  extrinsic  circumstances, 
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none  appearing  upon  the  face  of  the  instrument,  but 
as  Lord  Bacon  expresses  it,  "  there  is  some  collateral 
matter  out  of  the  deed  that  breedeth  the  ambiguity." 
(Bac.  Max.  Keg.  XXIII.)  A  patent  ambiguity,  inhe- 
rent in  the  words,  and  incapable  of  being  dispelled, 
either  by  any  legal  rules, of  construction  applied  to 
the  instrument,  or  by  evidence  showing  that  terms  in 
themselves  unmeaning  or  unintelligible  are  capable  of 
receiving  a  known  conventional  signification,  can  never 
be  explained  by  parol  testimony ;  but  a  la.ieni  ambiguity, 
which  is  raised  by  extrinsic  facts,  may  in  like  manner 
be  resolved  by  the  proof  of  like  facts.  Lord  Bacon 
states  the  leading  maxim  upon  the  subject  to  be,  am- 
biguitas  verborum  latens  verijicalione  supp/etur ;  nam 
quod  ex  facto  oritur  ambiguum  verificatione  facti  tollitar. 
(Bac.  Max.  Eeg.  XXIII;  Stark.  Ev.  (Sharswood), 
652  &  seq.) 

"  Amiiguitas  patens,"  says  he,  "is  never  holpen 
by  averment,"  for  the  reason,  as  he  explains,  that  it 
would  introduce  into  the  construction  and  effect  of 
writings  an  uncertainty  which  would  breed  infinite 
disputes  and  confusion.  "  But  if  it  be  ambiguitas 
latens,"  he  adds,  "  then  otherwise,  it  is  ;  as,  if  I  grant 
my  manor  of  S.  to  J.  F.  and  his  heirs,  here  appeareth 
no  ambiguity  at  all ;  but  if  the  truth  be  that  I  have 
two  manors,  both  of  South  S.  and  North  S.,  this  am- 
biguity is  matter  in  fact  {latent),  and  therefore  shall 
be  holpen  by  averment,  whether  of  them  was  that  the 
party  intended  should  pass."  (Bac.  Max.  Reg.  XXIII; 
Stark.  Ev.  (Sharswood)  625  &  seq;  653,  &  n  (1);  1 
Lom.  Dig.  212  &  seq;  Broom's  Max.  468  &  seq; 
Crawford  v.  Jarrett,  2  Leigh,  630  ;  Wootten  v.  Redd, 

,    12  Grat.  196.) 

&^.  Mere  false  description  does  not  make  a  writing  in- 
operative, when,  after  rejecting  what  is  false,  enough 
remains  to  ascertain  the  person  or  the  subject  intended. 
This  idea  is  frequently  expressed  by  the  maxim. 
Falsa  demonstratio  non  nocet,  cum  de  corpore  constat. 
Its  applications  have  been  numerous  enough  to  illus- 
trate it  amply.  Thus,  under  a  lease  of  "  all  that  part 
of  Blenheim  Park  situate  in  the  county  of  Oxford,, 
now  in  the  occnpation  of  one  S.,  lying  "  within  certain 
specified  limits,  "  with  all  the  houses  thereto  belong- 
ing, which  are  in  the  occupation  of  said  S.,"  a  house 
within  the  limits  designated,  but  not  in  the  occupancy 
of  S.,  was  held  to  pass.  (Doe  v.  Galloway,  5  B.  & 
Ad.  (37  E.  C.»L.)  43.)  So  by  a  devise  of  "  the  farm 
called  Trogue's  Farm,  now  in  the  occupation  of  C," 
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the  whole  farm  was  held  to  have  passed,  although  it 
was  not  all  in  C's  occupation,  (Groodtitle  v.  Southern, 
1  M.  &  S.  299.)  And  where  land  was  described  in  a 
patent  as  lying  in  the  county  of  M.,  and  further  de- 
scribed by  reference  to  natural  monuments  or  marked 
hues,  so  as  to  ascertain  its  identity,  notwithstanding 
the  subject  lay  not  in  the  county  of  M.,  but  in  that  oi 
H.,  yet  the  mistake  as  to  the  county  was  deemed  not 
to  affect  the  validity  of  the  grant ;  although  it  was 
admitted  that  if  the  subject  had  been  so  inaccurately 
described  as  to  render  its  identity  wholly  uncertain, 
the  grant  would  for  that  reason  have  been  void. 
(Eoardman,  &c.  v.  Lessees  of  Reed,  &c.  6  Pet.  345; 
Wootten  V.  Hedd,  12  Grat.  196.)  Thus  also,  where  a 
testator  devised  all  his  '■'■freehold  houses,  in  Aldersgate 
street,"  when  in  fact  he  had  no  freehold,  but  had 
leasehold  houses  there,  it  was  held  that  the  word 
"  freehold "  should  rather  he  rejected,  than  the  will 
be  totally  void.  (Day  v.  Trigg,  1  P.  Wms.  286.) 
And  it  may  be  observed  in  passing,  that,  indepen- 
dently of  statute,  it  is  a  long-established  rule,  that 
when  a  testator,  having  both  freehold  and  leasehold 
lands  in  a  particular  place,  devises  '■'■all  his  lands"  in 
that  place,  only  the  freehold  lan<Js  shall  pass,  although 
if  he  had  had  no  freehold  lands  there,  leasehold  lands 
would  pass.  (Eose  v.  Bartlett,  4  Cro.  (Car.)  292  ; 
Minnis  &  als  v.  Aylett,  1  Wash.  302.)  This  doctrine, 
however,  is  with  us  qualified  by  a  statute  taken  from 
7  Wm.  IV,  and  1  Vict.  c.  26,  which  enacts  that  a 
"  devise  of  the  land  of  the  testator,  or  of  the  land  of 
the  testator  in  any  place,  or  in  the  occupation  of  any 
person  mentioned  in  his  will,  or  otherwise  described 
in  a  general  manner,  and  any  other  general  devise 
which  would  describe  a  leasehold  estate,  if  the  testator 
had  no  freehold  estate  which  could  be  described  by  it, 
shall  be  construed  to  include  his  leasehold  estates,  or 
•a,ioj  of  them  to  which  such  description  shall  extend,  as 
well  as  freehold  estates,  unless  a  contrary  intention 
shall  appear  by  the  will."  (V.  C.  1873,  c.  118,  §  15.) 
On  the  other  hand,  where  a  testator  devised  all  his 
freehold  and  real  estates  "in  the  county  of  Limerick, 
and  in  the  city  of  Limerick,"  and  he  had  no  real  es- 
tate at  all  in  the  county  of  Limerick,  and  in  the  city 
only  a  small  estate  inadequate  to  meet  the  charges  in 
the  will,  the  hulk  of  his  real  property  being  in  the 
county  of  Clare,  it  was  held  that  the  devisee  could  not 
he  allowed  to  show,  by  parol  evidence,  that  the  estates 
in  the  county  of  Clare  were  inserted  in  the  devise  to 
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him  contained  in  the  first  draft  of  the  will,  which  was 
sent  to  a  conveyancer,  to  make  certain  alterations,  not 
affecting  those  estates ;  that  the  conveyancer  did,  by 
mistake  and  without  authority,  strike  out  the  words 
"  county  of  Clare ;"  and  that  a  fair  copy  of  the  will  so 
altered  was  sent  to  the  testator,  who,  after  keeping  it 
by  him  for  some  time,  executed  it  without  adverting 
to  the  alteration.  To  allow  parol  evidence  for  such  a 
piu-pose,  it  was  justly  considered,  would  amount  to  the 
making,  Ijy  parol,  of  a  new  devise  for  the  testator. 
(Miller  V.  Travers,  8  Bing.  (21  E.  C.  L.)  244.)  And 
so  it  is  well  established'that  whore  a  complete  blank  is 
left  for  the  name  of  the  devisee,  or  thing  devised,  no 
parol  evidence,  however  strong,  will  be  allowed  to  fill 
it  up  as  intended  by  the  testator.  (Hunt  v.  Host,  3 
Bro.  C.  C.  311;  Doe  v.  Chicester,  4  Dow.  P.  C.  65.) 

The  principles  which  control  the  application  of  parol 
evidence  to  explain  a  latent  ambiguity,  and  to  correct 
a  false  description,  are  so  plainly  set  forth  in  the  case 
just  cited  (Miller  v.  Travers),  by  Tindal,  C.  J.,  that  it 
will  be  expedient  to  transcribe  some  sentences  of  his 
judgment. 

"  It  may  be  admitted,"  says  he,  "  that  in  all  cases  in 
which  a^difiiculty  arises  in  applying  the  words  of  a 
will  to  the  tiling  which  is  the  subject-matter  of  the  de- 
vise, or  to  the  person  of  the  devisee,  the  difficulty  or 
ambiguity  which  is  introduced  by  the  admission  of  ex- 
trinsic evidence  may  be  rebutted  and  removed  by  the 
production  of  further  evidence  upon  the  same  subject, 
calculated  to  explain  what  was  the  estate  or  subiect-mat- 
ter  really  intended  to  be  devised,  or  who  was  the  per- 
son really  intended  to  take  under  the  will ;  and  this 
appears  to  us  to  be  the  extent  of  the  maxim,  'Am- 
biguitas  verborum  latens  verijicatione  suppletur?  "  (See 
Atkinson's  lessee  v.  Cummins,  9  How.  486.) 
"  But  the  cases  to  which  this  construction  applies  will 
be  found  to  range  themselves  into  two  separate  classes, 
distinguishable  frem  each  other.  *         *         The 

first  class  is  when  the  description  of  the  thing  devised, 
or  of  the  devisee,  is  clear  upon  the  face  of  the  will ; 
but  upon  the  death  of  the  testator  it  is  found  that  there 
is  more  than  one  estate  or  subject-matter  of  devise,  or 
more  than  one  person  whose  description  follows  out 
and  fills  the  words  used  in  the  will.  As  where  the 
testator  devises  his  manor  of  Dale,  and  at  his  death  it 
is  found  that  he  has  two  manors  of  that  name.  South 
Dale  and  If orth  Dale ;  or  where  a  man  devises  to  his 
son  John,  and  he  has  two  sons  of  that  name.     In  each 


-CHAP.  XXIV.J       V.  ALIENATION CONSTEITCTION  OF  ASSURANCES.       961 

of  these  cases,  respectively,  parol  evidence  is  admissi- 
ble to  show  which  manor  was  intended  to  pass,  and 
which  son  was  intended  to  take.  (Bac.  Max.  XXIII; 
Couuden  v.  Gierke,  Hob.  32  a ;  Althana's  Case,  8  Co. 
155.)  The  other  class  of  cases  is  that  in  wJiich  the 
description  contained  in  the  will  of  the  thing  intended 
to  be  devised,  or  of  the  person  intended  to  take,  is  true 
in  part,  but  not  true  in  every  particular.  As  where 
an  estate  is  devised  called  A,  and  is  described  in  the 
occupation  of  B,  and  it  is  found  that  though  there  is 
an  estate  called  A,  yet  the  whole  is  not  in  B's  occupa- 
tion ;  or  where  an  estate  is  devised  to  a  person  M'hose 
surname  or  christian  name  is  mistaken,  or  whose  de- 
scription is  imperfect  or  inaccurate;  in  which  latter 
class  of  cases  parol  evidence  is  admissible  to  show  what 
estate  was  intended  to  pass,  and  who  was  the  devisee 
intended  to  take,  provided  there  is  sufficient  indication 
of  intention  appearing  on  the  face  of  the  will  to  justify 
the  application  of  the  evidence ; "  or  as  it  is  expressed 
in  the  rule,  provided  that  after  rejecting  what  is  inac- 
curate and  inapplicable,  there  yet  remains  on  the  face 
of  the  writing  enough  to  ascertain  the  identity  of  the 
thing  or  person  referred  to.  (See  Broom's  Max. 
490,  49;?-'3.) 
9^.  The  Ejrpress  Mention  of  one  thing  Implies  the  Exclu- 
sion of  another. 

This  rule  is  conveyed  by  two  maxims,-  not  precisely 
synonymous,  but  both  importing  the  principle  enun- 
ciated by  the  rule,  namely,  expressio  unius  est  exclusio 
alterhis,  and  expressum  facit  cessare  taciturn.  We 
find  instances  of  its  application  in  leases  for  years,  in 
which  the  word  demise  implies  a  covenant  for  quiet  en- 
joyment, but  liable  to  be  superseded  by  any  express 
covenant  of  title.  {Ante  683;  Shep.  Touchst.  160; 
Broom's  Max.  505.)  By  reason  of  this  rule  it  is  that 
a  clause  of  attestation  of  a  will  which  recites  some, 
but  not  all  of  the  particulars  required,  is  bad,  whilst, 
if  general,  it  imports  an  attesting  of  all  the  requisites. 
(Doe  v.  Burdett,  9  Ad  &  El.  (36  E.  C.  L.)  936,  af- 
firmed in  the  House  of  Lords  expressly  on  this  ground; 
Broom's  Max;  508,  n  (m).)  So,  a  general  acknow- 
ledgment (in  writing)  repels  the  bar  of  the  statute 
of  limitations,  an  absolute  promise  being  implied  there- 
from ;  but  if  there  bfe  an  eospress  promise  which  is  con- 
ditional, as  to  pay  "  as  soon  as  I  can,"  the  principle 
expressum  facit  cessare  taciturn  ap'^lies,  and  it  must  ap- 
pear that  the  condition  was  fulfilled  (as  in  the  case 
supposed,  the  ability  of  the  defendant  to  pay),  before 
61 
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the  obligation  can  be  insisted  on.  (Tanner  v.  Smart,. 
6  B  &  Or.  (13  E.  C.  L.)  603;  Edmunds  v.  Downes,. 

2  Cr.  &  Mees.  463-'4,  and  note;  Irving  v.  Veitch,  3 
Mees.  &  W.  112.)     See  Broom's  Max.  509  &  seq. 

lO''.  Devises,  and  Wills  generally,  are  to  be  most  favor- 
ably expounded,  according  to  the  will  of  the  Testator,  if 
consistent  with  the  Rules  of  Law. 

Less  regard  is  had  to  the  technical  rules  of  limita- 
tion in  wills  than  in  deeds  inter  vivos,  and  other  instru- 
ments, because  for  the  most  part  a  man  puts  off  making 
his  will  until  the  last  jjaoment,  when  he  often  cannot 
obtain  the  aid  of  counsel,  or,  as  the  phrase  is,  when  he 
is  inops  consilii.  Hence,  if  any  material  advantage  is 
to  be  derived  from  the  right  of  devise,  a  liberal  con- 
struction must  be  indulged,  and  notwithstanding  it 
tends  to  uncertainty  and  litigation,  the  rigorous  re- 
quirements of  technical  phraseology  must  be  relaxed 
in  respect  of  wills.  (2  Bl.  Com.  381 ;  3  Lom.  Dig. 
195.) 

Intention  is  the  polar  star  in  the  construction  of  all 
vn-itings,  but  with  peculiar  emphasis  in  the  interpreta- 
tion of  wills.  The  leading  maxim  is  quoduliima  voluntas 
tesiatoris  perimplenda  est  secundum  veram  intentionem. 
But  that  intention  is  to  be  collected  from  the  words 
of  the  whole  instrument  justly  interpreted  {ex  visceri- 
bus  testamenti),  having  regard  to  the  circumstances  of 
the  testator,  and  the  relation  in  which  he  stood  to  the 
parties  claiming  under  the  will,  and  the  subjects  dis- 
posed of  by  it;  and  not  to  oral  declarations,  or  other 
extrinsic  proof  of  a  meaning  not  to  be  found  in  his 
written  words.  (Kennon  v.  McBoberts,  1  Wash.  96 ; 
Wyatt  V.  Sadler's  Heirs,  1  Munf .  537 ;  Mooberry  v. 
Marye,  2  Munf.  453;  Calloway  v.  Langhorne,  4  Rand. 
181 ;  Land  v.  Otley,  4  Rand.  213 ;  Wootten  v.  Redd, 
12  Grat.  196 ;  Broom's  Max.  425 ;  3  Lom.  Dig.  196.) 
Thus,  technical  words  are  presumed  to  be  used  tech- 
nically, unless  the  contrary  appears  on  the  face  of  the 
will  (3  Lom.  Dig.  197;  Finlay  &  al  v.  King's  lessee, 

3  Pet.  346),  and  words  of  definite  legal  signification 
are  to  be  understood  to  bear  their  proper  sense.  (Find- 
ley's  Ex'ors  V.  Findley,  11  Grat.  438,  and  eases  there 
cited.)  Hence,  as  the  word  children,  where  no  other 
words  are  joined  with  it,  has,  in  general,  no  other  mean- 
ing but  issue  in  the  first  degree,  (except  where  the  rule  in 
Wild's  case,  6  Co.  17  a,  intervenes,  which  is  founded 
on  peculiar  reasons),  it  is  even  in  a  will  a  word  of  pur- 
chase^ and  not  of  limitation.  (Moon  v.  Stone,  19  Grat. 
130.) 
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In  pursuit  of  the  intention,  whore  it  is  manifest, 
notwithstanding  the  rule  that  every  word  must  have 
effect,  if  possible,  words  may  be  rejected  and  supplied 
(3  Lorn.  Dig.  300  to  302;  Lynch,  &c.  v.  Hill,  &c.,  6 
Munf.  114;  Smith  v.  Loyd,  16  Grat.  311;  Peyton  v. 
Harman,  22  Grat.  645) ;  expressions  may  be  rectified, 
as  by  reading  the  words,  "  if  he  should  die,"  as  if 
they  were  "  when  he  should  die,"  or  "  hereinafter," 
as  if  it  were  "  hereinbefore,"  or  the  word  "  and,"  as 
if  it  were  "  or,"  and  vice  versa  (3  Lom.  Dig.  203  & 
seq);  and,  indeed,  in  no  case  can  the  manifest  intent 
be  defeated  by  adhering  to  the  letter  of  the  will.  (Hill 
v.  Huston,  15  Grat.  350.) 

Adjudged  cases  may  be  argued  from,  if  they  estab- 
lish general  rules  of  construction,  to  find  out  the  in- 
tention of  the  testator.  And  where  once  a  court  of 
justice  has  determined  the  meaning  of  certain  words 
or  forms  of  expression,  the  same  effect  will  in  all 
future  cases  be  annexed  to  them ;  for  the  great  object 
in  questions  of  property  is  certainty ;  and,  as  Lord 
Mansfield  remarks,  in  Hodgson  v.  Ambrose,  1  Dougl. 
337,  more  benefit  is  derived  from  adhering  to  even  an 
erroneous  or  hasty  determination,  which  has  got  into 
practice,  than  from  overturning  it.  But,  except  to 
prove  the  ascertained  meaning  of  certain  words  or 
forms  of  expression,  it  has  been  sensibly  observed 
that  in  disputes  upon  wills,  cases  seldom  elucidate  the 
subject,  which,  depending  on  the  intention  of  the  tes- 
tator, to  be  collected  from  the  will  and  from  the  rela- 
tive situation  of  the  parties,  ought  to  be  decided  upon 
the  state  and  circumstances  of  each  case.  (Baddeley 
V.  Leppingwell,  3  Burr.  1541.)  This  remark  i-eceived 
the  approval  of  Pendleton  P.,  in  Shermer  v.  Shermer's 
Ex'ors,  1  Wash.  271-2,  and  he  added  that,  within  his 
observation,  adjudged  cases  more  frequently  are  pro- 
duced to  disappoint  than  to  illustrate  the  inten- 
tion. 

A  testator  has  a  right  to  dispose  of  his  property  as 
he  pleases,  provided  he  violates  no  rule  of  law  in  his 
disposition  thereof;  but  miless  his  purpose  is  very 
clear  he  ought  not  to  be  understood  to  intend  to  dis- 
regard the  ties  of  kindred.  Hence,  the  court  leans 
against  such  a  construction  of  doubtful  words  as  would 
leave  a  daughter  destitute  of  provision  (Carrington  v. 
Bell,  6  Munf.  374) ;  and  an  heir  at  law  can  be  disin- 
herited only  by  the  plainest  words,  and  they  such 
words  as  do  not  merely  import  that  the  heir  shall  not 
have  the  estate,  but  such  as  clearly  appoint  some  one 
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else  to  take  it.     (3  Lom.  Dig.  198 ;  Denn  v.  Gaskin, 
Cowp.  661 ;  Boissean  v.  Aldridges,  5  Leigh,  234,  243.) 

On  the  other  hand,  if  the  testator's  disposition  of 
his  property  is  adverse  to  the  rules  or  the  policy  of 
the  law,  the  will  is  void ;  and  the  plainer  the  intent,  - 
of  course  the  more  certain  is  the  sentence  of  nullity. 
(Rucker  v.  Gilbert,  3  Leigh,  8  ;  Wynn  v.  Carrell,  2 
Grat.  299. )  Hence  perpetuities — that  is,  future  Hmita- 
tations,  which  are  not  obliged,  fi-om  their  terms,  to  vest 
within  the  period  of  a  life,  or  lives  in  being,  and  the 
period  of  gestation  (nofr  more  than  ten  months),  and 
twenty-one  years  afterwards,  are  void  (3  Lom.  Dig. 
209-'10 ;  Ante,  p.  376,  &  seq)-;  that  is,  so  far  as  such 
a  limitation  creates  a  perpetuity,  it  is  void ;  but  it 
manifests  the  anxious  solicitude  of  the  law  to  give  ef- 
fect to  wills,  that  where  the  subject  is  real  estate  of  in- 
heritance, and  it  is  sought  to  limit  it  for  saccessive 
lives  forever,  in  the  same  family,  as  to  H.  M.  for  life, 
and  then  to  his  first  son  for  life ;  and  so  to  the  first 
son  of  that  son  for  life,  &c.,  whilst  the  attempt  thus 
to  create  a  perpetuity  is  vain,  yet,  as  was  observed  by 
Lord  Chancellor  Cowper,  in  Hmnbertston  v.  Humbert- 
ston,  1  P.  Wms.  332,  so  far  as  is  consistent  with  the 
rules  of  law,  it  ought  to  be  complied  with  ;  and  so  aH 
the  sons  already  born  were  decreed  to  take  estates  for 
their  lives  ;  but  where  the  limitation  is  to  the  first  son 
unborn,  it  is  in  him,  ut  res  valeat,  an  estate-tail,  and 
would  be  with  us  a  fee-simple  ;  the  gift  to  the  sons  or 
children  of  an  unborn  person  being  construed  to  be 
part  of  the  gift  to  the  parent,  and  to  confer  on  him 
an  estate-tail.  (Wild's  Case,  6  Co.  17  a.)  This  is 
one  exemplification  of  the  doctrine  of  ey  pres,  whereby 
when  there  is  a  general  and  also  a  particular  intention 
apparent  in  a  will,  and  the  particular  intention  cannot 
take  effect,  the  words  shall  be  so  construed  as  to  give 
effect  to  the  general  intention.  Other  much  rhore 
questionable  instances  of  the  same  general  doctrine 
are  described  by  Judge  Story,  2  Stor.  Eq.  §  1169-70, 
1176  to  1182. 

Tn  respect  to  the  introduction  of  extrinsic  parol  tes- 
timony to  aid  in  the  interpretation  of  wills,  the  same 
^general  principles  are  applicable  as  in  the  case  of  other 
writings,  as  explained,  Arvte,  p.  955,  &  seq,  and  958, 
&  seq.  The  case  of  Goblet  v.  Beechey,  3  Sim  (6  Eng. 
Ch.)  24,  will  afford  the  means  of  elucidating  these 
principles,  especially  as  applicable  to  wills,  in  a  very 
thorough  manner.  Joseph  Nollekens,  an  eminent 
statuary  in  London,  by  his  wiU  and  certain  codicils 
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thereto,  had  bequeathed  one  or  more  legacies  to  Alex- 
ander Goblet,  one  of  his  workmen,  who  had  been  in 
'  his  employment  upwards  of  thirty  years,  and  for  whom 
he  entertained  a  great  regard  ;  and  then  gave  to  other 
persons  the  residue  of  his  property,  which  he  enumer- 
ated as  consisting,  in  part,  of  "  marbles,  busts,  models^'' 
&c.  Then,  by  the  eleventh  codicil  to  his  will,  he  gave 
"all  the  marble  in  the  yard,  the  tools  in  the  shop, 
tankers,  mod.,  tools  for  carving,  the  rasp  in  the  drawer," 
&c.,  to  Alexander  Goblet.  The  essential  question 
was,  what  was  meant  by  the  word  mod.,  Goblet  insist- 
ing that  it  meant  models,  which  were  worth  upwards 
of  £700.  And  Vice  Chancellor,  Sir  L.  Shadwell,  al- 
lowed the  parol  evidence  of  sculptors  to  be  adduced 
to  show  that,  in  their  opinion,  the  word  was  intended 
for  models,  and  decreed  in  favor  of  Goblet:  Upon  ap- 
peal, however,  to  Lord  Chancellor  Brougham,  he  re- 
versed the  decree,  upon  the  ground  that  models  having 
been  distinctly  bequeathed  previously,  that  bequest 
could  not  be  revoked  by  the  imperfectly  written  word 
m,od.  in  a  subsequent  codicil,  as  to  the  meaning  of 
which  there  was  not  an  entire  unanimity  of  opinion 
amongst  the  witnesses  examined.  He  did  not  appear, 
however,  to  disapprove  the  introduction  of  parol  evi- 
dence in  the  cause,  as  touching  the  signiiication  of  the 
word  mod.,  although  he  dissented  from  the  result  at 
whicli  the  Vice  Chancellor  had  arrived  under  the  in- 
fluence of  that  testimony.  And  he  allowed,  without 
hesitancy,  the  parol  evidence  which  had  been  adduced 
to  prove  that  the  word  hankers  meant  the  benches  or 
solid  pieces  of  wood  upon  which  the  sculptor  places 
blocks  of  marble  for  the  purpose  of  being  carved. 
See  Goblet  v.  Beechy,  2  Bus.  &  M.y.  (13  Eng.  Ch.) 
624.  The  case,  therefore,  itself  is  instructive ;  but 
amongst  those  who  were  casually  present  at  the  first 
hearing  of  the  cause,  in  July,  1826,  before  Vice  Chan- 
cellor Sir  John  Leach,  was  James  Wigram,  Esq. 
(afterwards  Sir  James  Wigram,  and  Vice  Chancellor), 
whose  attention  being  arrested  by  the  novelty  and 
interest  of  the  question  involved,  proceeded,  for  his 
own  improvement  merely,  to  make  a  professional  study 
of  the  general  topic  of  the  doctrine  touching  the  ad- 
mission of  extrinsic  evidence  in  aid  of  the  exposition  of 
wills,  and  five  years  afterwards  he  published  his  obser- 
vations in  a  small  tract,  under  the  title  of  "An  Ex- 
amination of  the  Rules  of  Law,  respecting  the  Admis- 
sion of  Extrinsic  Evidence  in  Aid  of  the  Interpreta- 
tion of  Wills,"  which  has  ever  since  maintained  its 
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place  as  the  most  authoritative  exposition  extant  of 
the  doctrine  in  question.  Sir  James  Wigram  has  di- 
gested his  examination  of  the  subject  into  seven  pro- 
positions, which  with  the  exceptions  and  qualifications 
thereto,  he  establishes  and  illustrates  successively,  by- 
abundance  of  eases.  These  propositions'  are  as  fol- 
lows: 

Proposition  I.  A  testator  is  always  presumed  to  use  the 
words  in  which  he  expresses  himself  according  to  their 
strict  and  primary  acceptation,  unless  from  the  con- 
text of  the  will  it  appease  that  he  has  used  them  in  a 
different  sense,  in  which  case  the  sense  in  which  he 
thus  appears  to  have  used  them  will  be  the  sense  in 
which  they  are  to  be  construed.  (Wigram's  Essay, 
15,  16.) 

Peoposition  II.  Where  there  is  nothing  in  the  context 
of  a  will  from  which  it  is  apparent  that  a  testator  has 
used  the  words  in  which  he  has  expressed  himself  in 
any  other  than  their  strict  and  primary  sense,  and 
wherfe  his  words  so  interpreted  are  sensible  with  refer- 
ence to  extrinsic  circumstances,  it  is  an  inflexible  rule  of 
construction  that  the  words  of  the  will  shall  be  inter- 
preted in  their  strict  and  primary  sense,  and  in  no 
other,  although  they  may  be  capable  of  some  popular 
or  secondary  interpretation,  and  although  the  most 
conclusive  evidence  of  intention  to  use  them  in  such 
popular  or  secondary  sense  be  tendered.  (Wigram's 
Essay,  17  &  seq.) 

Peoposition  III.  Where  there  is  nothing  in  the  context 
of  a  will  from  which  it  is  apparent  that  the  testator  has 
used  the  words  in  whicli  he  has  expressed  himself  in 
any  other  tlian  their  strict  and  primary  sense,  but  his 
words,  so  interpreted,  are  insensible  loiih  reference  to 
extrinsic  circumstances,  a  court  of  law  may  look  into 
the  extrinsic  circumstances  of  the  case,  to  see  whether 
the  meaning  of  the  words  be  sensible  in  any  popular 
on  secondary  sense,  of  which,  with  reference  to  these  cir- 
cumstances, they  are  capable.  (Wigram's  Essay,  42 
&  seq  ) 

Proposition  IV.  Where  the  characters  in  which  a  will  is 
writtem  are  difficult  to  be  deciphered,  or  the  language 
of  the  will  is  not  understood  by  the  court,  the  evi- 
dence of  persons  skilled  in  deciphering  writing,  or  who 
understand  the  language  in  which  tlie  will  is  written, 
is  admissible  to  declare  what  the  characters  are,  or  to 
inform  the  court  of  the  proper  meaning  of  the  words. 
(Wigram's  Essay,  48  &  seq.) 

Proposition  Y.  For  the  purpose  of  determining  the  ob- 
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ject  of  a  testator's  bounty,  or  the  subject  of  disposition, 
or  the  quantity  of  interest  intended  to  be  given  by  his 
will,  a  court  may  inquire  into  every  material  fact  re- 
lating to  the,  person  who  claims  to  be  interested  under 
the  will,  and  to  the  property  which  is  claimed  as  the 
subject  of  disposition,  and  to  the  circumstances  of  the 
testator,  and  of  his  family  and  affairs,  for  the  purpose 
of  enabling,  the  court  to  identify  the  person  or  thing 
intended  by  the  testator,  or  to  determine  the  quantity 
of  interest  he  has  given  by  his  will. 

The  same  (it  is  conceived),  is  true  of  every  other 
disputed  point,  respecting  which  it  can  be  shown  that 
a  knowledge  of  extrinsic  facts  can  in  any  way  be 
made  ancillary  to  the  right  interpretation  of  a  testa- 
tor's words.  (Wigram's  Essay,  51  &  seq.) 
Peoposition  YI.  Where  the  words  of  a  will,  aided  by 
evidence  of  the  material  facts  of  the  case,  are  insuffi- 
cient to  determine  the  testator's  meaning,  no  evidence 
will  be  admissible  to  prove  what  the  testator  intended, 
and  the  will  {except  in  certain  special  cases,  see  Prop. 
YII)  will  be  void  for  uncertaintv.  (Wigram's  Essay, 
83  &  seq.) 
Peoposition  VII.  Notwithstanding  the  rule  of  law^, 
which  makes  a  will  void  for  imcertainty  where  the 
words,  aided  by  evidence  of  the  material  facts  of  the 
case,  are  insufficient  to  determine  the  testator's  mean- 
ing, courts  of  law,  in  certain  special  cases,  admit  ex- 
trinsic evidence  of  intention  to  make  certain  the  person 
or  thing  intended,  where  the  description  in  the  will  is 
insufficient  for  the  purpose: 

These  cases  may  be  thus  defined:   When  the  object 
of  a  testator's  bounty,  or  the  subject  of  disposition  (i. 
e.  the  person  or  thing  intended),  is  described  in  terms 
which   are   applicable  indifferently  to  more  than  one 
person  or  thing,  evidence  is  admissible  to  prove  which 
of  the  persons  or  things  so  described  was  intended  by 
the  testator.     (Wigram's  Essay,  101  &  seq.) 
Let   us    now  consider  some  illustrations  of  the  liber- 
ality which  prevails  in  the   interpretation  of    wills,  in 
-consequence  of  which  (amongst  other  instances)  there 
may  arise — (1),  An  estate  in  fee-simple,  without  words  of 
inheritance;    (2),  An  estate  in  fee-tail,  without  express 
words  of  inheritance,  or  of  procreation;  (3),  An  estate  of 
any  quantity,  by  implication  merely ;  and  (4),  Cross-re- 
mainders by  implication  only. 
W.  C. 
1'.  An  Estate  in  Fee-simple  may   be  created   by  Will, 
without  words  of  Inheritance. 
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lt will  be  remembered  that  at  common  law,  in 
order  to  create  an  estate  of  inheritance  of  any  kind,, 
and  a  fortiori,  in  order  to  create  a  fee-simple,  the 
most  perfect  of  all  estates  of  inheritance,  the  word 
heirs,  in  conveyances  to  natural  persons,  is,  for  feu- 
dal reasons,  indispensable,  and  can  be  siipplied  by 
no  paraphrase  whatsover  {Ante  p.  75 ;  1  Th.  Co.  Lit. 
493  &  seq.)  But  when  wills  were  introduced  by  the 
,  statutes  of  wills,  32  and  34  Hen.  VIII,  a  more  liberal 
construction  prevailed,  the  intention  became  the 
polar  star  by  which  the  interpretation  was  deter- 
mined, and  technical  language  was,  as  we  have  seen, 
not  insisted  on ;  any  words  sufficing  to  create  a  fee- 
simple  which  clearly  showed  such  to  be  the  testator's 
intent.  {Ayite  p.  75;  1  Th.  Co.  Lit.  497  &  seq,  and 
notes;  2  Bl.  Com.  108,  and  n  (11).) 

To  us,  in  Virginia,  the  distinction  is  less  important 
in  consequence  of  a  statutory  provision  enacted  first 
in  1785,  to  take  eflFect  1st  January,  1787,  which,  as 
it  now  stands,  declares  that  "where  any  real  estate 
is  conveyed,  devised,  or  granted  to  any  person  with- 
out any  words  of  limitation,  such  devise,  conveyance 
or  grant  shall  be  construed  to  pass  the  fee-simple  or 
other  the  whole  estate  or  interest  which  the  testator 
or  grantor  had  power  to  dispose  of  in  such  real  es- 
tate, unless  a  contrary  intention  shall  appear  by  the 
will,  conveyance,  or  grant."  (V.  C.  1873,  c.  112, 
§  8;  Humphrey  v.  Foster  &  ux,  13  Grat  686.) 
2\  An  Estate  in  Fee-tail  may  be  created  by  "Will,  with- 
out express  words  of  Inheritance  or  of  Procreation. 

The  word  "heirs"  is  at  common  law,  for  the  most 
part,  necessary,  in  order  to  create  an  estate-tail,  be- 
cause it  is  an  estate  of  inheritance ;  but  no  particular 
words  of  procreation  are  requisite — that  is,  words 
showing  of  whose  body  the  issue  is  to  be  begotten. 
Thus,  a  grant  by  deed  of  feoffment  of  land  to  a  man 
and  the  issue  of  his  body,  or  to  his  issue,  or  to  his  seed 
or  offsprivg,  will  pass  only  an  estate  for  life,  for  lack 
of  the  proper  words  of  inheritance.  {Ante  p.  80, 81.) 
But  in  a  devise,  any  words  denoting  an  intention  to 
give  an  estate-tail,  will  pass  such  an  estate,  notwith- 
standing there  be  neither  express  words  of  inherit- 
ance, nor  of  procreation.  Thus,  a  devise  to  "  a  man 
and  his  issue,"  or  "to  a  man  and  his  offspring"  or 
"to  a  man  and  his  children,  or  "to  a  man  and  his 
sons,"  (he  having,  in  the  last  two  cases,  no  children  at 
the  time),  will  create  in  him  an  estate  of  this  charac- 
ter.    (Wild's  Case,  6  Co.  17  a;  Davie  v.  Stephens, 
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1  Dougl.  324 ;  Wood  &  ux  v.  Bacon,  1  East.  259 ; 
Scale  V.  Barter,  2  Bos.  &  Pul.  485 ;  Wharton  v. 
Gresham,  2  W.  Bl.  1083;  Bramble  v.  Billups,  4 
Leigh,  90 ;  PuUen  v.  Mullin,  &  ux,  12  Leigh,  434, 
439.)  And  so  an  estate-tail  may  arise  in  a  will,  as  a 
fee-simple  also  may,  by  mere  impUcatior),  as  we  shall 
presently  see.     (1  Th.  Co.  Lit.  547-'8,  and  n  (N).) 

It  can  hardly  be  needful  to  remind  the  student 
that  what  in  England  is  a  fee-tail,  is  bv  our  statutes 
in  Virginia  (V.  C.  1873,  c.  112,  §  9 ;"  Ante  p.  86), 
converted  into  a.  fee-simple 
3*.  An  Estate  of  any  Quantity,  whether  of  Inheritance, 
or  for  a  less  Interest,  may  be  created  by  Will,  by  Im- 
plication merely. 

Instances  of  estates  thus  arising  by  implication 
abound  in  the  books.  But  let  it  be  observed  that  in 
construing  a  will  conjecture  must  not  be  taken  for 
implication.  The  implication  which  is  to  prevail 
must  be  not  merely  a  possible,  but  a  necessary  im/pli- 
cation^  which  means  not  natural  necessity,  but  so 
strong  a  probability  of  intention,  that  an  intention 
contrary  to  that  imputed  to  the  testator  cannot  be 
supposed,  because  it  would  be  absurd.  (2  Bl.  Com^ 
381-'2  &  n  (25);  2  Th.  Co.  Lit.  547,  n  (N) ;  Wil- 
kinson V.  Adam,  1  Ves.  &  B.  466 ;  Coryton  v.  Hel- 
yar,  3  Cox,  348  :) 
W.  C. 
1''.  A  Fee-simple  may  be  created  in  a  Will  hy  Impli- 
cation. 

Thus  a  fee-simple  is  created  by  a  devise  to  one 
without  express  limitation  of  any  particular  estate, 
upon  trusts  which  require  an  estate  in  fee  to  carry 
them  with  certainty  into  effect,  or  subject  to'  con- 
ditions which  might  impose  a  burden,  instead  of 
conferring  a  benefit,  unless  a  fee-simple  passed,  as 
for  example,  to  pay  a  sum  in  gross,  or  an  annuity 
for  a  term  other  than  the  devisee's  own  life,  not  out 
of  the  rents  and  profits,  but  absolutely.  (3  Lom. 
Dig.  383  &  seq;  Baddeley  v.  Leppingwell,  3  Burr. 
1542 ;  Frogmorton  v.  Holyday,  Id.  1623 ;  Andrew 
V.  Southouse,  5  T.  R.  294-'5.)  But  if  the  property 
were  given  for  some  ascertained  interest,  as  for  the 
life  of  the  devisee,  the  implication  yields  to  what  is 
expressed,  and  the  devisee  takes  no  more  than  the 
estate  indicated.  (Baddeley  v.  Leppingwell,  3  Burr. 
1541;  3  Lom.  Dig.  307.) 

Again,  although  a  devise  be  expressly  for  life  of 
tbe  devisee,  yet  if  the  devisee  be  by  other  clauses 
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of  the  will  permitted  to  use  and  to  dispose  of  the 
subject  absolutely  at  his  pleas^ire,  or  if  so  mnch  as 
may  remain  undisposed  of  by  him  at  his  death, 
(which  implies  a  power  of  unqualified  disposition), 
be  given  over  at  his  decease,  the  devisee  is  construed 
by  a  necessary  implication  of  the  testator's  inten- 
tion, to  take  a  fee-simpLe.  (Robinson  v.  Dusgate, 
2  Vern.  181 ;  Maskelyne  v.  Maskelyne,  2  Ambl. 
750  &  n  (1);  Flanders  v.  Clark,  1  Ves.,  Sen'r,  10; 
S.  C.  3  Atk.  510 ;  Goodtitle  v.  Otway,  2  Wils.  6,  7; 
Sprange  V.  Bernard, -2  Bro.  C.  C,  587-'8;  Wynne 
V.  Hawkins,  1  Do.  179,  &c. ;  Ide  v.  Ide,  5  Mass. 
500;  Jackson  v.  Bull,  10  Johns.  (IST.  Y.)  19  ;  Jackson 
V.  DeLancey,  13  Johns.  537,  582;  Jackson  v.  Bob- 
ins,  15  Johns.  169;  Shermer  v.  Shermer's  Ex'ors, 
1  Wash.  266,  272;  Biddick  v.  Cohoon,  4  Rand. 
647,  550,  &c.;  Burwell's  Ex'ors  v.  Anderson,  3 
Leigh,  348,  355-'6;  Melson  v.  Cooper,  4  Leigh, 
408-9  ;  May  v.  Joynes  &  als.  20  Grat.  692.)  Thus, 
in  the  last-named  case  of  May  v.  Joynes  &  als,  the 
testator  having  devised  j;eal  property  to  his  wife 
for  her  life,  proceeded  afterwards  to  give  her  full 
power  to  sell  the  subject,  and  invest  and  use  the  pur- 
chase-money for  any  purpose  she  pleased,  and  then 
directed  that  all  that  remained  at  her  death  undisposed 
of,  should  go  to  the  testator's  children  and  grand- 
children. It  was  held  to  vest  a  fee-simple  in  the 
wife.  And  in  Riddick  v.  Cohoon,  4  Rand.  547, 
550,  &c.,  a  devise  to  B  and  her  heirs,  and  if  she 
should  die  without  issue  living  at  her  death,  so  much 
of  the  property  as  may  remain  undisposed  of  by  B,  to 
go  to  C,  &c.,  was  held  to  vest  a  fee-simple  in  B. 
(See  Tomlinson  v.  Dighton,  1  P.  Wms.  171.) 
2*^-  The  Effect  of  Precatory  Devises  and  Bequests. 
The  doctrine  of  precatory  devises  and  bequests  is 
founded  upon  the  cardinal  rule  in  the  construction 
of  wills,  that  the  testator's  intent,  when  ascertained, 
and  found  to  be  not  contrary  to  law,  is  to  be  carried 
out  by  whatever  words  conveyed.  Hence  it  has 
come  to  be  well  settled  in  such  cases,  that  in  order 
to  effectuate  the  testator's  intention,  words  of  re- 
guest,  recmnmendation,  and  hope,  may  be  treated  as 
imperative  ;  and  shall  be  so  treated  where  the  ob- 
jects of  the  precatory  language  are  certain,  and  the 
subjects  contemplated  are  also  certain;  unless  a 
clear  discretion  or  choice  to  act  or  not  to  act  be  given, 
or  the  prior  dispositions  of  the  property  import  an 
absolute  or  uncontrollable  beneficial  ownership.    (2 
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Stor.  Eq.  §  1068  to  1070;  Harrison  v.  Harrison's 
Adm'x,  2  Grat.  13  ;  Ante  p.  215.) 
S^.  An  express  Estate  in  Fee-Simple  may  be  reduced 
iy  Iinplication  to  a  Fee-tail. 

Thus,  a  devise  to  R  and  his  heirs,  but  if  he  dies 
without  heirs,  to  li's  hrother  or  other  collateral  kins- 
man, clearly  imports  that  the  heirs  of  E.  contem- 
plated by  the  testator  are  heirs  of  his  iody ;  for  he 
cannot  die  without  heirs  generally,  whilst  he  has 
any  collateral  relatives  ;  and,  therefore,  the  express 
estate  in  fee-simple  given  by  the  iirst  clause  to  R, 
is  by  the  subsequent  clause  cut  down  to  an  estate- 
tail.  (Fearne's  Rem.  378,  467 ;  3  Lom.  Dig.  305, 
&c. ;  1  Th.  Co.  Lit.  547,  n  (N) ;  Goodright  v.  Good- 
ridge,  Willes,  369;  Morgan  &  ux  v.  Griffith,  Cowp. 
234 ;  Hatch  v.  Bluck,  6  Taunt.  488  ;  Hill  v.  Bur- 
row, 3  Call.  342.) 

The  student  will  always  remember,  that  in  Yirginia 
every  estate  in  lands  so  limited,  that  as  the  law  was 
on  the  7th  day  of  October,  in  the  year  1776,  such 
an  estate  would  have  been  an  estate-tail,  shall  be 
deemed  an  estate  in  fee-simple.  (V.  C.  1873,  c. 
112,  §  9. 
4''.  An  express  Estate  for  Life  may  be  raised  iy  Im- 
plication to  a  Fee-tail. 

TiiuB,  a  devise  to  J  for  his  life,  and  if  he  die  with- 
out issue,  to  T,  has  by  implication  the  same  mean- 
ing as  a  devise  to  J  and  his  issue,  which  creates  an 
estate  in  fee-tail.  (Tate  v.  Talley,  3  Call.  364 ; 
Bells  V.  Gillespie,  5  Rand.  273;  Lee  v.  Craigen,  8 
Leigh,  447 ;  Aide  p.  394 ;  1  Th.  Co.  Lit.  547,  n 
(N).) 
5\  A  devise  to  the  Testatofs  heir  (but  not  to  a  stranger), 
after  the  death  of  the  Testator's  wife,  vests  a  life  es- 
tate in  the  wife. 

See  2  Bl.  Com.  381,  &  n  (23). 
4'.  Cross-Remainders  may  be  created  in  a  Will  by  Im- 
plication. 

If  A  seised  in  fee,  devises  land  to  B,  C  and  D  for 
their  lives,  whether  in  severalty  or  as  tenants  in  com- 
mon, with  remainder,  as  they  respectively  die,  and 
after  their  respective  deaths,  to  the  survivors  or  sur- 
vivor, such  remainders  are  denominated  cross-remain- 
ders, and  on  the  death  of  B  his  land  will  remain  to  C 
and  D,  as  tenants  in  common;  and  at  the  death  of 
C  the  whole  will  remain  to  D  for  his  life.  And  so, 
Tinder  the  doctrine  of  entails,  if  the  devise  had  been 
to  B,  C,  and  D,  and  the  heirs  of  their  bodies,  as  ten- 
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ants  in  common,  with  remainder,  in  case  any  of  them 
should  die  without  issue,  to  the  survivors  or  survivor,. 
B's  land  at  his  death,  without  issue,  would  remain 
to  C  and  D  as  tenants-  in  common  in  kill,  and  on  the- 
death  of  C,  and  failure  of  his  issue,  the  whole  would 
reriiain  to  D  in  tail.  These,  it  will  be  observed,  are 
instances  of  cross-remainders  express,  and  in  none  of 
them  would  the  next  remainderman  or  reversioner 
be  entitled  to  the  land,  until  all  the  particular  estates, 
to  B,  C,  and  D,  and  the  remainders  also  to  those 
parties  were  determined.  (3  Lorn.  Dig.  369-'70 ; 
Chadock  v.  Cowley,  3  Cro  (Jac.)  695;  Broadus  v. 
Turner,  5  Rand.  308.) 

In  deeds,  cross-remainders  do  not  arise  without  ex- 
press  limitation,  or  at  least  without  words  clearly  ex- 
pressing an  intention  to  give  them ;  but  in  wills  they 
may  be  freely  created  by  implication,  wherever  it  ap- 
pears from  the  testator's  language  to  have  been  his 
intention  that  the  whole  estate  should  go  over  to  the 
ulterior  •  remainderman,  or,  by  way  of  reversion,  to 
the  heir  at  law  together,  and  that  no  part  of  it  should 
pass  or  descend  to  him  till  the  happening  of  the 
particular  event  indicated,  such  as  the  failure  of  is- 
sue on  the  part  of  all  the  first  takers  (3  Lom.  Dig. 
371  &  seq.;  Cooper  v.  Jones,  3  B.  &  Aid.  (5  E.  C. 
L.)  425;  Fery  &  al  v.  White,  Cowp.  780-'81;  Phi- 
pard  v.  Mansfield.  Cowp.  800,  801.)  Thus,  where 
a  man  having  two  sons,  devised  part  of  his  lands  to 
one  of  them  and  his  heirs,  and  the  remaining  part  to 
the  other  and  his  heirs,  adding,  "  I  vsdll  that  the  sui- 
vivor  of  them  shall  be  heir  to  the  other,  if  either  of 
them  die  without  issue,"  it  was  held  that  they  were 
tenants  in  common  in  tail,  vdth  cross-remainders  im- 
plied (Chadock  v.  Cowley,  3  Cro.  (Jac.)  695.)  And 
so  a  devise  "to  my  two  daughters,  E  and  A,  and 
their  heirs,  equally  to  be  divided  between  them,  and 
in  case  they  happen  to  die  without  issue,  then  I  give 
and  devise  all  the  said  lands  to  my  nephew,"  creates, 
estates-tail  in  the"  two  daughters  with  cross-remain- 
ders (3  Lom.  Dig.  371.)  The  implication,  however,, 
must  be  a  necessary  one,  or  else  the  cross-remainders 
do  not  arise  (Comber  v.  Hill,  2  Stra.  969 ;  Daven- 
port v.  Oldis,  1  Atk.  579.) 

It  was  at  oue  time  conceived  that  cross-remainders 
could  not  be  implied  between  more  than  two  per- 
sons, in  consequence,  it  was  said,  of  the  confusion 
which  would  arise  from  the  division  of.  the  estate 
among  many,  as  by  reason  of  the  uncertainty  which 
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might  exist  whether  the  sui-viving  shares  should  vest 
in  the  parties  as  joint  tenants,  or  as  tenants  in  com- 
mon, and  for  what  estate;  and  also  for  the  technical 
reason  (merely  feudal),  to  avoid  the  splitting  of  ten- 
ures, and  consequently  of  services  (Gilbert  v.  Wiltz, 
3  Cro.  (Jac.)  655;  Cook  v.  Garrard;  1  Saund.  185  a, 
n(6);  Pery  v.  White,  Cowp.  780.)  But  this  doc- 
trine has  been  essentially  modified  for  a  century  past, 
the  true  rule  being,  as  was  observed  by  Lord  Mans- 
field in  Pery  &  al,  v.  "White  (Cowp.  780),  that  wher- 
ever cross-remainders  are  to  be  raised  by  implication 
between  two,  and  no  more,  the  presumption  is  in  favor 
of  cross-remainders ;  where  they  are  to  be  raised  be- 
tween more  than  two,  there  the  presumption  is 
against  cross-remainders.  But  that  presumption 
may  be  answered  by  circumstances  of  plain  and 
manifest  intention  either  way.  (Pery  v.  White, 
Cowp.  780 ;  Phipard  v.  Mansfield,  Id. '  800 ;  Ather- 
ton  &  als  V.  Pye  &  ux,  &  als,  4  T.  E.  713.) 

Questions  relating  to  the  doctrine  of  cross-remain- 
ders are,  in  England,  applicable  for  the  most  part 
(but  not  exclusively)  to  gifts  of  estates-tail.  (3  Lom. 
Dig.  375 ;  1  Prest.  Est.  95.)  And  since  the  statutes 
in  Virginia  abolishing  estates-tail,  by  converting 
them  into  estates  in  fee-simple  (Ante  p.  86,  392,  393), 
cross-re mainders  can  no  longer  exist  as  suck  with  us, 
where  the  devises  are  construed  to  be  what,  as  the 
law  was  on  the  7tli  of  October,  1776,  would  have 
been  devises  of  estates-tail.  Until  the  1st  of  Jan- 
uary, 1820,  the  student  will  remember  {Ante  p.  393) 
that  all  such  limitations  were  utterly  defeated  (as 
coming  after  a  fee-simple),  together  with  every  other 
ulterior  remainder  or  reversionary  interest,  as  hap- 
pened in  Broadus  v.  Turner  (5  Rand.  314),  as  well 
as  in  other  cases.  But  since  the  revisal  of  1819, 
which  took  effect  1st  January,  1820,  a  cross-remain- 
der limited  by  will,  upon  an  estate-tail,  though  void 
as  a  remainder,  may  take  effect  as  an  executory 
limitation ;  and  so,  also,  may  an  ulterior  remainder, 
limited  upon  the  dying  of  all  the  devisees  without 
issue  or  heirs  of  the  body,  or  the  like;  and  even  in 
case  of  a  deed,  similar  limitations  would  be  sustain- 
able as  contingent  or  executory  limitations.  But  it 
seems  that,  for  reasons  which  will  be  presently  ap- 
parent, such  ulterior  executory  limitations,  even 
amongst  deoisets  in  fee,  must  be  express  limitations, 
and  cannot,  like  cross-remainders  in  wills,  be  implied. 
(3  Lom.  Dig.  375-'6.) 
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Of  course  devises  of  real  estate  to  several  per- 
sons in  fee-simple,  to  take  as  tenants  in  conninon, 
with  a  proviso  that  it  should  go  over  to  some  else,  in 
case  all  of  them  should  die  under  a  given  age,  or 
under  any  other  prescribed  circumstances,  have  al- 
ways been  liable  to  occur,  and  have  sometimes  hap- 
pened; but  it  by  no  means  follows  that  reciprocal 
executory  limitations  will  be  implied  among  such  de- 
visees in  fee,-  because  among  devisees  in  tail,  upon  a 
corresponding  limitation,  there  would  have  been  an 
imphcation  of  cross-remainders.  The  diversity  be- 
tween the  two  cases  is  very  marked.  In  case  of  a 
devise  to  several  persons  in  tail  (in  England),  assum- 
ing the  intention  to  be  clear  that  the  estate  is  not  to 
go  over  to  the  remainderman  until  all  the  devisees 
shall  have  died  without  issue,  the  effect  of  not  imply- 
ing cross-remainders  among  the  tenants  in  tail  would 
be  to  produce  a  chasm  in  the  limitations,  inasmuch 
as  some  of  the  estates-tail  might  be  spent,  while  the 
ulterior  devise  could  not  take  effect  until  the  failure 
of  all.  But  in  case  of  a  devise  in  fee,  as  the  pri- 
mary gift  includes  the  testator's  whole  estate  or  in- 
terest, and  that  interest  remains  in  the  objects  in 
every  event,  until,  by  terms  of  the  limitation,  it  is 
divested,  a  partial  intestacy  can  never  arise,  for  want 
of  implying  a  limitation  to  the  other  co-devisees. 
On  the  contrary,  to  introduce  cross-limitations  by  im- 
plication amongst  the  co-devisees  in  such  a  case  would 
be  to  divest  a  clear  and  unambiguous  absolute  gift, 
upon  the  mere  conjectare  that  the  testator  designed 
it,  when  if  he  has  willed  such  a  result,  he  has  at  all 
events  not  plainly  signified  it.  Thus,  if  there  were 
a  devise  to  A  and  B  as  tenants  in  common  in  tail, 
and  if  both  should  die  without  issue,  to  Z  in  fee, 
cross-remaijiders  are  mutually  impliel  between  A  and 
B ;  because  it  is  plain  that  the  testator  did  not  design 
the  ulterior  remainder  to  Z  to  take  effect  until  the 
issue  of  both  A  and  B  failed;  and  if  there  were  no 
such  implication,  then  on  A's  dying  without  issue, 
living  B,  his  estate-tail  would  have  expired,  and  yet 
there  would  be  no  person  provided  by  the  wiU  to 
take  it,  and  hence  the  testator  would  be  as  to  that 
interest  intestate,  when  it  is  manifest  that  he  did  not 
design  to  be  so.  On  the  other  hand,  if  the  devise  were 
to  A  and  B  as  tenants  in  common  in  fee-simple,  and 
if  both  should  die  before  attaining  the  age  of 
thirty,  to  Z  in  fee,  if  A  die  under  thirty  there  is  no 
need,  in  order  to  effectuate  the  testator's  purpose,  to 
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suppose  that  A's  part  was  designed  to  devolve  on  B ; 
and  as  the  testator  has  expressly  given  it  to  A  in  fee, 
liable  only  to  be  divested  npon  the  death,  not  of  A 
only,  but  of  B  also,  under  the  age  of  thirty,  it  would 
be  illogical  to  admit  the  implication  of  cross-limita- 
tions, as  in  the  preceding  instance;  and  accordingly, 
it  is  believed  that  A's  part  upon  his  death  would  de- 
volve upon  his  representatives,  unless  and  until  B  also 
should  die  under  the  age  prescribed,  (3  Lom.  Dig. 
376-'7 ;  2  Jarm.  Wills,  c.  43,  p,  482.) 

This  reasoning  and  explanation,  therefore,  will  ap- 
ply in  Virginia  to  every  estate  so  limited  that,  as  the 
law  was  on  the  7th  October,  1776,  the  same  would 
have  been  an  estate-tail,  all  such  limitations  being 
converted  with  us  into  estates  in  fee-simple  (Y.  0. 
1873,  c,  112,  §  9;  Ante  p.  393);  and  the  limitations 
thereon,  which  formerly  would  have  been  remainders, 
being  expressly  declared  by  statute  to  be  good  as  ex- 
ecutory limitations,  if  they  would  have  been  good  as 
such,  if  limited  upon  an  original  fee-simple.  (Y. 
C.  1873,  c.  112,  §  10  ;  Ante.-p.  393.) 

Hence,  a  devise  to  A  and  B,  and  the  heirs  of  their 
bodies,  to  taije  as  tenants  in  common  (or  indeed,  in 
Yirginia,  as  joint-tenants),  with  remainder  in  case 
they  should  both  die  without  issue,  to  Z  in  fee,  be- 
ing with  us  a  fee-simple  in  A  and  B,  with  an  exe- 
cutory limitation  over  to  Z  in  fee,  to  take  effect  upon 
the  sole  contingency  that  both  A  and  B  shall  die  with- 
out issue,  there  seems  to  be  no  reason  to  doubt  that, 
if  either  A  or  B  die  without  issue,  his  part  would 
pass  to  his  heirs  or  devisees,  unless  and  until  B  also 
should  die  "in  like  manner,  without  issue  (3  Lom. 
Dig.  377). 

And  now  at  length  we  have  reached  the  end  of 
the  discussion  of  the  law  touching  real  property;  a 
title  involving  very  important  subjects  of  ownership ; 
to  the  people  of  Yirginia,  and  of  the  greater  portion 
of  these  States,  the  most  important  in  the  aggregate 
of  all  others;  whilst  the  principles  which  regulate 
it  are  amongst  the  most  subtle  and  abstruse,  and 
(having  regard  to  the  present  state  of  society),  are 
the  most  artificial  with  which  the  legal  profession 
has  occasion  to  deal. 

The  system  of  feuds  has  left  upon  this  department 
of  the  law  an  impression  so  indelible,  that  he  who 
would  comprehend  its  genius  and  spirit  must  survey 
the  large  field  which  it  embraces  from  a  standpoint 
far  removed  in  time  from  the  present,  and  at  least 
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as  far  in  respect  of  social  organisation.  And  hence 
arises  much  of  whatever  embarrassment  besets  the 
student's  path  in  this  portion  of  his  course.  Those 
doctrines  which  may  appear  arbitrary,  and  if  not 
positively  repugnant  to  reason,  at  least  without  its 
sanction,  will  commonly  be  found  to  be  well  Justi- 
fied by  the  circumstances  of  their  origin,  when  we 
trace  them  back  to  those  mediaeval  periods  when  the 
relation  of  lord  and  vassal,  predominating  over  all 
other  relations,  moulded  and  colored  both  the  in- 
terests and  tlie  senl^ments  of  those  nations  whence 
we  derive  the  bulk  of  our  jurisprudence  touching  the 
subject  of  landed  property. 

The  laws  of  every  people  are  materially  influ- 
enced by  its  disposition  and  character,  and  by  the 
events  which  compose  its  history ;  but  true  as  this 
proposition  is  in  general,  it  is  in  a  peculiar  and  em- 
phatic sense  true  of  the  land-law  of  England  and  her 
colonies ;  and  an  acquaintance  with  English  history 
and  manners  prior  to,  and  for  six  centuries  after  the 
Norman  Conquest,  will  be  found  an  effective  auxili- 
ary in  acquiring  a  mastery  of  the  doctrines  which 
control  the  ownership  and  enjoyment  of  lands 
throughout  the  United  States,  and  especially  in  Vir- 
ginia. 

It  will  be  remembered  that  the  outline,  as  it  has 
been  traced,  of  this  copious  topic,  consists  of  only 
four  great  divisions,  which  have  been  successively  ex- 
plored, namely: 

(1),  The  nature  and  several  kinds  of  real  property; 

(2),  The  tenures  whereby  it  is  holden ; 

(3),  The  estate  or  interest  which  may  be  had  thereiu; 
and 

(i),  The  title  thereto,  and  how  acquired  and  lost. 

These  divisions  we  have  followed  in  considerable 
detail,  into  minute  sub-divisions,  so  as  to  advert,  in 
their  proper  connection,  to  most  of  the  prSpositions 
which  a  practitioner  of  the  law  is  likely  to  have  spe- 
cial occasion  for;  or  if  any  are  omitted,  the  sources 
are  for  the  most  part  indicated  which  aiford  the  means 
of  further  investigation. 

In  a  system  so  extensive,  and  in  many  of  its  par- 
ticulars so  foreign  to  common  observation,  frequent 
and  thoughtful  reviews  of  the  outline  presented  in  the 
analytical  table  of  contents,  prefixed  to  this  volume, 
are  requisite,  and  the  student  is  earnestly  counselled 
by  no  means  to  pretermit  them. 

Sir  William  Blackstone  concludes  his  luminous,  but 
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very  limited  exposition  of  the  subject  of  the  law  of 
real  property  with  words  which  the  present  writer 
would  fain  adopt  and  make  his  own : 

"I  cannot  presume,"  says  he,  "that  I  have  always 
been  thoroughly  intelligible  to  such  of  my  readers  as 
were  before  strangers  even  to  the  vei-y  terms  of  art 
which  I  have  been  obliged  to  make  use  of ;  though 
whenever  those  have  first  occurred,  I  have  generally 
attempted  a  short  explication  of  their  meaning. 
These  are  indeed  the  more  numerous  on  account  of 
the  different  languages  which  our  law  has  at  different 
periods  been  taught  to  speak ;  the  difficulty  arising 
from  which  vsdll  insensibly  diminish  by  use  and 
familiar  acquaintance.  And,  therefore,  I  shall  close 
this  branch  of  our  inquiries  with  the  words  oi  Sir 
Edward  Coke  (Frcem.  1  Inst,  xli):  'Albeit  the 
student  shall  not  in  any  one  day,  do  what  he  can, 
reach  to  the  full  meaning  of  all  that  is  here  laid 
down,  yet  let  him  no  way  discourage  himself,  but 
proceed ;  for  on  some  other  day,  in  some  other  place 
(or  perhaps  upon  a  second  perusaL  of  the  same),  his 
doubts  will  be  probably  removed.' "  (2  Bl.  Com. 
383.) 
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Abatement,  as  to  lands,  447 
Abeyance,  of  inheritance,  74-'5 

of  freehold,  75 
Account,  of  sales  by  trustee,  224,  287 
of  profits,  as  between  joint  tenants, 

408-'9 
of  profits,  as  between  tenants  in  com- 
mon, 429 
of  profits,  as  between  co-parceners,  437 
Accumulation,  trusts  of,  390-392 
Acre,  sale  of  land  by  the,  793-796 
Act  of  legislature,  alienation  by,  891-895 
in  England,  891-894 
nature  of,  891-'2 
cases  where  used,  892-'3 
mode  of  enacting,  893-4 
in  Virginia,  894-5 
Action,  right  of,  curtesy  in,  109 
right  of,  dower  in,  121,  157 
for  recovery  of  dower,  138-140 
for   lands,    and   limitations  thereon, 
449~'50,  497,  &c. 
See  Limitations,  Statute  of. 
choses  in,   assignability    of,   569-'70, 

769-'60 
on  contracts  of  sale  or  lease,  777-781 
scheme   of    remedy,   by    damages, 

777-'8 
when  action  lies  not,  778 
by  vendor  against  vendee,  779-'80 
the  several  forms  used,  778 
when  maintainable,  779-'80 
measure  of  damages,  780 
by  vendee  against  vendor,  780-782 
what  actions,  781 
when  maintainable,  781 
measure  of  damages,  781-'2 
Actual  notice,  see  Notice. 
Actual  right  of  possession,  449 
Actual  seisin,  for  curtesy,  107-109 
for  descent,  454,  458,  466 
not  reqmred  for  descent  in  Virginia, 
470 
Admeasurement  of  dower,  138 
Administration,  special  letters,  936 

curator,  936-7 
Ad  ostiwm  eceledm,  dower,  134 
Ad  quod  da/mnum,  writ  of,  85 
Adultery,  bar  to  dower,  142,  157 

no  bar  to  curtesy,  157 
Advancement,  in  hotchpot,  443-446 

to  whom  made,  444 
^character  of,  444 

from  whom  received,  444 


Advancement — 

nature  of  gift,  444 
value  to  be  accounted  for,  445 
revocation  of,  445 
as  to  whom  to  be  brought  in,  446 
Adverse  possession,  effect  of,  505-512 
must  be  long  and  uninterrupted,  as 

well  as  adverse,  505 
what  amounts  to,  506-508 
extent  of,  508-510 
where  it  is  negatived,  510-512 
parties  claim  under  same  title,  510 
possession  consistent  with  title  of 

the  other,  510-'ll 
party  claiming,  never  in  law,  out  of 
possession,  511,  512 
Advowsons,  6,  7 

Affinity,  kindred  by  marriage,  452-'3 
no  ground  of  heirship  at  common  law, 

452-'3 
otherwise  in  Virginia,  471 
After  possibility  of  issue  extinct,  estate- 
tail,  102 
Agent,  effect  of  relation  on  transactions, 
598 
to  sign  writings  under  statute  frauds, 

768,  770 
to  sign  conveyances,  how,  818-19 
Agreements,  touching  lands,  &c.,  159, 
576-'7,  764-815.     See  Pwol  Agree- 
ments. 
creating  hens  on  orops  to  be  registered, 

850 
in  writing,  discharged  by  parol,  957 
parol,  set  up  new,  in  place  of  written, 

957 
rules  for  construction  of,  947-975 
Aids,  by  feudal  tenants,  64,  68 
Alien,  wife,  right  to  dower,  143 

at  common  law  does  not  inherit,  584-'5 
friends,  inherit  in  Virginia,  476,  488 
alienation  by,  582-'3 
alienation  to,  524,  584-'5 
leases  to,  698 

merchants,  indulgence  to,  698 
enemy,  devisee,  911 
Alienage,  of  husband  or  wife,  effect  as 
to  dower,  143 
of  ancestor  no  bar  to  descent  in  Vir- 
ginia, 475 
Alienation,  fines  for,  65,  566 
of  fee-tail,  83-4 

condition  against  in  fee-simple,  250-'Sl 
title  by,  564-975 
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nature  of,  560-569', 
restricted    at    common   law,    564- 

565 
relaxations  of  restriction,  565-567 
in  England,  665-567 
in  Virginia,  567-569 

as    to    absolute  •'conveyances, 

567-'8 
charging  with  debts,  568 
devising,  568-'9 
subject  matter  of,  569-70 
at  common  law,  569 
by  statute  32  Hen.  VIII,  c.  9,  569- 

570 
in  Virginia,  570 
persons  who  may  aliene,  and  to  whom, 
570-586 
who  may  aliene,  570-586 
general  doctrine,  570 
exceptions  to  general    doctrine, 
571-586 
persons  wanting  in  understand- 
ing, 571-574 
persons  wanting  in  freedom  of 
will,  574-582 
under  duress,  574-576 
married  women,  576-582 
persons  wanting  in  ownership, 
582 
modes  of  effecting,  586-975 
by  TTMtter  in  pain,  586-890 
what  required  for,  586-7 
at  common  law,  586 
by  statute,  586-7 
general  nature  of  deeds,  587-669 
what  a  deed  is,  587-'8 

See  Deeds, 
the  several  sorts  of  deeds,  588- 
589 
indented,  588-9 
poU,  688-'9 
requisites  of  a  deed,  589-662 
circumstances  avoiding  deeds, 
662-669 
several  species  of   conveyances, 
669-890 


by  matter  of  record,  890-906 
private  acts  of  legislature,  890- 
895 
in  England,  890-894 

when    used     as    assurance, 
892-'3 
titles   confused  by  limita- 
tions, 892 
life-tenant      abridged     of 

needful  power,  892 
contingent  claim  of  persons 

not  m  being,  892-3 
infants,  lunatics,  &o.,  893 
mode  of  enacting,  893-'4 
in  Virginia,  894-'5 
king's  or  commonwealth's  grants, 
895-900 


Alienation- 
general  principles  of,  896-'7 
must  im,  freeholds,  he  by  mat- 
ter of  record,  896 
in  Virginia  only  in  pursuance 

of  statute,  896 
construction  of  such  grants, 
896-'7 
manner  of  proceeding  to  ob- 
tain, &c.,  898-900 
in  case  of  waste  lands  in  Vir- 
ginia, 898-'9 
I      repealing  grants,  900 
»  caroeats  against  grants,  900 

fines,  900-903 
nature  of,  900 
proceedings  in,  900-902 
several  kinds  of,  902 
purposes  for  which  employed, 

902-'3 
force  and  effect  of,  903 
present  doctrine  as  to,  906 
common  recoveries,  903-906 
origin  and  nature  of,  903 
proceedings  in,  903-905 
cause  of  efSoiency  of,  905 
force  and  effect  of,  906 
present  doctrine  as  to,  906 
by  matter  of  special  custom,  900 
by  deeise,  907-987 

See  Devise  and  Will. 
nature  and  meaning  of  devise,  will, 

<feo.,  907 
original  and  antiquity  of  wills  of 

lands,  907-909 
statute  touching  the  making  of 
wills,  &c,  910-932 
making  of  wills,  910-922 
wiUe  of  lands,  910-920 
wills  of  chattels,  920-922 
revocation  of  wOls,  922-931 
express,  923-927 
impHed,  927-931 
re-publication    of    wills,    930- 
932 
probate  of  wills,  S32-943 
necessity   or    advantage  of, 

932-'3 
within  what  time,  933-'4 
by  whom  submitted  for,  934 
in  what  courts,  934-936 
in  what  manner  admitted  to, 
936-'7 
general  mode  of  proceeding, 

936-'7 
proof    to    be    offered,    937- 
941 
effect  of,  941-948 
disclaimer  by  devisee,  943 
how  wills  void,  though  duly  exe- 
cuted, 943-'4 
where  devise  is  to  testator's  heir, 

944 
where  it  is  uncertain,  944-946 
in  case  of  fraud  or  force,  946 
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where  rights  of  third  persons  are 

injured,  946 
where  devise  is  too  remote,  946 
where  devisee  dies  before  testator, 
946-'7 
rules  for    construction   of  writings, 
947-975 

See  Construction. 
importance  of  rules  of  construction, 

947-'8 
prominent  rules  enumerated,  948 
rules  discussed,  949-975 
contrary  to  law,  cause  of  forfeiture, 
517-527 
in  mortmain,  517-524 

See  Mortmain. 
to  an  alien,  o24:-'5 
by  particular  tenants,  525-'6 
disclaimer  of  tenant  to  hold,  526 
claim  of  too  great  estate,  by  partic- 
ular tenant,  526 
Alien-enemy,  proceeding  against,  321-2 
Allodial,  meaning,  61,  75 

tenure  of  lands,  in  Virginia,  71 
Allodium,  7;-3-'4 
Allotment  of  dower,  137-'8 
Allowances  to  trustee,  212 
Alluvion,  ownership  of,  491 
Alteration  of  deed  or  writing,  662-'66 
Alternis  vicibus.  freeholds  held,  73 
Ambassadors,  843 
AmUguitas  verhorum  latent  verificatiorie 

mppleVwr,  958,  960 
Ambiguities  in  writings  not  resolvable 
by  parol  evidence,  948,  955-'58 
rule  refers  to  contem,poraneous  parol 

evidence,  955-'6 
applies  to  all  writings,  966 
only  to  language  employed,  955-'6 
does  not  forbid  proof  of  surrounding 

circumstances,  955-'6 
nor  exclude  testimony  of  experts,  956 
nor  to  show  who  are  the  real  parties, 

956 
nor  to  show  a  custom  or  usage,  956 
nor  to  prove  fraud  or  other  illegality, 

956-'7 
nor  to  disprove  a  recital  of  foots,  957 
nor  to  rebut  an  equity,  957 
nor  wholly  to  discharge  an  agreement, 

&c.,  957 
nor  to  set  up  a  new  agreement,  &c., 

957 
nor  to  enlarge  the  time,  or  change  the 

place  of  performance,  957 
nor  to  explain  a   latent  ambiguity, 

957-'8 
patent,    not    explainable    by    parol, 
957-'8,  960 
Amortise,  521 

Ancestor,  descent  of  lands  from,  451-'2 
nature  of  descent  and  kindred,  and 
rules  for  descent,  452-476 
Animals,  feros  naturae,  property  in,  3 


Annua  nee  deUi/wm  judeas  non  separat, 

46,  681 
Annuities,  definition  and  several  kinds, 
31 

remedies  for  arrears  of,  31 
writ  of  annuity,  31 
covenant  or  assumpsit,  31 

fee  conditional  in,  86-'7 

not  subject  to  dower,  127 
Annuity,  writ  of,  31 
Apparent,  heir,  454-'5 
Apparent  right  of  possession,  448 
Appendant,  meaning  of,  9,  10 

advowson,  6,  7 

common  of  pasture,  9-'13 
See  Common. 

right  of  way,  17-19 
Appointment,  to  uses,  &o. ,  740-'44 
See  Uses,  Powers. 

hj  feme  covert,  by  will,  911,  920 

by  will,  under  power,  920 
Apportionment  of  common,  9 

of  common  appendant,  10,  11 

common  appurtenant,  12 

common  of  turbary,  15 

common  of  estovers,  16 

rents,  48-53 

See  Rents. 
Appurtenances,  pass  by  conveyance,  830 
Appurtenant,  meaning  of,  9,  10 

common  of  pasture,  11,  12 
See  Common. 

right  of  way,  17,  18 
Aquatic  rights,  20  &  seq 
Arrears,  of  corodies,  remedies  for,  30, 
31 

of  annuties,  remedies  for,  31 

of  rents,  remedies  for,  53-'4 
Ascendants,  excluded  as  heirs  at  com- 
mon law,  457-'8 

doctrine  by  statute  in  England,  458 

in  Virginia,  470-'71,  474 
Aspect,  contingency  in  a  double,  536 
Assensu  paPris,  dower  ex,  134 
Assets,  to  pay  debts,  lands  are,  462,  477 
Assignee,  of  mortgage,  315-'16 

of  land,  obligation  of  covenants  as  to, 
639-'40,  648-'9 

of  reversion,  right  to  rent,  681-2 

of  reversion,  rights  and  liabilities  of, 
723-'4 

of  bond,  suit  by,  759-'60 
Assignment,  of  rent,  43,  53 

dower,  135,  141 

covenants  against,  in  leases,  167 

condition  against,  in  leases,    252 

of  mortgages,  325-327 

'of  land,  effect  on  covenants,  639-'40 

of  reversion,  by  lessor,  681-'2 

of  reversion,  effect  on  rent,  681-'2 

of  reversion,  effect  as  to  rights  and  lia- 
bilities, 723-'24 

of  covenants  broken,  void,  722-'3 

of  bonds,  759-'60 
doctrine  at  common  law,  759 
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Assignment — 

doctrine  by  statute  in  Virginia,  759, 
760 
as  mode  of  conveyance, 'distinguished 

ftom  lease,  676,  679 
as  a  secondary  conveyance,  718-724 
nature  of,-  718 
appropriate  words,  718-'19 
mode  of  making,  719 
what  mj,y  be  the  subject,  719-'20 
rights  and  liabilities,  arising  out  of, 
720-724 
general  doctrine,  720 
covenants  which  run  with  land, 

721-'2 
covenants   which   run   not    with 

land,  722 
covenants  broken  before,  722-'3 
assignee  of  reversion,  723-'4 
Assise,  writ  of,  for  arrears  of  corody, 
30,  31. 
of  moH  d' ancestor ,  limitation  to,  498 
Association,  unincorporated,  alienation 

to,  584 
Assumpsit,  for  arrears  of  corody,  30,  31 
arrears  of  annuity,  31 
for  waste,  562-'3 
vendor  against  vendee,  778-780 
vendee  against  vendor,  780,  781 
Assurances,  common,  for  alienation  of 
lands,  586-975 
modes  of,  586-947 
by  matter  in  pais,  586-890 

matter  in  pais,  necessary  for  con- 
veyance, 586-587 
at  common  law,  586 
by  statute,  586-'7 
general  nature  of  deeds,  587-668 
several  species    of    conveyance, 

669-749 
matter  to  cha/rge  and  discliarge 

lands,  749-762 
laws  of  Virginia  touching  con- 
tracts for  and  conveyances  of 
lands,  762-890 
contracts,  763-815 
conveyances,  762-'3,  815-847 
registry  of  writings,  847-890 
See  Contracts  and  Conveyances. 
by  matter  of  record,  890  -906 

See  Record. 
by  matter  of  special  custom,  906-7 
by  devise,  907-947 

See  Dense. 
rules  for  construction  of,  947-975 
See  Oonstruction. 
Attachment,  for  rent,  54 
Hen  of,  275-'6 
to  be  registered,  950,  858-'9 
Attainted,  person  not  heir  at  common 
law,  485 
doctrine   of  escheat  and  forfeiture, 

485-'6 
no  corruption  of  blood  or  forfeiture, 
488,  516 


Attainted — 
disability  to  alien,  arising  from,  582 
alienation  to,  585 
Attendant  lerms,  456-'7,  212-215,  144, 
199,  200 
nature  of,  199 

modes  whereby  they  become  attend- 
ant, &c.,  199    . 
■   succession  of,  199 
use  of  to  protect  innocent  purchasers, 

199,  200 
presumption  of  surrender,  201 
doctrine  as  to,  by  statute,  in  England, 
201 
►Attestation,    of    deeds,    by    witnesses, 
661-'2 
of  wiUs,  915-922 

as  to  holograph  wills,  913-915 
two  or  more  competent  witnesses, 
915-920,  922 
at  what  time  to  be  competent,  915 
who  are  competent  in   general, 

915-'l6 
several  classes  as  to  competency, 
915-'17 
devisees,  or  legatees,  916 
creditors,  916 
executors,  916 
any  other  witnesses,  916-17 
mode  of,  in  wills  proper,  917-920 
two  or  more  competent  witnesses 

present  at  saine  time,  917 
signature  of  testator,  917-'18 
why  in  testator's  presence,  918 
what  is  presence,  918-920 
mode  of,  in  wiUs  under  powers,  920 
Attorney,  when  relation  avoids  transac- 
tions, 210-'ll,  212-214,  598 
in  fact,  deed  by,  554,  655 
conveyance  by,  how  made,  818-'19 
power  of,  by  feme  covert,  void,  582 
Attornment,  of  tenant,  567,  581,  701-'2 
Auctioneer,  agent  of  both  parties,  769 
-770 
clerk  of,  also  agent  of  both,  769 
deputy  sheriff  may  be,  770 
Auter  vie,  estate  pur,  88,  89,  489^90 
Authentication,  of  writings  for  registry, 
861-865 
proof  by  witnesses,  861-'2 
acknowledgment  of  parties,  862-  865 
Authority,  to  execute  a  deed,  654-5 
must  be  under  seal,  654 
to  partners,  &c.,  if  present,  654 
mode  of  executing  deed,  under,  654-'5, 
768 
Away-going  crops,  doctrine  of,  95,  168 
Badges  of  actual  fraud,  603,  619 
Bankrupt  laws,    estate-tail  subject  to, 

84,  85 
Bankruptcy,  forfeiture  by,  563 

no  preference  of  creditors,  604-'5 
Banks,   of  rivers,  right  of  towing  on, 
20 
doctrine  of  alluvion,  491-2 
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Bargains,  inequitable,  &a.,  595-'9G 

See  Contracts. 
Bargain  and  sale,  conveyance  by,  184, 
730-732 
effect  of  impossible  consideration,  627 
deed  meant  for  feoffment,  may  operate 

as,  703 
deed  meant  as,  may  operate  as  a  grant 

747 
of  freehold,  required  to  be  registered, 
by  27  Hen.  VIII,  u.  IG,  848 
Barring  dower,  modes  of,  142-155 
Base,  services,  tenure  by,  62 

fee,  or  fee  qualified,  77 
Bastards,  do  not  inherit,  at  common  law, 
484 
inherit,  <feo.,  in  Virginia,  on  mother's 

side,  476,  487 
legitimated  in  Virginia,  476 
eigne,  and  mulier  puisne,  484 
who  are,  in  Virginia,  487 
Benigne  interpretamur  clia/rtas,  <fec.,  949 
Bequest,  gift  of  chattels  by  will,  907 
Bills  of  exchange,  locality  of  as  to  pro- 
bate, 935 
Bishop's  court, cognizance  of  wills,  935-'6 
Bissextile,  or  leap-year,  160,  161-'2 
Blood,  relationship  by,  or  consanguinity, 
453 
heir  must  be  of  the  whole,  at  common 

law,  464 
doctrine  by  statute  in  England,  466 
in  Virginia,  474 
inheritable,  483 
corruption  of,  488 
Boc-land,  69 
Bona  notcMlia,  935 
Bonds,  see  Obligations. 
official,  25 
impossible  conditions  annexed  to,  242, 

243 
condition  restricting  alienation,  250, 

251 
tacking  to  mortgages,   304-306.      See 

Tacldng. 
single  and  penal,  749-'50 
with  condition  to  pay  money,  750 
to  do  collateral  thing,  750 
called  specialties,  750 
effect  as  to  property,of  obligor,  757-759 
during  obligor's  life,  757 
after  obligor's  death,  757-'8 
presumption  of  payment,  758-'9 
assignment  of,  759,  760 
subrogation  and  contribution,  760 
limitation  to  actions  on,  759 
locality  of,  with  a  view  to  probate,  935 
Borough,  English,  67 
Boscus,  5 

Botes,  house,  fire,  cart  or  plough,  hay  or 
hedge,  16,  91 
taking,  not  waste,  531,  533 
Boundaries,  effect  of  mistake  in,  625-'6 
Breach,  of  conditions,  256-'7,  528 
Bribery,  forfeits  office,  27 


Brocage,  marriage,  conditions,  245 
Buildings,  when  they  pass  by  convey- 
ance, 830-'31 
Burgage-tenure,  67 

Calendar,  Julian  and  Gregorian,  160- '61 
change  of  style,  161 
fraction  of  year,  161--'2 
month,  162 
Canals,  railroads,  <fec.,  dower  in,  128 
Cancellation  of  conveyance,  666 
of  executory  contracts,  666,  811-815 

See  Beseission. 
of  letters  patent,  897-'8 
Canon-law,  mode  of  counting  degrees  of 

kin,  453-'4 
Canons  of  descent,  455-476 
See  Descent. 
in  England,  455-467 

at  common  law,  455-465 
primary,  455-464 

as  to  lineal  kindred,  456-461 
as  to  collateral  kindred,462-464 
secondary,  464,  465 
by  statute,  465-467 
in  Virginia,  by  statute,  467-476 
history  of,  467-470 
subject-matter  of  descent,  470 
persons  to  take  by  descent,  470-472 
shares  in,  472-475 
miscellaneous  provisions,  475-76 
Capita,  per,   descent,   460-'61,    472-'3, 

474 
Capite,  tenants  in,  61,  666 
Carta,  or  charta,  588 
Cart-bote,  or  plough-bote,  in  leases,  91, 

168 
Cart-way,  16,  18 
Catching  bargains,  with  heirs,  &c. ,  622- 

624 
Caveat,  900 

Ceremonies,  of  conveyance  by  one  sui 
juris,  837,  861-865 
of  conveyance  hjfeme  covert,  841-847 
authorities  before  whom  they  occur 

842-'43 
what  to  be  done  lefore  the  authorities, 

843-845 
what  by  the  authorities,  845-847 
registry  of  conveyance,  847 
what  required  for  loills  of  lands,  913- 
920 


what  law  governs,  912  -'13 

will  must  be  in  writing,  913 

the  signature,  913-'14 

attestation,  914-920 

See  Attestation. 
what  required  for  mils  of  chattels,d20- 

922 
revocation  of  wills,  922-930 
re-publication  of  wills,  930-932 
Certificate,  of  acknowledgment  of  feme 

covert  of  conveyance,  151-2,  846 
of  official  character,  864 
of  probate  of  wills,  effect  of,  941-943 
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Cestui  que  trust,  constructive  trust  in 
favor  of,  193-195 
estate  of,  in  trusts,  201,  204 
rights  of,  201-2 

how  affected  by  acts  of  trustee,  202 
liable  to  debts,  178-'9,  202 
as  to  purchaser  with  notice,  203, 204 
liable  to  escheat,  204 
to  be  indemnified  by  truRtee,  211 
to  indemnify  trustee,  212 
purchase  of  trust-subject  by  trustee, 
212-214 
general  doctrine  and  qualification, 

213 
measure  of  relief  to  c.  q.  t. ,  213-'14 
confirmation  of  purchase  by  c.  q.  t. , 
214 
Oestui  qm  «s«,  178-'9, 185, 727, 735, 736-'7, 

744,  748 
Cestui  que  vie,  88,  89,  488-490 
Chargi  d'affaires  to  certify  deeds,  843, 

862-'3 
Charging  lands  with  debts,  566,  568 

wife's  separate  estate  with  debts,578-'9 
Charitable  trust,  vague,  216-218 

See  Charities. 
Charitable  uses,  restriction  on,  522 


validity  of  vague  and  indefinite,  216- 

218 
Charities,  vague  and  indefinite,  216-218, 

584,  945-'6 
educational  and  literary,  217-'18,945-'6 
Chancery,  bill  in,  for  arrears  of  rent,  54 
for  dower,  139-'40 
relief  in,  in  uses  and  trusts,  178-224 

See  Uses,  Trusts  and  TruMees. 
relief  against  forfeiture  for  breach  of 

condition,  259-363 
intervention  in  trusts  to  pay  debts, 

288-295 
proceedings  in  for  partition,  416-425 
application  of  statute  of  limitations  to 
suits  in,  513-515 

general  doctrine,  513-'14 

cases  of  trust  and  fraud,  514 
jurisdiction  to  avoid  deeds,  668-'9 
relief  against  defective  execution  of 

powers,  743-'4 
administration  in,  of  decedent's  real 

estate,  758 
jurisdiction  as  to  bonds,  &c. ,  assigned, 

759-'60 
decrees  in,  lien  on  lands,  270 
sales  under   decrees  of,    not   within 

statute  of  parol  agreements,  776 
remedies  in,  on  contracts  for  lands, 
783-895 

specific  execution,  783-811 
See  Specific  execution. 

to  cancel  and  rescind,  811-815 
See  Rescission. 
jurisdiction    of    indefinite    charities, 

216-218,  945-'6 
Ohatrta  or  carrta,  588 


Chattels,  mortgagee's  power  to  sell,  295 
possession  of,  as  between  tenants  in 

common,  429-'30 
marriage,  settlements,  and  gifts  of,  to 

be  registered,  850,  851 
deeds  of  trust  and  mortgages  to  be  re- 
gistered, 850-'51 
loans  of,  to  be  registered,  850-'51 
limitations  of,  by  way  of  condition, 

&c.,  to  be  registered,  850,  860 
where  registry  to  be  made,  853 
gift  of,  by  will,  a  legacy  or  bequest, 

907 
wills  of,  920-'22 

See  Wills. 
verbal  wills  of,  921,  922 
locality  of,  with  a  view  to  probate, 
935 
Child,  implied  trust  in  favor  of,  192 
Children,  see  Infants,  BaMa/rds. 
Chirographum,  888 
Chivalry,  or  knight-servioe,  62-66 

See  Tenwres. 
Chose  in  action,  assignability  of,  569,  570 

759,  760 
Civil  death,  579-'80 
Giviliter  mortuus,  579-'80 
Civil  law,  mode  of  counting  degrees  of 

kin,  453-'4 
Claim  to  real  estate,  alienable,  569-'70 
of  too  great  an  estate  in  a  court  of  re- 
cord, 100,  688 
Clauses,  repugnant  in  wills  and  deeds, 

964-'5 
Clerk,  of  court,  duty  as  to  registry,  865 

to  certify  deeds,  842,  862,  863,  864 
Clough,  5 

Codicil,  923,  931-'32 
Co-heirs,  see  Co-pa/rcena/ry. 
Collateral,  eonsanguinitv,  453 
descent,  462-465,  470-'71,  474 
warranty,  633-'4,  635-'6 
Collecting  goods  of  decedent,  936-'7 
Colligendum  hona,  letters  ad,  936-'7 
Collusive-assignments  of  dower,  141 
purchases  from  trustee,  202-204 
purchases  under  registry  laws,  876-7, 
889-'90 
Combe,  5 

Commissioners,  to  assign  dower,  140 
to  make  partition,  420-423 
in  chancery,  inquiry  into  title  by,  810 
to  take  acknowledgment  of  feme  co- 
vert, 842-'3 
in  case  of  persons  sui  juris.  863 
appointed  by  Governor  to  take  ac- 
knowledgment of  feme  covert,  843 
in  case  of  persons  sui  juris,  863 
Common,  right  of,  9-16 
nature  of,  9 

general  doctrine  of  apportionment,  9 
several  sorts  of,  9-16 
pasture,  9-13 
nature  of,  9 
appendant,  9-11 
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Common — 

meaning  of  appendant,  9,  10 
origin,  10 

beasts  commonable  and  num- 
ber, 10 
apportionment,  10,  11 
doctrine  in  Virginia,  12 
appurtenant,  11,  12 
meaning  of  appurtenant,  9,  10 
origin,   11 

beasts  commonable  and  num- 
ber, 11 
apportionment,  12 
doctrine  in  Virginia,  12 
because  of  vicinage,  12,  13 
in  England,  12 
in  Virginia,  13 
in  gross,  13 
piscary,  or  fishing,  13,  14 
in  public  waters,  13 
in  private  waters,  14 
turbary,  14,  15 
estoners,  15,  16 
tenancy  in,  425-433 

See  Tenancy  in  Common. 
right,  what  is  of,  admits  not  of  pre- 
scription, 496 
law,  mode  of  counting  degrees  of  kin, 

453-4       / 
occupancy,  doctrine  of,  58,  489 
recovery,  to  bar  estates-tail,  83 

conveyance  by/fim«  emert,  580-'81, 

837 
conYejanoehy  matter  of  record,  903- 
906 
origin  and  nature  of,  903 
proceedings  in,  904 
causes  of  efficacy,  905-'6 
force  and  effect  of,  906 
present  state  of  law,  906 
Commonwealth,     succeeds     to    vacant 
lands,  478,  523-'4,  583 
grants  by,  895-900 

See  Cfrants. 
Communion,  of  property  impolitic,  2,  3 
Competency,  of  parties  to  contract  for 
lands,  784-786 

See  Specific  Execution. 
of  parties  to  conveyances,  510-586, 

589 
of  witnesses  to  wills,  deeds,  &c.  915-'17 
of  parol  evidence  to  explain  writings, 
948,  955-961,  964-967 
Composition,  of  tithes,  7,  8 
Compromise,  of  doubtful  rights  a  valu- 
able consideration,  799 
Computation,  of  time,  mode  of,  163 
Conclusion,  of  conveyance,  651 

of  fine,  902 
Concord,  in  a  fine,  901-2 
Gonaordandi  licentia,  901 
Concurrent  fees,  72,  73 
Conditions,  annexed  to  assignment  of 
dower,  138 
qualifications  of  estates,  224-330  I 

m 


Conditions — 

nature  of,  224 
several  sorts  of,  224-262 
as  to  arising  of  estate,  224-'5 

precedent  or  subsequent,  226 
as  express  or  implied,  225-262 
implied,  225-227 
offices,  225 
franchises,  226 
particula/r  estates,  226-'7 
express,  .227-262 
nature  of,  227-234 
in  deed,  228-230 
precedent,  228-9 
subsequent,  229-'30 
re-entry    of    grantor, 

<fcc.  229 
grantor's  estate  after 

re-entry,  230 
effect  of  re-entry  on 
subsequent    limita- 
tions, 230 
in  law,  or  limitations,  230- 

'31 
conditional       limitations, 
231-234 
See  Conditional  Limitations. 
words  which  create,  234 
to  what  estates  annexed,  235 

697 
right  of  re-entry  for  breach, 
235-239 
who   may   exercise   right, 

235-237 
effect  of  re-entry,  237 
mode  of  making  it,  237-239 
to  what  parties  extend,  239-'40 
who  may  take  advantage  of 

the  breach,  241 
performance  of,  241-255 
several  kinds,  as  to  per-  ■ 
formance,  241-259 
impossible,  241-243 
illegal,  243-249 

general  doctrine,  243 
several  instances,  243, 

244 
principal  classes,  244- 
249 
pro  turpi  causa,  244 
restraining      trade. 

244 
illegal  by  statute,  244 
restraining  marriaee 
244-249 
effect  of  illegal,  249 
repugnant,  249-262 
nature  of,  249 
instances,  249-252 
not  to  a^ene  fee-sim- 
ple, 250-'61 
not  to  be  liable  to 

debts,  251 
not  to  s^tsns  fee-tail. 
252 
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Oonditions — 

not  to  aliene  estate 
for  life  or  years, 
252 
striotuess  in  performance, 

253 
lime  of  performance,  253-4 
time  appointed,  253 
no  time  appointed,  253-'4 
place  of  performance,  254, 
255 
effect  of  oonditions,  255-259, 
528 
compliance  with,  256 
non-compliance  with,  256  * 
excuses    for    non-observ- 
ance, 256-'9 
impossibility,  256-'8 
act  or  default  of  other 
party,  258-'9 
relief  in  equity  on  breach  df , 
259-'62 
principle  of  equity,  259 
cases  of  intervention,  260- 
262 
estates  on,  securities  for  money,  263- 
330 
by  compulsory  process  of  law,  263- 
277 
by  Elegit,  and  other  judicial  liens, 
263-276 
nature  of  estate  by  Elegit,  263- 
274 

See  Elegit. 
proceedings  with  writ,  265-'9 
liabilities  of  tenant  by  E. ,  269 
where  tenant  evicted,  269-'70 
present  state  of  the  law  in  Vir- 
ginia as  to  Elegit,  270 
lien  of  judgments,  &c.,  270-74 
duration  of,  271-'72 
docketing  of  judgments,  272 
effect  of  lien,  272-'3 
subrogation  of  sureties,  273 
mode  of  enforcing,  273-'4 
other  judicial  liens,  274'-'76 
forthcoming  bonds,  274 
Us  pendens  275 
attachment,  275-'6 
lien  of   Commonwealth  and 
of  U.  S.  276 
by  statute  merchant  and  staple, 
276-'77 
by  assent  and  conveyance  of  debtor, 
277-330 
in  vi/eo  vadio,  277 

in  mori/iM  vadio,  or  mortgage,  277- 
830 
nature  of  mortgage,  278-300 
what  estate,  279 
condition,  279-'80 
effect  at  law  of  non-payment, 

280 
equity  of  redemption,  280-'85 
See  Equity  of  Bedemption. 


Oonditions — 

nature  and  reason  of,  280- 

281 
inseparably    incident    to    a 

mortgage,  281-'2 
conditional  sales,  281-'84 
incidents  of,  284 
deeds  of  trust,  to  secure  debts, 
285-'95 

summary  sale,  why,  285 
trustee's  duty  and  compensa- 
tion, 286-'88,  223,  224 
intervention  of  equity,  288- 
295 
cloud  over  title,  288 
doubt  of  sum  due,  288 
want  of  trustee  288-'90 
death  of  debtor,t290 
usury",  291-'95 
power  of  sale  to  mortgagee, 

29"6-'6 
equitable,  296-300 

of  equitable  interests,  296, 

297 
deposit  of  title  deeds,  298, 

299 
vendor's  lien,  299 
character  of  estates  of  mortgcu- 
gor  and  mortgagee,  300-324 
before  default,  300 
after  default,  300-324 

mortgagor's  estate,  300-315 
terms    of     redemption, 
302-314 
payment,'  302-304 
tacking    subsequent 

debts,  304-306 
action     for     surplus, 

306-'7 
order     of     payment, 

307-314 
exceptions  tojgeneral 
order,  308-314 
See  Mortgage. 

first  defective,  311 
tacking  subsequent  mort- 
gage, 312-315 
effect  of  lapse  of  time, 
314,  316 
mortgagee's  estate,  315-324 
in  the  land,  315 
assignee,  315,  316 
remedy  for  mortgagee, 
316-324 
lapse  of  time,  effect, 

316-'17 
remedies  at  law,  317- 

318 
in  equity,  318-'24 
proper  parties  to  bill 

to  foreclose,  319 
decree,  319-'24 
money  payable,  to  whom,  324- 

327 
by  whom,  327-330 
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Conditions — 

clause  containing,  in  deeds  of  con- 
veyance, 630 
in  bonds,  750-'53 
impossibility,  752 
illegality,  752-'3 
forfeiture  of,  753 
in  sales  of  lands,  when  specific  execu- 
tion decreed,  783-'4: 
Conditional  delivery,  of  deed,  659-'61 
Conditional  fee,  77-79 
in  annuities,  86,  87 
Conditional  limitations,  231-'3i 
by  what  class  of  conveyances  created, 

232 
why  they  do  not  exist  at  common  law, 

232 
how  perpetuities  are  prevented,  233, 
234 
reason    forbidding  perpetuities, 

233'-4 
period  within  which  allowed,  and 
why  that  period,  233,  234 
Conditional    sale,    distinguished    from 
mortgage,  282-284 
difference  in  nature  and  effect,  282 
marks  by  which  to  discriminate,  282- 
284 
Confession,  of  parol  agreement,  in  an- 
swer to  bill  for  specific  execution, 
775-6 
Confirmation,   by  cesVui  que  trust,   of 
trustee's  purchase  of  trust-subject, 
214 
to  one  joint-tenant  enures  to  all,  406 
of  lease  by  remainderman,  ifec,  692 
applicable  to  estates  voidable,  not  void, 

696-'7 
as  a  seoonda/ry  conveyance,  716-718 
nature  and  definition  of,  716 
appropriate  words,  716 
modes  in  which  it  enures,  716-'17 
to  make  sure  a  iioidable  estate, 

716-718 
to  enlarge  a  particular  estate,  716 
requisites  of,  718 

deed  of,  may  operate  as  a  grant, 
718 
Conjugal  rights,  see  Husband  and  Wife. 
Connexion,    and    number    of    owners, 

399-446 
Conquest,  Norman,  led  to  feudal  tenures 

in  England,  56-58 

Consanguinity,  lineal  and  collateral,  453 

mode  of  reckoning  degrees  of,  453-' 4 

Consideration,  of  deed  of  conveyance, 

589-628 

only  inquiry  is,  is  it  legal  or  lyicious, 

590 
illegal,  590-624 

several  instances  of,  590-'91 
principal  classes  of,  590-624 
p7'o  turpi  causa,  590 
in  restraint  of  trade,  591 
affecting  freedom  of  marriage,  591 


Consideration — 

illegal  by  statute,  591-594 
in  case  of  penalty,  591 
gaming,  591-2 
usury,  592-'3 
other  statutes,  593-4 
involving  fraud,  594-624 
imposition  on  the  other  party, 

595 
unconscientious  bargains,  595- 

596 
relation    of    confidence,    &e.  ; 
mental  weakness,  &o.,  596- 
598 
imposition   on  strangers,  598- 
624 
wife  on  husband,  698-'9 
creditors  and  purchasers  598- 
624 
English  statute  of  fraudu- 
lent   conveyances,  599- 
600 
Virginia  statute  of  fraudu- 
lent conveyances,   600- 
624 
tenor  of  statute,  600 
parties  to  whom  applicable, 

601-'2 

circumstances  under  which 

it  applies,  602-622 

actual  fraud,  602-605 

implied  fraud,  605-622 

as  to  creditors,  605- 

617 
as  to  purchasers,  617- 
622 
imposition  by  catching  bargains 
on  expectant  heirs,  &o,,  622- 
624 
involving  mistake  or  misappre- 
hension, 624-627 
impossible,  627 
valuable,  want  of  sometimes  badge  of 

fraud,  605-608 
what  is  valuable,  609-613,  621 
marriage,  609-10 
relinquishment  of  dower  by  wife, 

610-612 
relinquishment   by    wife    of    her 

equity,  612 
trustee's  covenant  to  indemnify  hus- 
band, 612 
arrears   of    interest    on  voluntary 

bond,  612-'13 
proof  of,  613 

mortgage  or  deed  of  trust  debt,  621 
inadequacy  of,  as  to  specific  execution 
of    contracts  for  lands,    786-'7, 
797-801 
valuable  or  meritorious,  797-799 
effect  of  inadequacy,  799,  800 
accidental    subsequent   loss,    &c., 
799,  801 
Construction,    of  common  assurances, 
rules  for,  947-975 
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Oonstmction — 
impoitance of  snoh rules,  947-8 
most  prominent  mles  mentioned,  948 
exposition  of  theiif  import,  949-975 
construction  reosoTioJfe,  and  accord- 
ing to  intent,  949-'50 
if  intent  clear,  too  much  stress  not 
to  be  laid  on  strict  meaning  of 
%oords,  949-'50 
every  part  of  writing  to  have  effect, 

952-'3 
words  taken  most  strongly  against 

the  user,  953-'4 
construction  most  agreeable  to  law, 

preferred,  944 
repugnant  clauses,  in  deed  or  wiU, 

944-'5 
ambiguities  in  writing  not  explained 

by  parol,  955-958 
■vihein  false  description  does  not  viti- 
ate, 958-961 
expream  uniuslfist  exchisio  alterius, 

961-'2 
wills  to  be  favorably  expounded, 
962-975 
general  principles  of  interpreta- 
tion of  wills,  962-967 
less  regard  in  wills  to  technical 

rules,  962 
intention  the  polar'star,  962 
words  rejected,  supplied,   and 

changed,  963 
effect  of  adjudged  oases,  963 
intention  prevails  if  not  adverse 

to  public  policy,  963-'4 
parol  testimony  to  aid  written, 

964r-967 
oase^  of    Goblet    v.  Beechey, 

964-'5 
Wigra/m's  seven  propositions, 
966-7 
illustrations  of  liberal  construction 
of  wiUs,  967-975 
fee-simple    without  word    hm'S, 

967-'8 
fee-tail   without  word  Tmrs,  or 

words  of  procreation,  968-'9 
estate    created    by    implication 
only,  969-975 
must  be  necessary  implication, 

969 
fee-simple  implied,  969-'70 
effect  of  pr^costo^  devises,  &c., 

970 
fee-simple  reduced  to  fee-tail, 

971 
life-estate  raised  to  fee-tail,  971 
life-estate  implied,  971 
cross-remainders  by  implication, 
971-975 
instances  of  cross-remainders, 

express,  971-'2 
cros-remainders  implied,  972 
between  more  than  two,  972-'8 
after  estates  tail,in  England,973 


Construction — 

cross  Ivmitatkms&xcutory,  974- 
975 
Constructive,  life  estates,  90 
trusts,  193-195 
fraud,  605-617 
notice,  888-890 

See  Notice. 
revocation  of  wills,  922,  927-'8 
See  Reoocation. 
Consul,  to  certify  deeds,  848,  863-'4 
Contingency,  remainder  on  »  double, 
72,  336 
sale  of,  in  equity,  276,  362-'3 
nature  of  for  contingent  remainders, 

353-357 
consisting  in  an  illegal  event,  354 
remoteness,  354r-'5 
enuring  to  defeat  particular  estate, 

355-357 
words  importing  time  and  not  con- 
tingency, 357 
disposition  of  inheritance,  pending, 

357-359 
effect  of  intervening,  359 
effect  of,  on  ulterior  limitations,  359- 
361 

See  Bemainders. 
Contingent  interest,  sale  of  in  equity, 

306,  362-'3 
Contingent  dower,   interest,    value  of, 

156 
Contingent  remainder,  337-364 
definition  and  instances  of,  337-'8 
several  classes  of,  338-352 

dependent  on  contingent  ending  of 

precedent  estate,  338 
depending  on  contingency  collateral 
to  determination    of   preceding 
estate,  338,  339 
depending  on  contingency  happen- 
ing during  continuance  of  pre- 
ceding estate,  339 
instances,  339 

exception  to  third  class,  339 
depending  on  remainderman  being 
not  ascertained  or  not  in  being, 
339-352 
instances,  339-40 
exceptions  to/oMr<A  class, 340-352 
to  Jidrs  of  grantor,  340-41 
to  heirs  of  Ivmng  person,  with 

a  qualijication  annexed,  341 
to  heir,  of  pa/rticular  tenant  in 
freehold;    Rule  in  Shelley's 
Case,  341-352 
precise  terms  of  rule,  341-'2 
circumstances  required  for  it, 

342-'3 
reasons  and  poUey  of  it,  343- 

345 
effect  of  rule,  345 
application  of  it,  345-352 
cases  where  it  applies,  345- 
350 
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Contingent  remainder — 

•where  it  applies  not,  350-352 
doctrine  in  Virginia  as  to  rule, 
352 
'  See  Bute  in  Shelley's  Case. 

certain  general  principles  applicable 
to,  353-361 
character  of  particular  estate,  353 
period  for  vesting  of,  353         i 
nature  of  contingency,  353-357 
illegal,  353-'4 
remoteness  of,  354-'5 
defeating  particular  estate,  355- 

357 
importing  time,  and  not  contin- 
gency, 357 
disposition  of,   while   contingency 

pending,  357-369 
effect  of  intervention  of  contingent 

remainder,  359 
effect  of  contingency  annexed  to 

ulterior  limitations,  359-361 
transmissibility  of,  361-'2 
doptrine  as  to  destruction  of,  362-364 
modes  of  determining  particular  es- 
tate, 363-4 
modes  of  preventing  destruction, 
364 
in  England,  364 
in  Virginia,  364 
or  future  uses,  739 
Continual  claim,  768,  448,  503,  674-'5 
Contracts,  for  future  conveyances,  158, 
159,  587,  763,  764-815 
inequitable  and  unconscientious,  595, 

696 
effect  on,  of  condition  and  relation  of 
parties,  596-598 
weakness  of  mind,  necessaries,  &c. , 

596-'7 
intoxication,  597 
relation  of  parties,  597-'8 
parent  and  child,  &c,,  597 
spiritual  influence,  597 
trustees,  agents,  &c.,  598 
of  hazard,  as  to  quantity,  effect,  626 
executed,  effect  of  rasure,  iScc ,  663 
executory,  effect  of  rasure,  &c.,  663- 

665 
breaking  off,  or  defacing  seal,  665-'6 
cancellation  of,  666 
for  a  future  lease,  700 
for  future  conveyances,  at  common 

law,  763 
for  future  conveyances,  by  statute, 
763-815 
terms  of  statute  of  parol  agreements, ' 
764-767 
See  Fa/rol  Agreements. 
what  writing  suffices,  767-770 
exceptions  to  appHoation  of  statute, 
770-776 
writing  prevented  by  fraud,  770, 

771 
part-performance,  771-775 


Contracts — 

See  Pa/rt-perjormcmee. 
general  doctrine,  771-'2 
must  be  an  oat  of  part-perform- 
ance, 772 
done  by  applicant,  772 
in  pursuance  of  contract,  773- 
775 
delivery    of    possession    by 

vendor,  773 
previous  possession  by  ven- 
dee, 773 
money  expended,  773 
viewing  estate,  774 
marriage,  774-5 
not  capable  of  compensation  in 
damages,  775 
agreement  confessed,  775-6 
deposit  of  title  deeds,  776 
sales  under  decrees,  776-7 
doctrine  as  to  discha/rge  of  writings 

by  parol,  777 
remedies  upon,  777-815 
action  at  law,  777-782 
scheme  of  remedy  by,  777-'8 
when  admissible,  778 
vendor  against  vendee,  778-780 
what  actions  lie,  778 
when  vendor  may  maintain, 

779-'80 
measure  of  damages,  780 
vendee  against  vendor,  780-782 
what  actions  lie,  781 
when  vendee  may  maintain, 

781 
measure  of  damages,  781-'2 
suit  in  equity,  783-815 
for  specific  execution,  783-811 
instances  of,  specific  execu- 
tion, 783-'4 
in  discretion  of  court,  784 
rules  for  decreeing  specific 
execution,  784-811 
See  Specific  Execution. 
to  cancel  or  rescind,  811-815 
mistake,  811-'12 
fraud,  812-815 
in  consideration  of  marriage,  whether 
of  lands  or  goods,  to  be  registered, 
849-869 
for  lands,  for  estates  exceeding  five 

years  to  be  registered,  849-859 
creating  liens  on  crops,  to  be  regis- 
tered, 850 
rules  of  construction  of,  947-975 
See  Gonstruction. 
Contribution,  and  subrogation,  760 
by  widow  to  liquidate  lien  on  dower 
123-'4 
Conventional  estates  for  life,  88-90 
Conversion,  equitable,  191 
Conveyances,  by  femes  covert,  150-152 
580-583,  837-847 
by  fem£s  covert,  of  separate  estate 
576-579 
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of  freehold  estates,  71, 158,  567-8,763, 

815-890 
of  estates  for  years,  157-8,  567-8, 

763,  815-890 
contracts  for  future,  158,  763,  764-815 
under  Statute  of  Uses,  27  Hen.  VIII, 

c.  10,  180-'81,  725-744 


under  Virginia  Statute  of  Uses,  183, 
184,  725-727,  744,  748 
bargain  and  sale,  184,  729-732,  746, 

747 
covenant  to  stand  seised,  184,  732, 

733,  747 
lease  and  release,  184,  733-735,  747 
under  Statute  of  Orants,  748-9 

See  Orants. 
by  one  joint-tenant  to  another,  407 
by  one  tenant  in  common  to  another, 

430-'31 
by  one  co-paroener  to  another,  437 
contrary  to  law,  forfeiture  for,  517-527 

See  Forfeiture. 
of  pretensed  titles,  569,  570 
restrictions  on  by  feudal  law,  564- '5 
relaxation  of  restrictions,  665-569 
modes  of  effecting,  586-947 
by  matter  in  pods,  586-890 
See  Alienation  Deeds. 
doctrine  in  Virginia,  touching,  815- 
890 
character  of,  815-837 
nature  of  instrument  of,  816 
certain  general  rules  as  to,  816-824 
interest  in  by  persons  not  par- 
ties, 816-818 
in  case  of  deeds  poll,  817 
in  case  of  deeds  indented,  817 
818 
by  attomies  in  fact,  818-'19 
lands,  as  to  freeAold,]ie  ingraft, 

819 
what  interest  transferable,  820, 

821 
future  limitations,  by  deed,  821, 

822 
conveyances  of  Iwmesteads,  <fcc. , 
822-824 
form  of  deeds  of,  824-826 
in  fee  simple,  825 
by  way  of  release,  825-6 
by  way  of  lease,  826 
by  way  of  trust,  826 
effect  of  deeds  of,  826-836 
effect  of  want  of  word  heirs,  <fcc. , 

826-829 
attempt  to  convey  too   great 

estate,  829 
in  passing  wTwle  estate,  829-30 
including  appurtenances,  830, 

831 
words  of  release,  831 
as  to  covenants,  831-837 
freeholds,  831-834 


Conveyances — 

leaseholds,  834-837 
manner  of  executing,  837-847 
by  one  sui  juris,  837 
by  a.  feme  conert,  SZJ-Sil 
in  England,  837-8 
in  Virginia,  839-847 
reasons  of  wife's  disability, 

&a.,  837-'8 
rigorous  observance  of  pro- 
ceeding, 838 
what    transactions  are  pro- 
vided for,  839 
general   requirements,   839- 
»  847 

See  Wife. 
registry  of,  847-890 
first  essay  towards  registry  in  stat- 
ute of  uses,  847-'8 
frustration  of  policy  by  lease  and 

release,  734-'5,  848 
statutes  applicalDle  to  Middlesex 

and  Yorkshire,  848-'9 
policy  in  Virginia,  849 

See  Registry. 
transactions  required  to  be  regis- 
tered, 850-'51 
effect  of  non-registry,  851-'2 
in  what  office  registry  to  be  made, 
852-854 
in  case  of  real  property,  852 
in  case  of  chattels,  853-'4 
within  what  time  registry  to  be 

made,  854-861 
modes  of  authenticating  writings 
for  registry,  861-865 
in  case  of  a  married  woman, 

837  &  seq.,  861 
in  case  of  ,one  sui  juris,  861- 
865 
duty  of  clerks  of  registry  courts, 

865 
effect  of  registry,  when  required, 
and  duly  made,  866-890 
general  doctrine,  866-871 
effect  as  to  the  pa/rties,  871 
as  to  creditors,  871-875 
as  to  prwrehasers,  875-890 
See  Purcliasers. 
by  matter  of  record,  890-906 

See  Record. 
by  matter  of  special  custom,  906-'7 
by  devise,  907-947 

See  Alienation,  Devise. 
rules  for  construction,  947-97:") 

See  Construction. 
vendor  to  prepare,  usually,  780 
Co-parcenary,  estates  in,  433-446 
nature  of,  433-'4 
mode  of  creating,  434 
properties  of.  434-'5 
unity  of  title,  434-'5 
unity  of  interest,  or  estate,  435 
unity  of  possession,  435 
incidents  of,  435-438 
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Co-parcenary — 

suits  by  or  against,  436 

effect  of  entry,  &c. ,  by  one  tenant, 

436 
lease  by,  693 
liability  of  co-tenant  for  waste  or 

trespass,  436-7,  553 
for  profits,  437 
modes  of  conveyance  of  tenants  in, 

one  to  another,  437 
liability  to  curtesy  and  dower,  437, 

438 
partition  compellable,  438 
modes  of  dissolving,  438^46 

conveyance,  or  contract  to  convey, 

share  to  stranger,  438 
union  of  aU  shares  in  hands  of  one, 

438-'9 
partition,  439-446 
modes  of  partition,  439-442 
by  consent,  439 
to  hold  altemis  vidbus,  173 
by  compulsion,  441-'2 
incidents  to  partition,  442-446 
mutual  implied  warranty,  442 
doctrine  of  hotch-pot,  443-446 
at  common  law,  443 
by  statute,  in  Virginia,  443- 
446 

when  doctrine  applies,  444 
character  of  advancement, 

444-'5 
value  to  be  accounted  for, 

445 
revocation    of    advance- 
ments, 445 
as  to  whom  advancements 
to  be  brought  in,  446 
Co-parceners,  or  co-heirs.    See  Oo-pa/rce- 

nary. 
Cope,  5 

Copyhold,  tenure,  68-70 
estates,  174 

forfeiture  by  breach  of  custom,  563 
alienation  by  special  custom,  906 -'7 
Corodies,  30,  31 
definition,  30 

remedies  for  arrears,  30,  31 
not  subject  to  dower,  127 
Corporations,  conveyances  of  fee-simple 
to,  75,  584-'5 
condition  restricting  alienation  by,  250 
lands  of,  revert  to  grantor  at  common 

law,  486 
occupancy,  in  case  of  sole,  490- '91 
conveyances  to,  general  doctrine,  518- 
624 
mortmain,  518 
devises  to  evade  m,ortmmn  statutes, 

518-523 
doctrine  in  Virginia,  523-4,  583 
devise  to,  911 
Corporeal  hereditaments,  5 
Corruption,  forfeits  office,  37 
of  blood,  488 


Courts,  to  certify  and  record  convey- 
ances, 842-'3,  862-'3 
of  probate,  934-936 
in  England,  935-6 
in  Virginia,  934-936 
jurisdiction,  p43 
Court-baron,  69 

Covenant,  action  of,  for  arrears  of  co- 
rody,  31 
action  of,  for  arrears  of  annuity,  31 
action  of,  for  waste,  when,  562 
action  of,  on  covenant  of  title,  650 
action  of,  by  vendor,  when,  778 
by  vendee,  780 

in  case  of  stipulations  dependent,  and 
independent,  779-'80 
Covenants,  connected  with  estates  for 
years,  166-'7 
running  with  the  land,  167,  640-648 
not  running  with  the  land,  639,  698-9, 

722 
to  stand  seised,  conveyance  by,  184, 

732-'8,  747 
against  waste,  562 
of  title,  in  conveyances,  638-651 
distinguished    from    ancient    wa/r- 

ranty,  632 
general  nature  and  subject  of,  638 
classes  of,  639-648 
not  running  with  the  land,  639 
running  with   the  land,  640- 
648 
nature  of,  640-41 
subject  of,  641-648 
running  with  land,  but  not 

relating  to  title,  641 
running  with  land,  and  re- 
lating to  title,  641-648 
in  England,  641-2 
in  Virginia,  642-648 
usual    covenant    and 

objection  to  it,  642 
changes    by    statute, 
643-'48 
abbreviations,    643, 

644 
in  fee-simple,  644- 

646 
in  leases,  646-'48 
persons  concerned  in,  648-51 
parties  bound,  648-'49 
to  whose  acts  they  relate,  649 
general  warranty,  649 
special  warranty,  649 
what  grantee  may  demand,  649 
extent  and  mode  of  recoverv  on 
650  ' 

contained  in  leases,  698-700 
implied  as  to  title,  rent,  Ac.  698 
699  ' 

express,  698-'9 

running  with  the  land,  698-'99 

721-'2  ' 

running  not  with  the  land,  698.'9 

700,  722  ' 
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never  to  sue  one  of  several  joint-obli- 
gors, 751 
dependent  and  independent,  779-'80, 

952-'3 
in  conveyances,  effect  of,  831-837 
oi  freehold,  831-'35, 
the  said  —  covenants,  831-'32 
covenants  broken  not  assignable, 

832 
to  warrant  generally,  or  specially, 

832-'3 
with  general  or  special  warranty, 

833 
right  to  convey,  833 
quiet  possession,  833-'4 
foee  from  encmnbranoes,  834 
further  assurances,  834 
of  leases,  835-837 
to  pay  rent  and  taxes,  835 
not  to  assign,  &c.,  835 
to  leave  premises  in  repair,  562-'3 

835-'6 
quiet  enjoyment,  836 
re-entry,  836-7 
rules  of  construction  of,  947-975 
See  Construction. 
Covenant  to  stand  seised, 
deed  intended  as  feoffment,  may  ope- 
rate as,  703 
deed  intended  as,  may  operate  as  a 

grant,  703 
conveyance  by,  184,  732-'3,  747 
Coverture,  effect  on  alienation,  Ac,  576- 
679 
reasons  for  disabiUties  of  feme  covert, 

576 
doctrine  as  to  separate  estate  of  feme 
covert,  576-579 
creature  of  equity,  576 
as  to  chattels,  577 
as  to  realty,  577-'8 
power  to  charge,  578-'9 
doctrine  as  to,  when  feme  conert  may 

act  as  feme  sole,  579-'80 
method  of  feme  covert  aliening  lands, 
150-152,  580-582 
at  common  law,  150-'51,  680-'81 
in  Virginia,  151-'2,  581-'2 
conveyance  to  prejudice  of,  598-'9 
BeeFraiids  aniFraudulent  Conveyances. 
Creditors,  effect  of  registration  as  to, 
,       871-875 
preferences  of,  604-'5 
may    compound  and   release    jonit-. 

debts,  761 
power  to  charge  decedent's  lands  with 

his  debts,  757-'8,  452,  477 
assignment  of  bonds,  759-'60 
assignment  of  mortgages,  325-327 
effect  as  to,  of  fraud  in  conveyances, 

603-617 
who  are,  614-617 
Crimes  and  misdemeanors,  forfeitures 
for,  615-'16 


Croft,  5 

Crops,  away-going  doctrine  of,  95,  168 
letting  lands  for  shares  of,  169 
lien  on  for  advances,  to  be  registered, 
850,  860 
Cross  limitations,  effect  of  in  wills,  973- 

975 
Cross  remainders,  as  between  tenants 
in  common,  431 
by  impUcation  in  a  will,  971-975 
Ouicunque  aliquis  quid  concedit,  &c.  18, 

897 
Curator,  of  decedent's  estate,  936-'7 
Curtesy,  fee-simple  estate  subject  to,  76 
'    fee-tail  estate  subject  to,  84 

kinds  of  property  wherein  it  may  be 

had,  111,  129-131 
estate  by,  103-117 
definition,  103 
reason  for  designation,  103 
requisites  of,  103-117 
marriage,  103-107 

effect  if  marriage  is  void,  103-'4 
effect  if  marriage  is  voidable, 
104^107 
for  pre-existiQg  cause,  104-'6 
for  supervenient  cause,  106, 
107 
effect  of  divorce  a  mensa,  107 
seisin  of  wife,  107-116 
kind  of  seisin  required,  107-110 
in  fact,  107 
why  seisin  in  fact  required, 

108,  109 
in  law,  when  sufficient,  109 
sole  seisin,  109 
right  of  entry  or  of  action, 

109 
equitable    seisin,     109-'10, 
196 
estate  whereof  wife  must  be 
seised,  110-116 
general  rule,  110 
illustrations  of  rule.  111,  112 
eviction  by  title  paramount, 

112,  113 
effect    of    determination    of 
wife's  estate,  113-116 
general  doctrine,  113 
illustrative  examples,  113- 
116 
fee-simple,   and    failure 

of  heirs,  113 
fee-qualified,  114 
fee-tail,   and   failure  of 

issue,  115 
estate  of  inheritance  de- 
termined by  title  para- 
mount, 116 
executory      limitations, 

115,  116 
subject  ceasing  to  exist, 
116 
birth  of  issue  alive,  116 
death  of  wife,  117 
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Curtesy — 
difference  between  it  and  dower,  157 
in  case  of  joint-tenants,    tenants  in 

common,  and  co-parceners,  437-'8 
liability  of  tenant  by  the,  for  waste, 
5i6 
Curtilage,  i 
Custom,  dower  by,  134 
none  in  Virginia,  as  a  local  law,  168, 

493,  906-'7 
distinguished  from  prescription,  492- 
.      494 
breach  of  copyhold,  forfeiture  for,  563 
special,  conveyance  by,  906-'7 
or  usage,  as  ajfecting  contracts,  956 
Cy-pres,  964 
Damages,  stipulated,  262 

act  of  part-performance  not  remedi- 
able by,  775 
inadequacy  of,  gives  jurisdiction  to 
equity,  783-'4 
Date,  of  deed,  651 
impossible,  678 
Day,  and  hour,  when  rent  becomes  due, 
45-'6 
meaning  of,  162-'3 
fraction  of,  162 

making  computation  from,  163,  678, 
679 
Death,  of  wife,  for  curtesy,  117 
of  husband,  for  dower,  133 
of  husband,  before  wife  attains  age  of 

nine,  bars  dower,  143 
civil,  579-'80 
Debts,  estate  in  fee-simple,  chargeable 
with,  76 
trust  estates  charged  with,  196-'7 
priority  of  dower  over  husband's,  155 
of  trustee,  not  charged  on  trust  estate, 

204 
scheduled,  when  charged  on  purchaser, 

of  trust  estate,  207-8 
trusts  to  pay,  duty  of  trustee,  222-224, 

286-'7 
deeds  of  trust  to  secure,  285-295 

See  Deeds  of  trust. 
tacking  bond,  &c.,  to  mortgages,  <feo., 
304-306 

See  Tacking. 
liability  of  lands  for,  by  descent  and 

by  purchase,  451-'2,  177,  345 
of  decedent,  charge  on  lands,  787-  '8 
locality  of,  with  a  view  to  probate  of 
wills,  935 
Decedent,  lands  liable  for  debts,  757-'8 
Decree,  of   court  of  chancery,  lien  on 
lands,  270,  851,  860-'61 
sales  under,   not   within    statute  of 

frauds,  776-'7 
annulling  deed,  667-8 
for  land,  to  be  registered,  850,  860 
for  money,  to  be  docketed,  850,  860- 

861 
locality  of,  with  a  view  tojprobate  of 
wills,  935 

64 


Dedi,  effect  of  as  to  warranty,  1G6,  632, 

698 
Dedanwconditionalibus,  statute  of,  79 

See  Fee-tail. 
Deed,   common  instrument  by   which 
alienation    is    accomplished,    586- 
890 
doctrine  as  to  requirement  of  in  Eng- 
land, 586-'7,  704-706 
doctrine  in  Virginia,  587,  704,  705, 

706 
general  nature  of,  587-669 
what  it  is,  587-'8 
several  sorts  of,  588-'9 
uidented,  588,  816-'17 
poU,  588-'9,  816-'17 
requisites  of,  589-662 
cempetent  parties,  589 
lawful  subject-matter,  589 
consideration  not  open  to  objec- 
tion, 589-628 
illegal,  590-624 

several  instances  of,  590 
principal  classes  of,  590-624 
pro  turpi  causa,  590 
in  restraint  of  trade,  591 
restricting  marriage,  591 
illegal  by  statute,  591-594 
gaming,  592-'3 
usury,  592-'8 
other  statutes,  593-'4 
involving  fraud,  &o.,  594- 
624 
imposition  ora.'pa/rties,  595 
unconscientious  bargains 
'     595-'6 

advantage  taken  of  confi- 
dence, 596-598 
imposition  on  sbrangers, 
598-622 
wife  as  to    husband, 

598-'9 
creditors  and  purchas- 
ers, 599-622 
Eng.  statute  fraudt. 

con  vs.  599-600 
Va.  statute,  600-622 
tenor  of  statute, 

600 
parties  protected, 

601-'2 
where  statute  ap- 

phes,  602-622 
actual  fraud,  602- 

605 
implied    fraud, 
605-622 
creditors,   605- 

617 
purchasers,617, 
622 
catching  bargains,  622- 
624 
involving  mistake,  Ac,  627 
impossible,  627 
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Deed- 
written  on  paper  or  parchment, 

628 
matter  legally  set  out,  628-651 
meaning  of  requirement,  628-'9 
orderly  parts,  629-651 
premises,  628-'9 
habendum,  629 
tenendum,  630 
reddendum,  630 
conditions,  630 
warranty,  631-638 
See  Wa/rranty. 
covenants,  638-651 

See  CoDenanU. 
conclusion,  651 
reading  contents,  651 
sealing  and  perhaps  signing,  651- 

655 
deUvery,  655-661,  757 
attestation,  661-'2 
circumstances  which  avoid  it,  662-669 
matter  existing  at  time  of  execution, 

662 
matter  expostfaeto,  662-669 
rasure,  interlineation,  <fcc.,  662- 

665 
breaking  off  seal,  <fee.,  665-'6 
cancelling  the  deed,  666 
disclaimer    of   title   by   grantee, 

666-7 
disagreement  of  needful  parties, 

667 
judgment  or  decree  of  court,  667- 
669 
several   species  of  conveyances  by, 
669-890 
operating  at  common  law,  669-725 
original  or  primary,  669-706 
See  Original  Ooweeyances. 
secondary  or  derivative,  706-725 
See  Seconda/ry  conveyarices. 
operating  under  statutes,  725-7-19 
statute  of  uses,  725-748 

origin,  nature,  and  history  of 

uses,  176-179,  725-727 
Eng.  stat.  of  uses,  and  convey- 
ances under  it,  179-183,  727- 
744 
Va.  statute  of  uses,  and  convey- 
ances imder  it,  183-'4,  744- 
748 
statute  of  grants,  232,  587,  748- 
749 
assurances  which  do  not  convey,  but 
cliarge  and  discJicn-ge  lands,  749- 
762 
obligations,  749-760 
recognizances,  760-762 
defeazances,  762 
statutes  in  Virginia,  as  to  contracts 
for,  and  conveyances  of  lands, 
763-890 
contrasted    with    common    law, 
763-'4 


Deed- 
as  to  eontracU  for  lands,  764-767 
See  Contracts. 
terms  of  statute  parol  agree- 
ments, 764-767 
what  amounts  to  contract,  767- 

770 
exception    to    application    of 

statute,  770-777 
doctrine  as  to  discTiarge  oj  writ- 
ten, contracts,  777 
remedies  upon    contracts    for 
lands,  777-815 
at  law,  777-782 
'  vendor    against    vendee, 

778-780 
vendee    against    vendor, 
780-782 
in  equity,  788-815 
for  specific  execution,  783- 

811 
to  rescind,  811-816 
aaUi conveyances ot\a3xis,  816-890 
See  Ckm/Deyances. 
character  of  conveyance,  815-'37 
manner  of  executing  convey- 
ance, 837-847 
registration  of  conveyance,  847- 
890 

See  Registry. 
rules  of  construction  of,  947  -975 
See  Constnustion. 
Deed  of  trust,  to  secure  debts,  285-295 
form  of,  826 

See  Trusts. 
Defeazance,  secondary  conveyance,  724 

to  bonds,  &c.,  762 
Defence  to  ejectment  by  equitable  title, 

197-'8 
Degrees,  of   consanguinity,    modes  of 

reckoning,  453-'4 
De  la  plus  belle,  dower.  134-'5 
Delay,  unreasonable,  effect  on  specific 

execution  of  contracts,  804-811 
Delegatus  rum  potest  delegare,  769 
Delivery,  of  deed,  655-661,  757 
by  whom  generally,  655,  656 
in  case  of  corporation,  655 
mode  of  makmg,  656 
proof  of,  657-'8 

effect  of,  and  of  re-delivery,  658-'9 
character  of,  659-661 
absolute,  659 
conditional,  659-661 
of  possession,  consummating  title,  71. 

158,  586 
of  possession,  when  act  of  part-per- 
formance, 772 
of  forthcoming  bond,  effect  of,  274-'5, 
762 
Demesne,  lands,  69,  70 

as  of  fee,  73 
De  non  apparentibus,  &c.,  771 
Dependent  and  independent  covenants, 
779-'80 
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Deposit,  of  title-deeds,   mortgage  by, 

298-'9,  776 
Dereliction,  doctrine  as  to,  491 
Derivative  conveyances,  706-725 
See  Seconda/i-y  conveyances. 
Descendible  freehold,  89,  114 
Descensus  tollit  seisinam,  448-'9 
Descent,  title  to  real  property  by,  451, 
452 
distinguished  from  title  by  purchase, 

451-'2 
nature  of  title  by,  452 
kindred,  453-'4 

nature  of  kindred,  453 
several  sorts  of  consanguinity,  453 
lineal,  453 
collateral,  453 
mode  of  reckoning  degrees  of  kin, 
453-'4 
by  canon  and  common  law,  453 ''4 
by  civil  law,  453-'4 
English  canons  of  descent,  454^467 
subject-matter  of,  at  common  law, 

454 
when  heir's  ownership  is  complete, 

454 
heirs  a/ppoBrent  and  heirs  presump- 
tive, 454-'5 
kindred  to  take  at  common  law,  and 
shares,  455-467 
primary  canons  of,  455-464 
applicable  to  lineal  kindred, 456 

I.  Inheritance  lineally  de- 
scends, (fee,  456-459 

II.  Males  preferred  to  fe- 
males, 459 

III.  Eldest  male  preferred, 
<fcc.,  459-'60 

IV.  Lineal  descendants  re- 
present ancestor,  &o.  ,460, 
461 

applicable  to  collateral  kindred, 
462-464 

V.  Nearest  collateral  relation 
takes,  being  of  blood  of 
first  purchaser,  &c.,  462- 

464 
secondary  canons  of,  464-'5 

VI.  Collateral  relation  to  be 
of  the  wJwle  blood,  464-5 

VII.  Male  stocks  preferred, 
&c.,  465 

English  statute  of,  465-467 
Virginia  law  of,  467-476 
history  of  it,  467-470 
subject-matter  of,  470 
persons  to  take,  470-472 
general  rule,  470-'71 
exceptions  to  general  rule,  471-'72 
where    no    kindred,    or    con- 
nexions, 471 
infant     deriving    land     from 
parent,  471-'2 
shares  in  which  heirs  take,  472-475 
general  rule,  472-474' 


Descent — 

qualifications  of  general  rule,  474, 
475 
half-blood,  half  shares,  &o.,  474 
doctrine  of  hotchpot,  474-5 
miscellaneous  provisions,  475-'6 
alienage    of    ancestor,    no    bar, 

475-'6 
heirs  must  be  born,  or  en  ventre 

aa  mere,  476 
bastards  inherit,  &c.,  476 
bastards  at  common  law,  when 
legitimated,  476 
See  Basta/rds. 
table  of,  476 
tolls  entry,  448 
Description,  mistake  in  ground  to  re- 
scind, 625-6 
false,  when  does  not  affect  writing, 
958-961 
Determinable,  fees,  89,  114 
Determination,  of  will,  172 
Detinue,    of  charters  by  widow,   bars 

dower,  143-'44 
Devices,  to  exempt  from  dower,  146- 

150 
Devise,  words  to  pass  inheritance  in,  75 
uses  declared  on,  187 
on   condition    restraining    marriage, 

245-248 
allowed  by  statute,  667 
fraudulent,  statute  'of,  757 
alienation  by,  907-947 
meaning  of  terrasdemse,  legacy,  &o., 

907 
will  ambulatory   during   testator's 
life,  907,  922 
original  and  antiquity  of  wills  of 

lands,  907-909 
statute  as  to  making,  revocation, 
&c.,  of  wills,  910-932 
making  of  wills,  910-922 
wills  of  lands,  910-920 
persons  to  make  them,  910, 

911 
devisees,  who  may  be,  911 
what  devisable,  911-'12 
what  ceremonies,  912-920 
what  law  govems,9]2'-13 
in  writing,  913 
signing,  not  sealing,  918, 

914 
attestation,  915-920 
See  Attestation. 

not  for  holograph,  915 
two     competent     wit- 
nesses, 915 
what  witnesses  compe- 
tent, 915-'16 
several  classes  of  wit- 
nesses as  to  compe- 
tency, 916-'17 
mode  of  attestation  in 
wills  proper, 917-920 
wills  of  chattels,  920-922 
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Devise — 

who  may  make,  and  who 

be  legatee,  920-'21 
what  chattels  bequeathed, 

921 
ceremonies  reqmred,921-'2 
revocation  of  wills,  922-930 
revocable  always,  922 
policy  as  to  revocation,922-'3 
express,  923-927 
snbseqnent  will'or  codi- 
cil, 923-'4 
declaration  in    writing, 

<fec.,  924-'5 
cutting,  tearing,&c.,925- 
927 
implied,  927-930 

in  England,  by  congtnic- 

tion  of  statute,927-'8 

subsequent  sale,  &c., 

927 
subsequent  marriage, 
&c.,  927-'8 
in  Virginia  by  terms  of 
statate,  928-980 
marriage,  928-'9 
subsequent    birth    of 
children,  929-'30 
re-publication  of  wills,  930-932 
meaning  ot  piiblicaUon,  930 
by  Stat. 29  Car.  II,c.  3,930-'31 
by  Virginia  Stat.,  931-'2 
See  Be-publieaUon. 
probate  and  registry  of  wills, 
932-948 
necessity   and  advantage  of 

probate,  932-'3 
within  what  time,  988-'4 
by  whom  to  be  submitted,934: 
in  what  courts,  934-936 
in  what  maimer,  936-941 

See  Probate. 
effect  of  probate,  941-943 
necessity  for  disclaimer  of 
title,  by  devisee,  943 
how  wills  void,  though  duly  ex- 
ecuted, 948-947 
devise  to  testator's  Jieir,  &c., 

944 
to  uncertain  person,  &c. ,  944, 

945 
in  case  of  fraud  or  force,  946 
injury  to  third  persons,  946 
too  remote,  946 
h/pse  by  devisee  dying  before 
testator,  947 
rules  for  construction  of,  947-975 
See  Congtrv/ition. 
Devisee,  who  may  be,  911 

disclaimer  of  title  by,  911, 948 
Devisor,  who  may  be,  910-'ll 

See  Deme. 
Dignities,  28 
Direct  trusts,  185-188 

See  Trusts. 


Disabilities,  affecting  statute  of-  limita- 
tions, 499,  502,  503,  504 
to  aliene  lands,  488,  570,  &e. 
want  of  understanding,  570-574 
lunacy,  &e.,  571-'2 
infancy,  572-'3 
drunkenness  573-'4 
want  of  freedom  of  will,  574-582 
duress,  574-576 
coverture,  576-582 
want  of  complete  ownership,  582-'3 
attainder,  582 
aUenage,  582- '3 
corporations,  683 
♦-  to  be  alienee  of  Wds,  583-'4 
Disagreement,  of   needful  parties  to  a 

deed,  667 
Discharge,  In/  pwrol,  of  written  agree- 
ment, 777,  957 
Disclaimer,  of  tenure,  100 
of  trust,  by  trustee,  214 
of  tenure,  by  particular  tenant,  226, 

526,  687-'8 
of  title  by  grantee,  or  devisee,  667, 
911,  948 
Discontinuance,  449 
Discount,  as  against  assignees  of  bonds, 
.  759-'60 
Discretion,  of  court,  relief  by  specific 

execution  is  in,  784,  805 
Disseisee,  release  by,  707-709 
Disseisin,  what  it  is,  447 

warranty  commencing  by,  633 
Dissolution,  of  a  co-tenancy,  427- '8,  482 

See  Seoerance. 
Distress,  why  originally  allowed  for  rent- 
sermoe,  86 
modem  reason  for,  36,  37 
allowed  in  Virginia /or  all  rents,  87-8 
objections  thereto,  37 
^limited  as  to  subjects,  37-'8 
right  of,  implied  for  owelty  of  parti- 
tion, &c.,  39 
Distribution,  hotchpot  as  to,  444-446 

See  Hotchpot. 
Distributive  share,  of  wife,  921 
Divine  service,  tenure  by,  71 
Division  fences,  22 

Divorce,  a  mnculo,  effect  on  curtesy,  WZ- 
107 
where  marriage  is  toid,  104 
where  marriage  is  voidable,  104-107 
for  pre-existing  cause,  104—1 06 
for  supervenient  cause,  106 
a  mensa  et  toro,  effect  on  curtesy,  107 
a  mnculo,  effect  on  dower,  118-120 
where  the  marriage  is  void,  118, 119 
where  the  marriage  is  voidable,  119- 
120 
for  pre-existing  cause,  119 
for  supervenient  cause,  119-'20 
a  mensa  et  toro,  effect  on  dower,  120 
Docketing  judgments  or  decrees,  271 -'2, 

851,  860 
Dommiedles  terrm,  69 
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Dominioum,  73 
Bonis,  statute  de,  79-87 
Dos  de  dotepeti  non  debet,  130,  131 
Double  contingency,  remainder  in,  336 
Dower,  rent  to   equalize,    distreinable 
for,  39 
estate  in  fee-simple  subject  to,  76 
estate-tail  subject  to,  84 
estate  in,  117-157 
definition  of,  117 
origin  and  design,  118 
requisites  for,  118-133 
marriage,  118-120 

effect  of  marriage  void,  118 
effect  of  marriage  voidable,  119, 
120 
for  pre-existing  cause,  119 
for  supervenient  cause,  119, 
120 
effect  of  divorce  a  mensa,  120 
seisin  of  husband,  120-126 
kind  of  seisin,  120-126 
seisin  in  law,  121 
sole  seisin,  121 
seisin  of  partners,  121 
right  of  entry  or  of  action,  121 
equitable  seisin,  122,  126 
general  trusts,  122,  126 
equity  of  redemption,  122- 
125 
momentary  seisin,  125 
seisin  not  beneficial,  125-'6 
estate  of  husband,  126-133 
kinds  of  property,  126-129 
rents,  127 

fisheries,  franchises,  &c.,  127 
mines,  127-'8 
forest-lands,  128 
shares  in  canals,  &c. ,  128 
lands  exchanged,  1 29 
general  doctrine  as  to  estate  re- 
quired, 129     , 
illustrations  of  general  rule,  129- 
131 
lease/or  years,  reserving  rent, 

129 
lease  for  life,  reserving  rent, 

129 
intermediate  freehold  estate, 

130 
possibility  of  issue  capable  to 

inherit,  130 
dos  de  dote,  &c.,  130-'31 
effect  of  determination  of  hus- 
band's estate,  131-133 
general  doctrine,  131-'2 
illustrative  examples,  132-'3 
fee-simple,  and  failiire-of 

heirs,  132 
fee-qualified,  132 
fee-tail,  and  failure  of  issue , 

132 
eviction  by  title  paramount, 

133 
executory  limitations,  133 


Dower^ — 

when    the    subject-matter 
ceases  to  exist,  133 
death  of  husband,  133 
mode  of  endosrmentof  widow,  133- 
142 
different  species  of  dower,  134r-'5 
value  when  assessed,  135 
assignment  of  dower,  135-142 
rights  of  widow  before  assign- 
ment, 135-'6 
modes  of  assignment,  136-142 
voluntary  assignment,  136 
by  whom,  136 
method  of  allotment,  137-'8 
compulsory  assignment,  138- 
141 
judicial  remedies,  138-140 
rents  and  profits,  140-'41 
mode  of  assignment,  141 
collusive  assignments,  141- 
142 
registry  of  assignment,  850- 
860 
modes  of  barring  or  preventing,  142- 
154 
divorce  a  vinculo,  142 
elopement  and  adultery,  142 
recovery  by  title  paramount,  142- 

143 
alienage  of  either  consort,  143 
death  of  husband  before  wife  attains 

the  age  of  nine,  143 
wife  detaining  the  title-deeds,  143- 

144 
widow  releasing,  144 
assignment  of  terms  attendomt,  144 

145 
sundry  devices  to  exempt  from,  146- 

150 
wife  uniting  in  conveyance,  150- 

152,  837-847 
jointure,  152-154 

See  Jointwre, 
priority  of  dower  over  husband's  debts, 
155-157 
debts  due  before  marriage,  155 
contracted  during  marriage,  155 
settlement  on  wife  in  consideration 
of  her  relinquishment  of  dower, 
155-'6 
value  of  contingent  claim  of  dower, 
156-'7 
difference  between  dower  and  curtesy, 
dower  is    one-third;   curtesy,    the 

whole,  157 
seisin,   in  law,  suffices  for  dower ; 
seisin,  m  fact;  required  for  cur- 
tesy, 157 
no  issue  required  for  dower  ;  issue 
born  alive  required  for  curtesy,  157 
dower  requires  assignment ;  curtesy 

does  not,  157 
dower  forfeited  by  adultery ;  curtesy 
is  not,  157 


998 


INDEX. 


Dower — 

in  estates  in  joint-tenancy,  tenancy  in 

comnion,  and  co-parcenary,  437 
tenant  in,  liability  for  waste,  101 
relinquishment  of,  a  valuable  consid- 
eration, 610-612 
Drain,  right  of,  21,  22 
Drift-way,  17,  18 
Drip,  right  of,  21 
Droit  droit,  ot  jus  duplicatum,  451 
Droiturel  actions,   limitations  to,  497, 

499-500,  601-'2 
DmnVennesB,    effect  on  alienation    of 

lands,  573-574,  697 
Duel,  concern  in  forfeits  office,  27 
Dunum,  or  Suna,  5 
Durante  ■oiduitate  estate,  90,  94,  95 

emblements  in,  95 
Duress,  effect  on  alienation,  574-576 
of  imprisonment,  575 
per  minas,  575r'6 
Duties,  of  lessor  and  lessee,  '682-684, 
685-688 
of  lessor,  682-684 
to  defend  lessee's  possession,  688 
loss  of  rent,  683 

recovery  of  compensation  by  les- 
see, 688 
not  to  disturb  lessee's  possession, 
683-'4 
of  lessee,  685-688 

to  pay  the  rent,  685-'6 

circumstances  which  do  or  do  not 
excuse  from  payment,  686 
•     not  to  deny  lessor's  title,  687 
qualification  of  doctrine,  687 
not  to  disclaim  tenure  of  lessor, 

687-'8 
not  to  aliene  too  great  estate,  688 
not  to  claim  too  great  an  estate, 
688 
of  trustee,  218-224,  286-'7 
See  Trustee. 
Easements,  20,  21,  22 
riparian  rights,  20 

towing  on  river-bank,  20 
extent  of  riparian  ownership,  20 
in  navigable  or  public  waters,  20 
in  private  waters,  20 
ownership  of  lands  adjacent  to  high- 
ways, 20,  21 
in  general,  21 
drainage  of  land,  21-'2 
party  walls,  and  division  fences,  22 
running  waters,  21,  22 
rights  by  license,  22 
Educational  charities,  217-'18,  945 
Effect  of  conditions,  2.">6-263 
Ejectment,  for  dower,  140 
lies  not  for  equitable  title,  197 
defence  to,  by  equitable  title,  197-'8 
Elegit,  estates  by,  263-274 
nature  of,  263-265 
proceedings  with  writ  of,  265-269 
liabilities  of  tenant  by,  269 


Elegit — 

proceedings  if  tenant  by  be  evicted, 

269-'70 
present  state  of  the  law  in  Virginia, 

in  respect  to,  270 
lien'of  judgment  or  decree,  270-274 

See  Judgment. 
tenant  by,  liability  for  waste,  547 
charge  on  lands  by,  566 
Elopement,  with  adulterer, tbar  to  dower, 

142 
Emblements,  91-99 

definition  of,  91 
,    common  law  doctrine  of,  92-99 
reasons  for,  92 
cases  where  applied,  92-94 
cases  where  not  applied,  94^96 
in'.Virginia,  by  statute,  96-99 
the  several  cases  contemplated,97-'8 
prominent  diversities,  common  law 
and  by  statute,  98-'9 
in  estates /or  years,  168-'9 
Endowment,  of  widow,  mode  of,  133- 
138  ^ 

See  Dower. ' 
of^seminary  of  learning,  217-'18,  945 
Enabling  statutes,  687 
Enlargir  restate,  release  enuring,  707, 

710-'ll 
Enrolments,  statute  of  in  England,  848, 

854 
Entails,  see  Estates-tail. 
Entireties,  tenants  by,  410-'ll 
Entry,  right  of,  curtesy  in,  109 
right  of,  dower  in,  121,  157 
to  consummate  estates  for  years,  158, 

164,  586,  677 
not  required  to  determine  estates  for 

years,  165 
by  one  joint-tenant,  enures  to  all,  406 
by  one  co-parcener,  enures  to  all,  436 
tolled  by  descent,  448,  505 
limitation  to,  in  time,  499,  501 
forcible  or  unlawful  writ  of,  501-'2 
limitation  to,  prolonged  by  continual 

claim  at  common  law,  503 
alUer,  in  Virginia,  503 

See  Continual  Claim. 
limitation  to  prolonged  by  disabilities 

in  plaintiff,  503-'4 
barred  by  adverse  possession,  505, 512 

See  Adverse  possession. 
what     required    to    preserve    right, 
512-'13 
En  'Bent/re  sa  mere,  heir  must  be,  or  in 

being,  455,  476 
Equitable,  seisin  as  to  curtesy,  109-'10 
conversion,  191 
freehold,  has  same  incidents  as  legal, 

195-'6 
relief,  against  forfeitures,  260-263 
mortgages,  296-300 

of  equitable  interests,  296-'7 
by  deposit  of  title-deeds,  298-'9 
vendor's  Uen,  299 


UTOBX. 


999 


Equitable — 

estate,  escheated  in  equity,  479-'80 
waste,  543-545,  552-554 
See  Waste. 
relief,  against  defective  execution  of 

power,  743-' 4 
titles,  specific  execution  of  contracts 
for,  803,  808-'9 
Equity,  wife's  as  to  cTwses  in  action,  612 
as  against  assignee  of  bond,  759-'60 
rebutted  by  parol  proof,  957 
priority  of  incumbrances  in,  308-314 
Equity  of  redemption,  liability  to  debts, 
196 
nature,  and  reason  of,  280-282 
inseparably  incident  to  every  mort- 
gage, 281-'2 
conditional  sales  distinguisbed  from 

mortgages,  as  to,  282-284 
has  incidents  of  an  estate,  284-'5 
who  may  redeem,  303 
terms  of  redemption,  302-314 
payment  of  mortgage-money,  &c., 

302-'3 
tacking  subsequent  debt  ^to  mort- 
gage, 304-306 

principle  of  such  tacking,  305 
particular  instances  of  it,  305-'6 
Erminstreat,  16 

Escheat,  incident  to  feudal  tenure,  65, 
68,  70 
trust  estates  liable  to,  196,  204 
trustee's  estate  liable  to,  204 
when  decedent  leaves  no  heirs,  ill 
title  by,  477-488 

origin  and  nature  of,  477-'8 
steps  to  perfect  title  by,  478-483 
eseheator,  original,  appointment, 

&c.,  478-'9 
proceedings  by  eseheator,  479-'80 
redress  to  persons  aggrieved,  480- 
483 
petition  of  right,  480 
monstrans  de  droit,  481 
traverse  of  office,  482 
petition    to    circuit    court    of 

county,  &c.,  482 
petition  to  circuit  court  of  city 
of  Richmond,  482-'3 
circumstances  under  which  it  oc- 
curs, 483-488 
in  England,  483-486 
in  Virginia,  486-488 
limitation  to,  by  statute,  502-'3 
Eseheator,  antiquity,  original,  appoint- 
ment, and  duties,  478-'9 
proceedings  by,  479-'80 
redress  to  persons  aggrieved  by,  480- 
483 

See  Escheat. 
Escrow,  659-'60 
Escuage,  tenure  by,  66 
Esplees,  498 
Estate,  in  rents,  47 
in  things  real,  what  it  is,  71-446 


Estate- 
quantity  of  interest,  71-176 
estates  of  freehold,  71-157 
of  inh^tance,  71-87 
fee-simple  absolute,  71-77 
extent  of  owner's  interest, 
72-75 
legal  import  of  the  words 
in  fee,  seised  in  his  de- 
mesne as  of  fee,  &c., 
73-'4 
fee,  or  inheritance,  being 

in  abeyance,  74-'5 
freehold  being  in  aibey- 
ance,  75 
technical .  words    for    fee- 
simple  in  deeds,  75;  in 
mils,  75,  968 
incidents  belonging  to  es- 
tates in  fee-simple,  76 
unlimited  power  of  alien- 
ation, 76 
descendible  to  liei/rs  gen- 
eral, 76 
subject  to  dower  and  cur- 
tesy, 76 
liable  to  debts  of  a  dece- 
dent, 76 
forfeitable    p,t    common 
law  for  treason  and  fel- 
ony, 76-'7 
fee-simple  qualified,  or  base 

fee,  77 
fee-simple  conditional,  77-'8 
terms  to  create  it,  78 
effect  of  birth  of  issue,  78 
objections  of  nobles  to,  78 
fee-tail,  78-87 
in  England,  78-85 
original  of,  79 
things  entailable,  79,  80 
several  species  of  estates- 
tail,  79 
technical  words  in  deeds, 

80 
in  wills,  81,  968-'9 
mischiefs  of,  81-'2 
efforts  to  defeat,  82-84 
incidents  to,  84-'5 
existing  state  of  law,  85 
in  Virginia,  85-87 

doctrine  prior  to  1705,  85 
from  1705  to  1734,  85 
from  1734  to  1776,  85 
since  7th  Oct.,  1776,  85- 
87 
not  of  inheritance,  87-170 
for  life,  by  act  of  parties,  87- 
102 
modes  of  creating, '87-90 
expressly,  87-90 ' 
tenants  own  life,  88 
another's  life.  88-'9 
construction  of  law,. 89, 
90 
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Estate — 

duration  of,  90 
incidents  to,  90-102 
estovers,  91 
emblements,  91-99 
definition,  91 
doctrine    at    Common 

Law,  92-96 
doctrine    in  Virginia, 
96-99 
See  Emblements. 

forfeiture  of  estate  for 
tenant's  defaults,  99, 
100 
alienation  of  too  great 

an  estate,  99,  829 
disclaimer    of  tenure, 

100 
claim  of  too  great  es- 
tate, 100 
liability  for  waste,  100, 

101 
liabOity  of  under-ten- 
ant for  rent,  101-2 
for  bfe  by  act  of  law,  102-157 
estate-tail  after  possibility, 

&c.,  102 
estate  by  curtesy,  102-117 
See  Curtesy. 

estate  in  dower,  117-157 
See  Dower. 
estates  le»s  than  freehold,   157- 
176 

for  years,  157-170 
definition  of,  157 
modes  of  creating,  157-160 

general  doctrine,  157-'8 
i  contracts  for  future,  158-'9 
letting  lands  on  shares,  &c., 
159-'60 
meaning   of  words  of  time, 
160-163 
year,  160-162 
Julian  and  Gregorian  cal- 
endars, 160-'61 
change  of  style,  161 
fractions  of  year,  161-'2 
month,  162 
day,  162-'3 
slight   esteem  of   Estates  for 

years,  163 
characteristics  of,  163-168 
incidents  to,  168-1 70 
at  will,  170-175 
•definition  of,  171 
mode  of  creating,  171 
incidents  to,  171-'2 
determination  of  will,  172 
safeguards   against  injurious 
determination  of  wUl,  172- 
173 
est&testcoTa  year  to  year,  173- 

175 
estates  by  sufferance,  175-'6 
qualifications  of  interest,  176-330 


Estate — 

uses,  176-184 

See  Uses. 
trusts,  184-224 

See  Trusts. 
conditions,  224-330.  See  Conditions. 
time  of  enjoyment,  330-399 
estates  in  possession,  330 
estates  in  expectancy,  331-399 
remainders,  331-364 

See  Bennainders. 
reTersions,  365-369 


executory  limitations,  369-399 
♦  See  Executory  Limitations. 

number   and    connexion  of  tenants, 
399^46 
estates  in  severalty,  400 
estates  where  is  a  plurality  of  ten- 
ants, 400-446 
joint-tenancy,  400-425 
See  Joint-Tenarusy. 
tenancy  in  common,  425-433 
See  Tenancy  in  Common. 
co-parcenary,  433-446 
See  Co-pa/rcenwry. 
Estoppel,  by  deed,  588 

leases,  operating  by,  691 
Estovers,  common  of,  15,  16 
See  Oommon. 
or  botes,  in  estates  for  life,  91 
in  estates  for  years,  168 
EsU/Berium  cediflcandi  et  a/rdendi,  91 
Estrepement,  writ  of,  to  prevent  waste, 

548-'9,  554-'5 
Eviction,  effect  on  rent,  51,  52 
of  wife,  effect  on  curtesy,  112-113 
of  husband,  effect  on  dower,  133 
from  jointure,  effect,  154 
Examination,  of  feme  covert,  in  convey- 
ance, 151,  152,  581-'2,  844-846 
Ex  antecedentibus  et  conseqttentibus,  &c., 

952 
Ex  assensu  patris,  dower,  134 
Excambium,  704 

Exchange,  rent  to  equalize,  distreinable, 
40 
dower  m  lands,  in  case  of,  128 
conveyance  by,  703-705 
nature  of,  703-'l 
modes  of  consummating,  704 
warranty,  704 

circumstances  necessary  to,  704-'5 
by  deed,  may  operate  as  a  grant, 
705 
Ex  debitojustitim,  specific  execution  is 

not,  784,  787,  797,  801,  805 
Executed  contract,  not  within  statute  of 

frauds,  766-'7 
Executors  and  administrators,  leases  by, 

693 
Executory  contracts  for  lands,  remedies 
on,  777-815 
action  at  law,  777-782 

scheme  of  redress  by  damages,  777-'8 
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Executory  contracts — 

when  complainant  is  in  default,  778 
when  contract  not  in  writing,  778 
vendor  against  vendee,  778-780 
vendee  against  vendor,  780-782 
See  Action. 
suit  in  equity,  783-815 
specific  execution,  783-811 
See  Specific  Execution. 
cancelling  or  rescission,  811-815 
See  Beacismon. 
Executory  limitations,  effect  of  deter- 
mination on  curtesy,  115  ;  on  dower, 
133 
definition  of,  369 
instances  of,  369-374 
limitation  of  freehold  to  commence 

infuturo,  370 
of  a  fee  upon  a  fee,  371-'2 
of  chattels  after  Ufe  estate,  372-374 
differences  between  them  and  contin- 
gent remainders,  374-376 
existence  of  preceding  estate,  374 
subject  of,  374-'5 
modes  of  creating,  severally,  375 
liability  to  be  barred,  375 
liability  to  dower  and  curtesy,  375 
rule  in  Shelley's  case,  376 
period  within  which  they  must  vest, 
376-383,  946 
principle  on  which  period  is  fixed, 

376 
period  prescribed,  377-383 
considerations  suggesting  it,  377 
instances  of  limitations  too  remote, 
377-383 
on  failure  of  heirs,  &c.,  378-382 
at  common  law,  378-382 
general  doctrine,  378 
exceptions,  379-382 
of  reversion   after  estate- 
tail,  on  failure  of  issue, 
379 
on  failure  of  issue  of  devis- 
or, 379 
for  life  of  person  in  esse,  380 
on  failure  of   issue,  after 
estate-tail,  by  implica- 
tion, 380 
of  chattels,  380 
by  statute  in  Virginia,  382 
after  devise,  <fec.,   in  fee,    with 
power  in  the  first  taker,  to  dis- 
pose of  subject,  382 
in  contemplation  of  act  of  legis- 
lature, 382-'3 
certain  general  principles  relative  to, 
383-392 
if  one  limitation  be  executory,  the 
subsequent  ones  are  so  likewise, 
383-385 
any  number  may  succeed  if  not  too 

remote,  385 
limitation  void  at  creation,  is  always 
so,  385-'6 

65 


Executory  limitatipns — 

contingent  remainder  may '  become 
an  executory  limitation,  and  vice 
versa,  386 
limitations  cannot  cease  as  to  part, 

and  vest  and  re-vest,  886-'7 
limitation  to  non-existing  persona, 

387-'8 
disposition  of  subject  whilst  [event 

is  awaited,  388-'9 
transmissibUity  of  executory  limi- 
tations, 389 
protection  against  waste,  390 
trusts  of  accumulation,  390-392 
statutory  modifications  in  Virgiuia  of 
common  law,  392-399,  821 
statutes  themselves,  392-394 
judicial  interpretation  of  statutes, 

394-398 
effect  of  statutes  on  executory  limi- 
tations generally,  398-'9 
Ex  pwrte  probate  of  wills,  937 

effect  of,  941-943 
Expectancy,  estates  in,  330-399 
remainders,  331-364 

See  Remainders. 
reversions,  365-369 


executory  hmitations,  369-3011 
See  Executory  Limitations. 
Expectants,  catching  bargains  with,  622- 

624 
Experts,  testimony  to  writing  received 

when,  956 
Ex  post  facto,  matter    to   avoid   deed, 

662-669 
Express  conditions,  227-231  ■ 
See  Conditions. 
revocation  of  wills,  923-927 
See  Revocation. 
Expressio  unius,  est  exclugio  alterius,  948, 

961 
Expressum  J:acit  cessare  taciturn,  961 
Extinguisfier  le  droit,  release,  707,  711- 

712 
Extremis,  persons  in,  wills  of,  92J. 
Ex  visceribus  teatamenti,  962 
Fact,  mistake  in,  625-627 
See  Mistake. 
recital  of  in  writings,  disproved,  957 
Factum,  term  for  deed,  588 
Fait,  term  for  deed,  588 
Falsa  demonstratio  non  nocet,  948,  958- 

961 
Family,  trusts  for  support  of,  196-'7 
Fealty,  service  of,  36,  58,  63,  70 

incidents  to  reversion,  366 
Fearne's  classes  of  contingent  remain- 
ders, 338-353 

See  Remainders. 

Fee,  meaning  of,  61,  &  n  73'-4 

conditional  estates  in,  77-'8 

terms  whereby  created,  78 

effect  of  birth  of  issue,  78 

objections  of  nobles  to,  78 
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Fee- 
merged  (as  to  tenements)  in  fee-tail, 

78-'9 
subsists  still  in  annnities,  79,  86 
qualified  or  base  fee,  77 
no  remainder  can  be  limited  after, 
335-'6 
ample  absolute,  estates  in,  72-77 
variable  as  to  place  and  person,  73 
extent  of  owner's  interest  in,  73-'4 
meaning  of  words  '■'in  fee,"  "seised 
in  his  demesne  as  of  fee,"  &c.,  73 
•    fee  for  inheritance  being  in  abey- 
ance, 7i-'5 
freehold  being  in  abeyance,  75 
technical  words   required  for,   in 

deeds,  75 ;  in  wills,  75,  968 
incidents  of  estate  in  fee-simple, 
76-'7 
unlimited  power  of  alienation,  76 
descendible  to  Tieirs  generally,  76 
liable  to  debts  of  deceased  owner, 

76 
forfeitable   at   common   law,  for 
treason,  and  felony,  76-'7 
condition  not  to  aliene,  250-'51 
no  remainder  liinited  after,  335-'6 
two  concurrent  fees,  336,  371-'2 
form  of  conveyance  of,  825 
in  wills  creaced  by  implication,  969- 
970 
tail,  estates  in,  78-87 
original  of,  79 
things  entailable,  79 
several  sorts  of,  79,  80 
technical,  words  required,  80,  81 
in  wills,  968 

created  in  wills,  bj  implication,  969- 
970 
Felo  de  se,  see  Suicide,  and  488,  516-'17, 

582 
Felony,  forfeits  office,  27 
forfeits  lands  at  common  law,  516 
doctrine  in  Virginia,  516,  582 
Female  heirs,  at  common  law,   inherit 
together,  459-'60 
inherit  with  males  in  Virginia,  470 
in  estates  tail,  79,  80 
Feme  covert,  see  Wife, 
feme  sole,  when  feme  covert  may  act  as, 

579-'80  See  Coverture. 

Fences,  division,  12,  13,  22 

common,  because  of  vicinage,  12,  13 
Fence  law,  13 
Feodum,  see  Feudum. 
Feoffment,  impossible  consideration, 
627-'8 
doctrine  as  to,  669-676 
natvire  of,  669-'70 
mode  of  making,  670-675 
appropriate  words,  670-'71 
livery  of  seisin,  671-675 
origin  of,  671-'2 
nature  of,  672-'3 
different  Mnds  of,  673-675 


Feoffment — 

in  deed,  674 
in  law,  674-'5 
effect  of,  675 
form  of  feoffment,  675-'6,  An  (a), 
deed  intended  as,  may  operate  as  a 
bargain  and  sale,  or  a  grant,  730-'31, 
'  732,  747,  748-'9 
Feudal  system,  54-60 
origin  of  feuds,  55-57 
in  Europe,  55-'6 
in  England,  56-'7 
nature  of  feuds,  58-60 
proper  feuds,  58-60 
*         relation  of  lord  and  vassal,  58 
terms  of  feudal  grant,  58 
incidents  of  feudal  grant,  58-'9 
fealty,  58 
homage,  58 
service,  59 
duration    of    feudatory's  estate, 

59,  60 
qualities  of  feuds,  60 
inalienability  save  by  lord's  con- 
sent, 60 
seignory,  transferred  only  by 
tenant's  consent,  60 
improper  feuds,  sold  for  a  price,  60 
restrictions  upon  alienation,  564-'5 
Feudatory,  59,  60 
Feuds,  see  Feudal  System. 
Feudum  talliatwm,  79 
novum  or  antiquum,  457 
novum,  ut  amtiguwm,  457 ;  mMemum, 
457 
Fidei  commissanus,  176 
Fidei  cojrmdssum,  176,  521 
Fiduciary,  transactions  by,  with  stibject, 
585-'6,  598 
limitation  to  actions  on  bond  of,  759 
See  Trustee  and  Trust. 
Filiua  muUeratus,  484 
FUUus  nullius,  484 
Fines,  for  alienation,  65,  68,  70,  74 
mode  of.  barring  estates-tail,  84 
mode  of  conveyance  by  wife,    150, 

837-'8 
for  alienation  by  private  tenants,  abol- 
ished, 566 
for  alienation,  abolished  in  all  oases,  566 
mode  of  conveyance  by  matter  of  re- 
cord, 900-903 
nature  and  origin  of;  and  use  in 

Virginia,  900,  901 
proceedings  in,  901-'2 
several  Mnds  of,  902 
purposes  for  which  employed,90»-'3 
force  and  effect  of,  903 
Fire-bote,  in  estates  for  lite,  91 

in  estates  for  years,  168 
Fishery,  common  of,  13,  14 
in  public  waters,  13,  14 
in  private  waters,  14 
Fixtures,  doctrine  of,  533-643 
principles  of  doctrine,  533-'4 
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Fixtures — 

general  doctrine  as  to,  584-543 
nature  of  fixtures,  535 
characteristics  of,  536-540 

chattels  moveable  in  their  nature, 

636 
fixed  to  freehold,  536 
so  fixed  as  to  be  detached,  &c., 
536-540 
instances,  536-'7 
qualifications  of    doctrine  for 

ienefit  of  trade,  536-'7 
for  benefit  of  agrioUfltwe,  537- 
540 
not  necessary  to  oompjeteness  and 
enjoyment  of  premises,  640 
parties  concerned  in,  540-643 
landlord  and  tenant,  541-'2 
representative  of  tenant  for  life, 
and  reversioner,  <fec. ,  542-'3 
Folc-land,  69 
Footway,  16,  18 

of  fine,  902 
Force,  or  fraud  invalidates  wills,  946 
Forcible  entry,  limitations  to  writs  of, 

501-'2 
Forest-lands,  dower  in,  128 
Forfeiture,  of  office,  causes  of,  26-' 7 
of  fee-simple  for  treason  or  felony, 

76,  77,  485,  515-517 
particular  estate,  for  defaults  of  ten- 
ant, 99,  100,  169,  525-527 
title  by,  576-663 
crimes  and  misdemeanors,  616-'17 
alienation    contrary    to    law,    &o., 
517-527 
in  morUnmm,,  617-625 

doctrine  at  common  law,  618 
devices  to  evade    statutes  of 

mortmain,  518-521 
prohibition     of     superstitious 

uses,  621-'2 
restrictions  on  charitable  uses, 

622 
doctrine  in  Virginia,  523-'4 
to  alien,  624 

by  particular  tenants,  625-'6 
disclaimer  of  tenv/re,  526 
claim  of  too  great  estate,  627 
lapse,  of  church-benefice,  527 
simony,  527-'8 

non-compliance  with  conditions,  528 
waste,  528-563 

See  Watte. 
breach  of  copyhold  customs,  653 
bankruptcy,  563 
of  leases,  causes  of,  682 
bond  penal,  or  on  condition,  753 
Formedon,  limitation  to  writs  of,  499, 

500,  501, 
Form,  of  feoffment,  675,  &  n  (a) 
conveyance  in  fee,  826-'6 
lease,  700,  826 
release,  625-'6 
deed  of  trust,  to  secure  debts,  826 


Form — 
of  executing  conveyance  by  one  8m 

juris,  837 
of  executing  conveyance  by  feme  cov- 
ert, 837-846 
in  England,  837 
in  Virginia,  838-846 
Forthcoming,  or  delivery  bond,  lien  of, 
274-'5 
in  nature  of  a  recognizance,  762 
Fosse,  16 
Franchises,  23-30 
definition  of,  28 
instances,  28 
to  be  a  corporation,  28 
to  have  a  mill,  ferry,  &o.,  28 
exclusiveness  of,  28,  29 
as  to  identical  franchise,  29 
as  to  rival  franchise,  29,  30 
remedy  against  usurpation,  30 
mode  of  cancelling,  30 
dower  in,  127,  137 
condition  implied  in  grant  of,  226 
Frankal/moign,  tenure  in,  71 
Frank-marriage,  81 

gifts  in,  brought  into  hotch-pot,  443 
Frank-tenement,  71.     See  Freehold. 
Fraud,  considerations  involving,  efFect, 
594-623 
actual,  from  imposition  on  other pmrty, 

596 
unconscionable  bargains,  e96-'6 
from  condition  or  relation  of  the  par- 
ties, 596-598 
from  imposition  on  gt/ra/ngers,  598-622 
marriage-brocage  bonds,  <feo.,  598 
conveyance  secretly,  in  anticipation 

of  marriage,  598-'9 
conveyance  to  prejudice  of  creditors 
and  purchasers,  699-622 
English    statutes   of    fraudulent 

conveyances,  599-600 
Virginia  statute  of  fraudulent  con- 
veyances, 600-622 
See  Fraudulent  conveyances. 
catching   bargains  with  expectants, 

622-624 

preventing  signature  to,  or  writing  of 

contract  under  statute  of  frauds,770, 

771 

effect  of  on  specific  execution,  789-791 

as  ground  of  rescission  of  contracts  for 

lands,  811-815 


effect  on  private  act  of  legislature,  894 
or  force,  effect  on  will,  944,  946 
to  invalidate  writing,  proved  by  parol, 
956-7 
Frauds  and  perjuries,  statute  of  as  to 
mils,  567,  568-'9,  909-932 
See  Devise  and  Wills. 
as  to  <!ora®^»wc««,667-'8, 586-7,816-890 

See  CorvBeyamaes. 
as  to  contracts  for  lands,  587,  763-815 
See  Oont/racts. 
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Fraudnlent  conveyances,  599-622 
English  statutes  of,  .599 
Virginia  statute  of,  600-622 
tenor  of  statute,  600 
parties  affected  by  it,  601-'2 
creditors  and  purchasers,  601-'2 
parties  to  conveyance,  601-'2 
circumstances  under  which  statute 
applies,  602-622 
Mtual  fraud,  602-605 
grantee  privy  to  it,  602 
intent  contemporaneous,  602 
badges  of  fraud,  603 
instances  of,  603-605 
implied  fraud,  605-622 
as  to  creditors,  605-617 
voluntary  conveyances,  605- 

617 
limitation  to  impeachments, 

607-'S 
considerations  deemed  valu- 
able, 609-614 
marriage,  609-'10 
relinquishment  of  dower, 

610-'H 
relinquishment  by  wife  of 

her  equity,  612 
trustee's  indemnity,  612  " 
arrears  of  interest  on  vol. 
bond,  613 
parol  proof  of  consideration 

and  of  fraud,  613-'14 
who  are  creditors,  614-616 
rents,  <fcc.,  against  voluntary 
grantee,  617-622 
as  to  purcTiasers,  617-621 
protection  at  common  law, 

617-'18 
protection  by  statute,  618 
notice,  and  for  value,  618- 

619 
badges  and  proof  of  fraud, 

619-'20 
who  is  a  purchaser,  621 
See  PurcTiaser. 
Fraudulent  devises,  statute  of,  757,  946 
Free  alms,  tenure  in,  71 
Freedom,  of  marriage,    conditions  re- 
straining, 244-249 
of  will,  in  respect  of  conveyance,  574- 

582 
duress,  574-576 

coverture,  576-582,  837-847  I 

Freehold,  estates  of,  72-157 
definition  and  instances  of,  71 

See  Estates. 
passes  at  common  law.  only  by  UDery 

of  seisin,  71,  158,  586,  677 
lies  in  livery,  in  case  of  lands  at  com- 
mon law,  71,  586 
lies  in  grant,  as  to  lands  by  statute, 

587,  703,  748-'9,  819 
in  incorporeal  property  lies  in  grant  at 

common  law,  586,  701-703 
estates  less  than,  157-176 


Freehold — 
equitable  has  same  incidents  as  legal, 

195-'6 
to  commence  in  futuro  in  lands,  im- 
possible  at    common    law,    164-'5, 
370-'71,  673,  821 
possible  by  statutes,  370-'71,  821 
in  possession,  required  for  uses,  186 
in  trust-estates,  rules  for,  196-198 
required  for  contingent  remainder, 

333-'4,  353 
removal  of  things  fixed  to,  when  waste, 
533-543 

See  Fvxtv/res  and  Waste. 
in  lands,  as  to  Commonwealth,  passes 

only  by  record,  896 
lands,  when  describes  leasehold,  959 
Free-services,  tenures  by,  62 
Future,  or  contingent  uses,  739 
Futuro,  freehold  to  commence  m,]64-'5, 

370,  673,  821 
Gage,  estates  in,  277-330 
See  Mortgage,  JDeedof  Trust,  &  Trust. 
Gaming,  conditions,  &c. ,  involving,  244 
consideration  for  conveyances,  591-'2 
Gavelkind,  tenure  in,  67,  460 
General  occupancy,  489 
tail,  80 
warramty,  649 
Gift,  conveyance  of  things  real  by,  676 
of  chattels,  required  to  be  registered, 
when,  850,  859 
Grant,  of  right  or  common,  9,  10,  11, 
13,  14,  16 
of  way,  17 

easements,  &o.,  21 ;  franchises,  28 
corodies,  30 ;  annuities,  31 
rents,  39 
rent  charge,  38-40 
rent  seek,  40 

apportionment,  48,  50,  52,  53 
of  incorporeal  rights,  conditions  im- 
plied in,  225-'6 
what  lies  in,  is  alone  subject  to  pre- 
scription, 495-'6 
incorporeal  Tights  lie  in,  at  common 

law,  586,  701-703 
lands,  as  to  freehold,  lie  in.  Try  statute, 

587,  703,  748-'9,  819 
conveyance  by,  at  common  law,  ap- 
plies to  tilings  incorporeal,  701-703 
must  be  ly  deed  at  common  law,  701 
needs  no  consideration,  as  between  the 

parties,  702,  703 
freehold  in  futuro,  created  by,  when, 

702-'3 
shifting  or  springing  limitations  by, 

703,  749 
deed  may  operate  as,  when  designed 
to  be  by  feoffment,  bargain  and  sale, 
Ac,  703 
or  by  exchange,  705 
or  by  release,  709,  710,  711 
or  by  surrender,  714 
or  by  confirmation,  718 
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Grant — 
revocation  of,  749 

by  Crown  or  Commonwealth,   895- 
900    . 
freeholds  conveyed  only  by  record, 

895 
general    principles    applicable    to 

896-898 
manner  of  proceeding  to  obtain, 
898-900 
in  England,  898 
in  Virginia,  898-900 
obtaining,  898-900 
rfepealing,  900 
caveats,  900 
Grantee,  construction  most  favorable  to, 

when,  88,  896,  953-'4 
Grantor,  construction  in  favor  of,  when, 
88,  896,  953-'4: 
re-entry  of  for  condition  broken,  230 
attempt  to  convey  too  great  estate, 

525,  829 
passes  aU  his  estate,  when,  830 
Gregorian  calendar,  160-'61 
Gross,  advowsons  in,  6 
common  in,  13 
trust-terms  in,  198 
Guardian,  in  chivalry,  64 
in  socage,  67 
in  copyhold,  70 

and  ward,  transactions  between,  597 
leases  by,  692-'3 
habendum,   in    deeds  of  conveyance, 
629-'30 
effect,  in  conveyance,  828 
Half-blood,  heirs  of,in  England,  464-'5, 
466 
in  Virginia,  474 
Hay-bote,  or  hedge-bote,  in  estates  for 
life,  91 
in  estates  for  years,  168 
not  waste,  531,  632 
Hebrew  law  of  descent,  468 
Hedge-bote,  see  Hay-bote. 
Heir,  apparent  and  presumptive,  454-'5 
effect  of  limitation  to,  347 
collateral,  464-'5 
devise  to,  when  void,  944 
limitation  to  testator's  heir  after  death 
of  wife,  effect,  971 
Heirs,  necessary  to  convey  inheritance, 
at  common  law,  75,  80 
not  required  in  wills,  968 
nor  in  any  conveyance  in  Virginia, 

827-'8 
of  limng  man,  effect  of  limitation  of 

remainder  to,  340 
when  desorvptio  personm,  340 
of  grantor,  effect  of  limitation  of  re- 
mainder to,  340-'41 
of  living  person,   with   qualification 

annexed,  effect,  341 
of  first  taker  of  freehold,  limitation 
of  remainder  to.  Rule  in 
case,  341-353 

See  Rule  in  STielley's  Case. 


Heirs — 
when  ownership  is  complete,  454 
apparent  and  presumptive,  distinction 

454-'5 
shifting  of  inheritance  from  one  to 
another,  455 

See  Descent. 
in  Virginia  must  be  in  being,  or  en 
ventre  sa  mere,  at  ancestor's  death, 
455,  476 
what  kindred  are  such,  and  shares, 
455-475 
at  common  law,  455-465 
by  statute  in  England,  465-467 
by  statute  in  Virginia,  467-475 
failure  of   in  England,  and  escheat, 

483 
in  Virginia,  470-475 
catching  bargains  with,  622-624, 
JSereditas  nunguam  ascendit,  457-"8 
Hereditaments,  nature  of,  5 
corporeal,  5 
incorporeal,  6 
nature  of,  6 
several  kinds  of,  6-54 
advowsons,  6,  7 
tithes,  7-9 
commons,  9-16 
ways,  16-22 
ofaces,  23-28 
dignities,  28 
franchises,  28-30 
,  corodies,  30,  31 
annuities,  31 
rents,  31-54 

See  each  of  these  topics. 
conveyed  at  common  law,   by  deed, 
and  lie  in  grant,  586,!^703, 
Heriots,  70 
Highways,  16,  17 
right  of  traveller  to  go  on  adjacent 

land,  19 
ownership  of  lands  adjacent  to,  20 
Hirst,  or  Hurst,  5 
Holograph  wills,  require  no  attestation, 

913,  915,  917 
Holt,  5 

Homage,  58-'9,  63 
Home.  5 

Homestead,  law,  822-824 
policy  of,  822-'3 
not  applicable  to  previous  contracts, 

823 
mortgage  or  alienation  of,  824 
poor  man's  law,  822,  823 
Hope,  5 

Hotch-pot,  doctrine  of,  443-446 
at  common  law,  443 
by  Virginia  statute,  443-446,  474-'5 
when  doctrine'applies,  444-'5 
character  of  advancement,  444-'5 
value  to  be  accounted  for,  445 
revocation  of  advancements,  445- '6 
persons  as  to  whom  advancements  are 
brought  in,  446 
House,  what,  5 
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Bouse — 
pulling  down,  or  altering,  is  waste, 
530 
Honse-bote,  in  estates  for  life,  91 
for  years,  168 
not  waste  to  take,  531,  532 
Hurst,  or  hirst,  5 

Husband,  estate  for  dower,  and  seisin, 
120-133 
kinds  of  properly  for  dower,  126- 

129 
general  rule  as  to,  129 
illustrations  of  general  rule,  129-131 
eviction  by  title-paramount,   131- 

133 
determination  of  estate,  effect  as  to 
dower,  131-133 
death  of,  for  dower,  133 
debts  of,  priority  of  dower  over,  155- 

157 
and  wife,  tenants  by  entireties,  410-'ll 
heir  to  wife,  in  Virginia,  if  she  leaves 

no  blood  relation,  471 
liability  for  waste,  on  wife's  lands, 

548 
participation    in  wife's  conveyance, 
840 
must  be  party  with  wife,  840 
must  sign,  as  weU  as  wife,  840 
provision  for  infant  or  insane,  840 
Husbandry,  changing  course  of,  when 

waste,  531-'2 
Eypotlieca,  278  • 

Id  certum  eat  quod  reddi  potest  certum, 

32,  679 
Idiocy,  see  Insanity. 
Ikenildstreat,  16,  17 
Illegal,  conditions,  243-249 
general  doctrine,  243 
instances  of,  243-'4 
principal  classes  of  cases  of,  244-249 
pro  turpi  causa,  244 
in  restraint  of  trade,  244 
involving  considerations  Illegal  by 

statute,  244 
iEiffecting  freedom  of  marriage,  244- 
249 
effect  of,  249 
precedent,  249 
subsequent,  249 

See  Conditions. 
subject-matter  of  alienation,  569-570 
doctrine  at  common  law,  569 
doctrine  by  statute,  as  to  preteThSed 

titles,  569 
doctrine  in  Virginia,  570,  589 
considerations,  589-624 

See  Considerations. 
in  bonds,  752-'3 

of  contract,  effect  as  to  specific  exe- 
cution, 801-804 

See  Specific  Execution 
Illegality,  parol  proof  of,  to  invalidate 

writings,  956-'7 
Illusory,  appointments,  743 
Imbecility,  of  mind,  effect,  696-'7 


Immoral  conditions,  244 
considerations,  590-'91 
ImpUcatiou,  trustp  by,  190-193 
uses  by,  183,  744 
conditions  by,  225-227 
estates-tail  by,  380,  394,  399,  971. 
of  fraud,  605-622 

See  Fraud, 
estates  by,  in  wills,  969-971 
of  revocation  of  wills,  922-'3,  927-930 

See  Revocation. 
of  warranty,  631-'2,  641;  683,  685 
Inplied  conditions,  225-227  . 
in  grant  of  offices  and    franchises, 

225-'6 
of  particular  estates,  226-'7 
trusts,  190-193 

See  Invplication. 
Impossibility,  of  performance  of  condi- 
tions, 256-258 
of  conditions  in  bonds,  752 
Imprisonment,  duress  of,  575 
Improper,  rents,  35  ;  feuds,  60 
Improvements,  act  of  part-performance, 
773 
in  dower,  135 

when  removed  by  tenants,  533-543 
See  Fixtures. 
Inadequacy,  of  price,  effect,  596 
Incidents  to  estates  in  fee-simple,  76- 
77 
to  fee-tail,  84- '5 
life-estates,  80-102 
estates  for  years,  168-170 

See  Leases. 
of  joint  tenancy,  405-411 
Incorporation,   trusts  for  educational 
purposes,  good  without,  217,  584, 
945 
Incorporeal,  hereditaments,  6-54 
See  Be/reditaments. 
can  alone  be  prescribed  for,  494-'5 
lie  in  grant,  at  comnjon  law,  586 
subjects  of  lease,  688-'9 
Incumbrances,  covenant  against,  642- 

645,  834 
Indefinite  trusts,  216-218 
charities,  216-218 
conveyances,  584,  944-'5 
Indemnity,  for  title,  810 
Indenture,  deed  inter  pa/rtes,  588-'9 

nature  and  effect,  817 
Independent,  covenants,  779-'80 
Indictment,  against  officer,   to  remove 

him,  27-'8 
Indirect,  trusts,  188-195 
See  Trusts. 
resulting  trusts,  189-'90 
Implied  trusts,  190-193 
constructive  trusts,  193-195 
Infancy,  effect  on  feme  covert's  convey- 
ance, 151,  840-'41 
effect  on  alienation  of  lands,  572 
effect  on  wills,  910,  920 
Infant,  trusts  for,  application  of  pur- 
chase money,  209 
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Infant — 
transmission  of  lands  of,  by  descent, 

471-'2 
inability  to  Convey,  572-'3 
husband,  how  wife  conveys,  840 
wife,  doctrine  as  to  conveyance  by, 

840-'41 
inability  to  make  a  will,  910,  920 
Information,  against  officer,  to  remove 

him,  27-'8 
Inheritable  blood,  477-'8,  483-489 
Inheritance,  word  of  at  common  law, 
75,80 
by  statute,  in  Virginia,  75-'6 
in  devises,  75,  967-'8 
canons  of,  at  common  law,  455-465 
rules  of,  by  statute,  in  England,  465- 

467 
rules  of,  in  Virginia,  467-476 
See  Descents. 
Initiate,  tenant  by  curtesy,  117 
Injunction,  to  prevent  waste,  552-554, 

556-'7 
In  pari  delicto,  <fce.,  813-'14 

specific  execution  decreed,  notwith- 
standing, when,  814,  815 
In  pais,  alienation  by  matter,  586-590 


Inquisition,  of  escheat,  479-'80 

See  EscTieat. 
Insane  persons  cannot  aliene,   871-'2, 
910 
husband,  how  wife  conveys,  840 
wife,  doctrine  as  to  conveyance  by, 
841 
Insanity,  effect  on  alienation  by  deed, 
671-'2 
in  case  of  husband  and  wife  respec- 
tively, effect,  840,  841 
effect  on  wills,  910,  920 
Intention,  pola/r  stair  in  construing  wills, 
963-'4 
fraudulent,  in  conveyances,  602-622 
actual,  602-605 
implied,  605-622 
'  as  to  creditors,  605-617 
as  to  purchasers,  617-622 
See  Fraudulent  Conmeyances. 
Interesse  termini,  164,  715 
Interest,  arrears  of  on  voluntary  bond, 

a  valuable  consideration,  613 
Interlineation,  effect  on  writings,  662- 
665 
conveyances,  662-'3 
contracts  executory,  663-665 
by  stranger,  663 
by  party,  &c.,  663-665 
Inter  partes,  characteristic  of  deed  in- 
dented, 588-'9 
proceedings  for  probate  of  wiU,  937 
effect  of  such  proceedings,  943 
Interpretation,  see  Constriction. 
Intoxication,  see  Drunkenness. 
Intrusion,  on  lands,  what  it  is,  447 
Investiture,  feudal,  58 


Investments,  duty  of  trustee  as  to,  219- 

222 
Islands,  new,  ownership  of,  492 
Issue,  birth  of  in  fees  conditional,  78 
word  of  limitation  in  estates-tail,  81 
required    for    curtesy,   but    not  for 

dower,  117,  157 
limitations  upon  failure  of,  378-382, 
393,  393-398 
Jay's  treaty,  524-'6 
Joint,  action  of  several  trustees,  210 
sale  and  conveyance,  210 
receipts,  210 
action  orl  bonds,  750 
Joint-bonds,  750-'51 
action  on,  750-'51 
survivorship  as  to,  751 
release  of  one  obligor,  effect,  751 
and  several  bonds,  750 
action  on,  760 
Joint-tenancy,  400-425 
nature  of,  400 
modes  of  creating,  401 
properties  of,  401-405 
unity  of  title,  402 
unity  of  interest  or  estate,  402 
unity  of  time,  402-'$ 
unity  of  possession,  pw  mie  et  pur 
tmt,  403-405 
incidents  of,  405-411 

effect  of  lease  by  two,  reserving 

rent,  405,  693 
surrender,  release,  or  confirmation 

to  one,  enures  to  all,  406 
livery  of  seisin,  entry  or  possession 

by  one,  406 
purchase  by  one  enures  to  all,  406-'7 
conveyance,  one  to  another,  by  re- 
lease, 407 
one  cannot  impair  another's  estate, 

407,  693 
tenants  must  sue  and  be  sued  joint- 
ly, 408 
liability  to  co-tenants  for  waste,  and 

for  profits,  408-'9,  553 
survivorship,  or^M*  accrescendi,  409- 
411 

source  and  nature  of  doctrine,  409 
doctrine  in  Virginia,  410-'ll 
modes  of  determining,  <fco.,  411-425 
modes  of  severing,  411-425 
destruction  of  unity  of  title,  411- 
412 
sale  of,  or  contract  to  seU,  a 

share  to  a  stranger,  411 
sale,  <fcc. ,  of  share  to  co-tenamt, 
412 
destruction  of  unity  of    estate, 
•  412-'13 

destruction  of  unity  of  time,  413 
destriiction  of  unity  of  possession, 
413-425 
partition  by  consent,  413-'4 
partition  by  compulsion,  414- 
425 
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Joint-tenanoy — 

at  common  law,  414 
by  statute,  414-425 
writ  of  partition,  415-'16 
bill  in  equity,  416-425 
generally,  416-'17 
names,    &c.,   unknown, 

417-'18 
proceedings  on  bill,  418- 
425 
See  Pwrtitwn. 
advantage,  or  otherwise  of  dissolv- 
ing jointure,  425 
Joint-tenants,  See  Joint-tencmey. 

leases  by,  693 
Jointure,  bar  to  dower,  152-155 
origin  of,  152-'3 
requisites  of,  153-'4 
equitable,  153-'4 
loss  of,  by  title-paramount,  154 
advantage  over  dower,  154-'5 
Judgment,  invalidating  deed,  667-'ts 
lien  of,  270-274 

duration  of  lien,  271-'2 
commencement,  271-'2 
continuance,  272 
docketing,   or    registry, .  272,    851, 

860-'Gl 
effect  of  lien,  272-'3 
subrogation  of  surety  to  Uen,  273 
mode  of  enforcing  lien,  273-'4 
defeazance  of,  762 
or  decrees  for  land  to  be  registered, 

851,  860-'61 
locality  of  with  a  view  tq  probate  of 
will,  935 
Judicial  Mens,  besides  judgments,  274- 
276 
forthcoming  bonds,  274 
lis  pendens,  21  o 
attachment,  275-'6 
commonwealth's  debts,  276 
U.  States'  debts,  276 
Julian  calendar,  160 
Jurisdiction,  local,  over  trusts,  218 
to  redress  a  wrongful  escheat,  482-'3 
to  avoid  deeds,  &c.,  667-'8 
to  admit  wills  to  probate,  934-936 
Juris  et  seisincB  conjunctio,  451 
Jus  accrescendi,  between  joint-tenants, 
407,  409-411     . 
between  joint  devisees,  where  one  dies 
before  testator,  947 
Jus  dwplicatum,  or  droit  droit,  451 
Justice  of  peace,  to  certify  deeds,  842, 

843,  863,  864 
Kalendar,  See  Galenda/r. 
Kindred,  by  blood  or  marriage,  452-'3 
nature  of,  453 
lineal  and  collateral,  453 
mode  of  reckoning  degrees  of,  452-'3 
by  canon  and  common  law,  453-454 
by  civil  law,  453-'4 
King's  grants,  895-900 

See  Qrants. 


Knight's  fee,  62-'3 

Knighthood,   in  chivalry  tenure,  64-'5, 

66 
Knight  service,  or  chivalry,  62,  63-66 

See  Tenv/res. 
Landlord  and  tenant.     See  Lessor,  and 


Land,  what  it  includes,  4,  5 
terms  for  particular  sorts  of,  4,  5 
inalienable  by  feudal  law  without  con- 
sent of  lord,  60 
seignory  inalienable,  without  consent 
of  tenant,  60 
See  Estates,  and  Corvoeyamces. 
mortgagee's  power  to  seU,  296 
title  to,  not  subject  to  prescription, 

494-'5 
not  devisable  at  common  law,  907-'8 
ceremonies  of  devise  of,  909-920 
.See  Dense. 
Lapse,  of  church  benefice,  527 

of  devise,  946-'7 
Latent,    ambiguities    in    writings    ex- 
plained by  parol,  957-'8,  960-'61 
Law,  mistake  in  avails  not,  624 
livery  in,  674-'5 

seisin  in  for  curtesy  and  dower,  109, 
120 
Lawe,  5 
Lea  or  ley,  5 
Leap-year,  160,  161-'2 
Lease,  of  estates  for  years,  157-171 
mode  of  making,  157-'8 
consummated  by  entry  or  possession, 

157-'8,  586,  677 
contracts  for  future,  159 
meaning  of   words  importing  time, 

160-163 
low  esteem  of,  terms  for  years,  163 
characteristic  qualities  of,  163-171 
fixed  duration,  163-'4 
entry,  157-'8,  164,  586 
may  commence  infuturo,  164-'5 
may  cease  without  entry,  165 
may  be  limited  by  way  of  remain- 
der, 165-'6 
covenants  connected  with,  166-'7 
incidents  belonging  to,  167-171 
estovers  or  iotes,  167 
emblements,  167-169 
estate  of  determinate  duration, 
168 
general  doctrine,  168 
away-going  crops,  &c.,  168 
estate  of  indeterminate  duration, 
169 
liability  of  tenant  for  waste,  169 
forfeiture  by  tenant  for  certain  de- 
faults, 169 
liability  of  tenant  for  rent,  169 
not  descendible  to  hews,  169-'70 
merger,  170 
renewal  of,   obtained  by  trustee,   a 

eonstructiue  trust,  194 
condition  in,  not  to  aliene,  252 
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Lease — 

when  deed  or  writing  required,  158, 

586-'7 
covenants  usual  in,  646-648,  698-700 
to  pay  rent  and  taxes,  646,  700 
not  to  assign,  and  to  keep  in  repair, 

647,  700 
quietly  to  enjoy  premises,  648,  700 
for  re-entry,  648,  700 
to  cultivate  premises  as  prescribed, 

700 
as  to  rent,  if  premises  destroyed, 
700 
as  mode  of  conveyance,  676-701 
nature  of,  as  a  conveyance,  676 
distinguished     from     assignment, 

684 
proper  words  of;  and  how  consum- 
mated, C76-'7 
deed,  when  required,  677 
incidents  belonging   to,   as  a  con- 
veyance, 677-688 
a  certain  beginning  and  ending, 

678-'9 
reversion  in  lessor,  679 
reservation  of  rent  to  lessor,  680 
appropriate  words,  680 
times  of  payment,  680 
re-entry  by  lessor,  680 
rights  and  duties  of  lessor,  681- 
684 
lessor's   rights,  681-682 
to   assign    reversion,    &c. , 

681-'2 
to  receive  rent  and  rules  of 

abatement,  682 
forfeitures  incurred   by  ten- 
ants, 682 
lessor's  diities,  682-681 

defend     lessee's    possession, 

683 
not  disturb  lessee,  683-'4 
rights  and  duties  of  lessee,  684- 
688 
lessee's  rights,  684-'5 

assign  or  under-let,  684-'5 
to  be  defended  in  possession, 

685    , 
not  to  be  evicted  by  lessor, 

683-'4,  685 
to  enjoy  the  premises  freely, 
685 
lessee's  duties,  685-688 
pay  rent,  685-687 
not  to  deny  lessor's  title,  687 
not  to   disclaim  holding  of 

the  lord,  687-'8 
not  to  claim  too  great  estate, 
■  688 
what  may  be  leased,  688-690 
general  doctrine,  688-'9 
leases  of  possession,  689-'90 
of  reversion,  690 
by  way  of  reversionary  interest, 
690 

66 


Lease — 

who  may  make  leases,  690-696 
general  doctrine,  690-'95 
leases    by   persons    without    in- 
terest, operating   by  estoppel, 
690-'91 
leases  by  persons  having  estates, 

691-696 
tenants  for  life,  691-'2 
tenants  for  years,  692 
guardians,  692-'3 
executors,  &c.,  693 
co-parceners,   joint-tenants,  &C;, 

693 
trustees,  693-'4 
under  powers.  694-696 
who  cannot  make  valid,  696 
void  and  voidable,  696-'7 
who  may  be  lessees,  697-'8 
covenants  in,  698-700,  835-837 

distinetion  between  implied  and  ex- 
press, 298-'9 
distinction  between  running  and 
not  running  with  the  land,  699 
assignees  of,  699,  832 
proper  to  be  used,  700,  835-837 
form  of,  700,  825-'0 
contracts   for   by   statiite   of   frauds, 

763-'4,  764-815 
actual  by  statute  of  conveyances,  763, 

816-890 
what  included  in,  765 
distinguished  from  hcense,  766 
effect  of  covenants  contained  in,  835- 
837 
pay  rent  and  taxes,  835 
not  to  assign  without  leave,  835 
to   leave  premises  in  good  repair, 

835-'6 
for  lessee's  quiet  enjoyment,  836 
for  re-entiy,  836-'7 
Lease  and  release,  conveyance  by,  184, 
733-735,  747 
frustrates  policy  of  enrolments,   847- 
848 
Leaseholds,  when  included  in  freeholds, 

959 
Legacy,    purchaser's,  obligation   to   see 
money  applied  to,  207-'8 
on  condition  in  restraint  of  marriage, 

245-249 
a  gift  by  wiU  of  chattels,  907 
Legal  seisin,  when  sufficient  for  curtesy, 
109 
sufficient  for  dower,  120 
Lessee,  rights  and  duties  of,  684-688 
rights  of,  684-'5 
duties  of,  685-688 


who  may  be,  697-'8 
effect   as  to,  of  covenants  in  leases, 
835-837 
Lessor,  rights  and  duties  of,  681  -684 
rights  of,  681-'2 
duties  of,  682-684 
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Lessors- 
effect  as  to  covenants  in  leases,  835-837 
Leswes,  lesues,  5 
Letting  land  on  shares,  159 
Letters,  patent,  895 ;  close,  895 
Lex  domicilii,  governs  wiUs  of  chattels, 

912-'13,  941 
Lex  loci  rei  sitae,  governs  wills  of  lands, 

912-'13,  941 
Liberties  or  franchises,  28-30 
Liberum  tenementum.  Freehold,  71 
Ldcentia  eoncordcmdi,  901 
License,  rights  by,  22 
of  alienation,  60,  65,  564-566 
in  mortmain,  518-523 
Lie  in  livery,  freeholds  in  lands  at  com- 
mon law,  71,  87,  586 
Lien  of  judgment,  270-274 
of  vendor,  190,  299 
of  forthcoming  bond,  274-'5 
of  lis  pendens,  275 
of  attachment,  275-'r)  ^ 
Life-estates,  87-157 

conventional  by  act  of  parties,  87-102 
require  livery  of  seisin,  87 
modes  of  creating,  87-H'.l 
in  eocpress  terms,  88-'9 
for  tenant's  own  life,  sn 
pitr  autre  me,  88-'9 
nature  of  estate,  88 
doctrine  of  occupancy,  SS-'9 
by  construction  of  law,  89,  90 
duration  of,  90  . 
incidents  belonging  to,  90-102 
where  there  are  covenants  in  the 

lease,  90 
where  no  covenants,  90-102 
estovers,  91 
emblements,  91-9+ 
See  Emblements. 
forfeiture   for   certain  defaults 
of  tenant,  99-102 
See  forfeiture . 
liability  of  tenant  for  waste, 

100-101 
liability    of    under-tenant    for 
rent,  101-'2 
arising  by  act  of  the  law,  102-157 
estates-tail  after  possibility  of  issue 

extinct,  102 
by  the  curtesy,  102-117,  see  Curtesy. 
in  dower,  117-157,  see  Bower. 
Limitations,  statute  of,  barring  title  to 
lands,  449-451 
early  provisions  of,  494-'5 
doctrine  as  to  application  of,  to  claims 
to  lands,  497-515 
in  England,  497-499 
in  Virginia,  490-515 
code  of  1819,  499-501 
statutes  in  force  in  1850,  501 
statutes  now  in  force,  501-515 
periods  prescribed,  502-'3 
forcible  entry,  &c.,  502 
entry  on,  and  action  for,  602-'3 


Limitations — 

usual  period,  502 
nullwm  lempus  occurrit  regi, 
502-'3 
continual  claim,  503 
disabilities  of  claimant,  503-505 
descent  toUs  entry,  505 
effect  of  possession,  in  barring 
entry,  &c.,  505--5f2 
must  be  long,  505 
uninterrupted,  505 
honest,  505 
adverse,  506-512 

what  is  adverse,  506-508 
*  extent,  508-510 

negative  of  it,  510-512 
effect  of  acquisition  of  a  new 

right,  512 
entry  to  preserve  right  of  pos- 
session, 512'-13 
application  of  statute  to  suits 
in  equity,  513-515 
doctrine  as  to  application  of  to  bonds, 

758-'9 
mortgagor's  right  to  redeem,  302-'3 
mortgagee's  remedies,  316-324 
Limitations,  or  conditions  in  law,  230-'3 
conditional,  231-234 

See  Conditional  limitations. 
in  restraint  of  marriage,  247-251 
in  restraint  of  alienation  of  fee-simple, 

250-251 
in  restraint  of  liability  for  debts,  251 
to  uncertain  persons,  or  for  uncertain 

objects,  216,  217,  584,  944-'5 
for  educational  and  literary  purposes, 

217,  944-'5 
and  purchase,  words  of  respectively, 

341,  345-353 
executory,  369-399 

See  Executory  Limitations. 
of  chattels  in  fuiuro,  to  be  registered, 

850,  860 
want  of  words  of  ,in  conveyance,  827-'8 
of  property,  real  or  personal,  for  life, 
with  absolute  power  over  it,  gives  a 
fee,  828- '9 
cross,  by  implication  in  wills,  973-975 
Lineal,  consanguity,  453 

descent  in  England,  456-460,   465-'6, 
466-'7 
in  Virginia,  470-'71 
warranty,  634 
Liquidated  damages,  262-'3 
Lis  pendens,  lien  of,  275 
registry  of,  850,  858-'9 
Literm  clausm,  895 

patentes,  895 
Literary,  purposes,  limitations  for,  217- 

218,  946-'6 
Livery,  of  seisin,  required  at  common 
law,   to  convey   freeholds,  71,  87, 
158,  586 
freeholds  in  lands  lie  in,  at  common 
law,  71,  87,  686 
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Livery — 

in  feoffment,  671-676 

origin  of,  671-'2  i 

nature  of,  672-'3  m 

different  kinds  of,  673-675^ 
in  deed,  674 
in  law,  674-'5 
effect  of  when  grantor  is  in  posses- 
sion, 675 
in  gifts,  676 

in  leases  for  life,  or  any  freehold,  677 
not  required  to  give  effect  to  grants, 

701 
lands  as  to  freehold,  lie  m  grant,  703, 

819-'20 
required  at  common  law  in  partition, 

when,  705-'6 
in  releases,  doctrine  as  to,  708-'9,  710 
in  surrender,  714 
in  assignment,  719 
consiruclwe  substituted  for  actual,  by 

statute  of  uses,  730,  819-'20 
necessity  for,  abolished  by  statute  of 
grants,  819- '20 
Loan,  of  chattels  to  be  registered,  when, 

850,  860 
Locality,  of  chattels,  for  probate  of  wills, 

935 
Lord  and  vassal,  58,  61,  61-75 
Lot,  assignment  of  shares  by,  on  parti- 
tion, 423,  440 
Lunacy.     See 
Lunar,  month,  162 
Magna  cha/rta,  widow's  quarentine,  135-'6 

limiting  subinfeudation,  565-'6 
Mala  grammaUca  non  vitiat  cha/rtam; 

950 
Male,  preferred  in  descent  of  lands  to 
female,  459,  466 
stocks  preferred,  465-'6 
preference  abolished  in  Virginia,  470- 
471 
Manoi,  68-'9 

nature  of,  68,  69 

copyhold  estate  requires,  174,  906-'7 
can't  exist  in  Virginia,  174,  906-'7 
Mansion,  house  of  decedent,  place  for 

probate  of  will,  934-'5 
Manure,  right  to,  532 
Mariners,  at  sea,  wills  of,  921-'2 
Ma/ritagium,  right  to  of  lord  in  chivalry, 

66,  68 
Mark,  for  signature  to  deeds,  652 

to  wills,  914 
Marriage,  incident  to  feudal  tenure,  65, 
68 
requisite  to  estate  by  curtesy,  103-107 

See  Gurteay. 
requisite  to  dower,  118-120 

See  Dower. 
brocage  conditions,  245 
conditions    restraining    freedom  of, 

245-249 
issue  of  void,  or  avoided,  legitimate  in 
Virginia,  476 


Marriage — 

considerations  impairing  freedom  of, 

591 
conveyance  in  contemplation  of,  with- 
out knowledge  of  consort,  598-'9 
valuable    consideration   for    convey- 
ance, &c.,  608-'10,  62] 
not  act  of  part  performance  in  mar- 
riage-settlement, 774 
after  contract  to  convey,  no  bar  to 

specific  execution,  785 
contracts  in  consideration  of,  to  be 

registered,  850,  859 
revocation  of    wills,    implied    from, 

928-'9 
Married  wpmen.     See  Wife. 
Maxims,  am,nua  nee  debitum  judex  non 

separat,  46,  681 
atiibigmta,s  verborum  latena  veinjica- 

tione  suppletur,  960 
benigne   interpretamwr  cTiartas,  &o., 

949 
ouicungue  aliquis  quid  coneedit,  conce- 

dere  mdetur  et  id  sine  quo,  &o. ,  18, 

897 
de  non  a/ppa/renWms,  et  de  non  etxisten- 

tibus  eadem  ratio  est,  771 
delegatios  non  potest  delegare,  769 
dos  de  dote,  peti  non  debet,  130-'31 
descensus  tollit  seisina/m,  448 
ex  antecedentibus  et  eonsequentibus,  fit 

optima  interpretatio,  952 
expressio  unius,  est  'exelusio  alterius, 

948,  961 
expressum  fadt  eessa/re  taciturn,  961 
ex  visceribus  testamenti,  962 
falsademonstrationonnocet,^iA,^5?i-'9 
hereditas  nunquam  ascendit,  457 
id  certum  est  quod  potest  reddi  certum, 

32,  679 
in  pwri  delicto  potior  est  conditio  de- 

fendentis,  814 
mala  grammatica  non  mtiat  Chartam, 

950 
nemo  est  hoires  viventis,  340,  '456 
nemo  allegans  suam  fwrpitudinem,  au- 

diendus  est,  601 
omnia  rits  acta  prcBsumuntur,  664 
per  totnun   conjunctwn,  et  per   nihil 

separatim,  404,  408,  947 
potior  conditio  est  defendentis,  601 
possessiofrat/nsfaeit  sororem,  lueredem, 

454 
pur  mie  et  pur  tout,  404,  408,  947 
quando  res  non  valet  ut  ago,  valeat 

quantum  valere  potest,  949 
qui  Tuaret  in  litera,  Jueret  in,  eortice, 

950 
qui  prior  est  in  tempore,  potior  est  in 

jure,  877 
quod  ultima  voluntas  testatoris  perim- 

plenda  est,  &c.  ,962 
qu^ties  in  verbis,  nulla  est  ambiguitas, 

ibi  nulla  expositio,  <6c.,  950 
aeisina  facit  stipitem,,  456 
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Maxims — 
uH  nullum  mat/rimonium,  ibi  nulla 

dos,  118  . 
ut  res  valeat,  vrngis  qua/m  pereat.  111, 

948,  952,  963,  964 
verba  chairta/rum  fortius  accipiuntur 

contra  prof erentem,  896,  953 
verba  debent  inteUigi  cum  effeetu,  &c. , 

952 
verba  debent  intentioni  inserm-e,  949 
Mechanic's  lien,  to  be  registered, 850, 858 
Merchant  statute,  276,  556 

indulgence  to  aliens,  as  to  leases,  698 
Merger,  of  way  in  freehold,  19 
estate-tail  not  liable  to,  85 
estates  for  years,  170 
of  trust  estates  in  legal,  197 
of  particular  estate,  effect  on  contin- 
gent remainder,  363-'4 
of  particular  estate  in  reversion,  368, 
369 
nature  of,  368 

circumstances  necessary  to,  368-'9 
Mesne,  lord,  61 
Messuage,  4 

Middlesex,  registry  law  for,  848 
Mill,  allotment  oi  dower  in,  137 
Mines,  dower  in,  127-'8 

waste  by  opening,  532  '3 
Minerals,  removal  when  waste,  532-'3 
Minister,     plenipotentiary,    to    certify 

deeds,  843,  862,  863 
Minister,  resident,  to  certify  deeds,  843, 

862,  863 
Minor,  see  Infant. 

Misapprehension,  considerations  invol- 
ving, 624-627 

See  Mistake. 
Misdemeanors,  forfeiture  for,  516 
Misdescription,  effect  on  specific  execu- 
tion of  contracts,  791-796 

See  Specific  Execution. 
Misrepresentation,  effect  on  specific  ex- 
ecution of  contracts,  791-796 
Mistake,  considerations  involving,  624- 
627 
consequence  of,  624 
of  tTie  law,  avails  not,  624 
of  fact,  ground  to  rescind,  &c. ,  624- 
627 
must  be  material,  625 
compromise  of  doubtful  right,  625 
in  subject  matter,  625 
in  description,    situation,  bounds, 

&c.,  625-'6 
in  quantity,  626 
effect  of,  on  specific  execution  of  con- 
tracts, 796-'7 
Mis-user,  of  office,  27 
cause  of  forfeiture  of  office  and  of 
franchise,  225 
Mitter  le  droit,  release  enuring  as,  707- 

709 
Mitter  restate,  release  enuring  as,  707, 
709 


Mixed  tithes,  7' 

Modus  dedmandi,  7,  8 

Month,  162 

Monster,  484,  487 

Monstrans  de  droit,  for  lands  wrongfully 

escheated,  481 
Mortgage,  estates  in,  277-330 
nature  of,  278-300 

estate  conveyed  in,  279 
condition  annexed,  279,  280 
effect  at  law   of  non-payment  of 

money,  280 
equity  of  redemption,  280-285 
nature  and  reason  of  it,  280-281 
inseparably    incident    to    every 

mortgage,  281,  282 
conditional    sales  distinguished, 

282-284 
has  the  incidents  of  an  estate,  284, 
285 
deeds  of  trust  to  secure  debts,  285- 
295 
nature  of,  285 

why  summary  sale  allowed,  285 
trustee's  duty  and  compensation, 
286-288 
trustee's  duty,  286,  287 
general  principle  of  it,  286 
mode  of  sale  by  trustee,  286 
forbearing  to  sell,  286,  287 
distribution  of  proceeds,  287 
trustee's    compensation,    287, 
288 
intervention  of  court  of  equity, 
288-295 
when  title  to  trust^ubject  is 

clouded,  288 
when  sum  due  is  doubtful,  288 
when  no  trustee  is  in  existence, 

288-290 
debtors  death,  290 
usury  alleged,  291-295 
power  of  sale  reserved  to  mortgagee, 
in  case  of  chattels,  295 
lands,  296 
equitable  mortgages,  296-300 
equitable  interests,  296-298 
deposit  of  title-deeds,  298,  299 
vendor's  lien,  299 
character  of  estate  of  mortgagor  and 
mortgagee,  300-324 
before  default  of  payment,  300 
after  default  of  payment,  300-324 
mortgagor's  estate  after  default, 
300-315 
terms  of  redemption,  302-315 
payment  of  mortgage-money, 

&c.,  302,  303 
tacking  subsequent  debts  to 
mortgage,  304-306 
principle  of  such  tacking, 

305 
instances  of  it,  305,  306 
right  of  action  for  surplus, 
306,  307 
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Mortgage- 
order  of  payment  of  mort- 
gages, 307-315 
general  doctrine  as  to,  307, 

308 
exceptions  to  it,  308-315 
notice  of  prior  equity, 

308,  309 
improper      conduct     of 

mortgagee,  309,  310 
registry  of    subsequent 

mortgage,  310 
acquisition  of  legal  title 
by  subsequent  incum- 
brancer, including  tack- 
ing, 310,  311-315 
effect  of  lapse  of  time  on  mort- 
gagor's right  to  redeem,  314, 
315 
mortgagee's  estate  after  default, 
315-324 
estate  in  the  land,  315 
interest  of  his  assignee,  315-'16 
remedies  of  mortgagee,   316- 
324 
effect  on,  of  lapse   of  time, 
316,  317 
mortgagee's    remedies    at 
law,  317,  318 
action   for  the   money, 

317 
ejectment  for  the  land, 

317,  318 
taking  possession,  &o., 

318 
sale  by  mortgagee,  318 
mortgagee's    remedies    in 
equity,  318-324 
parties  to  bill  to  fore- 
close, 319 
decree    of    foreclosure, 
.",19-323 
to  whom  mortgage  money  is  payable, 

324-327 
by  whom  it  is  payable,  327-330 
to  be  registered,  850,  851-'2,   854-'r,, 
856,  858 
Mortgagee,  character  of  his  estate,  300, 
315-324 

See  Mortgage. 
deemed  a  purchaser  for  value,  62] 
Mortgagor,  character  of  his  estate,  300- 
315 

See  Mortgage. 
Mortmain,  used  designed  to  evade  sta- 
tutes of,  177 
alienation  in,  517-524 
what  it  is,  517,  518 
doctrine  as  to  alienation  of  lands  to 

corporations,  518 
devices  to  evade  restrictions,  518- 

521 
prohibition  of  superstitious  uses, 

521,  522 
restrictions  on  charitable  uses,  522 


Mortmain — 

doctrine  in  Virginia  as  to  convey- 
ances, to  corporations,  523,  524 

Mortuum  vadium,  277,  278 


Motion,  for  dower,  140 

for  probate  of  wUl,  937 
Mulier,  484 
Mulieratv^  filius,  484 
Mulier  jnmni,  484 

Mutual  assurance  society,  lien  for  quo- 
tas, 849 
Mutuality,  of  obligation  in  contracts  for 
lands,  769 
no  specific  execution  without,  787- 

789 
of  remedy  in  contracts  for  lands,  787- 
789 
Navigable  waters,  what  are,  13,  14,  491- 
492 
extent  of  ownership  of  riparian  pro- 
prietors, 14,  20 
ownership  of  bed  of,  islands  in,  and 
alluvion,  491-'2 
Necessity,  way  by,  18 
Nemo  allegans  suam  turpitudinem  au- 

diendua  est,  601 
Nemo  est  hares  mentis,  340,  456 
Next  of  kin_,  464 
Nil  habuit  in  tenementis,  687 
Nomine  pcmuB,  64 
Non  compos.    See  Insanity. 
Non  decim,ando,  prescription  cfe,  8 
Non-sane.     See  Insanity. 
Non-user,  of  ofiBce,  27 
Notary  public,   to  certify  deeds,   842, 

843,  846,  863 
Note,  of  a  fine,  902 

Notice,  in  estates  from  year  to  year, 
173-'4 
to  one  let  into  possession  by  owner, 

171 
to  purchaser,  of  trust,  203-'4 
to  purchaser,   to  obligation  for  ap- 
plication of  purchase-money,  207 
of  unrecorded  deed,  deprives  subse- 
quent purchaser  of  relief,  879- 
890 
doctrine  in  England,  879-881 
doctrine  in  Virginia,  881-890 
what  is  notice,  880-'81 
effect  of  registry  as,  881-886 
character  of  notice,  886-890 
proof  of,  887-890 
actual,  888 

constructive,  888-890 
Nullum,  tempas  occurrit  regi,  503 
Number,  and  connexion  of  owners,  399- 

446 
Nuncupative  wills,  921-'2 
Oaths,  of  office,  24 
Obligations,  749-760 
nature  of,  749 
several  kinds  of,  749-753 
as  to  form,  749-'50 
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Obligation — 

single  bill  {mn/plex  ohligatio),  749 
penal  bill,  749 
bondwitli  condition,  750 
to  pay  money,  750 
to  do  collateral  thing,  750 
as  to  parties,  750-752,  753-'4 
joint,  several,  <fcc.,  750 
survivorship,  751 
effect  of  release  to  one  of  several 
joint  obligors,  751 
as  to  condition,  752-'3 
impossibility  of  it,  752 
illegality,  752-'3 
breach,  and  effect  at  law,  753 
equitable  relief,  753 
parties  to,  as  obligors  and  obligees, 

753-'4 
proper  words  and  ceremonies,  754- 
757 
words,  774-'5 
contemporaneous   endorsement  or 

memorandum,  755 
names  of  obligors  inserted,  755 
doctrine  as  to  seal,  755-'6 
authority  to  execute,  756-'7 
delivery,  757,  655-661 
effect  as  to  obligor's  property,  757- 
759 
charge  wrought  by  at  common  law, 

757 
in  Virginia,  by  statute,  757-'8 
presumption  of  satisfaction,  758-'9 
limitation  in  point  of  time,  759 
assignment  of,  759-'60 
subrogation  and  contribution  760 
def eazance  of,  762 

mutuality  of  in  contracts  for  lands, 
769,  787- '89 
tacking,  304-306.     See  Tacking. 
Occupancy,  opposed  to  wise  policy,  3 
occurs  when,  88-'9 
common  or  general,  88,  489 
special,  88-'9,  489 
title  by,  488-491 
arises  out  of  estates  pwr  auter  vie, 

488 
doctrine  of,  as  to  such  estates,  489- 

490 
at  common  law,  489 
by  statute  in  Virginia,  489-'90 
Odh,  61 

Office,  incorporeal  hereditament,  24 
origin  of,  23  ' 

different  classes,  23 
modes  of  appointment,  23-'4 
security  for  fidelity,  24-'5 
oaths,  24-'5 
bonds,  25 
sale  of  office,  25-'6 
general  doctrine,  25 
deputation  of  sheriffalty,  26 
modes  of  determining,  26-' 7 
grounds  of  determining,  26-'7 
mode  of  effeotiug  removal,  27 


Office- 
civil  liability  of  officers,  28 
condition  implied  in  grant  of,  225 
against  non-user  or  neglect,  225 
against  mis-user  or  abuse,  225 
inquest  of,  in  case  of  escheat,  478- 
483 
Omnia  rite  acta  proBSumuntur^  664 
Original  conveyances,  669-706 
feoffment,  669-676.     See  Feoffment 
gift,  676.     See  Gift. 
lease,  676-701.     See  Lease. 
grant,  701-703.     See  Grant. 
exchange,  703-705.     See  Bachange. 
partition,  705-'6.     See  Partition. 
Ostium  ecclesicB,  dower  ad,  184 
Ouster,  actual,  required  for  ejectment, 

as  between  co-tenants,  406,  429-'30 
Ouster  le  main,  64 

Owners,   law  should  designate  for  all 
property,  3 
if  none,  law  in  Virginia  vests  in  Com- 
monwealth, 3 
number  and  connexion  of,  399-446 
estates  in  severalty,  400 
where  is  a  plurality  of  tenants, '400- 
446 
joint-tenancy,  400-425 

See  Joint-  Tenancy. 
tenancy  in  common,  426-433 

See  Tenancy  in  Cormnen. 
co-parcenary,  433-446 
See  Go-Parcenary. 
Oyelty,  of  partition,  rent  for,  39 
Oysters  planted,  14 

Pais,  alienation  of  lands  by  matter  in, 
586-890 

See  Alienation. 
Paper,  or  parchment,  for  deeds,  628 
Paramount,  lord,  61 
ParwpherrMlia,    not    bequeathable    by 

husband,  921 
Paravail,  tenant,  61 
Parchment,  or  paper,  for  deeds,  628 
Parceners,  433-446.     See  Oo-parcenary. 
Parent  and  child,  transactions  between, 

597 
Pares  curim,  59 
comitatus,  674 
Pari  delicto,  party  in,  601 
Parol  agreements,  sale  or  lease  of  lands, 
159,  587,  764-'5 
doctrine  applicable  to  statute  of,  764- 
815 
terms  of,  statute,  764-767 
contracts  not  within  the  statute, 

767 
what  amounts  to   contract  under 

statute,  767-770 
exceptions  to  application  of  statute, 
770-777 
writing,  &c. ,  prevented  by  fraud, 

770,  771 
part-performance,  771-775,  783 
grounds  of  exception,  771 
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Parol  agreements — 

act  of  part-performance,  772 
act  done  by  applicant,  772 
in  consequence  of  agreement, 

773-775 
not  remedial  by  damages,  775 
confession  of  agreement,  775-'G 
deposit  of  title-deeds,  776 
sales  under  decree  in  chancery, 
776 
doctrine  as- to  discharge  hy  parol,  of 

written  contract,  777 
remedies  upon    contracts  for  lands, 
777-815 

See  Contracts. 
Parol  conveyances,  doctrine  as  to,  71, 

157-159 
Parol  evidence,  to  prove  a  transaction 
a  mortgage,  281 
to  prove  consideration  for  convey- 
ance, 613 
to  prove  fraud,  GU,  956-'7 
to  explain,  &c.,  writings,  rules  as  to, 
948,  955-958 
Particular  estate,  conditions  implied  in 
grant  of,  226-' 7 
tenant  not  to  make  tortious  convey- 
ance of  too  great  estate,  226 
not  to  claim  too  gi-eat  estate,  226 
not  to  disclaim  tenure,  22i;-'7 
not  to  commit  waste,  227 
preceding,  necessary  for  remainder, 

332-334 
why  so  called,  332 

preceding,  created  at  same  time  as  re- 
mainder, 334 
preceding,  remainder  must  vest  dur- 
ing continuance  of,  &e.,  334-'5 
Particular  tenant,  alienation  by  of  too 
great  estate,  525-'6 
mode  of  alienation  to  be  tortious,  and 

produce  forfeiture,  525-'6 
reasons  for  forfeiture,  525-' 6 
doctrine  where  conveyance  is  not  tor- 
tious, 526 
doctrine  in  Virginia,  526 
disclaimer  by,  to  hold  of  lord,  526 
claim  of  too  great  estate,  527 
Parties,  to  conditions,  239-241 
See  Conditions. 
to  deed,  589 
persons  not,  what  interest  they  take 

by  deed,  817-18 
to  obligations,  75'i-i 
to  conveyances,  not  affected  by  non- 
registry,  871 
Partition,  rent  for  moelty  of,  39 
between  joint-tenants,  413-425 
by  consent,  413-'14 
compulsion,  414-425 
doctrine  at  common  law,  441 
by  statute,  414-425 
writ  of  partition,  415-'16 
bill  in  equity,  416-425 
mode  of  making,  422-'3 


Partition — 

between  tenants  in  common,  432-'3, 

438, 439-446 
between  co-parceners,  438,  439-446 
as  mode  of  conveyance,  705-'6 
between  whom  appUcable,  705 
mode  of  making,  413-425,  705-'6 
to  be  registered,  850 
Partner,  implied  trust  in  favor  of,  192 
Partnership  chattels,  410 
Part-performance,   of   verbal  contracts 
for  lands,  771-775 
why  it  dispenses  with  writing,  771-'2 
satisfactory  proof  of  agreement,  771 
circumstances  of,  772-775 
act  of,  and  not  forbearance  to  act, 

772 
act  done  by  applicant,  772 
unequivocally  pursuant    to    agree- 
ment, 773-775 
delivery  of,  taking,  and  continuing 

in  possession,  as  acts  of,  773 
viewing  estate,  773-'4 
case  of  marriage-settlement,  774 
incapable  of  compensation  in  damages, 
775 
Parts,  formal  and  orderly  of  deed,  629- 
651 
premises,  629 
habendum,  629 
tenendum,  630 
reddendum,  '630 
conditions,  630 
warranty,  631-638 

See  tliose  titles  severally. 
Party-walls,  22.     See  Parties. 
Pasture,   common  of,  9-13.      See  Com- 
mon. 
nature  of,  9 
several  sorts,  9-13 
appendant,  9-11 
appurtenant,  11,  12 
because  of  vicinage,  12,  13 
in  gross,  13 
Patent,  letters,  895 
ambiguities  not  explainable  by  parol 
evidence,  957-'8,  960-'61 
Pawn,  or  pledge,  278 
Payment,  of  mortgage  when  presumed, 
316-'17 
of  bond,  presumption  of,  758-'9 
of  purchase-money,  not  act  of  part- 
performance,  775 
of  purchase-money  necessary  to  make 

purchase  complete,  877 
what  amounts  to,  878-'9 
Pays.     See  Pais. 

Penal  bill,  or  bond,  749.    See  Obligation. 
Penalty,  in  bonds,  749- '50,  753 
Pendente  lite,  administrator,  936-'7 
Per  auter  vie,  88-'9,  488-490 
Performance,  of  conditions,  241-255 
several  kinds  of  condition,  in  respect 
of  performance,  241-252 
impossible  conditions,  241-243 
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Performance — 

annexed  to  estates,  2il-242 
precedent,  241 
subsequent,  24:l-'2 
annexed  to  bonds,  242-'3 
strictness  in  performance  of  condi- 
tions, 253 
time  of  performance,  253-'4 
place  of  performance,  254-'5 
effect  of  performance  or  not,  255-'6 
circumstances  which  excuse,  256-259 
impossibility,  256-258 
default  or  act  of  other  party,  268- 
259 
relief  in  equity  against  failure  of,  259- 

263 
of  parol  contracts  for  lands,  771-775 

See  Part-Performance. 
of  contracts  for  sale,  &o.,  of  lands, 
782-811 

See  Speeiflc  Execution. 
of  written  contracts,  time  and  place 
changed  by  parol,  957 
Periods  of  limitation  to  title  for  lands, 
449,  497-505 

See  Limitation. 
Per  legem,  Anglim,  tenant,  103 
Per  mie  et  per  tout,  404,  947 
Permissive  waste,  543 
Perpetual  separation,  effect  of  decree  of, 
on  curtesy,  107 
on  dower,  120 
Perpetuities,  376-383 
objections  to,  376-'7 
period  prescribed,  370-383 
precise  period,  377 
considerations  which  led  to  its  adop- 
tion, 377 
limitations  too  remote,  378-383 
Perquisitio,  or  purchase,  title  by,  476- 

975     See  Purchase. 
Personal  representative,  of  trustee  to 

execute  trust,  215 
Personalty,  will  of  has  relation  to  testa^ 
tor's  death,  911 
will  of,  governed  by  to  (fomiciK.  912 
Per  totum  conjun^ctim  et  per  nihil  sepa- 

ratim,  404,  408 
Petition,  of  right,   in  case  of  wrongful 
escheat,  &c.,  480 
to  circuit  court,  when,  482 
circuit  court  of  Bichmond  city,  when, 
482 
Pignus,  278 

Piscary,  common  of,  13,  14 
Place,  where  rent  is  demandable,  &c. ,  53 
where   conditions  to  be   performed, 
254-'5 
Pledge,  or  pawn,  278 
estates  in,  277-330 
Plough-bote,  or  cart-bote,  91,  168 
Plurabty,  of  tenants  or  owners,  400-446 

See  Joint  tenancy,  &c. 
Poll-deed,  nature,  origin  of  name,  &o., 
589,  816-17 


Poor  man's  law,  822-'3 
Possession,  estates  in,  330 
of  one  joint-tenant  enures  to  all,  406 
so  of  one  tenant   in   common,   429- 

430 
so  of  one  co-parcener,  436 
unity  of,  in  joint-tenants,  404 
in  tenants  in  common,  428 
in  co-parceners,  435  > 

of  land,  one  element  of  title,  447 
right  of,  a  second  element,  447-449 
apparent,  448 
actual,  449 
delivery  of,  taking,  and  continuing  in 
"       possession,    acts  of   part-perform- 
ance, 772-'3 
effect  of,  as  to  statute  of  limitations, 
505-512 
See  Adverse  Possession,  and  Limitations, 
Statute  of. 
leases  of  the,  689-'90 
Possesdo  fratris,  'doctrine  of,  454 
Possessory      actions,      limitations     of, 

498,  600,  501-503 
Potior  conditio  est  defendentis,  601 
Powers,  to  seU,  purchaser's   responsi- 
bility  for  the  application  of  pur- 
chase-money, 209 
leases  under,  694-696 
advantage  of,  694     , 
applied  to  family  settlements,  694 
instrument    by  which  executed, 

694 
lands  to  be  included,  694-'5 
time  of  commencement,  694 
duration  of  lease,  695 
rent  to  be  reserved,  695 
clauses  and  covenants  required, 
G95-'6 
of  appointment  to  uses,  740-744 
nature  of,  740 
execution  of,  740-744 

mode  of  executing,  741-743 
strict    observance    of    power, 

741-'2 
by  will,  741-'2 
need   not    recite    the     power, 

742-'3 
estate  and   persons  must  con- 
form to  power,  743 
illusory  appointment,  743 
effect  of  execution  of,  743 
equitable  relief  against  defect  in 
execution  of,  74o-'44 
of  appointment  by  grant,  740-'41 
by  wiU,  741-'2,  910-920 
Prmdpe  guod  reddat,  in  Fine,  901 

in  Common  Recovery,  904 
Precatory,  trusts,  215 

devises  and  bequests,  970 
Precedent,    conditions,    224-'5,     22»S-'9, 
240-249 
strictness  in  performing,  253 
effect  of  performance,  256 
in  restraint  of  marriage,  247,  248-'9 
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Premises,  of  deed  of  conveyance,  629 
Prescription,  for  common,  9, 10,  11,  12, 
33,  15,  16 
for  way,  17,  18 

easements  and  aquatic  rights,  20 
title  by,  492-515 
nature  of  title  by,  492 
distinction  between  pvesaription  and 

custom,  492-494 
may  exist  in  Virginia,  493-'4 
the  several  subjects  of,  494-5 
rules  applicable  to,  495-497 
laid  in  tenant  of  fee,  <fec,,  49."i 
for  thing  which  may  pass  by  grant, 

495-'6 
not  for  a  thing  which   can  pass 

only  by  record,  496 
in  a  que  estate,  distinguished  from 

one  in  self,  &o.,  496 
not  for  what  is  of  common  rigid 

496 
title  by,  extinguished  by  unit^  of 
seisin.  496-'7 
doctrine  as  to  application  of  statute 
of  limitation  to  claims  for  lands, 
497-515 

doctrine  in  England,  497-499 
doctrine  as  to  application  of  Vir- 
ginia statute  of  limitations,  499- 
515 
statute  in  code  of  1819,  491)-ri(»l 
statute  in  force   1st   July,  1850, 

501 

statute  in  force  since  1850,501-515 

periods   of    limitation    to    the' 

several   remedies  for   lands, 

502-'3 

continual  claim  as  prolonging 

the  period,  503 
disabilities  of  plaintiff  as  pro- 
longing period,  503-'4 
descent  tolling  entry,  505 
possession  baring  entry,  505- 
512 
long,  505 

uninterrupted,  505 
honest,  505 
adverse,  506  512 
what  is  so,  506-508 
extent  of,  508-510 
cases  where  it  is  negatived, 
510-512 
See  Adverse  possession. 
effect    of    acquisition    of    new 

right,  512 
entry  required  to  preserve  right 

of  possession,  512-'13 
application  of  statute  to  suits 
in  equity,  513-515 
Presence,  of  testator  in  signing  wills,  91M 

in  attestation  of  wills,  917-920 
Presumption,  of  surrender  of  satisfied 
terms,  201 
of  abandonment  of  equity  of  redemp- 
tion, 301 -'2,  3U-'15 

67 


Presumption — 
of  payment  of  mortgage,  316-'17 
of  title  to  incorporeal  rights,  492-'3 
of  payment  of  bond,  758-'9 
Presumptive  heir,  454-'5 
Pretensed  titles,  conveyance  of ,  569-'70 
no  specific  execution  of  contract  to 

sell,  802-'3 
distinguished  from  equitable  titles,  803 
Preventing  dower,  modes  of,  142-155 

See  Dower. 
Primary-conveyances,  669-706 
See  Original  Oonm^ances. 
canons  of  descent,  456-464 
Primer  seisin,  64,  66,  08 
Priority,  of  dower  over  husband's  debts, 
155-157 
of  equities,  308-'14 
Private,  act  of  legislature  as  mode  of  as- 
surance, 891-895 
in  England,  891-894 
origin  of,  891-'2 
cases  wherein  used,  892-'3 
mode  of  enacting,  893-'94 
in  Virginia,  894-'5 
waters,  14,  20 
alluvion  on,  491 
islands  in,  492 
Private  ways,  16-22,     See  Wa^/s. 
Privity  of  estate,  in  releases,  707  '8,  709. 
710-'ll 
in  surrender,  713,  714 
confirmation,  717 
covenants  running  with  land,  722 
Privy  examination  oi  feme  covert,  15] -"2. 

844-847,  582-'3 
Probability  of  life,  123,  note  (a) 
Probate,  of  wills,  932-943 
what  it  is,  932 

necessity  and  advantage  of,  932-'3 
wills  of  chattels,  933 
wills  of  lands,  933 
within  what  time  to  be  submitted, 

933-'4 
by  whom,  934 
in  what  courts,  934-936 
in  what  manner,  936-942 

general   mode  of  proceeding,  936- 
937 
common  form,  936 
solemn  form,  936 
special  letters  of  administration, 

936 
curator,  936-'7 
e^joarte  proceeding,  937 
inter  partes,  937 
proof  to  be  offered,  937-941 
in  case  of  original  wills,  937-941 
of  wills  proved  abroad,  941 
effect  of,  941-943 
in  proceedings  ex  pnrte,  941-;it3 
inter  partes,  943 
disclaimer  of  title  by  devisee,  943 
court  of,  administration  in  of  dece- 
dent's real  estate.  758 
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Procreation,  -words  of  in  estates  tail,  80, 
81,  968-'9 
words  of  in  a  will,  968-'9 
Promissory  notes,  locality  of  as  to  pro- 
,    bate  of  wills,  935 
Proof,  of  deed  by  witnesses,  661-'2 

of  will,  937-941 
Proper  feuds,  58-60 
Property,  nature  and  origin  of,  1-4 
community  of,  impolitic,  2,  3 
in  open  sea,  light,  air,  &c.,  3 
real  and  personal  distinguished,  4 
real,  nature  and  several  kinds,  4-54 
tenure  by  which  holden,  54-71 

See  Tenures. 
estates  therein,  71-446 

See  Estates. 
title  thereto,  446-975 
mere  right  of,  449-451 
See  TitU. 
what  may  he  prescribed  for,  494-'5 
Propter  defectum  sanguinis,  escheat,  483 
Propter  delictum  tenentis,  escheat,  484 
Pro  turpi  causa,  considerations,  590-'91 

conditions,  244 
Public  waters,  13,  14,  20 

all  avion  and  islands  in,  491-'2 
Pur  autre  me,  estate,  88-'9,  488-490 

See  Estates  and  Occupancy. 
Purchase,  distinguished  from  descent, 
one  source  of  rule  in  Ifhelley's  case. 
345 
words  not  of,  341,  345-350 
words  or,  350-352 

by  one  joint-tenant  or  tenant  in  com- 
mon enure  to  all,  406-"7 
title  by,  that  is,by  act  of  partie3,476-975 
meaning  of  word  purchase,  476-'7 
when  words  of  purchase,  and  when 

of  limitation,  477 
difference  in  effect  betw'een  title  iy 
purchase,  and  by  descent,  477 
new  inheritable  quality  by  pur- 
chase, 477,  452 
purchase  carries  no  liability  for 
debts,  477,  452      . 
methods  of  acquiring  realj)roperty 
by  purchase,  476-975 
title  by  escheat,  477-488 
origin  and  nature  of,  477 
steps  to  consummate  title,  478- 
483 
the   escheator,   his   appoint- 
ment and  duties,  478-'9 
proceedings,  &c, ,  by  escheat- 
or, 479-'80 
redress  for  wrongful  escheat, 
480-483 
See  Escheat. 
circumstances  under  which  es- 
cheat occurs,  483-488 
in  England,  483^86 
in  Virginia,  486^88 
title  by  Occupancy,  488-492 
See  Occupancy. 


Purchase — 

nature  of,  488-'9 
doctrine  applicable  to  estates 
pur  anit/re  vie,  489-'90 
common  occupancy,  88,  489, 

490 
special  occupancy,  88-'9,  489, 
490 
doctrine  applicable  to  sole  cor- 
porations, 490 
doctrine  applicable  to  aUavion, 
and  to  new  islands,  491-'2 
ihAeh-^  prescrvption,  492-515 
See  Prescription. 
nature  of,  492 
distinction  hetvieenprescription 

and  custom,  492-494 
things  which  may  be  prescribed 

for,  494-'6 
doctrine  applicable  to  title  by 
prescription,  495-497 
laid  in  tenant  of  fee-simple, 

495 
not  for  things  which  pass  not 

by  grant,  495-'6 
not  for  things  which  pass  only 

by  record,  496 
in  a  que  estate,  &c.;  or  in  self 

and  ancestors,  496 
not  for  that  which  is  of  com- 
mon right,  496 
extinguished    by    unity    of 
seisin,  496-'7 
doctrine  as  to  application  of  sta- 
tute of  limitations  to  claims 
for  lands,  497-515 
in  England,  497-499 
in  Virginia,  499-515 
See  JJ/mitaUons,  Statnite  of. 
title  \ij  forfeiture,  515-563 

See  Forfeiture. 

title  by  alienation,  563-975 

See  Alienation. 

Purchaser,  joint,  trust  implied  in  favor 

of,  192-'3 

protected  by  trust  terms,  when,  200 

of  trust-subject,  with  notice,  is  liable 

as  trustee,  202 
without  notice,  when  protected,  202- 

204 
obligation  of  to  see  to  application  of 

purchase-money,  207-'8 
collusion  of  with  trustee,  209-']  0 
of  chattels,  from  personal  representa- 
tive, 210 
at  creditor's  sale,  with  notice,   pro- 
tected, 616-'17 
conveyance  to  prejudice  of,  617-622 
See  Frauds  and  Fraudulent  Conteyanees. 
subsequent,  must  be  for  value,  621 
at  judicial  sale,  protected  as  the  cred- 
itor, 621 
who  is  a  purchaser,  875-'6 
what  sort  of  a  one  is  protected,876-890 
complete  by  payment,  &c.,  877-879 
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Purchaser — 

without  notice,  879-890 
Purchase-money,  obligation  of  purchaser 
to  see  to  application  of,  207-210 
obligation  in  case  of  powers  to  sell, 

209 
payment  of,  not  act  of  part-perform- 
ance, 775 
payment  of,  needful  in  order  to  mate 
complete  purchaser,  877-'8 
Pur  mie  et  pur  tout,  404,  947 
Qualifications,  of  interest  in  real  pro- 
perty, 176-330 
uses,  176-184.     See  Uses- 
trusts,  184^224.     See  Trusts, 
conditions,  224-330.     See  Conditions, 
Qualified  fees,  77 
Quando  res  non  valet  ut   ago,   valeat 

quantum  valere  potest,  949 
Quantity,  mistake  in,  in  conveyances  of 
land,  625-G27 
mis-description  of,  effect  on  specific 
execution  of  contracts  for  land, 
■    791-79C 
estimated,  793 

specified  number  of  acres,  793-'4 
in  gross,  794-796 
Quarentine,  widow's,  135-'6 
Que-estate,  prescribing  in  a,  495 
Quia    emptores,    statute    of,    effect    on 
rents,  38^0 
effect  on  alienation,  566 
Quiet  enjoyment,  covenant  of,  642,  645 
of  term  by  lessee,  covenant  for,  700, 
836 
Qui  Imret  in  liiera,  Timret  in  cortice,  950 
Qui  prior  in  tempore,  potior  est  in  jure, 

877 
Quit-rents,  71 

Quod  ultima  voluntas  testatoris,  perim- 

plenda  est  secundum  intentionem,  962 

Quotas  of  Mut.  Assur.  Soc.lien  for,  849 

Quoties   in  verbis  nulla  est  ambiguiias. 

Hi  nulla  expositio,  950 
Quo  warranto,  to  remove  officer,  27-'8 

to  redress  usurpation  of  franchise,  30 
Kail-roads,  canals,  &c. ,  dower  in,  128 
Kasure,  of  writings,  effect  of,  662-6G5 

See  Interlineation. 
Beading,  deed  of  conveyance,  651 
Heal  property.     See  Property. 
Rebutter,  remedy  on  warranty,   636-'7, 

634,  631 
Recital,  of  facts  in  writing,  disproved 

by  parol,  957 
Recognitors,  674 
Recognizances,  760-762 
defeazance,  762 

locality  of,  with  a  view  to  probate  of 
wills,  935 
Recommendatory,  trusts,  215 
Record,  what  arises  by  matter  of,  not 
subject  of  prescription,  496 
alienation  by  matter  of,  890-906 
private  act  of  legislature,  891-895 


Record — 

Commonwealth's  grants,  895-900 
fines,  900-903 

common  recoveries,  903-906 
debts  of,  locality  of  as  to  probate  of 
wills,  935 
Recordation.     See  Registry. 
Recovery,  common,   as  bar  to  estates- 
tail,  83 
by  title    paramount,  bar  to    dower, 

142-'3 
on  ancient  warranty,  636 
on  modem  covenant  of  title,  650 
common,  mode  of  conveyance  of  re- 
cord, 903-906 
Reddendum,   in  deeds  of  conveyance, 

630 
Re-delivery,  of  deed,  effect,  658-'9 
Redemption,  equity  of,  280-285 
See  Equity  of  Redemption. 
Re-entry,  as  remedy  for  rent,  54,  680-'81 
of  grantor  or  his  heirs,  for  condition 

broken,  229-'30 
manner  in  which   grantor  is  seised, 

upon  it,  230 
effect  of,  as  to  subsequent  limitation, 

230 
to  whom  right  of  must  be  reserved, 

235-'6 
right  of,  in  case  of  assignment  of  re- 
version, 236-'7 
effect  of,  when  made,  237 
mode  of  making,  237-239 

doctrine  at  common  law,  237-'8 
doctrine    by  statute    in    Virginia, 
238-'9 
as  to  re-entry  by  grantor,  &c., 

238 
as  to  right  to  redeem,  238-'9 
as  to  actual  re-entry,  239 
covenant  for,  in  leases,  836-'7 
Registration,  of  writings .    See  Registry. 
Registry,  of  conveyances,  in  Virginia, 
&c.,  158-'9 
proof  of  delivery  otconveyance,  657-'8 
of  married  woman's  conveyance  and 

acknowledgment,  847 
of    conveyances    and  other  transac- 
actions  touching  property,  847- 
890 
no  registry  at  common  law,  but  no- 
toriety of  Vifoery  of  seisin,  and  en- 
try, 847 
first  essay  towards  the  policy  of,  in 

England,  847-'8 
policy'  frustrated  by  lease  and  re- 
base,  848 
Blackatone's  depreciation,  848 
Stat.  2  and  3  Anne,  c.  4,  848-'9 
system  of,  in  Virginia,  849-890 
conveyances  and  other  transao- 
aotions  within  the  registry  laws, 
849-'50 
effect  of  non-registry  where  regis- 
try is  required,  851-'2 
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Registry — 

in  what  office  to  be  made,  853-854 
as  to  real  property,  852 
as  to  personal  property,  853 
within  what  time  to  be  made, 
854-861 
history  of  registration  laws  as 
to  time  for  registration,  854- 
861 

time  at  present,  858-861 
transactions  taking  effect 
from  registration,  858-'9 
transactions  whose    regis- 
tration relates  back,  869- 
861 
modes  of  authenticating  transac- 
tions for  registration,   861- 
865 
conveyances  of  married  women, 

861 
of  parsons,  not  married  women, 
861  -865 
proof  by  two  witnesses,  861-'2 
acknowledgment  by  parties, 

862-'3 
proof  of  official  character  of 
authority,  863-'4 
duty  of  clerk  of  Court  of  Regis- 
try, 865 
effect  of  registration  where  regis- 
tration required,  866-890 
general  effect,  866-871 
provisions  of  statute,  866-'7 
admitting    to    registry   is   a 
ministerial  act,  and  is  en- 
forced   by  a    mandamus, 
867-'8 
if  not  legally  done,  of  no  ef- 
fect, 867-'8 
unless  both  parties  claim  un- 
der the  deed,  868-870 
certificate  of  registry  on  deed, 
effect,  870-'71 
in  respect    to   parties    to  the 

writing,  871 
in  respect  to  creditors,  871-890 

what  creditors,  871-875 
in  respect  to  purchasers,  875- 
890 
who  are  purchasers,  875-'6 
what    purchasers   protected, 
876-'7     , 
complete   purchaser,   877- 

879 
without  notice,  879-890 
of  wiUs,  932-943 

See  Probate. 
Eelease  of  dower  by  widow,  144* 

to  one  joint-tenant,  enures  to  all,  406 
proper    conveyance,    between    joint- 
tenants,  407 
as  a  secondary  conveyance,  706-712 
nature  bf,  706 
proper  words,  706-831 
several  ways  of  enuring,  707-712 


I  Kelease — 

passing  a  right,  707-709 
I  nature  and  principles,  707-'8 

I  several  instances,  708-'9 

disseisee  to  disseisor,  708 
disseisee  to  one  of  two  joint 

disseisors,  708 
disseisee  to  one  of  two  joint 
feoffees  of  disseisor,  708-'9 
passing  an  estate,  709-'10 
nature  and  principles,  709 
joint-tenants  and  co-parceners, 
709 
^  not  tenants  in  common,  709-'10 

enlarging  estate,  710-'ll 
nature  of,  710 

circumstances  necessary,  710- 
711 
extinguishing  a  right,  711-'12 
reason  of  its  so  operating,  711 
instances,  711 
by  entry  and  feoffment,  708 
as  a  grant,  709,  710,  711 
to  one  of  several  joint-obligors,  751 
Belief,  incident  of  feuds,  64,  66,  68,  70 
KeUnquishment  of  dower  by  wife,  150- 

152 
Eemainder,  limitation  of  estate  for  years 
by  way  of,  165-'6 
definition  of,  331 
examples,  331 

essential  characteristics  of,  332-336 
precedent    particular    estate.    &c., 

332-334 
created  by  same  conveyance,  and  at 
same  time,  as  particular  estate, 
334 
must  vest  in  right  dxiring  continu- 
ance of  particular  estate,  334-'6 
can  be  none  after  fee-simple,  335, 
336 
upon  a  double  contingency,  72, 

336 
executory  limitation,  336 
several  species  of  remainders,  336-364 
vested,  337 
contingent,  337-364 

definition  and  instances  of,  337-'8 
several  classes  of,  338-352 

depending   on   contingent   de- 
termination of  particular  es- 
tate, 338 
depending  on  collateral  contin- 
gency, 338 
depending  on  event  not  sure  to 
happen,    during    continu- 
ance of   particular  estate, 
339 
instances  of,  339 
exception  to  third  class,  339 
limited  to  persons  not  in  being 
or  not  ascertained,  339-352 
instances  of,  339-'40 
exceptions   to   fourth   class, 
340-352 
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Remainder — 

to  heirs  of  grantor,  340 
heirs  now  limng,  &c.,  341 
heirs  of  particular  tenant 
oi  freehold,  341-352 
See  Rule  in  Shelley's  case. 

precise  terms  of  rule,  341 
circiunstauces  necessary, 
342,  343 
estate   of  freehold  in 

ancestor,  342 
same  conveyance,  342 
interest     in     ancestor 
and    heir    of    same 
C[uality,  342 
lieirs  used  in  technical 
sense,  343 
reasons  of  policy  for  rule, 
343-345 
to  preserve  feudal  in- 
cidents, 343 
iiiheritance     not      in 

abeyance,  344 
inheritance  alienable, 

344 
distinction,     descent, 
and  purchase,  345 
effect  of  rule,  345 
application  of  rula  345- 
352 
when  applies,  345-350  . 
applies  not,  350-352 
doctrine  in  Virginia  as  to 
rule,  362 
certain  general  principles  appli- 
cable to  contingent  remain- 
ders, 352-361 
character  of  particular  estate,  353 
when  remainder  must  vest  in 

interest,  353 
nature  of  contingency  on  which 
limited,  353-357 
dependent  on  illegal  event, 

353,  354 
remoteness  of  contingency, 

354 
contingency    defeating  par- 
ticular estate,  355-357 
words  of  time  and  not  of 
contingency,  357 
disposition  of  inheritance  pend- 
ing contingency,  357-359 
effect  of  intervention  of  con- 
tingent  remainder   between 
particular  estate  and  remain- 
der over,  359 
effect  of  contingency  on  ulte- 
rior limitations,  359-361 
transmissibUity  of  contingent 
remainders,  361-'2 
doctrine  as  to  destruction  of,  362- 
364 
modes  of  destruction,  363-'4 
method  of  preventing  destruc- 
tion in  England,  364 


Remainder — 

in  Virginia,  364 
cross,  as  between  tenants  in  com- 
mon, 431 
cross,    Jy   implication,    in    will, 
971-975 
Remedies  for  dower,  138-140 
of  mortgagee  for  his  money,  316-324 
effect  of  lapse  of  time  on,  316-'17 
at  law,  317-818 
action  for  the  money,  317 
action  of  ejectment,  317-'18 
taking  possession,  &o.,  318 
sale  by  mortgagee,  318 
in  equity,  318-324 
parties  to  bill  to  foreclose,  319 
decree  of  foreclosure,  319-323 
costs  in  bills  to  redeem  or  fore- 
close, 323-'4 
for  persons  aggrieved  by  wrongful  es- 
cheat, 480-'81 
for  waste,  554-563.     See  Waste. 
upon  contracts  for  sale  or  lease  of 
lands,  777-815 
action  at  law,  777-782 
suit  in  equity,  782-815 
for  specific  execution,  783-811 
to  cancel  or  rescind,  811-815 
mutuality  of,  as  to  specific  execution, 
787-789 
Remoteness,  of  future  limitations,  376- 
383,  385-'6 
limit  of,  376-'7,  891-'2 
doctrine  in  Virginia  as  to,  393,  395- 

399 
instances  of   limitations  too  remote, 

378-'9 
of  devise  avoids  it,  946 
Rent,  31-54 

definition  of  rent  proper,  32 
qualities  of,  32  to  34 
several  sorts  of,  34-40 
according  to  its  original  nature,  34, 
35 
rent  proper  or  reserved,  35 
rent  improper  or  granted,  35 
according  lo  existing  character,  35- 
40 
rent-service,  35-38 
definition  of,  86 
circumstances    necessary,    3(;, 

37 
origin  of  term,  36 
characteristics,  36-37 
arises  by  reservation,  36 
supposes  tenure  and  reversion 

36 
remedy  by  distress, &c., 36-37 
original  reason  for  distress, 

36 
modern   reason,  and   doc- 
trine in  Virginia,  36,  37 
rent-charge,  38-40 
definition  of,  38 
modes  of  creating,  38-40 
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Bent — 


reservation,  if  no  reeertkm. 


grant,  39 
with  clause  of  distress,  39 
without  it,  for  owelty,  &c., 
39 
rent-seek,  40 
definition,  40 
modes  of  creating,  40 
out  of  what  may  issue,  and  how  re- 
served, 41 
terms  of  reservation,  42  • 
time  for  payment,  42,  43 
person  to  whom  rent  should  be  reserved 

payable,  43,  44 
to  whom  rent  is  payable,  44-47 
general  rule  for  limitation  of,  44, 

45 
as  between  heir  and  personal  repre- 
sentative, 44,  45-47 
estate  which  may  be  had  in  it,  and  in- 
cidents, 47 
in  rent-service,  47 
in  rent-charge  and  rent-seek,  47 
apportionment  of  rents,  48-53 
general  doctrine,  48 
rent  extmet,  49-50 
granted,  49 
reserved,  49,  50 
rent  apportion>ed,  50-53 
granted,  50 
reserved,  51 
rent  not  abated,  52,  53 
granted,  52 
reserved,  52,  53 
manner  of  apportionment,  53 
assignment  of,  53 
place  where  demandable  and  payable, 

53 
remedies  for,  53,  54 
dower  in,  126-'7 
accompanying  assignment  of  dower, 

141-'2 
covenant  to  pay,  in  leases  for  years. 

167 
incident  to  reversion,  366 
reservation  of,  incident  to  leases,  680 
terms  of,  680 

re-entry  for  non  payment,  680-'81 
covenants  to  pay,  in  lease,  835 
Kepairs,  of  way,  19 
covenant  for  in  lease  for  years,  167, 

835-'6 
of  premises,   as  between  tenants  in 

common,  430 
lessor  not  bound  to  make,  682 
Eepresentation,   in    descent    of    lands 
460-'6 
in  Virginia,  472-474 
Ee-publication,  of  wills,  930-932 

doctrine  of,  prior  to  stat.  29  Car.  II, 

c.  3,  930-'81 
doctrine  by  statute  in  Virginia,  931-'2 
express  and  constructive,  931 


Ke-publioation — 

effect  of  revocation  of  revoking  will, 

931-'2 
two-fold  effect  of,  932 
Repugnancy,  in    clauses   of  wills   and 
deeds,  954-'5 
in  conditions,  249-252 
Repugnant  conditions,  249-252 

clauses  in  deeds  and  in  wills,  9S4-'5 
Rescission,   of  contracts   for  land,   in 
equity,  811-815 
apphoation  for,  addressed  to  discre- 
tion of  court,  811 
,    grounds  of,  in  equity,  811 
cases  for,  811-815 
not  partial,  but  complete,  811 
for  fraud  or  mistake,  811-815 
instances  of  mistake,  811-'12 
instances  of  fraud,  812-815 

actual  framd,  plaintiff  non-par- 
ticipant, 812 
const/ritctwe  frcmd,  against  public 
policy,     plaintiff    non-partici- 
pant, 813 
against    public    policy,   plaintiff 

participant,  813 
constructive  fraud,  all  participant, 
but  not  in  pari  delicto,  813-'14 
Reservation,  way  by,  17 
of  J»nt,  out  of  what  subjects,  41 
on  what  conveyances,  41 
in  what  terms,  42-43 
to  what  persons,  43-47 
Restraining  statutes,  689 
Restraint,  of  trade,  conditions  in,  244 

of  marriage,  245-249 
Resulting,  uses,  and  uses  by  implication, 
183 
trusts,  189-'90 
Reversion  365-369 
nature  of,  365 
incidents,  366 
fealty,  366 
rent,  366 
reasons  for  dislinguishing  reversions 

from  remainders,  367 
assistance  to  reversioners,  367 
merger  of  particular  estate,  368,  369 
nature  of  merger,  368 
circumstances  necessary  for  merger, 

368,  369 
effect  of  concurrence  of  law  and 
equity,  369 
in  lessor,  necessary  to  a  lease,  679 
leases  of  the,  690 

assignee  of,  right  to  rent,  681,  682 
rights  and  iSbilities  of,  723,  724 
Reversionary,  interest,  leases   by  way 

of,  690 
Reversioners,  catching  bargains  with, 

622-624 
Revocable,  uses,  182-'3,  739 

wills,  907,  922 
Revocation,  of  uses,  182-'3,  739 
of  grants,  749 
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Kevocation — 
of  wills,  922-930 

belongs  to  wills  by  their  natiu-e,  922 
express,  923-927 
statute  concerning,  923 
subsequent  will  or  codicil,  923-'4 
declaration  in  writing,  924:-'5 
cutting,  tearing,  &o.,  925-927 
,      implied,  927-930 

in  England,  by  construction  of  stat- 
ute, 927-'8 
in  Virginia,  by  terms  of  statute,  928- 
930 
marriage,  928-'9 

birth  of  subsequent  child,  929-'30 
statutory  prt)vision,  929 
where  no  child  at  date  of  will, 

929-'30 
where  there  is  a  child,  930 
Bight  of  entry  or  of  action,  not  suffi- 
cient for  curtesy,  109 
sufficient  for    dower   in  Virginia, 

121-'2,  157 
petition  of  for  wrongful  escheat,  480 
writ  of,  497-'8,  499,  500 
See  Writ  of  Sight. 
naked,  unaooompanied  by  possession, 
not   alienable  at  common  law,  569 
naked,  alienable  in  Virginia,  570 
of  lessor,  681-'2 

to  assign  the  reversion,  681-"2' 

to  rent  without  abatement,  when, 

682 
to  sundry  forfeitures  ,682 
of  lessee,  684-'5 

to  assign  or  under-let,  684-'5 
to  be  defended  in  possession,  685 
not  to  be  evicted  by  lessor,  683,  685 
to  use  the  premises,  685 
Riparian,  rights,  20 

towing  on  river  banks,  20 
ownership,  20 
navigable  or  public  waters,  20,  22 
private  waters,  20,  22 
rights  to  use  running  waters,  22 
Rivers.     See  Riparian  Bights. 
public  or  navigable,  13,  14,  20 
private,  14,  20 

alluvion,  and  new  islands,  ownership 
of,  491-'2 
Eule  in  Shelley's  case,  341-352 

nature,  and  precise  terms  of,  341-'2 
circumstances  which    must    concur, 
•342-'3 
estates  of  freehold  in  ancestor,  342 
ancestor  and  heirs  to  take  by  same 

conveyance,  342 
limitations  to  ancestor,  and  heirs, 
of  same   quality,   both  legal  or 
both  equitable,  342 
heirs,  &e.,  must  be  used  in  technical 
sense,  343 
reasons  and  policy  of,  343-345 
to  preserve  feudal  incidents  to  the 
lord,  343 


Kule  in  Shelley's  case — 

prevent  inheritance  from  being  in 

abeyance,  344 
prevent  non-alienability  of  inheri- 
tance, 344-'5 
preserve  distinction,   descent   and 
purchase,  345 
effect  of,  346 
application  of,  345-352 
cases  where  it  applies,  345-350 
cases  where  it  applies  not,  350-352 
doctrine  in  Virginia,  as  to,  352 
Sale,  of  office,  25 
of  trust  subject,  trustee's  duty  as  to 
222-224 

See  Trustee. 
power    of,    reserved    to  mortgagee, 

295-'6 
of  lauds,  feudal  restrictions  on,  564- 

565 
relaxation  of  restrictions  on,  566-569 
in  England,  565-567 
in  Virginia,  567-569 
as  to  absolute  sales,  567-'8,  763 
charging  lands,  568 
devising  lands,  568-'9,  764 
of  lands,  contracts  for,  763-'4,  764-815 

See  Contracts. 
of  lands,  conveyances,  815-890 . 
See  Conveyances. 
Scheduled  debts,  purchaser    of    trust- 
subject,  obligation  as  to,  207- '8 
Scroll,  when  a  seal,  588,  653-'4,  765-'6 
Scutage,  tenure  by,  60 
Sea,  light,  air,  &c.,  not  capable  of  ap- 

propriationj  3 
Seal,  to  deed,  what  it  is,  588,  653-'4 
required  to  a  deed,  651-656 
origin  of  sealing,  661-'2 
nature  of  a  seal,  652-'3 

at  common  law,  652- '3,  755-'6 
in   Virginia,    by   statute,   653-'4, 
756 
authority  to  affix,  654-'5,  756-'7 
breaking  off  or  defacing,  665- '6 
cancelling  deed,  666 
one,  for  several  obligors,  756 
to  a  will,  not  needful,  ,914 
Secondary  conveyances,  706-725 
nature  of,  in  general,  706 
several  kinds,  706-725 
release,  706-712.     ^ee<Itelease. 
nature  of,  706 
proper  words  of,  706-'7 
several  ways  of  enuring,  707-712 
passing  a  right,  707-709 
passing  an-  estate,  709-'10 
enlargmg  estate,  710-'ll 
extinguishing  a  right,  711-'l2 
may  operate  as  a  grant,  709,  710 
711 
surrender,  712-716.   See  Surrender. 
nature  and  definition  of,  712 
appropriate  words  of,  712 
ciroumscanoss  required,  712-714 
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Secondary  oonveyanoes — 

in  law,  doctrine  of,  714-'15 
effect  of,  715-'16 
confirmation,  716-718 

See  Confirmation. 
assignment,  718-724 


defeazance,  724:-'5 

See  Defeasance. 
Securities,  for  money,  estates  on  condi- 
tion, 263-330 
estates  on  condition,  by  compulsory 
process,  263-277 
elegit,  and  other  judicial  liens,  263- 
277 
elegit,  268-274 
other  judicial  liens,  274-276 
statute-merchant,  276-'7 
statute-staple,  277 
estates  on  condition  by  assent  of  par- 
ties, 277-330 
in  vivo  vadio,  277 

in  mortuo  vadio,  or  mortgage,  277- 
330 

See  Mortgage. 
deed  of  trust,  285-295 

substitute  in  Virginia  for  mort- 
gage, 285 
advantage  over  mortgage,  285 
reasonfor  allowing  summary  sale 

by  trustee,  285-'6 
trustee's  duty  and  compensation, 
286-288 
duty,  286-'7 

general  principles  of,  286 

mode  of  sale,  286 

trustee    forbearing    to  sell, 

286-'7 
distribution  of  proceeds  of 
sale,  287 
compensation,  287-'8 
intervention  of  equity,  g88-295 
at  instance  of  trustee,  or  of  c. 

q.  t.,  288 
when  title  to  trust  subject  is 

clouded,  288 
when  amount  of  debt  is  doubt- 
ful, 288 
where  there  is  no  trustee,  288- 

289 
where  debtor  dies,  290 
where  usury  is  alleged,  291-295 
Seignory,  inalienable  without  tenant's 

consent,  60 
Seisin,  unity  of,  extinguishes  incorpo- 
real rights,  19,  496-'7 
livery  of,  to  pass  freehold,  71,  158 
what  required  for  curtesy,  107-1 10 


what  required  for  dower,|120-133 
See  Dower. 

for  uses,  181-'2 
Sminafadt  stipitem,  456 
Separate  estate,  of  wife,  576-579 

creature  of  equity,  576-'7 


Separate  estate — 
alienation  of,  577-'8,  839 
chattels,  577,  839 
realty,  577-'8,  839 
charging  with  debts,  578-'9 
devise,  911 
Sergeanty,  grand  and  petit,  65,  67 
Services,  feudal,  by  tenant,  36,  59 
Servitium,   magnum,  and  pa/n>um,  65, 

67 
Sermtium  scuU,  66 
Several,  bonds,  750-'51 
Severalty,  estates  in,  400 
Severance,  of  jointure  between  joint- 
*'      tenants,  411-425 
modes  of,  411— t2b 
destruction  of  unit^  of  title,  as  by 

sale,  &c.,  of  one  part,  411-'12 
destruction  of  unity  of  time,  413 
destruction  of  unity  of  possession, 
413-425 
partition,  by  common   consent, 

413-'14 
partition  by  compulsion,  414-425 
doctrine  at  common  law,  414 
doctrine  by  statute,  414-425 
writ  of  partition,,415-'16 
bill  in  equity,  416^25 
tenants  in  common,  431-433 

uniting  all  interests  in  one  tenant, 

'432 
partitions,  432-'3 
co-parceners,  433-446 
sale,  &c. ,  of  one  or  more  shares, 

438 
union  of  shares  in  hands  of  one, 

438-'9 
partition,  439-446 
mode  of,  439-442 
by  consent,  439-441 
by  compulsion,  441-'2 
writ  of  partition,  441 
bill  in  equity,  442  , 
incidents  to  partition,  442-446 
mutual  implied  warranty,  442 
doctrine  of  hotch-pot,  443-446 
at  common  law,  443 
by  statute  in  Virginia,  443- 
446 
Shares,  letting  lands  on,  159 
Shawe,  5 
Shelley's  case,  341-352.      See  Sule  in 

Shelley's  Case, 
Sheriffalty,  deputation  of,  26 
Shifting,  uses,  371-'2,  738-'9 
grants,  371-'2,  738-'9,  749 
devises,  371-'2,  738-'9 
Shrubbery,  destruction  of,  544 
Sigillum,  est  cera  impressa,  588 
Signature,  under  stat.  frauds,  768-770 
to  wills,  913-'14 

■vihere  placed,  913-'1+ 
object  of  requiring,  913-'14 
acknowledgment  of,  938,  939 
Signing,  of  a  deed,  652 
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Signing— 

under  statute  parol  agreements,  767, 

768-770 
by  husband  and  wife,  required,  840 
Simony,  forfeiture  by,  527 
Simple  contract,  locality  of  as  to  probate 

of  will,  935  , 
Simplex  obligatio,  749.     See  Obligation. 
Bine  impetitione  vasU,  estates  tail,  84 
tenant  in  tail  after  possibility,  &c., 
102 
Single  bill,  749.     See  Obligation. 
Situation  of  lands,  effect  of  mis-desorip- 

tion,  791-'2 
Socage,  free  and  common,  62,  66-68 
tenures,  66-68  ;  viUein-socage,  70 
lands,  will  of,  909 
Soldiers  in    actual    service,   wills    of, 

921-'2 
Sole-seisin,  as  to  curtesy,*  109 

as  to  dower,  121 
Special  administration,  936-'7 
custom,  alienation  by,  906 
occupancy,  489 
tail,  80 
warranty,  649 
Specialty,   or  bond,   750,     See  Obliga- 
tion. 
Specific  execution,  of  parol  contracts  for 
lands,  770-776 

See  Part-performance. 
of  contracts  for  lands,  783-811 
ground  of  jurisdiction  of  equity,  783 
cases  wherein  jurisdiction  exists,  783 
action  at  law  lost   by  default  of 

plaintiff,  783 
contract  not  in  writing  by  frfiud  of 

opposite  party,  783 
damages  constitute  inadequate  re- 
dress, 783 
contract  partly  performed,  783 
application  addressed  to  discretion  of 

court,  784 
circumstances   under   which  specific 
execution  decreed,  784r-811 
contract  must  be  as  law  prescribes, 

171  writing,  &o.,  784 
competent  parties,  784-786 
infants,  insane  and  fem£S  covert, 

785-'6 
husband  of  feme  covert,  785-'6 
feme  covert  as  to  separate  estate, 
786 
contract  certain,  definite,  equal  and 
fair,  and  founded  on  val.  cons. , 
786-811 
clear  proof,  786-'7 
certainty  and  definitenees,  786-'7 
equal,  fair,  and  valuable  conside- 
ration, 787-811 
want  of  mutuality,  787-789 
case  of  fem^  covert,  787 
infant,  787-'8 

signed  by   one   party  only, 
788 

68 


Specific — 

fraud,  788 
fraud,  &e.,  789-791 
mis-representation,  &c. ,  791-796 
of  title,  792 
quantity,  792-796 
estimated,  793 
named,  793-'4 
tract  in  gross,  794-796 
mistake  or  surprise,  796-''7 
no  consideration,  or  inadequate 

one,  797-801 
illegality   of   stipulation,    801- 
804 
contrary   to   policy   of    law, 

801-804 
in  fraud  of  a  power,  801 
involving  coercion  of  wife, 

801-'2 
property  not  vendor's  own, 

802 
pretensed  title,  802- '3 
division  of  living  father's  es- 
tate, 803 
unreasonable  delay,  804-811 
time  not  generally  essential, 

804 
may  be  made  so,  804-'5 
in  discretion  of  court,  805 
applicant  must  be  ready  and 

prompt,  805-'6 
subject     variable    in    value, 

806 
great  delay  and  notice,  807, 

808 
af|er  action  for  damages,  808 
possessor  of  equitable  estate, 

808-'9 
defective  title  of  vendor,  809 
indemnity,  when,  810 
compensation,  810 
rescission,  810 
inquiry  into  title,  810-'ll 
Spiritual  ascendency,  effect,  597 
Spoliation,  of  writings,  663 
Springing,  uses,  371,  738- '9 
grants,  749 
devises,  371,  749 
limitations,  371 
Stamps,  for  deeds  of  conveyance,  628 
Statute,  12   Car.    II,   c.   24,    abolishing 
feudal  burdens,  66,  566,  630 
touching  public  waters,  13,  14,  20 
abolishing  feudal  tenures  in  Virginia, 

71,  630 
doing  away  with  word  heirs,  &c.,  in 
conveyances,  in  Virginia,  '7o-'6,  393, 
629-'30 
abolishing    forfeiture    for    crime    in 

Virginia,  76,  516 
touching  drains,  21 
touching  offices,  25-28 
de  donis  conditionaMims,  79 
allowing  alienation  of  estates-tail  in, 
England,  88-85 
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Statute — 

touching  estates-tail  in  Virginia,  85-87, 

392-'3 
touching  occupancy,  89,  434,  489 -'90 
touching  apportionment  of  rents,  49, 

52 
touching  emblements  in  Virginia,  96- 

99,  169 
touching  torticms  conveyances  in  Vir- 
ginia, 100,  226,  362,  368,  407,  526, 

675,  688 
touching  waste  in  Virginia,  101,  169, 

172,  548,  549-'50,  560 
touching  attachment  for  rent,  54 
touching  void  marriages,  &c. ,  in  Vir-<i 

ginia,  104,  118-'19 
touching  effect  of  divorce  a  mensa, 

&,c.,  in  Virginia,  107,  120,  580 
dispensing  with  actual  livery  of  seisin, 

411,  115,  165,  330-'31,  369 
defining  dower  in  Virginia,  117 
abolishing  survivorship,  as  between 

joint-tenants,  <S.c.,  121,  410-'ll 
giving  dower  in  rights  of  entry,  &e. , 

in  Virginia,  12] -'2,  126 
giving   dower  in  surplus  after   fore- 
closure, &c.,  in  Virginia,  123 
touching  estimate  of  value  in  assign- 
ing dower  in  Virginia,  135 
touching  widow's  quarentine,  135-'6 
touching  damages  to  dowress,  20  Hen. 

ni,  Stat,  of  Merton,  &c.,  139, 140-'41 
allowing  bill  in  equity  for  dower  in 

Virginia,  140 
allowing  ejectment  for  dower,  140 
allowing  motion  by  heir,  140 
touching  mode  of  assigmnent,  141 
touching  collusive  assignment,  141-'2 

148 
touching  aliens  holding  lands,  143, 

524,  588,  698 
touching  satisfied  terms,  145,  201 
giving  dower  in  trust  estates,  122,  147, 

285 
giving  dower  in    joint-estates,    146, 

488 
partially    doing    away  with   rule  in 

Shelley's  ease,  148,  149,  394 
substituting  fine  and  recovery  by  deed 

in  England,  150 
allowing  married  women  to  convey, 

151,  152,  581-'2,  696,  785,  838,  847 
touching  jointure,  1.53-155 
29  Car.  II,  c.  3,  frauds  and  perjuries, 

158, 188,  566,  567,  568-'9,  586,763-'4, 

921,  922-928 
touching  contracts  for  lands,  159,  587, 

700,  763-770 
24  Geo.  II,  c.  23,  changing  the  style, 

161 
touching  word  month,  162 
touching  fractions  of  a  day,  162 
touching  computation  of  time,  163 
touching  covenants  of  title,  166-'7,640, 

641,  643-649,  700,  701,  722,  830-837 


Statute — 
touching  notice  to  tenants  to  quit, Ac, 

174 
touching  distresses  for  rent,  37,  44, 

53-'4 
touching  tenant  by  sufferance,  175-'6 
50  Edw.  Ill,  c.  6,  touching  uses,  177 
15  Bich.  II,  c.  5,  touching  uses,  177 
27  Hen.  VIII,  c.  10,  to  abolish  uses, 

179,  180-183,  725-744 
1  Kich.  Ill,  c.  5,  touching  uses,  179 

touching  uses  in  Virginia,  i83-'4, 

187,  188,  725-748 
doing  away  with  vendor's  lien,  190, 

299 
touching  trust-estates,  and  liabilities 

thereof,  196,  202 
allowing  defence  to  ejectment  by  equi- 
table owner,  198,  317-'18,  329-'30 
subjecting  ttusts  to  escheat,  204 
touching  escheat,  478-488 
substituting  trustees,  205-'6,  214-'15, 

289-'90 
touching    compensation   to  trustees, 

212,  288 
touching  educational  trusts,   217-'18, 

658 
touching  duty  of  trustees,  220-'21,223, 

224,  291  / 

touching  forfeiture  of  office,  225 
of  Marlebridge,  52  Hen.  Ill,  c.  23,  as 

to  waste,  227,  546,  549,  558, 
of  Gloucester,  6  Edw.  I,  o.  5,  as  to 

waste,  547,  549,  558 
touching  waste  in  Virginia,  227,  548, 

550,  555-'6,  560 

31  Hen.  VIII,  c.  18,  and  32  Hen.  VIII, 
c.  34,  as  to  assignees  of  reversion, 
■237,  682,  699 

as  to  assignees  of  reversion  in  Vir- 
ginia, 287,  682,, 684,  699 

touching  re-entry  into  lands,  238 

13  Edw.  I,  c.  18,  as  to  eUgit,  263-265, 
566 

touching  subjection  of  decedent's 
lands  to  debts,  267,  305,  367,  757-'8 

touching  order  of  subjecting  purcha- 
ser, 268 

32  Hen.  VIII,  c.  5,  touching  elegit, 
269 

touching  lien  of  judgments,  and  de- 
crees, 271-274,  761 
touching  other  judicial  liens,  274-276, 
76) 

forthcoming  bonds,  274,  762 

Us  pendens,  275 

attachment,  275-'6 
de  mercatorilms,  18  Edw.  I,  276,  566 
staple,  27  Edw.  Ill,  c.  9,  277,  566 
touching  distribution  by  trustee,  of 

proceeds  of  sale,  287 
touching  interest  and  usury,  291-296, 

592-'3 
31  Jao.  I,  0,  16,  touching  Umitations 

to  actions,  301,  317 
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statute — 

touching  limitations  of  actions  in  Vir- 
ginia, 301,  317,  448,  449,  450,  502-'3, 
504-'6 

touching  registry  of  writings,  307-'8, 
814,  659,  661,  847-890 

touching  commissioners  to  sell,  in 
equity,  322,  424-'5 

touching  effect  on  purchase,  of  rever- 
sal of  decree,  323 

doing  away  with  equity  jurisdiction 
as  to  assignees,  &c.,  326-'7,  760 

10  and  11  Wm.  Ill,  c.  16,  in  favor  of 
remainder  to  persons  en  ventre  sa 
mere,  335 

remainder  in  no  case  to  fail  for  want 
of  particular  estate,  335,  353,  364 

allowing  any  interest  to  be  conveyed, 
362,  689,  720 

allowing  lessor  to  defend  title  when 
lessee  is  defendant,  366 

doing  away  with  difference  purchase 
and  descent,  367,  452,  477 

giving  occasion  to  executory  limita- 
tions, 369-'70 

allowing   freeholds   to   commence  in 

fuiuro,  by  deed,  as  by  wiU,  370-'71, 
393-'4,  702 

touching  limitations  after  dying  with- 
out heirs,  &a.,  382,  393 

39  and  40  Geo.  Ill,  c.  98,  touching 
trusts  of  accumulation,  392 

touching  limitations  in  Virginia,  after 
estates-tail,  393 

13  Edw.  I,  c.  22,  as  to  waste  by  one 
joint-tenant,  &c.,  408,  436 

4  Anne,  c.  16,  as  to  account  of  profits 
between  joint- tenants,  &c.,  408-'9, 
437 

touching  waste  and  profits  as  between 
joint-tenants,  &c.,  408,  429,  436-7 

touching  land  lying  in  grant,  412,  587, 
669,  703,  705,  709,  710,  711,  714, 
748,  819 

touching  voluntary  partition,  414, 
431-'2,  439 

touching  conveyances  of  lands,  414, 
432,  437,  567,  581-'2,  663,  667,  669, 
677,  690,  705,  706,  714,  718,  719, 
763,  816-890 

31  Hen.  VIII,  c.  1,  and  32  Hen.  VIII, 
0.  32,  as  to  compulsory  partition, 
414,  415,  433,  441 

reserving  writs  remedial,  &c.,  415 

giving  equity  power  to  adjudge  title 
at  law,  in  partition,  417 

giving  proceedings  against  parties  un- 
known, 417-'18 

touching  partition,  422, 425,  431,  432-'3 
441 

reserving  leave  to  infant  to  show  cause 
against  decree,  424-'5 

22  and  23  Car.  II,  u.  10,  and  29  Car. 
II,  c.  30,  touching  distribution,  443 

touching  hotehpot,  443-'4 


Statute — 
touching  continual  ckdm,  561,  448 
touching  descent  tolling  entry,  449,  505 
of  descents  in  Virginia,  455,  470-476, 

477-' 8 
of  descents  in  England,  466-'7 
touching  escheats,  3,  478-488 
touching  remedies  for  escheated  lands, 

481-483 
of  Merton,  20  Hen,  III,  c.  8,  limita- 
tion to  writ  of  right,  494-'5 
3  Edw.  I.  c.  39,  13  do.  c.  46,  32,  Hen. 
VIII,   c.    2.   limiting  real  actions, 
494-'5.  497-'8 

3  and  4  Wm.  IV,  c.  27,  and  7  Wm.  IV, 
and  1  Vict.  c.  28,  limiting  real  ac- 
tions. 499 

of  limitations  of  real  actions  in  Code 
1819.  499,  500,  501 

of  limitations,  in  force,  1850,  501 

of  limitations  at  present,  501-505,  509 

touching  actual  ouster,  as  between 
joint-tenants,  &c. ,  511 

9  Hen.  Ill,  c.  36,  first  statute  of  Mort- 
main, 519 

7  Edw.  I,  St.  2,  second  statute  of 
'  Mortmain,  519,  520 

13  Edw.  I,  0.  32,  third  statute  of  Mort- 
main, 521 

15  Eich.  II,  c.  5,  fourth  statute  of  Mort- 
main, 521 

touching  superstitious  and  charitable 
uses,  in  England,  621,  522 

touching  conveyances  to  corporations, 
523,  524,  583 

4  Edw.  Ill,  c.  7  as  to  remittal  of  action 
for  waste,  553 

touching  estrepement.  555-'6 

touching  covenants  to  repair,  562 

touching  bankruptcy,  563 

9  Hen.  Ill,  o.  32,  restricting  subin- 
feudation; 565-'6 

quia  em/ptores  terra/rum,  18;  Edw.  I,  c. 
1,  38,  566,  631-'2,  908 

1  Edw.  Ill,  c.  12,  allowing  king's  ten- 
ants to  alien,  566 

23  Henry  VIII,  c.  6,  allowing  recog- 
nizances, &c.,  566 

4  and  5  Anne,  c.  16,  and  11  Geo.  II,  c. 
19,  as  to  attornments,  567,  701-'2 

touching  charging  lands  with  debts, 
&c.,  568 

touching  devising  lands,  568-'9,  910- 
947 

touching  pretensed  titles,  569 

touching  §'flsram^  consid^alions,  591-'2 

touching  unchartered  banks,  593 

touching  sale  of  oflEloes,  594 

touching  defence  ot  fraud  or  failure 
of  consideration,  594 

13  Eliz.  c.  6,  and  27  Eliz.  «.  4,  touch- 
ing fraudulent  conveyances,  600, 
605,  614,  618 

fraudulent  conveyances,  in  Virginia, 
600,  607,  608,    614,    615,   618,  621 
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Statute^ — 
11  Hen.  VII,  c.  20,  as  to  warranty,  635 
Gloucester,  6  Bdw.  I,  o.  3,  as  to  war- 
ranty, 635 
i  and  5  Anne,  c.  16,  as  to  warranty, 
635-'6  I 

3  and  4  Wm.  IV,  a.    27,   as  to  war- 
ranty, 636 

touching  warranty  in  Virginia,  636,649 
toucliing  compensation  for  improve- 
ments, 650-'51 
touching  scrolls  for  seals,  653- '4,  755-'6 
touching  deeds  bp  attornies,  655 
touching  effect  of  registry  of  writings 
ly  relation  to  acknowledgment,  659 
touching  apportionment  of  rents,  &c., 
V        49,  102,  681,  613 
8  and  9  "Wm.   Ill,    e.    11,   touching 
bonds  with  collateral  condition,  753 

4  and  5  Anne,  c.   16,  touching  bonds 
with  condition  to  pay  money,  753 

touching  bonds  with  condition  in  Vir- 
ginia, 753 
touching  interest  in  deeds,  of  persons, 

not  parties,  754 
32  Hen.  VIII,  e.  1  and  34  Hen.  VIII, 

c.  5,  of  vyills  of  lands,  757,  909 
3  and  4  Wm.  and  M.  o.  14,  fraudulent 

devises,  757 
touching  fraudulent  devises  in  Vir- 
ginia, 758 
limiting  actions  on  bonds,  &c. ,  759 
touching  actions  by  assignees  of  bonds, 

&c.,  759 
touching  sureties'  riglits,  760 
"poor  man's  law,"  822 
"homestead  exemption,"  824 
touching  forms  of  conveyances,   825- 

827 
touching  prwate  act  of   legislature, 

895 
touching  OommonweaUKs  grants,  898- 

900 
touching  competency    of    witnesses, 

815-'16,  916--17 
touching  probate  of  wills,  933-943 
Stipulated  damages,  263 
Stirpes,  descent  per,  460-'61,  472-474 
Stocks,  of  joint-stock  companies,  local- 
ity of  with  a  view  to  probate  of  wills, 
935 
Style,  change  of  in  time,  161 
Subinfeudation,  565-'5 
Subject  matter,  of  alienation,    569-'70, 
820-'21 
of  deed,  569-'70,  .580 
Subrogation,   of  sureties  to  judgment- 
Uen,  273 
and  contribution,  760 
Subscription,  of  witnesses  to  wiUs,  918- 
920 
of  testator  to  will,  913-'14 
Subsequent,  condition,  224, 229-'30,  249, 
247      ' 
strictness  in  performing,  253 


Subsequent — 

effect  of  performance,  256 
Sufferance,  estates  by,  175-'6 
Suggestio  falsi,  595 

Suicide,  produces  no  forfeiture  in  Vir- 
ginia, 488,  516,  582 
Sui  juris,  conveyance  by  one  who  is,  837 
Suit  of  court,  by  feudal  tenant,  59 
Superstitious  uses,  521-'2 
Suppressio  veri,  595  , 

Surrender,  to  one  joint-tenant,   enures 
to  all,  406 
nature  and  definition  of,  712 
^  words  appropriate  to,  712 

circumstances  required  for,  712-714 
possession  of  surrenderor,  713 
estate  of  surrenderee,  713 
privity  of  estate,  713 
livery  of  seisin,  714 
written  evidence  of,  714 
in  law,  doctrine  of,  714-'15 
effect  of,  715-16 

as  to  stipulations  in  first  lease,  715 
as  to  merger,  &a.,  716 
may  operate  as  a  grant,  714 
Sursum-redditio,  712 
Survivorship,  as  between  joint-tenants, 
407,  409-411 
as  to  partners,  410 
as  between  tenants  in  common,  430 
as   between    tenants    by   entireties, 
410-'ll 
Syngraiphum,  588 
Table,  of  descents,  476 
of  consanguinity,  453 
Tacking,  nature  of  in  general,  304,  306 
312-314 
subsequent  debts  to  mortgages,  &c., 
304-306       ' 
principle  of  such  tacking,  305 
particular  instances, '305-'6 
subsequent  to    prior    incumbrances, 
312-314 
Tail,  estate,  79-87.     See  Estates. 
after  possibility  of  issue  extinct,  102 
general  and  special,  80 
male  and  female,  80 
Taking,  possession  by  lessee,  consum- 
mates estate  for  years,  164 
possession  by  vendee,  act  of  part-per- 
formance, 772-'3 
Taltarum's  case,  83 
Taxes,  covenant  in  leases  to  pay,  effect 

of,  835 
Tenancy  in  common,  425-438 
nature  of,  425 
modes  of  creating,  426-428 
properties,  428 
incidents,  428-432 
mode  of  suing  and  being  sued,  428 
actions  of  waste  and  account,  429 
effect  of  possession,  &c. ,  of  one  ten- 
ant, 429 -'30 
purchase  by  one  enures  to  all,  406-'7 
reparation  of  premises,  430 
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Tenancy  in  common — 
Burvivorship,  430 
mode    of   conveyance    by    one   to 

another,  430 
cross-remainders  between,  4:^1,  971- 

975 
partition,  at  common   law,  only  hy 
consent,  431 
modes  of  determining,  432-433 
uniting  all  interests  in  one,  432 
partition  by  consent,  43l!-'3 
partition  ly  compulsion,  by  statute, 
433 
Tenancy  by  entireties,  410-'ll 
Tenant,  meaning  of  word,  60,  61 
See  Estates,  and  Leases. 
what,  punishable  for  waste,  545-549 

See  Waste. 
at  will,  liability  for  waste,  547 
joint,  liability  to  fellow  for  waste  and 

for  profits,  408-'9,  553-'4 
in  common,   liability  for  waste  and 

profits,  429,  552-'3 
in  co-parcenary,    liability    for   waste 
and  for  profits,  436-'7,  552-'3 
Tenement,  what,  5,  60,  61 

nothing  else  entailable,  T.< 
Tenendum,  in  conveyances,  630 
Tenens  per  legem  Anglioi,  103 
Tenures,  whereby  things  real  are  holden, 
54-71 

See  Feudal  System. 
ancient,  of  England,  60,  66 

legal  idea  of  tenure,  tenement,  &c. , 

60,  61 
several  species  of  them,  (Jl-'2 
free  services,  certain  and  uncer- 
tain, 62 
base  services,  certain  and  uncer- 
tain, 62 
nature  and  incidents  of    tenure  in 
chivalry,  &c.,  62-66 
chivalry,  proper,  63-65 

mode  of  granting  lands  to  be 

so  held,  63 
fruits  and  consequences  of  such 
holding,  63-65 
aids  and  relief,  64 
primer-seisin,  wardship  and 

marriage,  64-'5 
fines  for  alienation,  65 
escheat,  65 
grand  sergeanly,  65 
eseuage  or  scutage,  66  | 

abolition  of  chivalry  tenures,  &c., 
66 
modem,  of  England,  66-71 
socage,  66-68 
characteristics   of    that  holding, 

66 
several  species  of  it,  66-'7 
free  and  common,  67 
petit  sergeanty,  67 
burgage-tenure,  67 
gavelkind,  67 


Tenures — 

incidents  and  consequences  of  it, 
67-'8 
copyhold,  68-70 
in  ancient  demesne,  70 
in  frankalmoign,  71 
of  lands  in  Virginia,  71 
Term,  assignment  of  outstanding,  144-'5 
198,  201 


or  terminus,  164 

for  years,  uses  declared  on  possession 

of,  187 
application  to,  of  Rule  in   Shelley's 

case,  348 
consummated  by  possession,  157 
have  a  certain  beginning,  &c.,  677- 

688 
of,  lease  for,  826 
Terminus,  164 
Things,  see  Property. 
Time,  for  payment  of  rent,  42-'3 
when  rent  is  due,  day  and  hour,  45-'6 
words  importing,  year,  month,   &c., 

meaning  of,  160-163 
mode  of  computing,  168 
of  enjoyment  of  estates,  330-399 
estates  in  possession,  330 
in  expectancy,  330-399 
remainders,  331-364 

See  Remainders. 
reversions,  364-369 

See  Meeersions. 
executory  limitations,  369-399 
See  Executory  Limitations. 
of  performance  of  conditions,  25."-'4 
unity  of  in  joint-tenants,  402-'3 
mode  of  computation  in  terms  for 

years,  678-'9 
not  generally  of  essence  of  contract  of 

sale  of  lands,  804-'5 
may  become  so,  804-809 
Timber,  cutting,  when  waste,  530-'31 
Tithables,  8 
Tithes,  7-9 

Title,  covenant  of  in  lease  for  years,  166 
deeds,  deposit  of,  mortgage  by,  298-'9 
unity  of,  in  joint-tenants,  402 
unity  of,  in  co-parceners,  435 
to  things  real,  446-975 
nature  of,  446-451 
definition,  447 
what  constitutes,  447-451 
naked  possession,  447 
right  of  possession,  447-449 
mere  right  of  property,   449- 
451 
modes  of  acquiring,  451-975 
differences  in  descent  and  pur- 
chase, 451-'2 
nature   of  several  mo^es  of  ac- 
quiring title,  452-975 
descent  or  act  of  the  law,  452- 
476 

See  Descent. 
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Title— 

purchase,  or  act  of  parties,  476- 
975 

See  Purchase. 
escheat,  +77-488 

See  Escheat. 
occupancy,  488-492 

See  Occupancy. 
prescription,  492-515 
See  Frescription. 
forfeiture,  515-563 

See  Forfeiture. 
alienation,  563-975 
See  Alienation. 
warranty  of,  at  common  law,  631- 

638 
modern  xiovenants  of,  632,  638-651 
nature  and  subject  of,  638-648 
classes  of,  638-648 

running  not  with  land,  639- 

640 
running  with  land,  640-648 
nature  of,  640-'41 
not  relating  to  title,  641 
relating  to  it,  641-648 
implied,  641 
express,  641-648 
See  Covenants. 
persons  concerned  in,  648-650 
parties  bound  by,  648-'9 
parties  to  whose  acts  cove 

nant  relates,  649 
what    covenants    are    usual 
covenanU,  649 
extent  and  mode  of  recovery 

on,  650 
disclaimer  liy  grantee,  666-' 7 
mis-description  of,  as  to  speci- 
fic execution,  791-'2 
indemnity  for,  purchaser  not 
required  to  take,  810 
rescission    of    contract    for 
want  of,  810 
inquiry  concerning,   by  com- 
missioner, 810 
Toft,  5 

Tolling  entry,  by  descent  cast,  448,  505 
Tortious  conveyances,  particular  tenants 
not  to  make,  226 
what  are,  525 
effect  of,  525-'6,  682,  688 
Trade,  considerations  in  restraint  as  to, 

591 
TransmissiMlity,  of  contingent  remain- 
ders, 361-'2 
of  executory  limitations,  389 
Transmutation,  of  possession,  convey- 
ances operating  with,  under  statute 
of  uses,  180,  183 
of  possession,  conveyances  operating 
withtmt,  180-'81,  183-'4 
Traverse,  of  office  for  lands  escheated, 

482 
Treason,  doctrine  as  to  forfeiture  for, 
516-'17 


Treason — 
fee-simple  forfeited  for,  76 
fee-tail,  85 
Trees,    destruction    of,    when    waste, 

528-'9,  544 
Trespass,  as  between  co-parceners,  436-'7 
Trespass,  on  the  case,  action  of,  remedy 
for  waste,  561 
in  assumpsit,  remedy  for  waste,  561- 
562 
Trustee,     charged     with    constructive 
trust,  when,  193-195 
estate  of,  204 

,    liability  for  trustee's  own  debts,  204 
liability  to  escheat,  204 
when  infant,  insane,  &c.,  205-'6 
under  difficulties  and  doubts,  may  ap- 
ply to  court  of  equity,  205 
obligation  of  purchaser  from,  to  see 
to  application  of  purchase-money, 
207-209 
joint  action  of  several,  210 
not  to  employ  trust  for  his  own  private 

advantage,  210,  211,  598 
obligation  to  indemnify,  c.  q.  t.,  211 
allowances  to  trustees,  212,  287 
to  be  indemnified  by  c.  q.  t. ,  212 
purchase    of  trust-subject  by,    212- 

214 
disclaimer  of  trust  by,  214 
failure  of  by  death,  &c.,  214,  215 
general  doctrine  of  equity,  214 
statutory  provisions  to  supply,  in 

Virginia,  214,  215 
duty  of,  218-224,  286-'7 
general  principles  of,  218-224,  286, 

287 
preservation  and  care  of  trust-sub- 
ject, 219 
investments,  219-222 
sale  under  deed  of  trust,  for  pay- 
ment of  debts,  218-224,  286,  287 
intervention  of  equity  at  instance  of, 
&c.,  288-295 
when  title  of  trust-subject  is  cloud- 
ed, 288 
when  sum  to  be  raised  is  doubtful, 

288 
when  no  trustee  exists,  288-290 
when  debtor  dies,  290 
when  deed  of  trust  is  usurious,  291- 
295 
leases  by,  693-'4 
Trusts,  184-224,  285-295,  349,  390-392, 
620,  766,  826,  850,  855,  858 
origin  and  nature  of,  prior  to  27  Hen. 

Till,  c.  10,  184,  185,  521 
definition  of  trust-estate,  185 
several  modes  of  creating,   185-195, 
727 
direct  trusts,   or  unexecuted  uses, 
185-188,  727,  748 
use  upon  an  use,  186 
special  trusts  involving  discretion, 
186 
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Trnsts— 

nses  upon  estates  not  of  freehold, 

187 
uses  by  conveyances  other  than 

in  statute,  187,  188 
indirect,  188-195 
resulting,  189-'90 
implied,  190-193,  188 
constructive,  188,  193-195 
rules  whereby  trust  estates  are  gov- 
erned, 195-224 
for  freehold  estates,  195-198 
equitable  freehold  avails  like  le- 
gal, 195-'6 
alienable,  &c.,  like  legal  estates, 

196 
subject  to  dower  and  curtesy,  196 
liable  to  escheat,  196 
liable  to  debts  and  charges,  196- 

197 
merge  in  legal  estates,  197 
wiU  not  support  ejectment,  nor 
avail  for  defence  at  law,  197, 
198 

exception  as  to  defence,  198 
application  to  of  Sule  in  Shelley's 

case,  ^  -  0,  350 
for  trust  terms  for  yews  198-201 
in  gross,  198 
attendant  on    inheritance,    144- 

145,  198-201 
doctrine  as  to  estate  of  c.  q.  t.,  and  of 
trustee,  201-224 
estate  of  cestui  que  trust,  201-204 
rights  of  c.  q.  t.,  201 
how  c.  q.  t. ,  affected  by  trustee's 

acts,  202 
liability  of  o.  q.  t.'s  estate  to  his 

debts,  202 
relation  to  trust  of  purchaser  with 

notice,  202,  203 
liability  to  escheat,  204 
estate  of  trustee,  204 

trustee's  disabilities  and  doubts, 

205,  206 
purchaser's  obligation  to  see  to 

application  of  money,  207-210 
joint  action  of  several  trustees, 

210 
trustee  acting  for  private  advan- 
tage, 210-'ll,  212-214 
trustee  to  indemnify  c.  q.  t.,  211 
allowanoes  to  trustees,  211,  212 
trustee  to  be  indemnified  by  c.  q. 

t. ,  212 
trustee's  purchase  of  trust-sub- 
ject, 212-214 
trustee's  disclaimer  of  trust,  214 
failure  of  trustee  Jy  death,  &c. , 

214-215 
recommendatory     or     precatory 

trusts,  215,  216 
vague  and  indefinite  trusts,  216- 

218 
local  jurisdiction  over,  218 


Xrusts 

duty  of  trustees,  218-224,  286- 
288 

See  Trustee. 
deed  of  trust  to  secure  debts,  285-295 
form  Of  deed,  826 
reason  for  allowing  summary  sale 

by  trustee,  285-'6 
trustee's  duty  and  compensation, 
210-214,  286-288 
duty,  210-214,  218-224,  286-288 
mode  of  sale,  286 
forbearing  to  sell,  286-'7 
distribution  of  proceeds,   and 

account  of  sales,  224-287 
compensation,  211-'12,  287-'8 
intervention  of  equity,  214-'15 

220-223,  288-295 
when  title  is  clouded,  288 
when     sum    to    be  raised   is 

doubtful,  288 
when  no  trustee,  &c.,  288-290 
when  debtor  dies,  290 
case  of  usury,  291-295 
where  creditor  nor  trustee  is  a  par- 
ty, 620 
creditor  secured  is  a-  purchaser 
for  value,  621 
of  accumulation,  390-392 
contracts  as  to  sale  of,   <fcc.,  within 
statute  of  parol  agreements,  766 
Turbary,  common  of,  14-15 
Ubi  nullum  matrimonium.  Hi  nulla  dos, 

118 
Uncertainty,  effect  on  trnsts,  216-218 
effect  on  alienation,  584 
on  devise,  944-946 
Unde  nihil  habet,  writ  of  dower,  139 
Under-tenant,  of  tenant  for  life,  emble- 
ments, 97-99 
liability  for  rent,  101-'2 
Under-wood,  cutting,  when  not  waste, 

631 
Unities,  of  joint-tenants,  402-405 

of  tenants  in  common,  427 
.  of  co-parceners,  434-'5 
Unity,  of  seisin  extinguishes  rights  of 

way,  &o.,  19,  496-'7 
Uses,  176-184,  531-'2,  725-748,  908-'9 
origin,  nature  and  history  of    uses 
prior  to  27  Hen.  VJH,  c.  10,  177- 
179,  521-'2,  725-727 
statute  of  uses  in  England,  27  Hen. 
VIII,  c.  10,  179-184,  727-'8 
effect  of  27  Hen.  VIII,  b.  10,  180 
to  what  conveyances  statute  is  ap- 
plicable, l'80-'81,  728-735 
operating  with  tran,smutation  of 

of  possession,  180,  728-'9 
operating  without  such  transmu- 
tation, 180-'81,  729-736 
circumstances  necessary  to  the  ope- 
ration of  statute,  181-183,  735- 
737 
person  seised  to  use,  181,  735-737 
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Uses — 

cestuigiieuse  in  esse,  181-'2,  736- '7 

use  in  esse,  182,  737 

modem  doctrine  of  nses,  under  27 

Hen.  VIII,  c.  10,  182-'3,  737- 

744 

the  words    whereby  estates  are 

limited,  182 
uses  contingent  and  revocable, 

182-'3,   739-'40 
resulting  and  implied,  183,  744 
springing  and  shifting  uses,  738-'9 
Virginia  statute  of  uses,  183-'4,  744- 
748 
effect  of  statute,  183,  744-746 
conveyances  to  which,  it   applies, 
183-'4,  746-748 
bargain  and  sale,  184,  746-'7 
covenant  to  stand  seized,    184, 

747 
lease  and  release,  184,  747-'8 
circumstances  necessary  to  the  ope- 
ration of  statute,  184,  748 
appointments  to,  740-744 
nature  of,  740 
execution  of  powers,  741-744 
mode  of  execution,  741-744 
directions  to  be  observed, 741-'2 
process  in  wills,  742-'3 
need  not  recite  power,  742-'3 
estate  must  conform  to  power, 

743 
persons  also,  743 
illusory  execution,  743 
effect  of  execution  of  power,  743 
equitable  relief  on  defective  execu- 
tion, 743-'4 
superstitious,  prohibited,  521-'2 
charitable,  restrictions  on,  522-3 
conveyances  under  statute  of,  725-748 
English  statute,  727-744 
Virginia  statute,  744-748 
devises  of, before  statute  of  wiLls,908-'9 
Usurv,  conditions  involving,  244 
deed  of  trust  affected  by,  291-295 
doctrine  of,  291-293,  303 
considerations  involving,  in  deed  of 
conveyance,  591,  593 
Ut  res  valeat  mc0is  guam  pereat,  711, 

948,  952,  953,  964 
Vadio,  estates  in,  277-330 
Yadium,   mvum,  277 

mortuum,  277-330    See  Mortgage. 
Vague,  and  indefinite  trusts,  216-218 
charities,  217-'18 
conveyances,  584 
devises,  945-'6 
Valuable  consideration,  want  of,  is  badge 
of  fraud,  605-609 
what  is,  609-613,  621 
marriage,  609-610,  621 
relinquishment  by  wife  of  her  dow- 
er. 610,  611 
relinquishment  by  wife  of  her  equity, 
612 


Valuable  consideration — 

trustee's    covenant    to    indemnify 

against  wife's  debts,  612-'13 
arrears  of   interest    on    voluntary 

bond,  613 
mortgage,    or  deed  of  trust  debt, 
621 
proof  of,  612 
Vassal,  58-60 

Vendee,  action  against  by  vendor,  778- 
780 
the  several  actions  used,  778 
circumstances  under  which  action 
Hes,  779,  780 
*     measure  of  damages,  780 
action  by,  against  vendor,  780-782 
the  several  actions  used,  781 
circumstances  under  which   action 

lies,  781 
measure  of  damages,  781-'2 
specific    execution    of    contract   for 

lands,  783-810 
cancelling    or   rescinding    contracts, 
811-815 
Vendor,  lien  for  price  of  lands,  190,  299 
action  by,  against  vendee,  778-780 
the  several  actions  used,  778 
circumstances  under  which  action 

Ues,  779,  780 
measure  of  damages,  780 
action  against,  by  vendee,  780-782 
the  several  actions  used,  781 
circumstances  under  which  action 
lies,  781 
measure  of  damages,  781,  782 
suit  in  equity,  783-815 

to  enforce  specific  execution  of  con- 
tracts for  lands,  788-810 
to  cancel  or  rescind  contracts,  811- 
815 
Ventre  sa  mere,  heirs  must  be  en  at 
death  of  ancestor,  in  order  to  inherit, 
455,  476 
Verba   elw/rtarum,   fortius   accipiuntur 

contra  proferentem,  896,  953-'4 
Verba  debent  intelligi  cum  effectu,  ut  res 

majis  valeat  quam  pereat,  952 
Verba  intentioni  debent  inservire,  949 
Verbal  wills,  921-'22 
Vested,  remainders,  387 

See  Bemainders. 
Vicinage,  common  because  of,  12,  13, 
Viewing  lands,  as  act  of  part  perform- 
ance, 773-'4 
Villeins  or  serfs,  62 

regardant,  and  in  gross,  69 
Villein-socage,  62,  69 

modem  tenure  in  ancient  demesne,  69 
Villenage,  pure,  62 
copyhold,  68-70 
Vinculo  matrimonii,  divorce  a,  effect  on 
curtesy,  104-107 
effect  on  dower,  119-120 
Visitors  of  university,  <ko.,  27 
Vivum  iiadium,  302 
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Void,  leases  distinguished  from  voidable, 
696-'7 
oonflrmatiou  not  applicable  to  things 
void,  696-'7 
Voidable,     leases    distinguished    from 
void,  696-' 7 
confirmation     applicable     to    things 
voidable,  696-'7 
Voluntary  conveyances,  what  are,  605-'6 
presumption  of  fraud  as  to  creditors, 

606,  607 
BS  to  purchasers,  617-622 
limitation  of  impeachment  by  credi- 
tors, 607,  608 
contributing  amongst  donees  in,  617 
donee  in,  liability  for  profits,  617 
Voluntary  waste,  528-543 
remedy  for,  554-563 

See  Waste. 
Vouchee,  in  common  recovery,  904 
Voucher,  to  warranty,  remedy  on  war- 
ranty, 657 
in  common  recovery,  904 
double,  treble,  &c.,  905 
Waiver,  of  notice  to  quit  in  estates  from 

year  to  year,  174 
Walls,  party,  22 
Wardship,  incident  to  feudal  tenure,  (14, 

68,  69 
Warrantia  cha/rtce,  writ  of,  637-'8 
Warranty,  in  conveyances  of  lands,  631- 
638 
nature  of,  631 
how  created,  G31-'2 
impUed,  631-'2 

express,   and  what  word  required, 
632 
different  kinds  of,  633 
Uneal,  633 
collateral,  633 

commencing  by  disseisin,  633 
effect  of,  633-636 
when  obligation  is  available,  634 
as  to  compensation  for  land  lost, 

633-'4 
rebutting    claims    of    warrantor, 
&c.,  634-636 
in  case  of  lineal  warranty,  634 
of  collateral  warranty,  63i-636 
doctrine  of  at  common  law, 

634-'5 
statutory  modifications,  635, 
636 
in  England,  635-'6 
in  Virginia,  636 
remedies  on  it,  636-638 
rebutter,  636 
voucher  to  warranty,  637 
writ  of  warrantia  chartm,  637-'8 
general,  649,  832-'3 
special,  649,  832-'3 
modem  covenants  of  title,  632,  638 
See  Covenants. 
Waste,  liability  for,  of  tenant  for  life, 
100,  101 


Waste — 
penalty  for,  101 
tenant  for  years,  169 
condition  not  to  commit,  implied,  227 
penalty  in  England,  227. 
in  Virginia,  227 
liability  for  as  between  joint  tenants, 

&c.,  408-'9 
tenants  in  common,  429 
co-parceners,  436-' 7 
doctrine  of,  generally,  528-563 
definition  of,  528 
several  kinds,  528-545 
voluntary,  528-543 
pulling  down  houses,  530 
altering  houses,  530 
cutting  timber,  530-'31 
changing  course  of  husbandry, 

531,  532 
opening  mines,  532-'3 
removing  illegally,  things  fixed 
to  freehold,  533-543 
doctrine  as  to  things  fixed  to 

freehold,  533,  534 
general   doctrine   as   to  fix- 
tures, 535-543 
nature  of  fixtures,  535 
characteristics,  536-540 
parties  concerned,  540-543 
permissive,  543 
equitable,  543-545,  529 
destroying  trees  for  shade,  shel- 
ter, and  ornament,  544 
malicious  waste,  544-'5 
waste  of  equitable  estates,  545 
what  tenants  are  punishable  for  it, 
545-549 
at  common  law,  545,  546 
by  statute  in  England,  546-548 
in  Virginia,  548,  549 
punishment  for,  549,  550 
at  common  law,  549 
by  statute  in  England,  549-'50 
in  Virginia,  550 
what  persons  to  be  compensated  for, 
550-553 
at  common  law,  550-553 
in  Virginia,  554 
remedies  for,  554-563 
preventive,  554-667 
writ  of  estrepement,  554-556 
writ  of  injunction,  556-'7 
corrective,  557-563 
writ  of  waste,  558-660 
trespass  on  the  case,  561 
covenant    or    assumpsit,    562, 
663 
Waters,  public  or  navigable,  and  private, 
13,  14,  20,  21,  22,  491-'2 
alluvion  on,  and  islands  in,  491-'2 
running,  right  to  use,  21,  22 
WatUng  street,  16 
Ways,  16-22 
definition,  and  modes  of  creating,  17, 
18 
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Ways- 
extent  of  privilege  conferred,  18,  19 
repairs,  19 

mode  of  extinguishment,  19 
release,  and  unity  of  seisin,  19,  496-'7 
easements  and  aquatic  rights,   Uke, 
19-22 
riparian  rights,  20 
right  of  towing  on  bank,  20 
extent  of  riparian  ownership,  20 
navigable  waters,  20 
private  waters,  21 
ownership  of  lands  adjacent  to  high- 
ways, 20,  21, 
easements  generally,  21 
party  walls  and  division  fences,  21 
running  waters,  22 
rights  by  license,  22 
Welsh  mortgages,  302 
West-riding,  of  Yorkshire,  registry-laws 

for,  848,  849 
Widow,  quarantine,  135,  136 
release  of  dower,  144 
dower  of,  117-157 

See  Dower. 
Wife,  estate  of,  curtesy  in,  111-116 
general  rule,  111 

illustrations  of  general  rule,  111-113 
eviction,  by  title  paramount,  112-'13 
determination  of  estate  of,  effect  on 

curtesy,  113-116 
death  of,  for  curtesy,  117 
See  Ourteny. 
dower  of,  117-157 

See  Dmcer. 
detaining  title   deeds,   bars  dower, 

143,  144 
uniting  with  husband  in  conveyance 

bars  dower,  150-152 

settlement  on  by  husband,  155-157 

mode   of   estimating   the   value   of 

contingent  dower  interest  of,  156 

implied  trusts  in  favor  of,  191-'2 

and  husband,   tenants    iy  entireties, 

410,  411 
heir  to  husband  in  Virginia,  if  no 

blood  relations,  471 
husband,  or  his  alienee,  committing 

waste  on  lands  of,  548 
disability  of,  as  to  alienation  of  lands, 
576-582,  837-847 
reasons  for  disability,  576,  837-'8 
doctrine  as  to  separate  estate,  576- 
578 
alienation  of,  576-578 
personalty,  577-'8 
realty,  577-'8 
charging  with  debts,  578-'9 
doctrine  as  to  her  power  to  act  as  a 

feme  sole,  579,  580 
method  of  aMening  lands  of,  580-582 
at  common  law,  580-'81,  837-'8 
in  Virginia,  581,  582,  838-847 
specific  execution  of  her  contracts  for 
lands,  985-'6 


Wife- 
conveyance  by,  580-582,  837-846 
strict  observance  required,  581-'2, 

838,  841 
what  transactions    are   admissible, 

839 
general  requirements  for  it,  839-846 
husband  and  wife  must  both  be 

parties  to  the  writing,  840 
both  must  sign  it,  840 
where  husband  is  infant,  or  in- 
sane, 840-'41 
where  wife  insane  or  infant,  841 
coverture  only  disability  obviated, 
♦  840-'41 

character  of  ceremonies  prescrib- 
ed, 842-847 
authorities  to  examine  and  cer- 
tify, 842-843 
what  is  to  be  done  before  them, 

844 
what  to  be  done  by  them,  845-'6 
registry  of  conveyance,  847 
when  she  may  make  a  wiU,  910-'l  I 
Wigram's  rules  for  construction  of  wills, 

966-'7 
Will,  estates  at,  171-174 
definition  and  mode  of  creating,  171 
incidents  of,  171 

emblements  and  estovers,  171-'2 
liability  for  waste,  171,'2,  547-'8 
determination  of  will,  172 
protection  to  either  party,  172-'3 
estates  from  yeo/r  to  yea/r,  173,  174 
when  they  occur,  173 
class  of  estates  to  which  they  be- 
long, 173 
protection  to  parties  by  notice,  173-'4 
application  to,  of  rule  in  Shelley's  case, 
349 
WUl,  conveyance  by,  907-947 
See  Demise. 
meaning  of  the  words  devise,  will,  &c., 

907 
of  chattels,  920-922 
who  may  make,  920 
to  whom,  921 
what  bequeathable,  921 
ceremonies  required,  921-'2 
of  lands  910-920 
who  may  make,  910-'ll 
to  whom,  911 
what  devisable,  911-'12 
ceremonies  required,  913-920 
revocation  of,  922-930 

See  Seiiocalion. 
probate  and  registry  of,  932-943 

See  Probate. 
when  void,  though  executed  in  due 

form,  943-947 
repugnant  clauses,  948,  954-'5 
rules  of  construction  of,  947-976 

See  Construction. 
Wigram's  ««««?^  piopositions  as  to  con- 
struction, 966-'7 
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Witnesses,  attestation  of  deed  by,  661-'2 
attestation  of  will  by,  915-920 
proof  by  of  deed  of  conveyance,  861- 

862 
proof  by,  of  wills,  937-941 

Words,  of  oonditioif,  234-'5 
of  feoffment,  670 
gift,  676 ;  lease,  676-'7 
reseiwation  of  rent  in  leases,  680 
construed  most  strongly  against  the 

user  of  them,  896,  953-'4   . 
of  two  meanings,  how  construed,  955 

Writ,  of  annuity,  31 
dower,  unde  nihil  habet,  138-'9 
of  right  of  dower,  139 
of  prcBoipe  guod  reddat,  901,  904 
of  right,  limitation  of,  in  time,  497-'8, 
499-503 


Writ— 

of  waste,  558-560 
Writing,  of  deed,  587-'8 

rules  for  construction  of,  947-975 
See  ConstrueUon. 

obligatory,  753-'4 
Year,  meaning  of  term,  160-162 

Julian  calendar,  160 

Gregorian  calendar,  160-'61 

change  of  style,  161 

fractions  of,  161-'2 

estates  for  years,  157-171 

See  Estates,  Terms,  Leasei. 
Year  to  year,  estates  from,  173,  174 

when  such  estates  occur,  173 

class  to  which  they  belong,  173 

protection  to  parties  by  notice,  173- '4 
York,  county  of,  registry  law  for,  848 
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